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AMENDMENTS  TO  RULES.* 

IN  TH£  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

FOR  THE  THIRD  CIRCUIT. 


PER  CTTRIAM. 

January  18,  1908.  Rule  23,  and  the  order  of  March  18,  1895,  relat- 
ing thereto,  are  amended  as  follows : 

(1)  By  inserting  in  paragraph  1  of  said  rule,  after  the  words,  "The 
parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall  be 
printed"  the  words,  "or  that  any  number  not  less  than  ten  printed  copies 
of  patents  and  other  exhibits  may  be  furnished." 

(2)  By  substituting  for  the  words  "ten  days,"  as  they  occur  in  the 
order  of  March  18,  1895,  the  words  "fifteen  days/' 


*FoT  rote  as  pre?l<NiSl7  amendfld,  tee  160  Fed.  1x1,  7»  a  a  A.  IsIt, 
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UNITED  STATES  CIRCUIT  COURTS  OP  APPEALS  AND  THE 

CIRCUIT  AND  DISTRICT  COURiS. 


FIRST  CIRCUIT. 

Hoa.  OLn'ER  WBNDBLL  HOLIIBS*  CirciUt  Juatk*  Wuhlngton«  D.  C. 

Rtm.  1;b  baron  B.  OOLT,  CIreHit  Jhidga  ProTld«nee.  It  T. 

H  n  WILLIAM  L.  PUTNAM,  Circuit  Judf«...«  Portland.  Me. 

UoQ.  FRAKCia  O.  LOWBLU  Circuit  Judge  Boston.  Mun. 

man.  CLARBNCB  HALB.  IMitrlct  Judge.  Maine  Portland.  Me. 

Hon,  FREDERIC  DnPHE,  District  Judge.  MawMChueetto  *  Boston.  MasB, 

iiOO.  EDGAR  ALDRICH.  District  Judge.  New  Hampshire  Littleton,  N.  H 

Baa.  ABTHUR  U  BROWN.  District  Judge.  Rhode  Island  Provtdeuce.  H.  I. 

SECOND  CIRCUIT. 

BOB.  RUFVB  W.  PBCKHAM.  fMrailt  Jottlca  Wulhlngton.  D.  0. 

Hoc.  E.  TTTTVnY  LACOMBE,  Clfcalt  Judge  ,  New  York.  N.  Y. 

Bon.  ALiFRED  C.  COXE.  Circuit  Judge  Utlca.  N.  Y. 

Ren.  BBNRY  O.  WARD.  CIreiilt  Judge  New  York.  N.  T. 

Hon.  ■WALTER  C.  NOYKs\  Circuit  JudgP   ....New  London.  Conn. 

Hea.  JAMBS  P.  PLATT,  District  Judge,  Coonectlcut.  Hartford.  Conn. 

Boa.  TH01CA8  I.  CHATPIBLD.  DIetriet  Judge.  B.  D.  New  York.....  Brookryn.  N.  Y. 

Hon.  GEORGE  W.  RAY.  District  Judge,  N.  D.  New  York  Norwich,  N  Y. 

Hob.  OBORGB  B.  ADAMS.  District  Judge,  S.  D.  New  York  New  York.  N.  Y. 

BOB.  OBOROfl  O.  BOI/r.  Dtetrlot  Jndfo.  8.  D.  New  York  New  York.  N.  Y. 

Hon-  CHARLES  M.  HOUGir,  D[slrl(  t  .I-idge,  S.  D.  Now  York  New  Vnrk.  N  Y. 

Hob.  JOHN  R.  HAZEL,  District  Judge.  W.  D.  New  York  Buffalo.  N.  Y. 

Hob.  JAMBB  L.  MARTIN.  DIatrlet  Jodgo,  VomoBt  .BnittMoro.  Vt 

THIRD  CIRCUIT. 

Hob.  WILLIAII  B.  HOODY.  Circuit  Justleo  Washington.  D.  C. 

Hon.  GEORGE  M.  DALLAS.  Circuit  Judge  Philadelphia.  Pa. 

Hob.  GEORQB  GRAY,  Circuit  Judge  Wilmington.  DeL 

BOB.  J08BPH  BUrFINGTON,  ClreaU  Judge  PttUburgta.  Fb. 

H^n.  EDWARD  G.  BRADFORD.  District  Jndir'^  Delaware  Wilmington,  Del. 

Hob.  WILUAM  M.  LANNINO,  Dlatrlot  Juage.  New  Jersey  Trenton,  N.  J. 

Hdb.  J08BPB  CROSS,  DloMot  Jttdce.  Nov  Joroor   Bllsobetli,  N.  J. 

Hob.  JOHN  B.  HoPHBRSON.  DIttrlefc  JBtfio.  B.  D.  PooBOflvBalB  PhllutfolphlB,  Pb. 
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Hon.  JAMflS  B.  HOLLAND,  Dtetriet  Jndgv.  M.  D.  PtttiisrlTaiit«.....,«,....Mliid«lpbte.  Fk. 

flon.  ROBEUT  WODROW  AKCHBALD.  Plstrtct  Judge.  M.  1)  renliaylTmiilm. .Scrmnton.  Pa. 
Hon.  NATUANJEii  SWING.  District  Judge,  W.  D.  FcansyivAXxlA...  ntttbiurgti.  Pa. 


FOURTH  CIRCUIT. 


Hon.  MKLV1LLE  W.  FULLSR.  Clreutt  Jwtie*.  WnbtuKton.  D.  C. 

Hon   NATHAN*  COFF.  Circuit  Judgp  ,  Clarksburg,  W.  Va. 

Hod.  JETER  C.  PRITCHARD,  Circuit  Judso  Aah«vill«,  N.  C. 

Hon.  THOKAS  J.  HORXIS.  Dtotrfct  Judg*.  Iburlud  BAlUmorw.  lid. 

f'nn   THOMAS  R.  PL'RNELL,  District  Jiulsc,  E.  D.  North  Carollm  Raleigh.  N.  C. 

Hod.  jambs  B.  BOYD,  DUtrlct  Judge.  W.  D.  Mortti  CaroUnA  .....Qreeostioro.  N.  C. 

Hon.  WXLLtAV  H.  BRAWLBY.  Dtotrlct  Jads*.      and  W.  D.  Soofh  Qnr.  .Chnrlerton.  8.  C. 

Hon.  EDMUND  WADDILL.  Jr.,  District  Judge,  E.  D.  Virginia  .....Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  Dtotrlct  Judge.  W.  D.  VlrglnJa  Lmchburg,  Va. 

Hob.  ALSTON  O.  DATTON.  DUtHet  Judge,  N.  D.  Wert  Virginia  PUUppl.  W.  V*. 

Hon.  BBNJAMIH  P.  KBLLBR.  Dtotrict  Judg^  B.  D.  Wert  ▼toilnla..:...Bnmwrt],  W.  V«. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE.  Circuit  Ti!"t!-o  Waelllngton.  D  C 

Hon,  DON  A.  PARDEE.  Circuit  Judge  ,  AUanu.  On. 

Hon.  A.  P.  IfeCORMICK,  Clrcttlt  /ndfO  Dellna,  Tex, 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge  HuntsvUIe.  Ala. 

Hon.  THOMAS  O.  JONES,  Diatrlct  Judge.  N.  and  M.  D.  Alabama.... Montgomery.  Ala. 

Hon.  OSCAR  R.  RUNDLKT.  Dlrtrlrt  Jttdce.  N.  D.  Alabama  BlmUngbam.  Ala. 

Hon.  HAHRY  T.  TOULMIN.  District  Judge.  S.  D.  Alabama  Mobile,  Ala. 

Hon.  WM.  B.  8HBPPARD,  DlRtrlct  Judge,  N.  D.  Florida   Pensacola,  Fla. 

Hon.  JAUN  W.  LOCKB.  DlitrlcC  Jndge,  S.  D.  PtorU*  ;  JnefcionTlUe.  Fla. 

Hon.  WTLLIAM  T.  NEWMAN.  District  Judfie.  N.  D,  Georgia  Atlanta.  Ga 

Hon.  EMORY  8PEBR.  District  Judge.  S.  D.  QeorgU  Macon,  Ga. 

Hon.  BUOBKB  D.  BAVNDBRS,  Dtotrlct  Jndge.  B.  D.  Loulalana  Now  Orloane.  L*. 

Hon.  ALECK  BOARMAN,  District  Judpe.  W.  D.  Louisiana  Shreveport,  La. 

Hon.  HE.NRY  C.  NILES,  District  Judge.  N.  and  S.  D.  Mississippi  Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT.  Diatrlct  Judge.  B.  D.  Toxaa  Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Te.xas  ....Diillns,  Tc.x 

Hod.  WALLER  T.  BURNS,  District  Judge.  S.  D.  Texas  Houston.  Tex. 

Hon.  THOMAS  8.  XAXBY.  Dlstrtet  Judgo.  W.  D.  Tout  Anatln.  T«z. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN.  Circuit  Justice.  WashlngtoD.  D.  C. 

Hon.  HORACE  H.  LURTON.  Circuit  Judge  NaabvlU^  Tenn. 

Hon.  HENRY  F.  SBVERENS.  Circuit  Judge  Kalamaxoo,  Mich. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge  Cincinnati,  Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  B.  D.  KOtttttcky  Maysvilk'.  Ky. 

Hon.  WALTER  EVANS.  Dtotrict  Judge,  W.  D.  Kentucky  Louisville,  Ky. 

Hon.  HENRY  H.  SWAN.  Dtotrlct  Judge.  E.  D.  Michigan  Detroit.  Mich. 

Hon.  LOYAL  K  1  XAPPEN.  Diatrlct  Judge,  W.  D.  Michigan  ..Grand  RapidH,  Mich. 

Hon.  ROBERT  W.  TAYLER.  District  Judge.  N.  D.  Ohio  Cleveland.  Ohio. 

Hon.  ALBERT  C.  THOMPSON.  Dtotrict  Judge.  S.  D.  Ohio  ClnclnnaU,  Ohio. 

Hon.  JOHN      .'^ater.  District  Judge.  S.  D.  Ohio  ColnmbttB.  Obio. 

Hon.  CiiAHLES  D.  CLARK.  District  Judge,  B.  and  M.  D.  Tennessee.... Chattanooga.  Tenn. 
Hon.  JOHN  B.  McCALL.  District  Judge.  W.  D.  Tennessee  ^  Memphto,  Teuo. 
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SEVENTH  CIRCUIT. 

Hob.  TTTLT.TAM  R.  pay.  Circuit  JustJc-e  ,  ,...„,,♦  ....Wasbinfcton   D  C 

Hon.  PETER  S.  GROSSCUr,  Circuit  Judge  ,  Chicago.  111. 

Hob.  PBANCIS  B.  BAKBR.  Glreult  Jttds«.  Indfmn»pollB,  lad. 

Hon.  WILLIAM  H   SEAMAN.  Circuit  Judg«  Sheboygan.  Wli. 

Hou.  CHRISTIAN  C.  KOHL8AAT.  Circuit  Judge  ChlcasD.  III. 

Ron.  KBNB8AW  ML  LANDI8,  District  Jvdgo,  N.  D.  IlUnolo  Chicago,  til. 

Hon.  SOLOMON  H.  BETHEA.  DUtrlct  Judge.  N.  D.  IlllnoU  Chlcaso.  Ill 

Hon.  FBANCIS  M.  WRIGHT.  Dlatrlot  Judge.  B.  D.  UUnola  Urbana.  III. 

Hem.  J.  OTIS  HUMPKRBY.  DlsUtet  Jadgo.  S.  D.  tUUmU  SprfnglloM.  III. 

Hon.  ALRERT  B.  ANDERSOX,  District  Judge,  Indiana  Indlur  nj  i  Inri 

Hon.  J0SE1>H  V.  QUARLES.  District  Judge.  B.  D.  Wiaconsin  Milwaukee.  WU. 

Hon.  ARTHUR  L.  SANBORN*  Dtotrtet  Jndgt,  W.  IX  WlMontia  Madison,  Wto. 

EIGHTH  CIRCUIT. 

Hon.  DAVID  J   rr.EWER.  circuit  Just  I  c  ,  .Washington,  D.  C. 

Hon.  WALTER  H.  BANBORN,  Circuit  Judge  •  SL  Paul.  Mluo. 

Hon.  WILLIS  VAN  DBVANTBR,  Circuit  Jttdft.  Choyonno.  Wyo. 

rr  -    "WIT.iJAM  C.  HOOK   Cirri:it  JudRC  •  L^veu-vrir th,  Kan 

Uoo.  ELMER  B.  ADAMS.  Circuit  Judge  SU  Louia.  Mo. 

Hon.  JACOB  TRIBBBR.  Dlitrtet  Jodgo.  B.  D.  ArkuuM  LItUo  Rock.  Arte. 

lion.  JOHN  11.  nonr!RS,  District  Judgt*.  W.  D.  ArkUM*  *  Ft.  Smith,  Ark 

Hon.  ROBERT  E.  LEWIS.  District  Judge.  Colorado.  ..«..  Denver.  Colo. 

Hob.  BBNRY  THOMAS  RBBD.  Distrtet  Judcs^  N.  D.  lown  Ctmmso,  Iowa. 

faon.  SMITH  McPHERSON,  Dtetrlct  Judge,  S.  D.  lown.**.  ...Red  Oak.  Iowa 

«     Hon.  JOHN  0.  POLLOCK.  District  Judge.  Kansas  Topelta,  Kan. 

Hon.  WM.  LOCHRBN.  Diatrict  Jttdge,  Mlnnesotn  MittMniMlla.  Minn. 

Hon.  PAGE  MORRIS.  District  Judge,  Minnesota  »•♦....,...  Duluth.  Minn. 

Hon.  DAVID  P.  DTEK,  District  Judge,  E.  D.  Missouri  St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  Dbtrtct  Jndg*.  W.  D.  Mlaaourt  Kanaas  City.  Ho. 

Hon.  W.  H.  MUNOER.  District  Judge,  Nebraska  Omaha,  Neb. 

Hon.  THOMAS  C.  MUNOER.  District  Judge,  Nebraska...  ....Lincoln.  Neb. 

Hon.  CHARLB8  F.  AMIDON,  District  Judge.  North  Dakota  Fkrgo.  N.  D. 

Hon.  RALPH  B.  CAMPBELL.  District  Jiulgp.  E.  Oklahomn*  McAleeter.  Ok  J. 

Hon.  JOHN  H.  COTTBRAU  District  Judge.  W.  Oklahoma  >  Outhrle,  Okl. 

Hon.  JOHN  B.  CARLAND.  District  Judgo.  South  DakoU.  Sioux  Falls,  8.  D. 

Hon.  JOH.N*  A,  >T A!*S!IALL,  District  Juf^cr,  rtnh  ,  .Salt  L;i1;p  Ctty,  Utah. 

Hon.  JOHN  A.  BINER,  District  Judge,  Wyoming....,  ,  Cheyenne.  Wyo 

NINTH  CIRCUIT. 

Hon.  JOSEPH  WcKBNKA.  Clrenlt  Juatkn  ...Waihington.  D.  C. 

Bon.  WILLIAM  v.    GTLBBRT.  Circuit  Judgo  Portland.  Or. 

Hon.  WM.  W.  MORROW,  Circuit  Judgn..  San  Francisco,  Cal. 

Hon.  BRSKINB  K.  ROSS.  Clrenlt  Judgn  Lea  Angelea,  Cal. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge.  N.  D.  California  San  Francisco,  Cal. 

Hon.  JOHN  J.  DB  HAVEN.  Diatrict  Jttdgt,  N.  D.  GallfomU  San  Franri^s.-o.  Cal. 

Hon.  OLIN  WELLBORN,  District  Jndgn,  B.  D.  CaUflonin...*  Los  Angeies,  Cal. 

Hon.  FRANK  S.  DEITRICH,  District  Judge,  Idaho....  «...  BoUe,  Idabo. 

Hon.  WILLIAM  H.  HIJNT.  District  Judgo.  Montana  Helena.  MonL 

Hon.  EDWARD  8.  FARRINOTON,  District  Judge,  NntnOn  Carson  City.  Ner. 

Hon.  CHARLES  E.  WOLVERTON,  Diatrict  Judge,  Oregon  Portland.  Or. 

Hon.  EDWARD  WHlTSON,  District  Judge,  E.  D.  Washington  Spokane.  Wash. 

Hon.  COR.VEUUS  U.  HANFORD.  DUtrlct  Judgo.  W.  D.  Washington  SontUo.  Wnah. 
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51  c.  G.  A.  sm 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  O.  G.  A.  4. 

Use  of  carriers'  premises  by  hack  and 
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CHINESE. 
Citizenship.   1  C.  C.  A.  212;  25  C.  a 

A.  aar 

CIRCUIT  COURTS. 
Review  of  jurisdictioD  of  circuit  courts. 

C.  C.  A.  3iL 
Jurisdiction  of,  as  determined  by  the 
amount   In  controversy.   ISL  C.  C. 
A.  75j  30  C.  C.  A.  i5U. 

<;IRCUIT  COURTS  OF  APPEALS. 
Certiorari  from  supreme  court.  ICC. 
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Jurisdiction.  I  C.  C.  A.  6:  32  C.  C.  A. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  ri<>5 : 
21  C.  C.  A.  i2I ;  32  C.  C.  A.  i&l. 

Review  of  interlocutory  decrees  in  pat- 
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Orders,  decrees,  and  judsmenta  review- 
able.  13  C.  C.  A.  3LL 

Enjoinini?  proceedinsrs  in  state  oonrts. 
Hi  C.  C.  A.  OQ;  21  C.  C.  A.  fiS 
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Conflicts  of  jurisdiction  betwwu  fed- 
eral and  state  courts.  22  C.  C.  A. 
350;  2Q  C.  C.  A.  48. 

Jurisdiction  on  habeas  corpus.  22  C. 
C.  A.  LL 

Review  of  jurisdiction  of  circuit  courts. 
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Of  Chinese.    1  C.  C.  A.  212;  35  C.  0. 

Of  aliens  under  state  and  federal  laws, 
fi  C.  C.  A.  31. 

Of  corporations,  fi  C.  C.  A.  174:  Ifl 
C.  C.  A.  2111:  21  C.  C.  A.  3017^ 

Diverse  citizenship  as  a  erouud  of  fed- 
eral jurisdiction.  ID  C.  C.  A.  249; 
21  C.  C.  A.  21>8. 

Of  married  women.  05  C.  C.  A.  5- 

COLLISION. 

As  a  peril  of  the  sea.   Ifl  C.  C.  A.  408. 

Collision  rules — Speed  of  steamers  in 
fojj.    23  C.  C.  A.  532. 

Collision  rules — Speed  of  sailing  ves- 
sels in  fog.   20  C.  C.  A.  3<;8. 

Si^mals  of  meeting  vessels.  3Q  C.  C. 
A.  03U. 

Overtaking  vessels.   QQ  C.  C.  A.  251. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  title.  24  C.  C 

A.  mL 

COMMERCE. 

Taxation  of  interstate  commerce  by 
state,   a  C.  C.  A.  Ili2. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  U 
C.  C.  A.  313. 

State  laws  interfering  with  interstate 
or  foreign  commerce — Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.  24  C.  C.  A.  13. 

InsiK'ction,  quarantine,  and  sanitary 
regulatioiw  interfering  with  inter- 
state commerce.   5U  C.  C.  A.  191. 


CONSPIRACY. 
Liabilities  of  corporations.  29  C.  C 
A.  II. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  14  C.  C. 
A.  472. 

Judgment  against  one  defendant  sued 
jointly  for  conspiracy,  iiii  C.  C.  A. 
245. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings, a  C.  C.  A.  388. 

Regulation  of  commerce  by  taxation, 
a  C.  C.  A.  Iii2. 

Restrictions  on  grants.    14  C.  C.  A.  fi. 

Limitations  of  taxing  power.  23  C.  C. 
A.  515. 

Interference  with  Interstate  or  foreign 

commerce.   24.  C.  C.  A.  12. 
Constitutional  limitations  of  municipal 

indebtedness.    M  C.  C.  A.  fi. 
Trial  by  jurv  in  criminal  prosecutions. 

^  C.  C.  A.  215. 
Impairing  obligation  of  contract  for 

exemption  from  taxation.  10  C.  C. 

A,  204. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial 
of  equal  protection  of  law.  12  C.  C. 
A.  ML 

Validity  of  laws  alleged  to  Impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    II  C.  C.  A.  281a 

CONTEMPT. 
Liability  of  attorneys.  48  C.  C.  A.  I. 

CONTR.ACT  LABOR. 
Importation.  00  O.  C.  A.  133. 

CONTRACTS. 

Inuilied  obligation  to  pay  for  benefits 
received.   2  C.  C.  A.  488. 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  c*on- 
tract.    11  C.  C.  A.  :^lf». 

Relating  to  use  of  trade-name.  14  C 
C.  A.  IQL 

Mutuality  in.  ISl  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.   10  C.  C.  A.  100. 

Admiralty  jtirisdiction  over.  18  C.  C. 
A.  347;  21  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.  20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works   at  judicial  sales,  etc. 

*Hj  Q    Q     ^  ](>2. 

For  lobby'  services.  29  C.  C.  A.  440. 

Breach  of  executory  contract — Accru- 
al of  right  to  sue.  30  C.  C.  A.  210. 

Divisibility  of  contracts.  ^C.C.A.  467. 

Of  persons  non  compos  mentis  under 
guardionship.   34  C.  C.  A.  •Jt>4. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  &  C.  C.  A. 
006  ;  34  C.  C.  A.  480. 

Marketable  title.    4D  C.  C.  A.  502, 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.   40  C.  C.  A.  1^ 
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CONTRACTS— Cont'd. 

i'ersoos  entitled  to  enforce  specific  per- 
formance.   41  C.  C.  A.  423* 

Enforcement  of  contracts  requiring 
performance  of  continuous  acts.  4D 
C.  C.  A.  103. 

Discharge  of  surety  on  building  con> 
tract  by  cbange  in  obligation  or  duty 
of  principal.   52  C.  C.  A.  42L 

Marriage  bv  mutual  agreement  fi2  C. 
C.  A. 

Restraining  breach  of  contract  of  em- 
plov^  not  to  engage  in  competing 
business.    53  C.  C.  A. 

Validity  of  contracts  with  public  of- 
ficers* as  affected  by  legality  of  ob- 
ject or  coui-idoration.    iili  C  C.  A.  ID. 

For  sale  of  things  to  be  produced  or 
manufactured,       C  C.  A.  3iSL 

Merger  of  contracts.    GO  O.  O.  A.  fi. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant.        C.  C.  A.  5. 

Enforcement  of  contracta  of  which 
time  is  the  essence.    03  C.  C.  A.  5<>2. 

Relation  of  carrier  to  persons  carried 
under  contract  with  tneir  employers. 
GI  C.  C.  A.  iZL 

Impairing  obligation  of  contract  for 
exemption  from  taxation.   Ki  C.  C. 

Practical  construction  of  contracts  by 
parties.   13  C.  C.  A.  322. 

Validity  of  laws  alleged  to  impair  char- 
ier or  franchise  of  corporation  ns  de- 
pendent on  reservation  of  power  to 
alter  or  amend.   II  C.  C.  A.  ^SL 

Rights  and  liabilities  of  parties  con- 
tracting with  trust.s  or  combinations 
in  restraint  of  trade.  IS  C.  C.  A. 
612. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.   81  C.  C.  A.  MfL 

CONTRIBUTION. 
On  marine  loss— General  arerage.  2U 

C.  C  A.  3iiL 

COPYRIGHTS. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  0.  C.  A.  211i  30 
C.  C.  A.  013. 

Matter  subject  to  copyright.  5S  O.  C. 
A.  213. 

Dedication  to  public  or  abandonment 
of  copyright.   i£i  C.  C.  A.  5t>3. 

Infringement  by  use  of  extracts  and 
quotations.   10  C.  C.  A.  475. 

Rights  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright.   II  C.  C.  A.  m 

CORPORATIONS.  See  "Banks  and 
Hanking." 

Citizenship  for  purposes  of  federal  ju- 
risdiction. Q  C.  C.  A.  114 ;  IQ  C.  O. 
A.  242 ;  21  C.  O.  A.  298. 

Status  of  foreign  corporations.  1  C. 

c.  A.  im 

Dissolution  of  foreign  corporation.  I 
C.  C.  A.  421. 


CORPORATION  S-Cont'd. 
Jurisdiction  of  federal  courts  in  suits 
against  federal  corporations.  11  C. 
C.  A.  314. 
Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680i  33  C.  C. 
A.  230. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
corooratlon.   13  C.  C.  A.  41ilL 

Use  of  corporate  name  as  trade-name. 
U  C.  C.  A.  512:  21  C.  C.  A.  3DL 

Stockholders'  liability  to  creditors  in 
equity.  23  C.  C.  A.  315;  33  C.  C. 
A. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.  2^  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors. 24  C.  C.  A.  22L 

Foreign  con>oration8  "doing  business" 
In  state.  33  C.  C.  A.  585 ;  12  C.  C. 
A.  (122. 

Liability  for  torts.   32  C.  C.  A.  2. 

Rights  and  liabilities  of  pledgees  of 
stock.   42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions. 45  CCA.  3;  i8C.  C.  A.  413^ 

Acts  of  corporators  and  promoters. 
iii  C.  C.  A.  5IfL 

Power  to  form  partnership.  &Q  C.  C. 
A.  13L 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.  52  C.  O.  A.  305- 

Limitation  of  actions  against  corpo- 
rate officers.   53  C.  C.  A.  I. 

Cancellatiou  of  certificates  of  corpo- 
rate stock.    35  C  C  A.  mL 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments,  fil  C.  C.  A.  322. 

Liabilities  enforceable  against  reor- 
ganized corporations.   ti2  C.  C.  A. 

Acquisition  bv  corporation  of  stock  of 
other  corporation.   iiS  C.  C.  A.  12Q. 

Evidence  of  membership  in  corjiora- 
tion.  72  C.  C.  A.  423. 

Liabilities  of  corporate  officers  for  debts 
and  acts  of  corporation  as  dependent 
on  knowledge  or  participation.  lA  C. 
C.  A.  422.  ^ 

Powers  of  committees  of  directors  or 
trustees  of  corporations.  Hi  CCA.  I, 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.   II  C.  C.  A.  2SL 

Liability  of  corporation  succeeding  to 
partnership  for  debts  of  firm.  ^  C. 
C  A.  SlilL 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  C 
C.  A.  4SQ. 

COSTS. 

Right  to  coats  In  equity.    U  C.  G.  A. 

3(W. 

Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.  12  C  C  A.  5£L 
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COUXTERFEITIXO. 
Nonmailable  matter.   2Q  C.  C.  A.  SfL 

COURTS.   See  "Federal  Courts." 
Dicta.   04  C.  C.  A.  3fiL 

CREDIT. 
Ix)88  of  as  element  of  damages.  GSm  C. 
C.  A.  012. 

'    CREDIT  INSURANCE.    Ifi  C.  a  A. 
2Z1 :      C.  C.  A.  1115. 

CRIMINAL  LAW.    See  "Rewards.'* 
Practice  on  trial  before  Jury.  2U  G.  0. 
A.  528. 

Trial  by  jury  in  criminal  prosecutions. 

c.  a  A.  213. 

Prosecution  and  punishment  of  ac- 
cessories.   41  C.  C.  A.  820. 

Power  of  court  to  revise  sentence.  4fi 
C.  C.  A.  iJJL 

Restraining  criminal  proceedings.  51 
C.  C.  A.  m. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    53  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  M 
O.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions, til  C.  C.  A.  IIL 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion,  m  C.  C.  A.  ± 

Consolidation  of  and  trial  of  indict- 
ments together.   fiQ  C.  C.  A.  2iL 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury,  fia  C.  C. 
A.  48S. 

Circumstantial  evidence  of  corpus  de- 
licti.  IQ  C.  C.  A.  IL^L 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part  of 
defendants.   13  C.  C.  A.  225. 

AdmisHibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of  con- 
spirators and  codefendants  after  ac- 
complishment of  object.  14  C.  C.  A. 
412. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    la  C.  C.  A.  407. 

Right  of  accused  to  be  confronted  by 
witnesses,    m  C.  C.  A.  IKi. 

Computation  of  cumulative  sentences. 

Si  c.  c.  A.  m 

Admissibility  of  written  instruments 
in  criminal  prosecutions  as  dependent 
on  preliminary  proof.  S2  C.  C.  A.  8. 

Commencement  of  iwriod  of  limita- 
tions against  prosecutions  for  con- 
tinuing ofTen.ses.    84  C  C.  A.  519. 

CUSTOMS  AND  USAGES. 
Presumptions,   all  C.  C.  A.  394. 
Existence  of  custom  or  usage  as  ques- 
tion for  jury.   83  a  Cw  A. 

CUSTOMS  DUTIES. 
Inten)retation  of  commercial  and  trade 
terms  in  tariff  laws.   18  C.  C.  A.  fi-U'S. 


REPORTS. 


DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.   11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  C.  A.  2oO:  28  C.  C.  A.  iSL 

Delay  in  transmission  of  telegraphic 
message.    lA  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235: 
28  C.  C.  A.  5JL 

In  condemnation  proceedings,  lil  0.  C. 
A.  408. 

For  personal  injnries  as  affected  bj 
plaintiff's  character  and  condition.  ^ 
C.  C.  A.  U[8. 

Negligence  of  both  master  and  servant 
— Division  of  damages  in  admiralty. 
30  C.  C.  A.  678. 

Liability  of  corporations  for  exemplanr 
or  punitive  damages.  3Q  C  C.  A.  18. 

Punitive  damages  for  death  by  wrong- 
ful act  44  C.  C.  A.  2.'j9. 

Re<luction  or  increase  of  amount  of  re- 
covery on  appeal.   48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  doe 
to  existing  disease,  predisposition,  or 
physical  condition.    04  C.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
(J2  C.  C.  A.  iil2. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment.  64  C.  C.  A.  5. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
libel  and  slander.   II  C.  C.  A.  aiiL 

Im[)osition  of  penalty,  extra  allowance 
of  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  12  C.  C.  A. 
541. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  coo- 
tract   81  C.  C.  A.  54IL 

DEATH  BY  WRONGFUL  ACT. 
Mental  suffering  as  element  of  dam- 

nces.    n  C.  (\  A. 
Ponitive  damages.  44  C.  C.  A.  25iL 
What  law  governs  actions.    41  C.  C. 

A.  6QiL 

DECREES. 
Power  of  court  to  amend  or  modify  In- 
terlocutory orders  and  decrees,  iii 
C.  C.  A.  23S. 

DEDICATION. 
Of  copyright  to  public.   (Q.  C.  C.  A.  563. 

DEEDS. 

Names  of  parties.  ^  C.  C.  A.  14(L 
Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  bv  executors  or  administra- 
tors. 14  c.  c.  A. 

DEMURRAGE. 

Quick  dispatch.    14  C.  C.  A.  21 
C.  C.  A.  342. 
Definition  and  general  principles.  21 
C.  C.  A.  337 ;  4Q  C.  a  A.  4. 
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DEPOSITION.  . 
CoDformity  to  itate  practice,   fi  C  0. 
A.  «02i  21  C.  C.  A.  3a2;  II  C.  C. 
A.  USL 

Cm  of  deposition  when  deponent  ii 
preeent   50  C.  C.  A.  ^222, 

Iire^laritieB  in  talcing  or  return  of 
depositions  as  eround  for  exclusion  aa 
evidence.   13  C.  C.  A.  008. 

DICTA. 
Of  courts.  04  O.  C.  A.  301. 

DIRECTORS, 
i'erbunal  liability  for  Degligence.  12 
C.  C.  A.  mil  23  C.  C.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.    &  O.  O. 

A.  SIM:  21  C.  C.  A.  3i]3. 
Persons  against  whom  prodnrtion  and 
inspection  of  IxMks  or  writings  may 
be  obtained.   81  C.  C.  A.  00. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dia- 
miasal  as  bar  to  subsequent  prosecu* 
Uon.  68  0.  G.  A.  i. 

DISSOLUTION. 
Of  foreipn  corporations.  IC.  C.  A.  421. 
Of  municipal  corporations— EfTect  on 
indebtedness.    23  C.  C.  A.  OOlL 

DIVORCE. 
Separation  agreements.  38  C.  0.  A.  AOS. 

DOMICILE. 

Effect  of  chanjre  of  domicile  on  the 
question  of  diverse  citizeuship.  10  C. 
C.  A.  251. 

DOWER. 

How  inrhoate  right  extinguished.  3  C 

C.  A.  31fL 
In  mines.    3  C.  C.  A.  310. 
What  estate  subject  to  dower.   3  0.  C 

A.  310. 

Divestiture  of  inchoate  right  by  legisia* 

tive  acUon.    1  C.  C.  A.  205. 

ELECTION  OF  REMEDIES. 
Ajrainst  undifxlosed  principal  or  agent, 
n  C.  C.  A.  100. 

EMINK.VT  DOMAIN. 

Consequential  and  indirect  damagea 
m  C.  C.  A.  4£i8. 

Nature  of  estate  or  interest  acquired 
in  condemnation  proceedings.  53  C. 
C.  A.  OOi. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.   ID  C.  C.  A.  053. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.  13  C.  C.  A.  1S2. 

EQUITY. 
Kight  to  costs.    U  C.  C.  A.  3^ 
Equitable  mortf^nges.    lii  C.  C.  A.  458. 
Stockholders'  liability  to  creditors  of 

corporation.    23  C.  C.  A.  'dl^  33 

C.  C.  A^  23. 
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EQUITY-Confd. 
Compensation  of  masters  In  chancery. 

21  C.  C.  A. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  403, 
Obtaining   possession  or  establishing 

title  to  personal  property  in  equity. 

58  C.  C.  A.  101. 
Operation  and  effect  of  decision  In 

equitable  Kuit  for  infringement  of 

patent  08  C.  C.  A.  541. 
He,  who  comes  into  equity,  must  come 

with  clean  hands.  JQ  G.  C.  A.  543* 

ESTOPPEL. 
As  against  state  or  United  States.  10 
C.  C.  A.  353. 

EVIDENCE. 

New  proofs  on  appeal  in  admiralty. 
3  C.  C.  A.  322. 

Rules  of  evidence  In  federal  courts- 
Following  state  practice.  5  C.  C.  A. 
5ifcL 

Examination  of  party  before  trial — 

Conformity  to  state  practice.  5  C. 

C.  A.  mL 
Excluded  from  bill  of  exceptions.  14 

C.  C.  A.  248. 
Burden  of  proof  of  negligence  where 

passenger  has  been  injured.   32  C.  C 

A.  23. 

Evidence  admissible  to  show  injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A.  lAiL 

Judicial  notice  of  public  laws  and  reg- 
ulations.   44  C.  C.  A.  4. 

Use  of  deposition  when  deponent  Is 
present.    jjO  C.  C.  A.  232. 

Negative  testimony.    52  C  C.  A.  82- 

As  to  character  or  reputation  in  civil 
actions.    55  C.  C.  A.  L 

Presumptions  as  to  customs  and  us- 
^ages.  5fi  C.  C.  A.  304. 

Utility,  extent  of  use.  and  commercial 
success  as  evidence  of  invention.  ^ 
C.  C.  A.  020. 

Preliminarily  to  introduction  of  sec- 
ondary evidence  in  criminal  proaecu- 
tions.   01  C.  C.  A.  111. 

Additional  proofs  in  api)ellate  court 
without  triol  de  novo.  01  C.  C.  A. 
000. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  good.s 
shipped  by  ves.sel.  and  dilitience  or 
n  OK  I  i  go  nee  of  carrier.  08  C.  C.  A. 
308. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  QO  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus 
delicti.  10  C.  C.  A.  150. 

Prot-edure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 

proof,  n  c.  c.  A.  no. 

Evidence  of  membership  in  corpora- 
tion. 12  C.  (\  A.  423. 

Admission  on  joint  trial,  of  evidence 
competent  only  ae^inst  one  or  part  of 
defendants.   23  CX  O.  A.  285. 
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EVIDENCE-Cont'd. 

IrroKularitios  in  tnkinf;  or  return  of 
det>08ition8  ns  ground  for  exclusion  as 
evidence.   13  C.  C.  A.  iHiS. 

Expert  testimony  as  to  value  of  serv- 
ices.  7A  C.  C.  A.  251. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accoinplishment  of  object.  TA  C  C. 
A.  112. 

Inferences  from  evidence  as  dependent 
on  sufficiency  and  degree  of  proof, 
n  C.  C.  A.  SSL 

Evidence  of  emancipation  of  child.  15 

c.  c.  A.  aiia. 

Photographs  as  evidence  in  civil  ac- 
tions. 18  C.  C.  A.  lii. 

Weight  and  sufficienc^v  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fence to  action  on  policy.  12  C.  C. 
A.  4.'WS. 

Persons  against  whom  production  and 
inspection  of  hooks  or  writings  may 
be  obtained.    &1  C.  C.  A.  211 

Admifwibility  of  written  instruments  in 
criminal  prosecutions  as  dependent  on 
preliminary  proof.    S2  C.  C.  A.  8* 

Application  of  doctrine  of  res  ipsa 
loquitur  in  actions  for  injuries  to 
servants.   82  C.  C.  A.  12L 

EXCEPTIONS,  BILL  OF. 
Time  of   filing— When   regulated  by 

state  practice.    5.  C.  C.  A.  r>94. 
Exclusion  of  evidence  from.    lA.  C.  G. 
A.  2i8. 

EXCHANGES. 
Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.  12  C.  C.  A. 

Quotations  of  prices  and  transactions 
on  exchanges.  01  C.  C.  A.  2x 

EXECUTIVE  DEPAUTMEN'ra. 
Reffulationa  of.    26  C.  C.  A.  2^ 

EXECUTORS    AND  ADMINISTRA- 
TOUS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.    12  C.  C.  A. 


Probate  juristliction  of  federal  courts. 
311  C.  C.  A.  2I1I 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator, 
li  C.  C.  A.  m 

EXTINGUISHMENT. 
Of  maritime  liona.   U  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.  U2  C.  C.  A.  5£kL 

Fugitives  from  justice  under  extradi- 
tion laws.    Ii3  C.  C.  A.  liiL 

FEDERAL  COURTS. 
Jurisdiction  of  circuit  courts  of  appeals 
in  general.    1  C.  C.  A.       32  C.  C. 
A. 


FEDERAL  COl'RTS-Cont'd. 

Jurisdiction  as  affected  by  state  lawi^ 
1  C.  C.  A.  Bia. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  012  ;  21  C.  a 
A.  im  :  32  C.  C.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  ^  C. 
C.  A.  21  C.  C.  A.  322. 

Jurisdiction  over  corporations.  Q  C.  O. 
A.  UdL 

State  laws  as  rules  of  decision  in  fed- 
eral courts,  n  C.  C.  A.  II:  22  O. 
C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  12  C.  C.  A.  240; 
21  C.  C.  A.  2iiiL 

Jurisdiction  in  cases  involving  fe<lerat 
question.    11  C.  C.  A.  35  C.  a 

A.  L 

Jurisdiction  and  judgments  of  Indiao 
courts.    11  C.  C.  A.  4(iS. 

Federal  jurisdiction  of  suits  against 
state.   13  C.  C.  A.  Ilia. 

Orders,  decrees,  and  jutlgnients  review- 
able in  circuit  court  of  api>eal8.  12 
C.  C.  A.  3LL 

Jurisdiction  as  affected  hv  poftsession 
of  the  subj«H't-matter.    15  C.  C.  A.  (L 

Enjoining  proceedings  in  state  courts* 
Hi  C.  C.  A.  i»0 :  21  C.  C.  A.  515 ;  ta 
C.  C.  A.  43L 

Lack  of  jurisdiction  of  United  States 
circuit  court,    lii  C.  C.  A.  507. 

Removal  of  causes— Separable  contro- 
versy, la  C.  C.  A.  80]  3ii  C.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matter* 
of  contract.  18  C.  C.  A.  3^;  22  a 
C.  A.  530. 

Jurisdiction  of  circuit  courts  ns  deter- 
mined by  the  amount  in  controversy. 
12  C.  C.  A.  IS:  3li  C.  C.  A.  432. 

Juriifdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  0.  CS. 
A.  2L 

Conclusiveness  of  judgment  betweei* 

federal  and  state  courts.   21  C.  d 

A.  418;  49  C.  C.  A.  438. 
Conflict    of    jurisdiction    with  state 

courts.  22  C.  C.  A.  33fi. 
Jurisdiction  in  mortgage  foreclosore* 

24  C.  C.  A.  523. 
Jurisdiction  on  habeas  corpus.    25  C. 

C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  2^  C.  C. 
A.  47^. 

Suits  by  and  against  receivers  of.  28 
C.  C.  A.  42. 

Jury  trial— Province  of  court  and  jury. 
2^  C.  C.  A.  5^ 

Supplementary  and  ancillary  proceed- 
ings and  relief.    3a  C.  C.  A.  125. 

Probate  jurisdiction.    30  C.  C.  A.  210. 

Admiralty  jurisdiction  of  suits  between 
foreigners.    31  C.  C.  A.  193. 

Enjoining  j>rocee<ling8  in  federal 
courts.   45  C.  C.  A.  621^ 
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FEDERAL  rOI'RTS-Cont'd. 
Pendency  of  action  in  state  or  foflernl 
court  as  ground  for  abatement  of 
action  in  the  other.  41  C.  C.  A.  205: 
73  C.  C.  A.  521. 
Review  of  jurisdiction  of  circuit  courts. 

4S  C.  C.  A. 
Waiver  of  right  as  to  district  in  which 
suit  may  be  brought.    52  C.  C.  A. 

Procedure  of  federal  courts  and  adop 
tion  of  state  practice  as  to  taking 
proof,  n  C.  C.  A.  im 

Legal  and  equitable  remedies  and  pro 
feedings  on  removal  from  stat^j  court, 
li  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court.  IS  C.  C.  A.  362. 

Jurisdiction  of  federal  courts  to  en 
force  or  remove  liens  or  incumbran 
ces  on  property  of  parties  not  in 
habitants  of  nor  found  in  district  of 
suit.    fiQ  C.  C.  A.  L 

FEDERAL  QUESTIONS. 
As  conferring  jurisdiction  on  United 
States  courts.    11  C.  C.  A.  30S;  35 

Oa     0*      ^*  X& 

FEi:s. 

Imposition  of  extra  nllownnce  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.   12  C.  C.  A.  54L 

FELLOW  SERVANTS. 
Who  are.   a  C.  C.  A.  G(iS:  31  C.  C.  A. 

Concurrent  negligence  of  master  and 
fellow  servant.    4fl  C.  C.  A.  236. 

FERRIES. 
As  carriers.   2Q  C.  C.  A.  532. 

FIDELITY  INSURANCE.  12  C.  C.  A. 

'2TA. 


FIRES. 

Af  n  peril  nf  the  Kca.    Hi  C.  C.  A.  412. 
I'rtjininjjtiun  of  lu-iiliptacc  from  rail- 
road fires.    41  C.  f.  A.  .^70 
Fire  escapes  on  buildings.  04  C.  C. 

What  constitutes  Joss  by  fire  under  in- 
surance policy.   22  C.  C.  A.  3. 

FORECrXDSURE. 
In  federal  courts.    24  C.  C.  A.  523. 
D^ibutiou  of  proceeds.    2fi  C.  C.  A. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    I  C. 

C.  A.  411L 
Dissolution.    I  C.  C.  A.  iliL 
Exclusion— Regulation    and  taxation. 

24  C.  C.  A.  13. 
What  constitutes  "doing  business"  In 

state.   33  C.  C.  A.  5^-  12  C.  C.  A. 

Ii22. 

Service  of  process.  45  C.  C.  A.  3 ;  18 
C.  C.  A.  412^ 
MC.C.A.-d 


FORMER  JEOPARDY. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion. C8  C.  C.  A.  4. 

FRANCHISES. 
As^ssets  in  bankruptcy.   43  C.  C.  A. 

FRAUD. 

In  use  of  trade-marks  and  trnde-names. 
C-  9-  A  579.  651:  2Q  C.  C.  A. 

1G5;  3Q  C.  CrSTafiQ. 
Nonniailalile  matter.    SD  C.  C.  A.  Sfi. 
Liabilities  of  corporations.   30  C.  C 

A.  Iti. 

FRAUDS,  STATUTE  OF. 
Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute. 
4u  C.  C.  A.  1>C< 

GARNISHMENT. 
Following  state  practice.   5  C.  C.  A. 

fm  rJic.  c.  A.  m 

Of  receivers.    2fi  C.  C.  A.  40. 
Nature  of  rights  acquired  bv  garnish- 
ment proceedings.   lii  C.  C.  A.  2IQ. 

GENERAL  AVERAGE. 
Marine  insurance.   2il  C.  C.  A.  :i7u. 


GIFTS. 

Revocation  of  gifts  causa  mortis.  54 
C.  C.  A.  143. 

GRAND  JURY. 
Review  by   trial  court,  of  evidence 
given  before  grand  jury.  G»  C.  C. 
A.  4SS. 

GT^ARANTY. 
Discharge  of  guarantor  by  discharge 
of  principal  without  pavnient  or  sat- 
isfaction.  IS  C.  C.  A.  2liiL 

GUARANTY  INSURANCE.  IQ  C.  C. 
A. 


GUARDIAN  AND  WARD. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.    Ill  C.  C.  A 
253i  21  C.  C.  A.  3QQ. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.    25  C. 
C.  A.  4. 

Scope  of  review  on  habeas  corpus  to 
procnrp  release  of  persons  sought  to 
be  extradited.   C2  C.  C.  A.  5QS. 

HEALTPL 
Inspection,  quarantine,  and  sanitary 
regulations   interfering  with  inter- 
state commerce.    5a  C.  C.  A.  IQL 

HOMESTEAD. 
Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands, 
lia  C.  C.  A.  4'A4. 


HOSPITALS. 

Liability  for  negligence.    41  C.  C.  A. 

134. 
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HUSRAXn  AND  WIFE. 
Liability  of  huHbuud  for  negl'iKonce  and 

torU  of  wife.    12  C.  C.  A.  liML 
Pampbernal  property.    31  C.  C.  A.  4£L 
Separation  agreements.    2S  C.  C.  A. 

im. 

Citizenship  of  married  women.  65  G. 
C.  A.  5. 

Riglits  of  action  between.    IH  C.  C. 
A. 

IMPLICATION. 
Repeal  of  statutes  by  implication.  28 
C.  C.  A.  12iL 

IMPROVEMENTS. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.  C2  C.  C.  A.  m 

INDEBTEDNESS. 
Ccitihtitiitiuual  and  statutory  limttntions 
of  municipal  iadebtetlness.    2li  C.  C. 
A.  U. 

INDEPENDENT  CONTRACTORS. 
Nogligeuce  of  employes.    28  G.  G.  A« 


UNDIANS. 
Jurisdiction  and  Jud|?ments  of  Indian 
courts.    11  U.  0.  A.  40.S. 
.  Citixenship  of.    21  G.  G.  A.  2QS. 

INDICTMENT  AND  INFORMATION. 
Consolidation  of  and  trial  of  indict- 
mcuts  together.  iSi  G.  G.  A.  '2SiL 

INFANTS. 
Imputed  negligence.    84  0.  C.  A.  4. 
Age  lis   affecting  contrilmtury  uegli- 

gence.    31  a  G.  A.  3ti2. 
Implied  emancipation  of  child.   U  C. 

C.  A.  t]2l>. 
Evidence  of  emancipation  of  child.  15 

C.  C.  A.  3IKL 

IN-TUNCTION. 

Restraining     proceedings     in  state 

courts.    Hi  C.  C.  A.  90:  21  O.  G. 

A.  515;  thi  C.  C.  A.  iaL 
Jurisdiction  of  circuit  court  of  np- 

penls  to  review  interlocutory  decrees. 

lilJ  C.  C.  A.  4iiL 
Restraining  pollution  of  water  courses. 

ai  G.  C.  A.  JfcfcL 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.    3ii  C.  C. 

A.  m 

Restraining    proceedings    in  federal 

courts.   45  C.  C.  A.  .VJl. 
Restraining  criminal  proceedings,  iil 

C.  C.  A.  mk 
Restraining  breach  of  contract  of  em- 

plov^  not  to  engage  in  compel ing 

business.    Hli  C.  C,  A.  iU2. 
Persons  entitled  to  restrain  wrongful 

enforcement  of  tax.   M  C  C.  A.  ^."lO. 
Restraining  enforcement  of  judgment 

pending  estnblisliiinTit  or  enforcement 

of  set-off  or  couuiuidaim.    ^  G.  G. 

A.  oa^ 


INJT'NrTlON-Cont'd. 
Giuuudsj  for  denial  of  preliminary  in- 
junctions   in    patent  infringement 
suits.  12  C.  C.  A.  nS. 

INJCRIOUS  NOTICES. 
Nouuiuilable  matter.  2Q  C.  C.  A.  d2. 

INNKEEPERS. 
Fire  escapes  on  buildings.  Ql  C.  C.  A. 

217. 

Liabilities  for  personal  injuries  to 
guests,  m  C.  C.  A.  482. 

INSANE  PERSONS. 
C»>iitni«  is  of  i)erHons  non  compos 
mentis  under  guardianship.  3ii  C. 
('.  A.  2»LL 
Eff<'(  t  of  insanity  on  the  question  of 
M)i(-i(b>  in  insurance  suits.  Hi  C.  C. 
A.  Ii2a;  28  C.  G.  A. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  nna  on  as*»ign- 
ments  for  benefit  of  creditors.  51  G. 
G.  A.  11 

Right  to  proceeds  of  collection  on  in- 
solvencv  of  collecting  bank.  UJj  C. 
C.  A.  333. 

INSPECTION. 
Of  public  records.   4&  C.  G.  A.  210. 
Inspection,  quarantine,  and  sanitary 
regulations   interfering  with  inter- 
state commerce.    5ii  C.  C.  A. 
Duty  of  servant  to  insi)ect  appliances 
a  lid  places  for  work.  05  G.  G.  A. 

INSl'RANCE. 

Accident  insurance— Risks  and  causes 

of  loss,    iiii  C.  O.  A.  3. 
Conditions  in  policy  as  to  time  for 

bringing  suit.    2  O.  G.  A.  473:  35 

C.  C.  A.  404. 
Condi tious  of  policy— Arbitration.  9 

C.  C.  A.  y28i  32  C.  C.  \.  3SSL 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.    13  G.  C. 

A.  2112. 

Suicide  as  a  defense  to  a  life  policy. 
Hi  C.  C.  A.  023;  2ii  C.  C.  A.  284. 

Credit  insurance.  Hi  C.  C.  A.  211 ;  34 
C.  C.  A.  Hi5. 

Cunranty  insurance.    Hi  C.  C.  A.  2IL 

Fidelity  insurance.   Ill  C.  C.  A.  213. 

Title  insurance.    Hi  G.  C.  A.  218. 

Marine  insurance — Perils  of  the  sea. 
Hi  C.  C.  A.  41>iL 

Marine  insurance — General  average. 
2U  C.  C.  A.  3ZlL 

Waiver  of  condition  against  other  in- 
surance.  21  C.  C.  A.  4(L 

Divisibility  of  contracts.  3Q  C.  C.  A. 
4LL 

Waiver  by  acceptance  of  premiums. 

33  C.  (-".  A,  'ML 
What  (oiist ii iitt's  nn  insurable  inter- 

«-st  111  hiiinni'  lifr.    X!  C.  C.  A.  Ii32. 
Change  of  iK-ncfioiiiry.    4fl  C.  C.  A.  4. 
ConiMK-Mcvmcut  uf  link..    41  CL  C.  A. 


INDEX  TO  NOTES. 


li 


INSURANCE— Cont'd. 
What  law  governs  policies.    4Q  C.  0. 

A.  281 ;  83  C.  C.  A.  100. 
Authority  of  insurance  agents  as  to 
acceptance  of  risks.    4u  C.  C.  A. 
335. 

Liability  for  injuries  Hiistained  by  as- 
sured while  engaged  in  occ*upation 
not  covered  by  policy.  51  C.  C.  A. 
43^ 

Time  for  notice  of  loss.    !j5  C.  O.  A. 

3IiL 

Notice  of  premiums,  dues,  and  assess- 
ments.   511  C.  O.  A.  aiL 

Mutual  benefit  iuHurance  contracts  as 
affectetl  by  subsetiuent  provisions  and 
amendments  of  charter,  constitution, 
or  by-laws,    m  C.  C.  A.  28.'». 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  05  C.  C. 
A.  QUL 

What  constitutes  loss  by  fire  under  in- 
surance policy.    12  C.  C.  A.  iL 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policv.  Ill  C.  C. 
A.  Alui^ 

Accounting  for  profits,  dividends  or 
surplus  of  mutual  insurance  company 
at  instance  of  policy  holders  or  stock- 
holders,  ai  0.  C.  A.  4. 

INTENT. 

As  an  element  in  offer  and  acceptance 
of  proposition,   lli  C.  C.  A.  liHL 

INTERNATIONAL  LAW. 
Effect  of  acquisition  of  territory  by 
Tnited  States  on  laws  and  property 
rights  therein.   8Q  C.  C.  A.  457. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.    4i  C.  C.  A.  402. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  31S. 

State  laws  interfering  with  interstate 
commerce.    24  C.  C.  A.  2L 

Inspei*tion,  quarantine,  and  sanitary 
rejjulations  interfering  with  inter- 
state commerce.    ^  C.  C.  A.  lUl. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court — Following  state  practice,  a  C. 
C.  A.  mL 

Of  federal  courts — Jurisdiction  as  in- 
volving federal  question.  H  C.  C.  A. 
Ml  7. 

Giving  full  faith  and  credit — Jurisdic- 
tion of  federal  courts.   H  C.  C  A. 

Rendition  on  Sunday.   12  C.  C.  A. 
Finalitv  of  judgments  for  purnoses  of 

review.   2  C.  C.  A.  312;  II  C.  C.  A. 

2iis:  22  C.  C.  A.  482, 
Conclusiveness  as  between  federal  and 

state  courts.    21  C.  C.  A.  478;  42 

C.  C.  A.  408. 
Enforocmciit  aeainst  raunicinality  by 

mandamus.         C  O.  A.  4i5. 


JUDGMENT-Confd. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  4li3. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  «to«-khold- 
er's  liability.    52  C.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-oCr  or  counterclaim.  58  C.  C. 
A.  532. 

Power  of  court  to  amend  or  modify  In- 
terlocutory orders  and  decrees,  til 
C.  C.  A.  23fi. 

Authority  of  attorney  after  judgment. 

01  c.  c.  A.  im 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  01  C.  C. 
A.  322. 

Operation  and  effect  of  decision  in 

equitable  suit   for  infringement  of 

patent.   OS  C.  C.  A.  r»41. 
Judgment  against  one  defendant  sued 

jointly  for  conspiracy.    80  C.  C.  A. 

245. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors'  liens. 
82  C.  C.  A.  4SS, 

JUDICIAL  SALES. 
On  Sunday.    12  C.  C.  A.  402. 
Contracts  restraining  competition  in 
bidding.   28  C.  C.  A.  11>2. 

JURISDICTION. 
Of    federal    courts.    See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
0;  32  C.  C.  A.  415. 

Of  supreme  court.    1  C.  C.  A.  iL  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  IQ  C.  C.  A.  24U;  21  C. 
C.  A.  21iiL 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  C. 
A.  L 

Of  Indian  courts.   11  C.  C.  A.  4<'.8. 

As  affected  by  possession  of  the  subject- 
matter.    15  C.  C.  A.  0. 

Removal  of  causes— Separable  contro- 
versy. Ifi  O.  C.  A.  80;  35  0.  C.  A. 
155. 

Of  circuit  courts  as  determined  by  the 

amount  in  controversy.   Hi  C.  0.  A. 

15:  30  C.  O.  A.  459, 
Conflict    between    federal    and  state 

courts.  22  C.  C.  A.  im 
Probate  jurisdiction.    30  C.  C.  A.  210. 
Admiralty  jurisdiction  of  suits  between 

foreigners.    31  C.  O.  A.  ili3. 
Review  of  jurisdiction  of  circuit  courts. 

4S  C.  C.  A.  351. 

JURY. 

Right  to  trial  by  jury  In  federal  court. 

5  C.  C.  A.  003:  20  C.  C.  A.  528. 
Following  state  practice.   5  C.  C.  A, 

003 ;  2t  C.  C.  A.  323. 
Instructing  jury  and  receiving  verdict 

on  Sunday.    12  C.  G.  A.  402. 
Trial  by  jury  in  criminal  prosecutions. 
^  C.  C.  A.  215. 
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LACHES. 
As  a  defense  in  enlts  for  infringement 
of   patents,   copvrights,   and  trade- 
marks.   22  C.  C.  A.  211i  a&  C.  C. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;  2ii  O.  C.  A.  344j 
51  C.  C.  A.  2ff 

LANDLORD  AND  TENANT. 
Iloiding  over  by  tenant  after  expira- 
tion of  term  as  affecting  liability 
for  rent.  11  C.  C.  A.  Iil3. 

LIBEL  AND  SLANDER. 

Evidence  of  other  offenses  and  publi- 
cations in  mitigation  of  damages,  ii) 
C.  C.  A.  liiS. 

Liabilities  of  corporations.  2Q  C  C.  A. 
15. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages, 
fl  C.  C.  A.  315. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

Rights  of  licensee  on  train.  21  C.  C. 
A.  l&L 

Licenses  as  assets  in  bankruptcy.  i3 

C.  C.  A.  3SSL 
SubliceuHes  and  assignments  of  licenses 
for  n<e  or  sale  of  patents.  IH  C  C. 
A.  DiKL 

LIENS. 

Maritime  Hens.    IS  C.  C.  A.  (179;  II 

C.  C.  A.  102;  21  C.  C.  A.  217^ 
Attorneys'  liens.  32  C.  C.  A.  229. 
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ences as  laborers  or  employ^.  H 
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Lien  of  banks  on  stock.  56  C.  C.  A. 
Hfl. 

Continuance  or  revival  of  mechanics* 
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Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  15  C. 
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Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  proiwrty  of  parties  not  in- 
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of  suit.   SQ  C.  C.  A.  I. 

LIFE  INSURANCE. 
Suicide  as  a  defense.    16  C.  C.  A.  623; 

2S  C.  C.  A.  2&L 
Waiver  by  acwptance  of  premiums. 
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copyright.   11  C.  C.  A.  G20. 

LOTTERY. 
What  constitutes.   12  C.  C.  A.  316. 
Nonmailable  matter.    3Q  C.  C.  A.  90. 
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Nonmailable  matter.  SQ  C.  C.  A.  10. 
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quent marriage  or  contract  to  marry. 
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MASTER  AND  SERVANT. 
Who  are  fellow  servants.    8  O.  C.  A. 
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Liabilities  of  carriers  for  injuries  caus- 
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safe  appliances.    3i.  C.  0.  A.  ji. 


r    '    d  by  Google 


INDEX 


MASTER  AND  SERVANT— Cont'd. 
Assumption  of  riflk  incidpnt  to  employ* 
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Duty  of  railroad  companies  to  block 
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for  injuries  to  servant.   48  C.  C.  A. 
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MINES  AND  MINING— Cont'd. 
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ei2. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.    18  C.  C.  A.  458. 
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Liabilities  of  carriers  for  ncKlitteuce  of 
servants,  lil  C.  C.  A.  4Gt>;  21  C.  C. 
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ORDERS. 
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Review  of  interlocutory  rteci'ee  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  C.  C.  A.  572; 
22  C.  G.  A.  imi  32  C.  C.  A.  484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.   11  C.  G.  A.  313. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  and  in- 
vention.  10  C.  C.  A.  505. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  G.  C.  A.  211 :  30  G. 
C.  A.  013. 

Power  of  patentee  to  control  bis  in- 
vention.  25  C.  C.  A.  280. 

Contributory  infringement  of  patents. 
43  G.  G.  A.  485. 

Acf'ountinjf  by  infringer  for  profits. 
50  G.  G.  A.  a. 

Time  for  application  for  reissue.  55 
C.  C.  A.  afitL 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  52 
C.  C.  A.  02Q. 

Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.  04  C.  C. 
A.  500. 

Amendment  of  application.  08  C.  G. 

A.  m 
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PATENTS  FOR  INVENTIONS— 
Cont'd. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement.  C8 
C.  C.  A.  541. 

Priority  and  continuance  of  public  use 
of  invention  as  affecting  patent- 
ability,  m  G.  C.  A. 

Abandonment  of  invention.  7Q  C.  C. 
A.  G. 

Rigbt  to  inventions  as  between  employ- 
er and  employe.  II  C.  C.  A.  221. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.  12  C.  C.  A.  123. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.   2  C.  C.  A.  iaS. 

PENALTIES. 
ImiK>sition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  ns  denial  of 
equal  protection  of  law.   12  C.  C.  A. 

PERILS  OF  THE  SEA. 

Damages  to  shin  and  cargo  by  vermin. 
18  C.  C.  A.  ^  la  C.  C.  A.  413. 

Damages  to  ship  and  cargo  through  va- 
rious aiuses.  la  C.  C.  A.  4liu ;  C. 
C.  A-  iia 

PHYSICIANS  AND  SURGEONS. 
Expert  testimony  as  to  value  of  serv- 
ices. 14  C.  C.  A.  257. 

PLEADING. 

Following  state  practice.  5  C.  C.  A. 
DM:  21  C.  C.  A.  392. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courta.  JjQ  C.  C. 
A.  2111 ;  21  C.  C.  A.  203. 

In  patent  infringement  suits — Demur- 
rer for  want  of  novelty  and  inven- 
tion,   la  C.  C.  A. 

Private  statutes,  fil  C.  O.  A.  241* 

PLEDGES. 
Rights  and  liabilities  of  pledgees  of 
corporate  stock.   42  O.  C.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.   3Q  C.  C.  A.  HL 

PRACTICE. 
As  regulated  by  state  laws.   1  C.  C.  A. 
£ilQ  :  5  C.  C.  A.  QIM:  Si  C.  C.  A.  54S; 
21  C.  C.  A.  3112. 

PREJUDICE. 
As  ground  for  removal  of  causes.  8.  C* 
C.  A.  SliL 

PRINCIPAL  AND  AGENT, 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  22L 

Liability  of  principal  for  torts  of 
agent.    43  C.  O.  A.  311L 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  5&  G. 
C.  A.  Sfil. 


REPORTS. 


PRINCIPAL  AND  AGENT-Cont'd. 
Election  of  remedies  against  undis- 
closed orincipal  or  agent.    II  C.  C. 

A.  im. 

PRINCIPAL  AND  SURETY. 
Liabilities  of  sureties  for  acts  of  oflS* 
cers  under  color  of  office.    43  C.  C 
A.  222. 

Death  of  surety.   4a  C.  C  A.  5ftL 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.   Jil  C.  C.  A.  24S. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.   52  C.  C.  A.  427. 

Discharge  of  surety  by  alteration  of  in- 
strument.  UU  C.  C.  A.  6. 

PROBATE. 
Jurisdiction  of  federal  courts.    3S  C. 
C.  A.  2m 

PROCESS. 
Following  state  practice.   5  C.  C.  A. 

501) :  2f  C.  C.  A.  31>3. 
Service  on  foreign  corporations.  45 

C.  C.  A.  3;  ISC.  C.  A.  47.t. 

PROPERTY. 

Obtaining  i)ossession  or  establishing  ti- 
tle to  persona!  property  in  equity. 
58  C.  C.  A.  liiL 

Distinctions  between  real  and  personal 
property.  82  C.  C  A.  0(12. 

PUBLIC  FUNDS. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  4iiS. 

PUBLIC  LANDS. 
Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.    4  C.  G. 
A.  laiL 

Not  subject  to  state  taxation.   4  C.  C. 

A.  mi 

Jurisdiction  of  federal  courts  in  suits 
under  public  land  laws.  H  C.  C.  A. 
314. 

Decisions  of  land  department— Their 
conclusiveness  and  effect.  22  C.  C. 
A.  38;  2S  C.  C.  A.  341:  51  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    5!)  C.  C.  A.  4H4. 
Bona  fide  purchasers.   U7  C.  O.  A.  13. 

PUBLIC  POLICY. 
As  affecting  contracts,  ft  C.  C.  A.  6C0; 

31  C.  C.  A.  4aiL 
Contracts  for  lobby  services.    ^  C. 

C.  A.  44iL 
As  affecting  monopolistic  contracts.  34 

C.  C.  A.  48iL 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.    ^  d  C.  A.  022. 

RAILROADS.   See  "Carriers.'* 
When  laud  grants  taxable.   4  G.  G.  A. 

mL 

Duty  to  give  warning  signals  at  cross- 
ing.   2Si  C.  C.  A.  iiiL 
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»A  ILROADS— Cont'd. 
Rights  of  trespd.ssers  on  trains.  31 

C.  C-  A.  7a 
Dutj"  of  railroad  companies  to  fnmish 

Bflf»'  api)liiince8.     iij.  C.  C.  A.  8.. 
Location  and  establisliment  of  stations. 

41  C.  C.  A.  212. 
Presnmption  of  negligence  from  flret. 

41  c.  c.  A.  am 

Injaries  tc  persona  at  stations.  41  C. 
C.  A.  nML 

Atxandonmcnt  or  forfeiture  of  right  of 
wuy.  42  a  C.  A.  5m 

DatT  of  milroad  companies  to  bloclc 
switrhes,   4fl  C.  C.  A.  ^ 

Liabilitj  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers, 
m  C.  C.  A.  5x8. 

Effect  of  violation  of  statutes  and  or- 
dinnnre.<<  regulating  speed  of  trains. 
52  (\  C.  A.  a. 

Neglie«'nee  in  ejecting  trespassors  un- 
der (Jisability.  02  C.  C.  A.  A:22. 

Acquisition  or  loss  of  right  to  railroad 
rtght  of  way  by  prescription,  ffl  C. 
C.  A.  I. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  or  supplies.  25  C. 
C.  A.  274. 

Liabil!rif»s  of  railroads  for  injuries  by 
fir«  as  affoctcd  by  mauupt-mt'tit  of 
locomotives.  15  C.  C.  A.  598. 

Rights  and  liabilities  of  stockholders 
of  ratlroadi!}  on  consolidation,  iil  C. 
C.  A.  mL 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts,  m  C.  C.  A.  25iL 

Actions  bv  and  against  receivers  of  fed- 
eral oourts.   2li  C.  C.  A.  liL 

Nature  of  certificates.  2fi  C.  0.  A. 
354L 

Action!*  by  and  against  receivers  and 
"agents**  of  national  banks.  53  C. 
C.  A.  1128. 
Preservation  and  prevontlon  of  re- 
moval of  property  beyond  jurisdiction 
pending  litigation  as  ground  for  ap- 


pointment of  receiver.  51  CCA. 


RECORDS. 
Access  to  public  records.  40  CCA.  210. 

REFERENCE. 
><>llouiug  state  practice.  21  C.  C.  A. 

REMOVAL  OF  CAUSES. 
A»  restricted  by  state  laws.   1  C.  C.  A. 
515. 

For  prejudice  or  local  influence,  C. 
C  A.  l^ii 

Separable  controversy.    IS  C.  O.  A. 

mi  25  C  C.  A.  155. 

Actionti  against  federal  receivers.  20 
C.  C.  A.  41L 

DixtinctionH  between  legal  and  equi- 
table remedies  in  actions  remove<l  to 
federal  courts.    !i3  C  C  A.  2SiL 

Waiver  of  right,   fiii  C.  C.  A.  Iil2. 


REMOVAL  OP  CAUSES-Cont'd. 

Proceedings  under  power  of  eminent 
domain  as  civil  smts  under  laws  re- 
lating to  rt'iuova!  of  causes  to  federal 
courts.         C.  C.  A.  IKL 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
15  C.  C  A.  4. 

Fraudulent  joinder  of  narties  to  pre- 
vent removal.  IS  C.  C.  A.  3fi2. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.  88 
O.  O.  A.  13fi. 

REVIEW. 
Nece^isity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.   4  C. 
a  A.  12. 
In  bankruptcy  cases.  42  C.  C.  A.  & 

REWARDS. 
Performance  of  conditions  In  and  ac- 
ceptance of  offer  of  reward.    18  C 
C.  A. 

RISKS. 

Assumption  of  risk  incident  to  employ- 
uieut.   28  C  C.  A.  314. 

SALE. 

Of  patent.  25  C.  C.  A.  2SSL 
Divisibility  of  contracts.  2Q  C.  G.  A. 

470. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  nud 
appliances  for  injuries  to  |)erMonM 
other  than  immediate  vendees.  52  C 
C  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.   58  C.  C  A. 

•dm. 

Traiisfor  of  title  as  dependent  on  ap- 
propriation by  seller.  82  C.  C  A. 
470. 


SALVAGE. 
Awards  in  federal  conrts. 
28a 


30  C.  C.  A. 


SEAMEN. 
Negligence  of  both  master  and  servant 

— Division  of  damages  in  admiralty. 

2Q  C  C.  A.  !im 
Rights  and  liabilities  of  seamen  as  to 

medical   treatment.     S3  C.   C.  A. 

m 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.   18  C 
0.  A.  861  35  C.  C.  A.  155. 

SEPARATION  AGREEMENTS.  Sfi  C. 

C.  A.  tiL>8. 

SET-OFF  AND  COT^NTFRCLAIM. 
Restraining  enforcement  of  Judgment 
pending  establishment  or  enforcement 
.  of  set-off  or  counterclaim.   58  C  C. 
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SHAREHOLDERS. 
In  national  banks.    Lli  O.  C.  A.  130 ; 
44i  C.  C.  A.  ai3. 

SHIPPING. 

guick  digpatch.  li  C.  C.  A.  657;  21 
C.  C.  A.  3i2. 

Impli(>(l  wnrrnnty  of  aeawortbiness.  lA 
O.  O.  A.  3Sa:  fiQ  C.  C.  A.  llfi. 

Damages  to  Mhips  and  cargoes  by  ver- 
min,   la  C.  C.  A.  231i  19  C.  C.  A. 

Admiralty  jurisdiction  over  contracts. 

la  C.  C.  A.  347i  21  C.  C.  A.  530. 
LoK8  by  perilH  of  tbe  M>a.    Di  C.  U.  A. 

:  M  C.  C.  A.  118. 
General  average.    2U  C.  C.  A.  35Z ;  81 

(J        A  Sin 
Demurrage!   L4  C.  C.  A.  657  ;  21  C. 

c.  A.  aai :  M  C.  C.  A.  4. 
Carriers  by  water.  2Q  C.  C.  A.  535. 
Limitation  of  owner's  liability.    45  0. 

C.  A.  :^S7. 
Statutory  exemptions  of  shipownees 

from  liability.    IS  C.  C  A.  11 :  83 

C.  C.  A.  2iM. 
Demise  of  v«f«e1.    55  C.  C.  A.  225. 
CancellHtion,  surrender,  or  reRciasion  of 

charter  of  vessel.   01  C.  C.  A.  5i^ 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  injury  to  goods 

shipped  by  vessel,  and  diligence  or 

negligence  of  carrier.   iiS  C.  C.  A. 

2DiL 

Accommodations  to  passengers  on  ves- 
sels.  Ca  C.  C.  A.  630. 

Capacity  or  authority  of  master  of  ves- 
sel to  hvpothecate  or  make  bottomry 
bond.  15  C.  C.  A.  123. 

Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.   IS  C.  C.  A.  3. 

Deductions  and  oflFw^ts  from  charter 
hire  of  vessel.    M  C.  C.  A.  254. 


SIGNALS. 
At  railroad  crossings.   25^  C.  C.  A.  00. 

SLEEPING-CAR  COMPANIES. 
Their  duties   and   liabilities  towards 
their  passengers,    lit.  C.  C.  A.  335 : 
31  C.  C.  A.  38tL 


SPECIFIC  PERFORMANCE. 

Persons  entitled  to  enforce  specific 
performance.    41  C.  C.  A.  423. 

Of  contracts  re<iuiring  performance  of 
continuous  acts.    4U  C.  C.  A.  IQiL 

Of  contracts  of  which  time  is  tbe  es- 
sence.       ('.  C.  A.  r»«;2. 

Necessity  of  tender  of  performance.  05 
C.  C.  A.  aL 

Conditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.    12  C.  C.  A. 

m 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  i>ending  suit.  80  C.  C. 
A.  354. 


REPORTS. 

SPFXMFIC  Pt: R FORMA NCE— Cont'd. 
PosRi^ssion   and    improvements  under 
parol  contract  for  sale  or  gift  of  land 
as  ground  for  specific  performance. 

81  C.  C.  A.  2m 

Right  to  specific  performance  as  af- 
fected by  adequacy  of  remedy  at  law, 

82  C.  C.  A.  308. 

STATE  COURTS.    See  "Removal  of 
Causes." 

Proceedings  enjoined  by  federal  courts. 

la  C.  C.  A.  20;  21 C.  C.  A.  515 ;  63: 

C.  C.  A.  43Ix 
Jurisiliction  of  state  courts  to  enforce 

maritime  lien*  auder  state  laws.  21 

C.  C.  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  C-  C. 

A.  478l  42  C.  C.  A.  4118. 
Conflict  of  jurisdiction  with  federal 

courts.   22  C.  C.  A.  356. 
Restraining    proceedings    in  federal 

courts.    45^  C.  C.  A.  tML 
Pendency  of  action  in  state  or  federal 

court  as  ground  for  abatement  of  ac- 
tion in  the  other.  II  C.  C.  A.  '205: 

13  C.  C.  A.  52L 

STATES. 
Federal  jurisdiction   in  suit  against 

state.    13  C.  C.  A.  105. 
Estoppel  against.    10  C.  C.  A.  353, 

STATUTES. 
Construction  of  statutes — State  laws 

as  rules  of  decision  in  federal  courts. 

11  C.  C.  A.  12, 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.    30  C.  O. 

A.  0. 

Statutory  exemptions  of  building  and 
loan  associatioiM  from  operation  of 
usurv  laws.    36  C.  C.  A.  343. 

Repeal  of  statutes  by  implication.  38 
C.  C.  A.  130. 

Power  of  legislature  to  pass  curatlT* 
Btntutes.     iiii  C.  O.  A.  180. 

Amendment  of  amende<l.  reijealed,  or 
invalid  sUtutes.    44  C.  C.  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.   52  O.  C.  A.  5- 

Construction  of  statutes  as  afife<'ted  bv 
mistakes  in  writing,  grammar,  spell- 
ing, and  punctuation.  05  C.  C.  A. 
231. 

History  and  passage  of  statutes  and 

contemporary  circumstances  as  aids 
to  construction.    05  C.  C.  A.  5.S5. 
Pleading  private  statutes.   01  C.  G.  A. 
241. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  Hi  C. 
C.  A.  38L 

Validity  of  laws  alleged  to  impair  char- 
ter or  fram-hise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    72  C.  C.  A.  281. 

STOCK  HOLDERS. 
Liability  to  creditors  of  corporation. 
23  C.  C.  A.  315;  33  C.  C.  A.  23^ 
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STOCKHOLDERS— Cont'd. 

Enforcement  of  statutory  liability  of 
sto<>kbolder8  in  national  banks.  52 
C.  C.  A.  6, 

Effect  of  jud^ent  against  corpora 
tion  in  action  to  enforce  stockhold- 
er's liability.  52  C.  O.  A.  305. 

Liability   of  transferrors  and  trans 
ferees  of  corporate  stock  for  aasesa- 
ments.  61  C.  C.  A.  222 

STREET  RAILROADS. 

^^ired  of  motormen.    40  0.  0. 

Relative  rights  of  street  railroads,  and 
▼ehicles  and  pKMle^trians  in  use  and 
occupation  of  streets.  73  C.  C.  A.  12 

SUBROGATION. 

ToriRhts  of  mortjrnpep.  42C.C.A.3M 


Of  insurer  under  assignment  of  rights 
of  insured.  65  C.  C.  A.  015. 

SUICIDE. 
As  a  defense  to  a  snit  for  life  insur- 
ance.   10  C.  C.  A.  023;  m  C.  0.  A. 

SUNDAl. 
At  dies  non  Jnridicus.  12  C.  C.  A.  462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeaU. 

1  C.  C.  A.  5. 
Jurisdiction.    1  C.  C.  A.  9»  IL 
Review    of    jurisdiction    of  circuit 
courta.    48  C.  a  A.  351_. 

TARIFF  LAWS. 

interpretation  of  commercial  and  trade 
terms.    Ih  C.  U.  A.  545. 

TAXATION. 
Of  railroad  land  grants.    4  C.  O.  A. 
1W>. 

Of  equitable  title  to  public  lands,  i  O. 

C.  A.  iWi. 
Lands  of  the  United  States  not  subject 

to  sute  taxation.  4  C.  C.  A.  liML 
Due  procesa  of  law.  M  C.  C.  A.  aU8. 
Notice  of  equalization.    8  C.  C.  A. 

HAL 

Forfeiture  for  nonpayment.  &  O.  G.  A. 

ML 

ReKulation  and  taxation  of  interstate 
comunTce  by  Btate.  ii  C.  C.  A.  4U2: 
24  C.  C.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.   23  C.  C.  A.  515. 

Of  foreign  coriwrations.   24  C.  C.  A.  13, 

Tax  deed  aa  color  of  title.  24  C.  C.  A. 
44)2. 

Of  intanpible  property  of  nonresidents. 
31  C.  C.  A.  4<M. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C.  A.  550. 

Of  bnnk  deiMjwits.    00  C.  C.  A.  41.3. 

Impairing  obligation  of  contracts  for 
exemption  from  taxation.  10  C.  C. 
A  2^ 


TAXATION— Cont'd. 
Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.  12 
C.  C.  A.  283. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
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AEGUliU^  AND  DETERMINED 

IN  THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(151  Fed.  617.) 

McLURB  T.  LUKE. 
(Circuit  .Gtoart  of  Appeals,  Ninth  CitcQlt*  June  8^  1907.) 

No.  1,415. 

L  Bkoksss— Actions  fob  Compkmsation— Evidskck  or  PjEsroBUAncs  of  Con- 

Defendant  eiiteri'd  into  a  wrltttni  eoiitract  wltli  plaintiff's  Intestate  by 
which  he  a^eed.  In  cage  he  should  purchase  certain  raining  pror>erty  at  a 
■tated  price  with  the  assistance  of  plaintiff's  Intestate,  to  pay  the  latter 
a  commission.  Three  days  after  the  death  of  the  decedent  a  contract  was 
execut<Hl  hy  wliieli  (Icfenrtant  piirehnsed  the  property  wltli  other  property 
for  slightly  more  than  tlie  price  named.  A  witness  also  testified  that  on 
tbedayb^re  the  decedent's  death  defendant  told  him  of  tlie  contemplated 
pnrr'has^e.  and  asked  him  to  ascertain  if  the  decedent  would  not  accept  a 
sum  in  cash  in  lieu  of  an  interest  In  the  property  which  he  was  to  receive 
under  the  commission  contract.  Hcld^  that  the  contract  of  sale  and  such 
testimony  wore  suftioient.  prima  facie,  to  establish  that  the  decedent  had 
performed  the  service  that  entitled  him  to  the  commission. 

lEd.  Note^^For  caaes  In  point,  see  Cent.  Dig.  vol.  8»  Brokers,  f§  116, 117.1 

1  Same— RioHT  to  Compkhsation— Acting  poa  Botr  Pabtxis. 

When^  a  broiler,  altlionfili  acting  as  a^ent  for  both  the  seller  and  pur- 
chaser of  property,  is  given  no  discretionary  power  to  negotiate  the  sale, 
but  bte  employment  fai  merely  to  bring  the  principals  together  and  to  keep 
them  informed  as  to  the  (T  rulition  of  tlie  prof)erty,  the  dual  einplojTnent 
is  not  inconsistent  nor  contrary  to  public  policy,  and  he  may  receive  pay- 
moit  from  both  prlndpalai' 

Rosa,  Clrcoit  Judge,  dlaaenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

John  B.  Clayberg,  Thos.  C.  Bach,  and  ira  T.  Wight,  for  plaintilY 
in  error. 

£.  C.  Day»  M.  S.  Wilson,  and  Charles  H.  Lovell,  for  defendant  in  . 
error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

DK  HAVEN.  District  Jinlirc.  This  is  an  action  at  law  brought 
by  the  plaiiUiU,  ab  aduuiubUaLor  of  the  estate  of  Cliarlcs  S.  Gibson, 
deceased,  against  L.  S.  McLure  and  Charles  D.  McLure,  defendants. 
The  complaint,  in  addition  to  other  facts  necessary  to  state  a  cause 
of  sctkm,  sets  forth  that  defendants  apjrecd  to  pay  to  said  Gibson,  in 
the  event  of  the  purchase  by  them,  for  the  sum  of  $50,000,  of  the 

t  Bee  note  at  end  of  caa& 
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Broadwater  group  of  mine^  in  the  county  of  Cascade,  state  of  Montana, 
a  commission  of  $3,000,  and         interest  in  the  property  purchased, 

in  return  for  bis  assistance  in  makinp;  such  purchase,  payment  to  he 
made  at  the  tunc  of  the  Hflivcry  of  the  docd  of  the  properly;  that 
the  property  was  purchased  by  the  defendants  for  the  price  named, 
and  the  contract  was  fully  performed  upon  the  part  of  Gibson;  that 
of  the  property  purchased  is  of  the  value  of  $2,000,  and  judg- 
ment is  demanded  for  the  sum  of  $5,000.  The  evidence  disclosed  that 
the  defendant  Charles  D.  McLure  was  not  a  party  to  the  contract  re- 
ferred to  in  the  complaint,  and  the  action  was  dismissed  as  to  him. 
At  the  close  of  plaintiff's  testimony,  the  remainintj  defendant,  L.  S. 
McLure,  requested  the  court  to  instruct  the  jury  to  rcLuin  a  verdict 
for  him.  This  request  was  refused,  and,  the  defendant  declining  to 
introduce  any  evidence,  the  court  instructed  the  jury  to  find  for  the 
plaintiff  for  the  full  amount  sued  for.  The  case  is  brought  here  by 
the  defendant  L.  S.  McT.ure  on  writ  of  error.  There  are  various  er- 
rors assis^ned,  only  one  of  which  requires  discussion,  and  that  is  the 
one  whicli  relates  to  the  action  of  the  court  in  instructing  the  jury 
to  return  a  verdict  in  favor  of  the  plaintiff. 

1.  In  the  consideration  of  the  question  presented  for  decision,  it  is 
necessary  briefly  to  refer  to  the  evidence,  and  to  the  issues  made  by  the 
pleadin£:^s.  The  evidence  shows  that  the  defendant  entered  into  the 
followiujq;  contract  with  the  deceased  Gibson,  in  behalf  of  whose  es- 
tate this  action  was  brought: 

••Nelhurt,  Dec.  1,  18yi>. 

"Should  I  purchase  the  Broadwater  group  of  miucs  and  other  property 
for  tlie  Slim  of  fifty  tliousaud  dollars  (and  Charles  S.  Gibson  assisting:  nio  in 
the  making  of  Raid  purchase)  tlieu  iii  that  evctit  I  agree  to  pay  to  the  said 
Charles  S.  Gibson  In  return  for  above  assistance  a  eommlsston  of  three 
tbousnnd  dollars  at  the  time  of  d  •liv»>ry  of  deed  of  above  property  to  me. 

"I  also  agree  to  give  him  two  oue-huudredtbs  («/ioo)  interest  in  the  prop- 
erty In  lien  thereof  in  the  event  of  the  incorpomtlon  of  a  company  by  roe 
on  the  Biild  property,  to  pive  hlin  */io  •  ^'i'  ono  hundredths — of  the  capital 
stock  of  said  company  at  the  time  of  its  incorporation  in  lien  of  the  said 
two  one-hundredfhs  Interest  In  the  property*  Said  stock  to  he  non-assesaable 

stork. 

"The  above  agreement  to  be  void  if  I  do  not  purchase  the  property  at 
the  price  above  stated.  Lt.  8.  McLore.** 

Tliis  at^retMiient  was  set  out  in  hire  verba  in  the  defendant's  answer, 
as  the  conliucL  between  iiiniself  and  Gibson,  and  it  was  not  alleged  that 
il:  was  intended  by  the  parties  thereto  to  include  in  such  contract  oth- 
cr  property  than  the  Broadwater  group  of  mines ;  nor  was  it  suggested 
at  the  trial  that  there  was  in  the  minds  of  the  parties  to  the  agree- 
ment any  other  property  than  tliat  therein  specihcally  mentioned,  to 
wit.  the  Broadwater  group  of  mines.  This  being"  so,  the  words  "and 
other  property,"  in  the  clause  of  the  agreement  describing  the  prop- 
erty to  be  purchased  as  "the  Broadwater  group  of  mines  and  other 
property,"  are  to  be  regarded  as  surplusage,  and  the  agreement  con- 
strued as  only  applying  to  the  Broadwater  group  of  mines.  Was 
the  evidence  sufficient  to  show  that  the  contract  as  uius  construed  was 
performed  by  Gibson? 

We  agree  with  the  contention  of  the  defendant  that  under  the  plead- 
ings it  was  incumbefit  upon  the  plaintiff  to  prove,  first,  that  the  prop- 
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erty  mentioned  in  this  contract  was  purchased  by  the  defendant  for 
the  price  named  therem-^O^OOO ;  and,  second,  that  Gibson  assisted 
him  in  making  the  purchase.  For  the  purpose  of  showing  these  facts, 
the  plaintiff  introduced  in  evidence  a  written  contract  entered  into  be- 
t^veen  the  owner  of  the  Broadwater  group  of  mines  and  the  defend- 
ant L.  S.  McLure  and  Charles  D.  McLure.  on  April  17,  1900,  by  the 
terms  of  which  the  vendor  was  to  sell  and  the  defendants  purchase 
the  Broadwater  ^roup  of  mines ;  also  all  ores  on  the  dumps,  all  tools, 
machinery,  and  implements  of  every  kind  and  nature,  used  in  and 
about  said  mines,  for  the  sum  of  $50,600.  The  contract  further  pro- 
vided that,  "in  addition  to  the  Broadwater  group  above  mentioned, 
and  as  part  of  the  property  hereby  ncr^cpd  to  be  conveyed,"  the  vendor 
"au'rccs  to  sell  and  convey  by  quitclaim  deed  all  his  ri^ht,  title  and 
interest  in  and  to  the  tunnel  site  on  the  Enterprise  Xo.  ?.  claim, 
*  *  *  and  also  all  and  singular  tlie  certain  quartz  lode  claim, 
known  and  described  as  the  Key."  The  evidence  shows  that  Gibson 
died  on  the  14th  of  April,  1900,  three  days  before  the  execution  of  the 
agreement  just  referred  to,  and  one  witness  testified  that  on  the  day 
fuf'^rc  his  death  the  defendant  informed  him  of  the  contemplated 
purchase  of  the  Broadwater  group  of  mines,  and  of  the  contract  which 
he  had  made  with  Gibson,  and  requested  him  to  sec  the  latter  and  as- 
ccriuiji  if  he  would  accept  $3,000  cash  in  lieu  of  stock  in  the  com- 
pany that  was  to  be  formed.  The  proposition  was  not  made  to  Gibson, 
as  he  died  before  the  witness  had  an  opportunity  to  see  him.  This 
is  all  of  the  evidence  tending  to  show  performance  of  the  contract 
sued  on,  on  the  part  of  Gibson,  and  was,  we  think,  sufficient  for  that 
purpose  in  the  absence  of  evidence  to  the  contrary,  and  there  is  no 
«i;ch  evidence.  The  proj)osition  which  tlic  defendant  autliorized  tlie 
witness  referred  to,  to  make  to  Gilisun,  was  in  substance  one  for  a 
modification  of  the  contract  under  which  he  was  employed,  and 
the  offer  so  made  shows  diat  the  defendant  then  recognized  the  right 
of  Gibson  to  the  commission  stipulated  for  in  his  contract,  and  was  in 
effect  an  implied  admission  by  him  that  he  had  performed  the 
service  entitlinc:  him  to  the  compensation  provided  for  in  that  con- 
tract, and  was  therefore  some  evidence  of  that  fact  against  the  defend- 
ant making  the  admission.  The  agreement  of  April  17,  lUOO,  by 
iriiidt  the  Broadwater  group  of  mines  and  the  other  property  therein 
described  was  purchased  for  $50,600,  is  not  o£  itself  sufficient  to  prove 
that  the  price  paid  for  the  Broadwater  group  of  mines  exceeded  $50.- 
Ono  as  other  property  was  itirltided  in  that  a,q-reement.  In  the  .ih- 
stnce  of  evidence  to  the  effect  that  the  other  property  tliercin  described 
was  [)nrchased  for  less  than  $GOn.  this  aq:rccnient  did  not  lend  in  any 
degree  to  weaken  the  force  of  the  defendant's  implied  admission  that 
the  contract  by  which  Gibson  was  employed  had  been  fully  performed 
by  him. 

It  is  ai^ed,  however,  by  counsel  for  the  defendant,  that  the  propo- 
sition to  pay  money  in  lieu  of  certificates  of  stock  may  have  l)een  in- 
tended to  settle  or  compromise  a  disputed  claim  ;  hut  there  is  nothinc: 
in  the  evidence  upon  which  to  base  such  a  supposition,  as  it  contains 
no  intimation  liiat  there  was  any  dispute  between  defendant  and  Gib- 
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son  as  to  the  right  of  the  latter  to  receive  the  compensation  provided 

for  in  the  contract  sued  on. 

2.  It  is  further  contended  by  defendant,  and  this  seems  to  be  his 
main  contention,  that  the  cnnrt  erred  in  directing^  a  verdict  for  the 
plaintiff,  because  it  appears  ironi  the  pleadings  that  the  deceased  Gib- 
son was  acting  for  both  the  vendor  and  vendee  in  the  maiLci  of  the 
sale  of  the  Broadwater  group  of  mines,  and  tiiere  was  no  evidence 
showing  that  the  parties  to  that  transaction  knew  that  he  was  acting 
in  such  dual  capacity.  The  principle  for  which  the  defendant  con- 
tends is  that  it  is  prima  facie  contrary  to  public  policy  for  a  broker  to 
act  as  agent  for  both  vendor  and  vendee  in  a  sale  of  property,  and 
that,  when  such  double  employment  is  shown,  the  agent  is  not  en- 
titled to  recover  compensation  from  either  of  his  principals,  without 
proof  that  both  of  them  knew  of  the  dual  capacity  in  which  he  acted* 
and  consented  thereto.  This  may  be  regarded  as  the  statement  of  an 
elementary  rule  of  law.  and  is  supported  by  numerous  authorities, 
among  which  the  following  mav  be  cited:  Meyer  v.  Hanchctt,  43 
Wis.  246;  Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  511;  Leath- 
ers v.  Canfield,  45  L.  R.  A.  33,  117  Mich.  277,  75  N.  W.  613 ;  Hobart 
v.  Sherburne,  66  Minn.  171,  68  N.  W.  841 ;  Young  v.  Trainor.  42 
N.  E.  139,  158  111.  428 ;  Hannan  v.  Prentis,  124  Mich.  417,  83  N.  W. 
102;  19  Cyc.  p.  279.  It  will  be  found  upon  examination  that  thi« 
principle  of  law  is  only  applied  in  cases  where  the  aj^ent  is  clothed 
witli  some  liisci  ction  in  the  matter  of  advising  or  negotiating  the  sale  or 
purchase  of  property,  w  here  the  duty  which  he  owes  to  one  principal  is 
inconsistent  with  that  which  he  ow^  to  the  other.  The  rule  is  based 
upon  the  doctrine  that  "the  duty  of  an  agent  for  a  vendor  is  to  sell 
the  property  at  the  highest  price;  and  of  the  agent  of  the  purchaser, 
to  buy  it  for  the  lowest."  Farnsworth  v.  Hemmer.  1  Allen  (Mass/) 
494,  79  Am.  Dec.  7^fi.  When  the  fact  of  such  inconsistent  relation 
is  either  admitted  or  i)roved,  the  burden  is  then  upon  the  agent  to 
show  that  both  princifKiIs  had  knowledge  and  consented  to  his  acting 
in  such  dual  capacity,  and  without  such  proof  he  is  not  entitled  to  re- 
cover compensation  from  either;  but  where  the  agency  is  not  of  this 
nature,  where  the  agent  h  frrven  no  discretionary  power  to  negotiate 
the  sale,  and  his  employment  is  merely  to  bring  the  principals  together 
that  they  may  make  their  own  contract  upon  such  terms  as  they  may 
agree,  the  reason  for  the  rule  above  stated  ceases,  and  the  agent  is 
entitled  to  recover  from  both  principals,  if  both  have  agreed  to  pay 
him  for  such  services  Rupp  v.  Sampson.  16  Gray  (Mass.)  401.  :? 
Am.  Dec.  416;  Knauss  v.  Brewing  Co.,  142  N.  Y.  70,  36  N.  E.  sn?  : 
Empire  State  Ins.  Co.  v.  American  Cent.  Ins.  Co.,  34  N.  E.  201,  138 
N.  Y.  446. 

The  question  then  is,  to  which  of  these  classes  does  the  present  case 
belong?  There  is  notfiing  in  the  evidence  to  throw  any  light  upon 
this  question,  as  it  does  not  disclose  the  scope  of  Gibson's  agency,  what 

assistance  he  was  to  render  the  defendant  in  making  the  purrhase  of  the 
Broadwater  group  of  mines,  or  what  service  he  was  to  perturm  for  the 
owner  of  the  property  sold.  It  is.  however,  admitted  by  the  pleadings, 
that  Gibson  was  to  receive  compensation  from  both  parties  to  that  trans- 
action, and  defendant  claims  that,  such  fact  being  admitted,  the  burden 
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of  proof  was  tipon  the  plaintiff  to  prove  that  both  parties  knew  of  and 

consented  to  such  double  employment.  It  is  alleged  in  the  answer,  as 
one  defense  to  the  action,  that  Gibson  was  to  receive  compensation 
from  the  owner  of  the  Broadwater  group  of  mines,  as  well  as  from 
the  defendant,  for  his  services  as  broker  in  the  matter  of  effecting  a 
sale  thereof,  and  that  ndther  of  his  principals  knew  that  Gibson  was 
acting  in  such  dual  capacity.  The  plaintiff  in  his  replication  admits 
that  Gibson  was  to  receive  compensation  from  both  the  defendant  and 
the  owner  of  the  Broad\\  ater  g^roup  of  mine?,  in  the  event  that  the  de- 
fendant should  become  the  purchaser  thereof,  but  in  this  connection 
alleges : 

**That  in  the  effecting  of  the  said  sale  the  said  Charles  S.  Gilison  niorely 
acted  as  agent  in  brin^in^  tlio  said  parties  together  and  in  kcH>]iing  them 
Informed  ns  fn  ti  o  r(>n<lition  of  the  property,  and  that  he  had  nothiug  what- 
ever to  do  with  liie  tixiii]:  oi  the  price  for  which  the  property  was  to  be  sold, 
or  In  detenninlns  as  to  whether  or  not  ettber  of  the  parties  would  acc^t 
die  proposition  so  made  by  tbe  other." 

It  will  be  seen  from  this  that  the  replication  in  effect  denies  that 
Gibson's  agency  was  one  which  gave  him  any  discretion  in  the  mat- 
ter of  neg-otiating  a  sale  of  tlie  tlroadwater  group  of  minc?^.  or  im- 
posed upon  him  any  other  duty  in  relation  to  such  sale  than  that  of  a 
middleman,  and  keeping  the  parties  "informed  as  to  the  condition 
of  the  property."  The  admission  of  the  double  agency  being  thus 
qualified^  we  think  the  burden  was  upon  the  defendant,  under  Sie  au- 
diorities,  to  offer  some  proof  to  sustain  the  broad  allegation  of  hb 
answer  in  relation  to  the  scope  of  Gibson's  agency.  In  the  absence 
of  evidence  tending  to  show  that  Gibson's  agency  wa«;  one  which  vest- 
ed him  with  some  discretion  in  the  matter  of  nc.e^otiatini;  the  sale  of 
the  Broadwater  group  of  mines  plaintitl's  rephcation  is  to  be  taken 
as  true,  and  the  case  is  thus  brought  within  the  rule  of  Knauss  v. 
Brewing  Co.,  142  N.  Y.  70,  36  N.  E.  B67,  in  which  case  it  was  said : 

"It  is  undeniable  that  where  the  brolcer  or  accnt  Is  investt  d  witli  the  least 
diBcrf^tloti,  or  where  the  party  had  the  right  to  rely  on  tlio  l)ioUor  for  tfie 
beneflt  of  his  skill  or  judgment  in  any  such  ease,  an  eiui»loyau'nt  of  Uie 
broker  by  the  other  side  In  a  similar  rapac  ity,  or  In  one  where,  by  possibil- 
ity, his  duty  and  his  interests  might  clash,  ^vouhl  avoid  -il!  ids  ri^'ht  to  eom- 
I*»i5atiOD.  The  whole  matter  depends  upon  thv  *  haractcr  of  his  eiuploy- 
mcn^  If  A.  is  employed  by  B.  to  And  him  a  pnrcliaser  for  his  house  upon 
tf  'T-^  riTKl  condition'^  to  be  determined  by  B.  when  he  meets  the  purchaser, 
I  can  see  nothing  improper  or  inconsistent  with  any  duty  he  owes  B.  fbr  A. 
to  accept  an  employment  from  G.  to  find  one  who  will  sell  his  house  to  €. 
TT>nn  terms  which  thoy  may  agree  upon  when  they  meet :  and  there  is  no  vlnln- 
tion  of  duty.  In  sueh  case,  In  agreeing  for  commissions  irom  each  party  tipou 
a  bargain  teing  strock,  or  in  failing  to  notlf!y  each  party  of  his  employment 
by  the  other." 

The  fact  admitted  by  the  replication,  that,  in  addition  to  his  em- 
ployment as  a  middleman,  Gibson  was  also  employed  by  the  parties 
to  give  information  as  to  the  condition  of  the  property,  does  not  afTe:t 
the  question  before  us,  as  it  cannot  be  said  as  matter  of  law  that  n  Ii 
an  employment  imposed  upon  Gibson  any  inconsistent  duty  in  the  mat- 
ter of  the  conflicting  interests  of  the  vendor  and  vendee.  There  cer- 
tainly is  no  presumption  that  Gibson  was  employed  by  either  of  his 
principals  to  deceive  the  other,  to  suppress  facts  within  his  knowl- 
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edge,  or  to  give  false  information  to  the  other  a?  to  the  condition  of 
the  mines.  Tlie  replication  avers  that  he  was  to  keep  them  infomicd 
as  to  the  condition  o£  the  property,  and  tliis  must  be  construed  an 
allegation  that  his  contract  with  both  was  to  furnish  true  informa- 
tion as  to  its  condition,  and  the  double  employment  for  such  purpose, 
was  not  contrary  to  public  policy,  as  the  duty  which  he  owed  to  one 
under  such  contract,  was  not  inconsistent  with  his  duty  to  the  other. 
The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  I  am  unable  to  agree  to  the 
judgment  in  this  case.  As  stated  in  the  opinion,  there  is  nothing  in 
the  evidence  to  disclose  the  scope  of  Gibson's  agency.  In  the  answer 

to  the  complaint  the  defendant  set  up: 

"That  Gibson  was  to  receive  compoii'^atlon  from  tbo  ownor  of  the  Broad- 
%vjiter  group  of  mines,  ns  well  as  from  tin*  defeudaut.  for  Uls  services  aa 
1irok*T  !n  the  matter  of  effecting  a  sale  thereof,  and  tbat  neitlier  of  hlB 
principals  knew  that  Gibson  was  actJng  in  such  dual  capacity.*' 

The  answer  does  not  allege  that  Gibson's  agency  was  one  which 
gave  him  any  discretion  in  the  matter  of  negotiating  a  sale  of  the  mines, 
or  anything  about  the  scope  of  that  acrency.  The  answer,  therefore, 
contained  nothing  calling  lor  or  admitting  of  any  denial  in  the  replica- 
tion of  the  scope  of  the  agency;  so  that  the  statement  in  the  replica- 
tion, "that  in  the  effecting  of  the  said  sale  the  said  Charles  S,  Gibson 
merely  acted  as  agent  in  bringing  the  said  parties  together,  and  in 
keeping  them  informed  as  to  the  condition  of  the  property,  and  that 
he  liad  nothing  whatever  to  do  with  the  fixing  of  the  price  for  which 
tlie  properly  was  to  he  sold,  or  in  determining  as  to  whether  or  not 
either  of  the  parlies  would  accept  the  proposition  so  made  by  the 
other,"  cannot  be  properly  regarded  as  a  denial  of  anything  contained 
in  the  answer,  but  only  as  an  affirmative  allegation  on  the  part  of  the 
plaintiff,  and  one  to  be  proved  by  the  plaintiff.  In  the  opinion  of  the 
court  it  is  said: 

'  Till'  admission  of  tlio  donblc  agency  being  thus  qualified,  we  think  the 
burden  was  upon  the  <iefen<ljiut,  imder  the  authorities,  to  ofler  some  iiroof 
to  sustain  the  broad  allegation  of  his  answer  In  relation  to  tlio  scope  of 
Gibson's  agency." 

But  the  answer  does  not  contain  any  allegation  at  all  in  relation  to 
the  scope  of  Gibson's  agency.   The  effect  of  the  decision,  fherefore, 

it  seem<;  to  me,  is  that  an  agent  may  act  for  a  vendor  in  the  sale  of 
his  property,  his  duty  to  the  vendor  being  to  sell  it  at  the  highest  price, 
and  at  the  same  time,  without  knovvletlge  of  either  of  the  principals, 
act  as  agent  for  the  purchaser,  his  duty  to  him  being  to  buy  at  the 
lowest  price.  Yet  the  law  is,  as  I  understand  it,  and  as  is  stated  in 
the  opinion,  that  this  cannot  be  permitted. 
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NOTE. 

Bislits  of  Broken  to  Compensation  from  Both  Parties. 

I.  In  GtNKKAL. 

[a]  Where  a  broker,  employed  to  sell  land  on  a  commission,  receives  a  com- 
mi^ioQ  from  the  buyer  without  tbe  knowledge  of  tbe  eeller,  he  cannot  recover 

ms  oommlssilon  ff^m  tlie  seller. 
—{Oil  lUOJi  linurr  8  Law  &  Collection  Co.  v.  Bradbury,  3  Cal.  App.  256,  84 
Pae.  KXtT: 

(X.  Y.  1905)  Kaake  v.  GriBwold,  104  App.  Div.  137,  m  N.  Y.  Supp.  459. 

lb]  Where  a  real  estate  bi-oker,  without  consent  of  the  parties,  represented 
both  tbe  vendor  and  the  vendee,  he  cannot  recover  commissions  for  the  nle. 
— OIo.  1900)  Rosenthal  v.  Drake,  82  Mo.  App.  358 : 
(N.  Y.  18r,r^)  Pugsley  v.  Murray,  4  R  D.  Smith,  245. 

{cj  (Ala.  1904)  Plaintiff  was  employed  by  defendant  to  tind  a  purchaser  for 
lands,  and  waa  also  under  an  agreement  with  certain  prospective  pnrcbaaers 

by  which  he  was  to  }»artlclpate  with  them  in  the  advantages  of  the  [)un  liase. 
if  made.  Ue  induced  these  purchasers  to  inspect  the  lauds,  and,  on  their  ob- 
jecting to  the  price,  which,  unknown  to  them.  Indnded  plaintiff's  commissions 
from  defendant,  urged  them  to  make  the  purchase,  and  finally  induced  them 
to  agree  to  do  so.  Afterwards,  when  they  discovered  the  dual  character  of 
plaintiff's  agency,  they  refused  to  consummate  the  contract,  and  defendant  re- 
fused to  pay  plaintiff  commissions,  whereupon  he  brou;;bt  suit  therefor.  Held, 
that  a  charge  that,  if  defendant  emploj'ed  plaintiff  to  lind  a  purchaser  at  a 
price  which  would  be  satisfactory  to  defendant  and  tbe  purchaser,  defendant 
could  not  defeat  tbe  action  by  proof  that  plaintiff  was  also  to  be  paid  for  serv- 
ices by  the  purchaser,  was  erroneona. — Green  v.  Southern  States  Lumber  Co., 
141  Ala.  080.  37  South.  G7U. 

[d]  (Ale.  1904>  A  real  estate  broker  who  is  negotiating  a  sale  of  property, 
or  otherwise  acting  In  the  usual  line  of  his  business,  cannot  represent  both  par- 
lies to  tlie  transaction  without  their  mutual  knowknige  and  eon.sent;  and.  if 
he  attempts  to  do  so,  be  forfeits  all  right  to  any  compensation  or  commissions 
from  either^— Oreen  Southern  States  liumber  Co.,  141  Ala.  680,  37  South. 
GTO. 

fel  (Til.)   Where  an  agent  In  maldng  a  sale  of  real  estate  has  acted  as  agent 

for  tlie  vendor  as  well  for  the  vfMu1o<\  ho  fmiTuit  vprnycr  commission.*;  from 
tbe  vendee  unless  he  brings  tlie  case  within  one  ol  the  established  exceptions 
to  the  general  mle  that  an  agent  cannot  recover  commissions  from  both  par- 
M  ^  To  a  transartion.— (1004)  Kcach  v.  Bnnn.  110  111.  App.  397,  Judgment  af- 
iirujed  Bunn  v.  Keach  (1905)  214  111.  259.  73  N.  E.  419. 

[f]  (111.  1906)  Wbere  plaintiffs,  being  agents  for  certain  persons  to  pur- 
chase land.  l>ecame  the  ai:«  iif>  nf  the  owner  to  sell  it  or  find  a  iiurdiaser  there- 
for,  without  disclosing  their  agency  for  the  other  parties,  and  were  also  guilty 
of  bad  faith  tOTrards  the  owner,  they  are  not  entltied  to  commissions  of  tbe 
owntM-  for  a  -  il<'  t  -  other  persons,  whether  made  by  them  *)r  by  the  owner 
after  th^  had  brought  the  parties  together. — ^Buun  v.  Keach,  214  111.  259,  73  N.  ^ 
E.  41D. 

(.Mass.  ISS.*?)  Where  a  broker  is  employed  to  sell  a  house,  and  effects 
a  transaction  by  which  such  house  is  bought  by  another,  who  sells  his  house 
to  a  third  person,  the  purchase  and  price  paid  by  such  other  being  dependent 
upon  tbe  purchase  and  the  price  paid  l)y  such  third  person,  by  whom  the  pm*- 
elia«e  nion«'y  (the  amount  of  which  Is  tbf  mme  in  each  ease)  Is  i)aid  directly  to 
tbe  broker  s  immediate  employer,  who  pays  tlie  l>roker  a  eonnnission  for  his 
servlcea  In  aeUing  his  home,  tiie  broker  cannot  recover  a  commisi^loa  of  such 
third  person,  even  if  be  was  employed  by  him  to  buy  a  house  fur  him. — Fol- 
lansbee  v.  O'Reilly,  135  Mass.  80. 

[hi  (Micb.  1879)  It  is  well  settled  to  be  contrary  to  public  policy  to  allow  a 
hmker  to  rrff>ver  commissions  from  both  the  parties  to  a  sale  or  exchange, 
neither  of  whom  knew  that  he  was  acting  for  the  other,  although  he  acted  in 
good  faltlL— Scrlbner    Collar,  40  Mtclu  37&.  29  Am.  Rep.  541. 
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[11  (Mich.  IRSn")  P.  and  O.,  real  estate  brokers,  bavinjc  been  commlssionM 
to  sell  land.  aKrecd  to  divide  coniinissi(»ns  witli  plaintitT,  another  broker,  if  he 
should  And  a  purchaser.  liefore  defendant  purchased  the  lands,  he  had  agreetl 
to  pay  plaintiflf  one-half  the  profits  he  Hhould  realize  from  their  SAle^  over  and 
above  the  fixed  price.  Held  that,  though  O.  and  P.,  and  the  owners  of  the 
lauds,  were  ignoraat  of  tbe  contract,  and  plaintiff  thus  recelTed  a  commis- 
sion from  both  seller  and  purchaser,  the  contract  was  not  in  ocHitravention  of 
public  pniif  y.  where  It  appears  that  the  owners  h:\(]  fixiKl  the  prices  they  de- 
manded before  its  execution^  and  had  reposed  no  couhdeuce  in  plaintiff  to  pro- 
eiire  a  higher  price.— Ranney  v.  Donovan,  78  Mich.  3ia  44  N.  W.  278. 

rjl  (Mich.  1802)  Where  a  person  agrees  to  pay  a  real  estate  broker  for  find- 
ing a  purchaser  for  his*  land  at  a  fixed  iir5ee.  and  the  broker  finds  a  purchaser, 
and  a  sale  of  such  laiiil  is  consumniatetl.  he  is  entitled  to  compensation  therefor 
from  the  seller,  though  he  alSO  receives  compensation  from  the  purchaser  for 
ser\  ices  rendered  him.— Montroea  Eddy,  94  Mich.  100,  63  N.  W.  Old,  34  Am. 
8t.  Rep.  323. 

tk]  (Mich.  180S)  An  agent  who  Is  employed  by  a  lumber  company  to  nego- 
tiate with  the  owner  of  pine  Innd  for  its  i>ur(  h;ise  at  a  stated  commission,  and 
who  acts  iQ  the  negotiations  always  in  the  interest  of  the  lumber  company, 
and  against  the  interest  of  the  seller,  cannot  recover  a  commission  for  the  sale 
from  the  seller.— Leathers  v.  Canfleld,  117  Mich.  277. 75 N.  W.  612, 45  L.  R.  A.  33. 

[1]  (Mich.  1901)  Where,  In  an  action  to  recover  commissions  for  a  sale  of 
defendant's  real  estate,  it  was  shown  that  plalntltf  was  not  a  middleman  to 
bring  the  parties  together,  but  that  he  first  took  a  contract  to  himself  from 
defendant,  refusinj?  to  disclose  who  the  purr^hnser  was  until  he  liad  secured  the 
contract;  that  plaintiff  had  received  a  sum  from  the  purchaser  for  his  serv- 
ices in  the  matter:  and  that  neither  the  vendor  nor  vendee  knew  the  other 
was  paying  a  cotnniission — plaintiff  could  not  recover  ftom  defwidant.— Hor- 
witz  V.  Pepper,  128  Mich.  688.  87  N.  W.  1034. 

[m]  (Mich.  1903)  A  real  estate  agent  liavin;;  propertj-  of  others  for  sale,  who 
requests  a  prospective  buyer  to  go  with  him  to  see  the  property,  cannot  ehai^ 
the  latter  for  his  services  and  expenses  in  making  such  trip. — ^llale  v.  Knapp, 
134  Mich.  622,  96  N.  W.  lOGO. 

[nl  (N.  T.  1860)  In  making  a  bargain,  a  broker  can  hardly  act  with  fairness 
if  he  (  \jK  r  to  ho  j)aid  by  both  purchaser  and  seller.  Thcso  two  (  nij  lnvMn  nts 
are  entirely  incompatible,  and,  having  received  commissions  from  one  i>arty, 
he  cannot  obtain  additional  compensation  from  the  other. — ^Watklns  v.  Gousall, 
1  B.  D.  Smith.  65. 

fol  (N.  Y.  18r>3)  A  broker  employed  by  the  owner  of  lands  to  procure  a  sale 
thereof  to  one  who  shall  agree  to  take  from  the  owner  a  loan,  and  Improve  the 
property,  cannot,  after  recovering  compensation  from  the  owner  of  the  prop- 
erty for  effecting  the  sale,  re<'over  comi>ensation  from  the  purchaser  for  pro- 
curing the  loan  to  him. — Vanderpoel  v.  Kearns,  2  E.  D.  Smith,  170. 

(ool  (N.  Y.  1853)  One  cannot  be  employed  as  an  agent  or  broker  for  both 
purchasr^r  mid  seller  and  (^arn  a  coinpensntlon  fnim  r;i(  h,  miloss  by  a  distinct 
arrangement  betwe^  all  who  are  concerned. — JDuulup  v.  iiicharda,  2  R  D. 
Smith,  181. 

[p]  (N.  Y.  1895)  A  real  estate  agent,  employed  to  buy  certain  property  at  a 
certain  price.  doe?«  not  forfeit  the  commission  which  the  jnirchaser  agrtH>d  to 
pay  him  Ixnause  he  secured  another  commission  from  the  vtiuior  after  the 
vendor  bad  accepted  the  terms  offered.— Jones  t.  Henry  (Com.  PI.)  15  Misc. 
Kep.  151,  36  N.  Y.  Supp.  483. 

141  (N.  Y.  1900)  Wliere  a  real  estate  broker  sustains  a  conlidentiai  relation 
to  his  employer.  It  is  error,  on  the  trial  of  his  action  for  commission,  to  ex- 
elude  evidence  of  a  secret  agreement  with  the  ojiiwislte  party  to  a  sale  for  .an 
additional  commissioo,  since  such  an  agreement  would  violate  the  broker's 
good  faith  towards  his  emi)loyer,  and  hence  preclude  his  recovery. — Brierly  v. 
Connelly,  31  Misc.  Rep.  2tkS,  (I  t  N.  Y.  Supp.  9. 

[r]  (N.  Y.)  Where  a  broker,  having  been  engaged  by  a  landlord  to  secure 
a  tenant,  was  promised  by  persons  who  leased  the  premises,  after  the  lease 
was  made,  that  they  would  pay  him  his  commissions  if  the  landlord  did  not, 
such  agreement  did  not  release  defendant  from  his  obligation  to  compensate 
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tho  brokt  r  ncoordlnp  to  the  orlgliml  ajrreement  hotwoen  tliern  — ^^^^y  Ct.  1000> 
Minster  v.  Benollel,  32  Misc.  Hep.  (J-'^U.  G6  N.  Y.  Supp.  403,  judgment  reversed 
Miaster  v.  Beuohol  (Sup.  1001)  33  Misc.  Rep.  ns^j.  07  N.  Y.  Supp.  1044. 

|s|  (N.  Y.  1901)  Where  a  correspondence  betvvt-ou  a  broker  and  a  vendor  of 
land  showpil  tbnt  the  hrokor  was  merely  seeking  a  vendor  in  the  course 
of  his  employment  for  an  intending  purchaser,  the  broker  was  not  entitled 
to  conunlsfllons  from  tiie  Tendor^— Carry  Terry,  34  Mlsc;  Rep.  797,  69  N.  Y. 
Sapp.  m2. 

It]  (Pa.  1902)  Where  a  broker  is  employed  to  effect  n  sale  of  realty  at  a 
fixed  price  for  a  named  condition,  and,  without  Informhijs'  his  employers,  makes 

a  like  contract  with  the  prospective  purchaser,  he  is  not  entitled  to  rerovor 
(  oniinissions  from  the  sellers. — Linderman  v.  McKenna,  20        Super.  Ct.  4<»J>. 

[u]  (Tex.  1905)  Where,  In  an  action  on  a  broker's  contract  for  the  .sale  of 
real  estate,  he  alleged  that  after  undertaking  tlie  sale  for  defendant  he  re- 
ported to  him  that  he  had  a  purchaser  who  had  offered  him  $r».n(X>  In  cash  to 
bring  about  the  purchase,  and  that  defendant  assented  to  plaintiff's  aceeptanct^ 
of  the  Joint  employment,  and  stated  that  It  would  in  no  wise  interfere  with 
their  contract,  the  petition  was  not  dennirmhlo  as  showing  a  forfeiture  of 
plaintiff's  right  by  bis  acceptance  of  an  inconsistent  employmaiti — Shropshire 
T.  Adams.  89  S.  W.  448. 

[v]  (Wash.  IOTkI)  a  hroker,  employed  to  purchase  land  who  conceals  from 
the  purchaser  the  fact  that  the  vendor  will  pay  the  broker  a  commission  on 
uiiikmg  a  sale,  has  the  burden  of  proving:  perfect  fairness  in  the  transaction, 
and,  in  the  absence  of  satisfactory  proof,  e<iuity  will  treat  him  as  guilty  of  COn- 
stnictive  fraud. — Hanna  v.  Haynes,  42  Wash.  2S4.  St       .  s  n 

IwJ  (Wash.  1906)  A  purchaser  employed  a  broker  to  purdiu^e  land  under  an 
agreement  providing  that  the  profits  on  a  resale  sbonid  be  divided  between 
them.  The  hroker  was  Informed  by  a  third  ix^rson  that  the  owner  of  the  land 
would  sell  for  $10,000  and  pay  a  commission  of  $r)00.  The  broker  purchased 
the  land  for  the  purchaser  and  paid  the  owner  $0.1500  and  offered  to  pay  $r»00 
to  the  tbird  person  as  his  commission  who  insisted  that  lie  should  share  with 
the  broker  in  the  profits  on  a  resiile.  The  broker  paid  $2.'>0  to  the  third  per- 
son and  retained  the  balance  and  agreed  to  give  him  a  half  interest  in  the 
aelUng  profits.  HeUl,  that  tbe  relation  of  principal  and  agent  existed  between 
the  purcbafer  and  the  hroker,  and  the  hroker  was  guilty  of  constructive  fraud 
hi  conceaiUig  from  tbe  purchaser  the  fact  that  he  received  a  commission  from 
the  owner,  rendeHng  the  agreement  between  them  voidable  at  the  election  of 
the  purchaser     IT rirm a  v   Ilaynes,  42  Wash.  284,  84  Pac.  SOI. 

UJ  (Wash.  I'JOtJ)  A  purchaser,  employing  a  broker  to  purchase  land  under 
in  agreement  providing  that  tbe  profits  on  a  resale  should  be  equally  divided 
between  them,  discovered  that  the  broker  was  guilty  of  constructive  fraud,  be- 
cause of  his  nsrreement  with  the  vendor  for  a  commission  on  T?i.nkinfr  a  sale. 
The  purctiiiser  accepted  the  beueflts  of  the  services  of  the  broker.  Held,  that 
tbe  purchaser,  in  order  to  obtain  a  rescission  of  the  agrement,  must  pay  to 
tbe  brolrer  tbe  valne  of  bis  services.— Hanna  v.  Haynes.  42  Wash.  284»  84 
Pac.  861. 

[y]  (Wis.  1877)  Where  plaintiffs  were  employed  as  brokers  by  defendant 

to  sell  his  land,  and  defendant  did  not  consent  to  their  actiiij;  as  agents  for 
both  jjarties,  and  tliey  received  a  commission  from  the  other  party,  they  can- 
not recover  a  commission  from  defendant. — Meyer  v.  Hanchett,  43  Wis.  24G. 

[z]  (Wis.  1905)  Where  a  real  estate  agent,  employed  to  sell  tbe  property, 
for  the  hifrhest  price  obtainable,  arranged  witli  a  pro<p<v>t!vp  purcliaser  to  pay 
a  commission  under  certain  contingencies,  this  arraugeuiont  being  made  while 
tbe  principal  was  urging  tbe  agent  to  obtain  a  talgber  price  tban  that  for  which 
the  proi>crt\-  hnrl  formerly  been  offered,  the  njrcnt  was  not  entitled  to  commlst- 
sion  on  consummatiou  of  the  sale  to  tbe  purchaser  who  had  agreed  to  i»ay  com- 
mission.—Taase  V.  Kindt,  125  Wis.  681,  104  N.  W.  703. 

[zz]  (Eng.  1903)  Wbere  an  agent,  in  effecting  a  sale  of  propert>'  for  his 
princiiial.  hn^  taken  a  secret  commission  from  the  purchaser,  the  principal, 
notwithstanding  that  he  has  recovered  from  the  agent  the  amount  of  the 
■eciet  commission,  is  Airtber  entitled  to  recover  back  tbe  commission  wblcb 
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he  himself  has  paid  to  the  agent — Andrew  v,  Ilnms;iy  &  Co.*  72  Law  J.  E.  B» 
»65b  [lOOSj  2  K.  B.  635,  B»  Law  T.  450.  52  Wkly.  Kep.  126. 

IL  Ukbblt  Bunging  PABTm  TOgktoer. 

[a]  If  the  dntr  of  a  real  estate  broker  la  ainiply  to  bring  together  two  per^ 

sons  who  f!( -^Ire  to  exr1i;iii;:e  their  lan(l«j.  ixnd  tho  hrokor's  entire  fluty  is  por- 
fonued  when  he  has  brought  them  together,  he  is  a  mere  middleman,  not  rep- 
resenting conflicting  Interests,  and  may  receive  compensation  from  both  par- 
ties. 

— (Cnl.  ISm  Clarlc  r.  Allen,  125  Cal.  276.  f»7  Vno.  m:^ ; 

(Colo.  ISiXJ)  Mauders  v.  Craft.  3  Colo.  App.  2;^ti,  32  Pae,  836. 

[b]  (Ky.  1892)  As  a  rule  a  broker  acting  for  both  the  vendor  and  parehaaer 
in  eflfecting  an  exchange  of  proiierty  can  receive  compensation  from  neither, 
their  Interostfi  bring  !n(^ompatible;  but  where  the  agent  represent hi<;  botli  par- 
ties does  nothing  more  than  to  brhog  them  together,  and  does  not  aid  or  assist 
either  In  the  trade,  he  can  receive  compensation  from  botb.^Delph  Wain- 
SCOtt,  14  Ky.  T.n^v  Rr-p.  804. 

[c]  (Mont.  l&OG)  W'liere  a  broiler's  contract  to  procure  a  purchaser  at  a 
specified  price  simply  requires  him  to  bring  his  principal  and  purchaser  to- 
gether, so  that  they  themselves  can  make  their  own  contract,  he  may  recover 
commissions  from  botli  i):irties  on  separate  contracts  wltb  each. — Obtlds  v. 
rtomey,  17  Mont.  502,  43  Fac.  714. 

{dl  (K.T.)  Real  estate  brokers,  employed  as  middlemen,  to  bring  pur- 
chasers tojrothcr  to  enable  thorn  to  mnlce  their  own  bfirprnin.  m.^y  charge  com- 
miasiouB  to  both  parties,  since  they  are  not  agents  to  buy  and  sell,  and  there- 
fore not  within  the  rule  which  prohibits  their  acting  without  consent  as  agents 
for  both  buyer  and  seller.— (1872)  Siegel  Gould,  7  LanSL  177;  (1878)  Bal- 
heimer  v.  Tloiohardt.  55  How.  Prac.  414. 

[e]  (N.  Y.  1804)  Where  a  broker  is  employed  merely  to  introduce  a  imr- 
chaser  to  the  seller,  without  taking  any  part  In  the  negotiations  In  consum- 
mation of  the  sale,  his  right  to  f"«?n missions  promised  him  by  the  seller  not 
affected  by  the  fact  that,  without  the  latter's  luiowledge,  lie  was  also  receiv- 
ing pay  from  the  purchaser. — ^Knanss  Gottfried  Krueger  Brewing  Oo.,  142 
N.  Y.  70.  :'.r>  X.  E.  867.  rovorsinp:  f1891)  62  Ilnn.  40,  16  N.  Y.  Supp.  357. 

[f]  (N.  Y.  Ib>it4)  Where  brokers  employed  to  soli  are  not  vested  with  any  dis- 
cretion respecting  the  price  and  terms  of  sale,  they  are  mere  middlemen,  and 
may  recover  commissions  from  both  parties. — Ilaviland  v.  Price  (Com.  PI.)  6 
Misc.  Hep.  372,  2(;  N.  Y.  Supp.  757:  Bonwell  v.  Auld  fCom.  PI.)  0  Misr.  Rep. 
65,  29      Y.  Supp.  15,  affirming  (1894)  7  Misc.  Kep.  447.  27  N.  Y.  Supp.  936. 

[g]  (N.  T.  18f^)  A  middleman,  who  brings  the  vendor  and  purchaser  of  real 
ostate  togetiior.  but  does  not  noq-otfnto  the  sale  or  Its  tornifi,  is  a  broker,  nnd 
may  charge  commissions  to  both  parties. — Southack  v.  Lane,  23  Misc.  Kep.  515, 
62  N.  Y.  Supp.  687. 

\h]  (N.  Y.  TOOT)  Where  a  broker  was  merely  authorized  to  find  and  Intro- 
duce a  person  with  whom  his  employer  might  effect  an  exchange  of  his  prop- 
erty, and  was  not  authorized  to  fix  the  value  of  the  property  or  agree  on  any 
of  the  terms,  his  right  to  a  commission  was  not  affected  by  his  also  receiving 
a  conmilssioii  from  the  other  party. — Norton  y.  Genesee  I^at.  Savings  St  Loan 
Ass'n,  57  App.  Div.  520,  68  N,  Y.  Supp.  32. 

[1]  (N.  Y.  1902)  Where  a  broker,  having  secured  a  purchaser  for  a  ferry, 
snod  to  recovor  rommissions  for  tfi  *  sale  of  anotlier  ferry  by  dofondants-  r<>  tlie 
same  purchaser,  and  defendant:^  contended  that,  if  plaintiff  liad  been  employed 
to  find  a  purchaser  for  the  second  ferry,  he  was  not  entitled  to  compensation 
for  snob  sale  becaii-*^  nf  nn  nKroomont  botvvcHMi  him  and  the  purcli  i-^  r  whereby 
he  was  to  receive  cumpeusation  from  the  purchaser  if  he  lK)ught  the  first  ter- 
ry, it  was  proper  to  charge  that,  if  the  plaintiff  had  nothing  to  do  with  the 
terms  of  the  sale,  and  he  was  not  intrusted  with  discretion,  his  arrangemont 
for  recoivinj:  compensation  woiiid  not  preclude  recovery.  .Tudgnient  (ll«Hl) 
56  App.  Div.  203,  67  N.  Y.  Supp.  688,  affirmed.— Grade  v.  Stevens,  171  N.  Y. 
668,  63  N.  B.  1117. 
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III.  BxcHAitOB  or  Pbopbrtt. 

la]  A  brrtkor  cannot  rrjuvsent  and  recover  comniij^sioiis  from  botb  the  par- 
lies to  an  exchange  of  real  estate,  which  he  has  nepotlateU. 

— (D.  C.  1879)  Bates  v.  Copeland,  4  MacArthur,  50; 
(Ky.  1800)  Uoyd  T.  Ool»toD,  68  Ky,  (5  Bush)  C87. 

fbl  The  agent  of  different  parties,  who  was  employed  to  sell  lands  for  each, 
brought  about  an  exchange  of  the  same  property  between  the  owners  them* 
Selves.  Held,  tbat  the  agent  was  entitled  to  the  cQStonuuy  commlasloiia  from 
ea^  of  bis  principals. 

— (Ky.  1870)  MuHpii  v.  Keetzleb.  70  Ky.  (7  Bush)  2ri3 : 

(Mass.  1860)  liupp  v.  Sampson,  82  Mass.  (10  Gray^  398,  77  Am.  Dec  41G. 

(cl  (Mass.  1861)  Where  a  broker  has  acted  for  both  parties  in  negotlatlug 
an  ex(.li;in}:t'  of  real  t'sfato  l)etween  them,  without  informing  either  that  he 
was  employed  by  the  other,  evidence  of  a  custom  nnioiijr  brokers  to  charge  a 
commission  to  both  parties  in  such  cases  Is  iuadmisslble  iu  an  action  by  the 
broker  to  recover  his  commission  from  one  of  the  parties,  since  such  cnstom, 
if  shown  to  exist,  would  be  nnreasonable.  and  contrary  to  good  morals  and 
sound  policy. — Farnsworth  v.  ilemmer,  83  Mass.  (1  Allen)  49i,  79  Am.  Dec.  756. 

rd]  (Ml<^  1900)  One  who  employs  a  brolcer  to  find  a  customer  to  exchange 
renl  cfJtnte  with  him  has  the  right  to  assume  thnt  ho  is  acting  solely  in  his  In 
terest,  and  is  not  to  receive  a  commission  from  tbe  customer. — Uannan  v.  Preu- 
tls.  124  Midi.  417,  88  N.  W.  102. 

fe]  (Minn.  1902)  Where  a  real  estate  broker  is  employed  by  an  owner  of 
lands  to  exrbantre  them,  and  a  third  porscm.  having  Information  thereof  fmni 
the  broker,  eommuuieates  through  him  witii  the  owner  and  efftH'ts  an  ex- 
iHiange,  there  is  no  legal  inference  of  an  implied  promise  by  the  otiier  party 
to  pay  ttie  broker  a  commission  for  services. — ^Dartt  fikmnesyn,  86  Minn.  55. 
90  N.  W.  115. 

[f]  (Neb.  1881)  Plaintiff,  a  brolcer,  was  employed  by  defendant  to  sell  cer- 

tiiin  city  property,  niiil  effected  nn  exchange  of  real  estate  with  one  P.  .\fter 
the  transaction  was  c<jmplete,  P.  paid  plaintiff  $l(K>  for  his  services,  although 
he  t^tifted  that  he  had  previously  not  employed  him.  Held,  there  being  no 
charge  of  bad  faith,  tbat  if  defendant  had  employed  plaintiff  to  sell  bis  prop* 
erty,  and  h^  had  procured  a  sale  and  exchange  of  tlie  same  upon  terms  satis- 
factory to  defendant,  he  was  entitled  to  a  fair  comi)ensation  for  his  services. 
—Campbell  v.  Ynger,  82  Neb.  266,  49  N.  W.  181. 

[g]  (N- Y.  1898)  A  real  estate  broker,  engaged  by  defendant  to  secure  an 
exchange  of  property,  who,  unknown  to  defendant.  Is  also  agent  for  the  other 
contracting  par^.  Is  not  entitled  to  compensation  from  defendant — Norman 
V.  Heather,  25  Misc.  Rep.  im,  54  N.  Y.  Supp.  1.'2. 

[hi  (Can.  1901)  An  agent,  acting  for  and  representing  the  vendor,  is  not 
entitled,  in  the  absence  of  an  agreement  to  that  effect,  to  recover  from  tlie 
purchaser  a  commission  on  the  value  of  land  rev  ived  by  the  vendor  in  ex- 
ehange  In  part  payment  of  the  price  of  the  land  sold. — Browne  Gault,  Rap. 
Jud.  Que.  19  C.  S.  523. 

TV,  KfTF.cT  or  Knowi  Kor.r.  of  Dual  Emtloymknt. 

[a]  One  who  employs  a  real  estate  broker  with  knowledge  that  he  is  also 
acting  for  the  other  party  to  the  agreement  is  liable  for  his  services. 
— (Ind.  1877)  Alexander  v.  Northwestern  Christinn  University,  57  Ind.  460 ; 
(N.  Y.  lSf>.')  Lansinc?  v.  Bliss,  86  llun,  20".      N.  Y.  Supp.  310;  (1«)T»  Al)el 
V.  Disbrow,  15  At»p.  Div.  536,  44  N.  Y.  Supp.  573 ;  (181)7)  Geery  v.  Pollock 
(Sop.)  16  App.  DiT.  321,  44  N.  T.  Supp.  673. 
[hi  Where  a  broker  is  employed  by  each  party,  with  notice  that  he  is  act- 
ing in  the  matter  for  the  other,  and  with  such  notice  each  agrees  to  pay  him 
his  commission,  he  ean  r^ver  from  both. 
— (Minn.  1906)  Wasser  ▼.  Western  Land  Securities  Oo.,  97  Minn.  400.  107 
N.  W.  160: 

(N.  Y.  1873)  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Id.,  35  N.  Y.  Super.  Ct  (3 
Jones  ft  S.)  189 : 

CPb.  1900)  Maxwell    West,  23  Pa.  Co.  Ct  R.  302,  30  Plttsb.  hcg,  J.  (N.  8.) 
340. 
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{cj  (Ark.  1907)  Where  a  real  estjjti'  lu'ciit.  actlnp  for  both  parties  with 
tbeir  knowledge  and  cousent  in  an  excliuiige  of  lund,  misrepresented  to  uue  of 
the  pnrtiM  thnt  the  other  was  the  owner  of  a  certain  fann  and  rated  It  at  a 
<vrtuin  \Mliir  when  he  knew  the  real  owner  was  offtTini;  to  sell  for  iinu  h  less, 
such  party  was  entitled  to  diK^barge  bhn  an  ugeiit,  and  the  agent  was  not 
entitle^  to  any  commission  for  the  excbuuge  of  property  thereafter  made  be- 
tween the  parties.— Featherston  v.  Trone,  102  S.  VV.  19G. 

frtl  (Ga.  1908)  'VMiere,  in  an  nrtion  hy  a  renl  estate  agent  for  commissions, 
tiual  agency  was  relied  on  us  a  defense,  It  was  necessary  for  defendant  to 
prove,  not  only  the  fact  of  such  agency,  but  that  the  same  was  not  known  to 
both  pnrtle*?.— Red  Cyjiross  Lumber  Co.  v.  Perry,  IIS  Cn.  STC.  45  S.  R  074. 

le]  (111.)  Where  a  person  is  acting  as  agent  for  both  vendor  and  vendee 
with  their  knowledge  and  poaltlve  consent,  or  with  audi  knowledge  coopled 
with  proof  of  facts  and  clrcnmstanoes  from  whirh  consent  mny  ho  rf':is<inably 
inferred,  the  agent  is  not  precluded  from  recovering  conuuissious  trom  both 
vendor  and  vendee.— (1904)  Reach  t.  Bunn,  116  111.  Afip.  897,  Judgment  af- 
flrnied  Bunn  V.  Keach  (lOor.)  214  111,  2.'f).  73  N.  E.  410. 

[fl  (Mo.  1880)  Where  the  parties  to  an  ex<>hange  of  real  estate  employed 
the  same  broker,  and  were  bronght  together  by  him.  and  made  their  own  ber> 
gain,  and  each  had  knowledge  that  the  other  was  to  pay  the  broker,  neither 
can  defend  against  an  action  by  him  for  oommisaionB.— -Coil ins  v.  Fowler,  S 
Mo.  App.  588. 

[g]  (Mo.  1880)   Direct  of  knowledge  of  parties.   See  Oollins  v.  Fowler,  8  Ma 

App.  588.  memory ndnm. 

[h]  (Mo.  1885>  Whether  a  real  estate  broicer  can  recover  commissions 
from  both  parties  to  a  contract  of  sale  depends  on  whether  both  bad  full  knowl- 
edge of  Ills  double  agencrt  and  acquiesced  in  it^De  Stelger  v.  HoUlngton.  17 
Mo.  App.  382. 

[II  <Mo.  1904)   Where  a  broker  transmitted  all  orders  for  sales  and  par* 

chases  given  him  to  a  ('on)t>f'ttIon,  he  r< .  ('i\  fn>?  a  jjortion  of  the  ix^nimlsfdon. 
the  broker  was  not  deprived  of  any  right  of  recovery  on  such  transactions 
as  against  the  corporation  beeanse  he  was  In  troth  the  agent  of  both  parties, 
his  attitude  as  a  broker  for  his  customers  and  as  rrresponib  nt  of  t\\o  cor- 
poration being  known  and  recognized  by  both. — Stripling  v.  Maguire,  108  Mo. 
App.  594,  84  S.  W.  164. 

[J,k]  (N.  Y.  1894)  A  broker  is  entitled  to  commissions  for  procuring  an  ex- 
fhnnge  of  real  estate,  thonuli  he  represented  both  parties,  where  It  appears  that 
HiieU  fact  was  known  to  the  parties  at  the  time,  and  that  it  Is  a  custom  among 
brokers  to  charge  commissions  against  both  j>arties  to  an  exchange  of  prop* 
erty.— Havilatvd  V.  Price  (0)in.  PI.)  6  Misc.  Rep.  372,  26  N.  Y.  Snpp.  7.57. 

[IJ  (N.  Y.  1»5>8)   The  fact  that  plaintiffs  represented  both  parties  In  an  ex- 
change of  their  properties,  and  expected  to  receive  a  commission  from  both 
parties,  with  full  notu  n  to  the  defendant  and  knowledge  hy  him  of  snr-li  fai  t, 
does  not  constitute  a  defense  to  an  action  against  him  for  commissions  earned 
—Whiting  V.  Saunders.  22  Misc.  Rep.  530,  40  N.  Y.  Supp.  1016. 

[ni]  (N.  Y.  1fK)6)  Where  a  broker  was  employed  by  both  parties  tr,  a  con- 
tract of  exchange  of  property,  neither  could  refuse  compensation,  in  the  ab- 
sence of  express  agreement  to  Uie  contrary,  where  he  had  knowledge  that  tli» 
broker,  in  whom  no  dlst  retlon  was  left  or  trust  reposed,  was  also  In  the  employ 
of  the  other  party.— Tieck  v.  McKeuna,  115  App.  Div.  701.  101  N.  Y.  Supp.  317. 

[nj  (N.  C.  1902)  In  an  action  by  a  real  estate  agent  for  commissions,  objei-t- 
ed  to  on  the  ground  that  plaintiff  re[)resented  both  parties,  plaintiff  tesUfied 
that  defendant  told  him  be  would  pay  him  a  good  commission  if  sii*  «  et^ded 
in  making  a  trade,  and  that  he  Informed  lM>tli  parties  that  he  would  charge 
them  commissions,  to  tie  paid  equally  by  them,  and  that  both  agreed  to  pay 
them.  Jf  rff!  suiht  i(  nt.  if  believed,  to  Justify  a  recovery.— Lamb  v.  Baxter,  130 
N.  a  67,  4U      E.  8o0. 
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(185  Fed.  97.) 

MARTIN  WILSON. 

|C3rcuit  Court  of  Appeals,  Second  Circuit   June  10,  1907.) 

No.  222. 

BQUITT— JUBTBDICTION— ADBQVATB  RKMEDT  AT  IiAW. 

A  bill  in  equity  alleged  that  complainant  owned  certain  stock  and 
bonds  of  a  railroad  cornjinny ;  that  defendant  rei)resented  that  he  had 
contracted  to  sell  a  large  amount  of  the  stock  and  bonds  of  said  com- 
pany to  another  company  and  agreed  to  pay  complainant  the  same  prices 
hn  "^vna  to  re<'eivo  fnr  his  stock  and  bonds  and  for  those  of  other  holders 
which  he  might  secure;  that  a  written  contract  to  that  effect  waa  en- 
tered Into  between  tbem  and  carried  out,  but  tbat  sncb  rcproecntattona 
worn  fni^e  and  fraudulent,  in  Hiat  defendant  was  to  receive,  and  clid  re- 
ceive, larger  prices  than  those  stated,  the  exact  amount  of  wbidi  were 
unknown  to  complainant.  Held,  that  such  bill  did  not  state  a  cfltiae  of 
action  eopiizable  by  a  federal  court  of  equity,  complainant  having  on  the 
facts  alleged  a  complete  and  adequate  remedy  at  law  by  an  action  to 
recover  damages  for  the  fraud,  and  the  amount  actually  received  by  de- 
fendant being  aa  readily  aacertatoable  In  aocb  an  action  an  In  an  eqaHty 
suit. 

(£d.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  19,  Equity,  I  156.) 

Appeal  from  the  Circuit  Court  of  United  States  for  the  South- 
ern District  of  New  York. 

S.  C.  Carleton  and  Wm.  J.  Harding,  for  appellant. 
Carter,  Ledyard  &  Milburti,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  salient  allegations  of  the  bill  are  as  fol- 
lows: That  in  July,  1893,  the  complainant  stated  in  the  defendant,  who 
is  the  sole  sun  iving-  partner  of  the  firm  of  R.  T.  Wilson  &  Co.,  that  he 
intended  to  brinq;  an  action,  in  which  the  said  firm  would  be  defendants, 
to  contest  the  les^ality  of  the  issue  of  certain  bonds  of  the  Louisville, 
New  Orleans  (St  Texas  Railroad  Company.  That  the  defendant 
thereupon  stated  and  represented  to  the  complainant  that  he  was  the 
president  of  the  said  railroad  company  and  that  his  firm  was  the  owner 
and  holder  of  a  large  portion  of  the  capital  stock  and  of  certain  bonds 
of  the  said  road  and  that  his  firm  had  agreed  with  the  Illinois  Central 
Railroad  Company  fnr  the  transfer  to  it  of  the  control  of  the  said  Louis- 
ville Company.  That  the  firm  of  R.  T.  Wilson  &  Co.  further  stated  that 
they  were  desirous  of  obtaining  more  bonds  and  stock  of  the  Louisville 
Company  than  tlicy  then  controlled  to  enable  them  to  take  advantage 
of  their  agreement  with  the  Illinois  Company  and,  for  the  purpose  of 
inducing  Sie  complainant  to  part  with  his  own  bonds  and  stock  and 
to  procure  the  delivery  of  other  like  bonds  and  stock  to  the  said  firm, 
the  defendant  represented  that  only  by  dealing  with  his  firm  could  com- 
plainant obtain  more  than  $?10  for  enrh  bond  nnd  $10  for  eacli  share 
of  stock  owned  by  him ;  which  statement  and  representation  was  false 
and  fraudulent.  That  thereupon  the  said  firm  offered  the  complain- 
ant, li  lie  would  reiram  from  biiiii^ing  said  suU,  that  tliey  would  pay 
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him  for  his  bonds  and  stock  the  same  price  that  they  were  to  re- 
ceive from  the  Illinois  Company  for  their  own  bond*;  and  stock.  That 
they  also  offered  to  pay  him  the  (ii ft crcnce  between  the  price  at 
which  he  procured  the  bonds  and  stock  of  third  parties  to  be  delivered 
to  them  and  the  price  which  they  were  to  receive  for  their  own  bonds 
and  stock  from  the  Illinois  Company— the  names  of  various  owners 
and  the  amount  of  their  holdings  being  particularly  mentioned.  That ' 
relying  upon  these  false  and  fraudulent  statements  and  representa- 
tions the  defendant  entered  into  an  agreement  with  the  firm,  a  memoran- 
dum of  which  was  reduced  to  writing  and  signed  by  complainant  and 
said  Brm. 

This  agreement  states  in  detail  the  bonds  and  stock  which  are  to 
be  sold  and  delivered  and  the  prices  to  be  paid  therefor  and,  with 
the  exception  of  a  few  unimportant  formalities,  oondudes  as  follows : 

"Tho  $21,000  is  all  that  fs  to  be  paid  Martin  nndor  this  agrecni<»nt,  except 
8ucb  profit  as  Mr.  Martin  may  make  on  tbe  bonds  and  stock  below  25  cts.  Ibr 
the  bond*  and  10  cts.  for  the  stock. 

"The  honrt??  and  stock  are  to  be  paid  for.  to  parties  bringiog  them  In,  from 
time  to  time  at  such  prices  under  25  cts.  and  10  cts.  an  Martin  may  designate ; 
and  If  paid  for  at  less  than  25  cts.  and  10  vts.  the  difference  is  to  be  paid  to 

him  as  they  are  delivered  by  the  parties.  It  is  agreed  that  not  more  than  25 
cts.  shall  be  paid  for  the  bonds  and  10  cts.  for  the  ?-t<tf  k.  to  any  parties  dur- 
ing the  pendency  of  this  ni^reemeut,  except  with  the  in-nuisslon  of  Martin.'* 

The  bill  alleges  further:  That,  for  a  valuable  consideration,  the 
defendant  and  his  finn  warranted  that  the  Illinois  Company  had  agreed 
to  pay  the  firm  for  the  bonds  and  stock  owned  by  them  $250  for  each 
bond  and  $10  for  each  share  of  stock;  that  relying  upon  the  said  rep- 
resentations and  warranty  the  complainant  delivered  tinder  the  con- 
tract 1,095  bonds  and  4,300  shares  of  stock  and  was  paid  therefor  at 
the  contract  rate.  That  the  said  firm  received  from  the  Illmois  Com- 
pany more  than  they  paid  complainant  for  said  bonds  and  stock  and 
profited  greatly  by  reason  of  their  false  and  fraudulent  statements, 
to  an  extent  unknown  to  complainant  That  complainant  first  dis- 
covered the  fraud  and  the  larger  amounts  received  from  the  Illinois 
Company  in  January*  1903. 

The  complainant  offer,*:  to  return  to  the  firm  of  R.  T.  Wilson  &  Co. 
whatever  bonds  and  stock  may  be  necessary  to  put  the  firm  in  the  posi- 
tion they  occupied  prior  to  June  26,  1892.  The  bill  invokes  equitable 
relief  because  the  extent  to  which  the  said  firm  have  secretly  profited 
by  said  transaction  is  unknown  to  complainant. 

Alternative  relief  is  demanded  as  follows :  First,  that  a  master  be  ap- 
pointed to  take  an  account ;  or,  if  mistaken  in  this  relief,  then,  second, 
that  the  w  ritten  contract  be  reformed  so  as  to  agree  with  the  oral  con- 
tract ;  or.  if  mistaken  as  to  the  right  of  the  complainant  to  an  accounting 
or  to  a  reformation  of  the  written  contract,  then,  third,  that  the  con- 
tract be  rescinded  and  the  defendant  be  directed  to  return  all  of  the 
bonds  and  shares  of  stock  transferred  thereunder.  Lastly,  the  com- 
plainant prays,  if  he  be  mistaken  in  all  the  foregoing  prayers,  that  he 
may  have  such  other  or  further  relief  as  to  the  court  may  seem  just 
and  equitable.  The  defendant  demurs  on  the  ground  that  the  bill  shows 
on  its  face  that  the  subject-matter  of  the  suit  is  not  within  tlie  juris- 


Digitized  by  Google 


MARTIN  V.  WILSON. 


15 


dicdon  of  a  court  of  equity  because  the  complainant  has  a  plain  and 
adequate  remedy  at  law  and  is  not  entitled  to  the  relief  prayed  for. 
Confining  the  allegations  of  the  bill  to  the  facts  pleaded  and  reducing 

these  facts  to  their  last  analysis  we  are  convinced  that  the  only  cattsc 
of  action  stated  is  for  the  recovery  of  damages  based  on  fraud.  That 
the  complainant  has  a  complete  and  adequate  remedy  at  law  we  have 
no  doubt  and  we  see  no  reason  for  the  interposition  of  a  court  of 
equity.  There  can  be  no  dispute  as  to  what  the  actual  agreement  be- 
tween the  parties  was  because  it  was  reduced  to  writing,  and  the 
reciprocal  obligations  of  the  parties  are  stated  in  concise  and  unam- 
biguous language. 

Jn  substance  R.  T.  Wilson  &  Co.  agreed  to  pay  the  complainant  25 
cents  on  a  dollar  for  the  bonds  and  10  cents  on  a  dollar  for  the  stock, 
for  all  bonds  and  stock  which  he  brought  in,  or  caused  to  be  brought 
in.  to  the  firm.  The  amount  due  under  this  contract  was  fully  paid. 
The  accusation  against  the  defendant  is  that  the  complainant  was  in- 
duced to  enter  into  the  contract  by  the  false  and  fraudulent  statements 
of  the  defendant  that  his  firm  was  to  be  paid  25  cents  and  10  cents, 
respectively,  on  the  bonds  and  stock  by  the  Illinois  Company  and  that 
^  he  would  pay  complainant  the  exact  sum  he  received  from  the  Illinois 
Company.  Is  it  not  manifest,  if  the  complainant  succeeds  in  proving 
the  false  representations  and  the  averment  that  more  than  the  contract 
price  was  paid  by  the  Illinois  Company  to  the  firm  of  R.  T.  Wilson  & 
Co.,  that  when  he  has  been  paid  the  difference  between  what  he  did 
receive  and  what  he  should  have  received  he  will  no  longer  have  a  cause 
of  complaint  against  the  defendant?  It  is  argued  that  the  amount  re- 
ceived from  the  Illinois  Company  is  unknown  and  that  it  is  necessary 
to  invoke  the  powef^  of  a  court  of  equity  to  compel  a  discovery  in 
this  regard.  Assuming  for  the  moment  that  the  difficulty  of  obtainmg 
testimony  affords  a  reason  for  turning  a  complaint  in  an  action  at  law 
into  a  bill  in  equity,  we  are  unable  to  see,  in  the  present  iituation,  why 
there  should  be  any  greater  difficulty,  in  the  one  case  tiian  in  the  other. 
The  defendant  knows  how  much  he  received  from  the  Illinois  Com- 
pany and  that  company  knows  bow  much  it  paid  for  the  bonds  and 
stodc.  The  books  of  the  company  and  of  the  firm  tmdoubtedly  con- 
tain entries  of  the  transactions.  The  process  of  the  court  will  compel 
the  attendance  of  witnesses  and  the  production  of  books  as  effectually 
in  a  conmion-law  action  as  in  a  suit  in  equity. 

The  fact  that  the  bill  deals  in  large  hgures  and  states  a  seemingly 
complicated  transaction  tends  to  obscure  the  real  issue  between  the  par- 
ties. Let  us  test  it  by  a  simple  illustration,  for  the  principle  is  the  same 
whether  one  bond  or  a  tli  nsand  bonds  are  involved.  A.  agrees  to 
pay  $250  to  B.  for  a  bond  the  face  value  of  which  is  $1,000.  A.  fraudu- 
lently represents  that  he  has  an  agreement  with  C.  by  which  C.  is  to 
pay  $250  for  such  bonds ;  that  no  one  else  can  afford  to  pay  more  than 
'*210  and  that  if  B.  will  sell  he  will  be  given  the  full  benefit  of  the 
agreement  with  C.  and  receive  whatever  sum  C.  pays  to  A.  Relying  on 
this  representation  B.  accepts  the  offer  and  the  sale  is  consummated. 
Subsequently  he  learns  that  C.  paid  A.  $300  for  the  bond.  Is  it  not  too 
plain  for  debate  that,  on  these  facts,  B.'s  remedy  is  an  action  at  law 
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to  recover  damages,  the  measure  of  which  shoulti  not  exceed  the  sum 
of  $50  ?  A  court  of  equity  has  no  jurisdiction  of  such  a  controversy* 
The  decree  is  affirmed. 

TOWNSKND,  Circuit  Judge,  heard  tlie  argument,  parLicipated  in 
the  consultations  and  voted  to  atttrm. 


a»  Ved,  100.) 

In  re  FIRST  NAT.  BANK  OF  r>OUIt<VTLLE.  KY. 

FIRST  NAT.  BANK  OF  LOUISVII^LB,  KYn  V.  HOLT, 

(azcolt  Oanrt  of  AppealR.  Sixth  Ctrcult  June  17,  1907.) 

Nob.  1,654,  1,655. 

1.  Bankbupxcy— Mode  of  KEviiiw— Uuuebs  Maue  in  Bawkruptot  Pbocreo- 

INOS. 

An  order  made  by  n  court  of  l)aiikrui»tcy  afTirmitJj;  an  order  of  a  referee 
settiug  a.sidft  an  aliowanoe  of  a  gecureci  claim,  and  requlriug  the  creditor 
to  pay  to  the  trootee  the  amomit  of  an  unlawful  preference,  is  one  made 
In  the  bankniptcv  procoedlugs  proper,  and  is  nn  icnvable  on  petition  for 
review,  under  Bankr.  Act  July  1.  181)8,  c  541,  §  24b,  ao  SUt.  553  [U.  S. 
.  Oomp.  St  1901»  p.  8432]. 

[Ed.  Note.— Ftor  cases  in  point,  see  Cent  Dig.  vol.  G.  Bankruptcy.  |  915. 

Appeal  and  review  in  banlmiptcy  cases,  see  note  to  In  re  Esgert,  48 
C.  C.  A.  0.1 

2.  Same— Voidable  PBEF£BENGi!:a — Intent  to  Give  Prefekence. 

To  render  a  preferential  pajonent  received  by  a  crodit.u  from  lils  debtor 
within  four  inonUis  iiri.y  tn  ihf  lattor's  bankruptcy  v<»i»lal)h»  under  Bankr. 
Act  July  1,  1898,  c.  541,  i  00b,  30  Stat.  5G2  lU.  S.  Comp.  St.  1001,  i).  3445], 
an  amended  by  Act  Feb.  6.  1908,  c.  487,  §  13,  32  Stat  790  [U.  S.  Ck>nip.  St 
Siipii.  irxr).  p.  6801,  the  bankrupt  must  not  only  have  been  Insolvent  when 
the  pa^meut  was  made,  but  must  have  intended  it  as  a  preference,  and,  if 
In  fact  made  In  the  ordinary  conrne  of  bnslnesfi,  without  thought  of  Injur- 
ing otlior  creditors  and  in  the  belief  In  his  ability  to  pay  tbeni  all.  tho 
creditor  receiving  it  cannot  be  charged  with  reasonable  cause  to  believe 
that  a  preference  was  Intended. 

8.  Samb. 

Tbe  making,'  of  a  present  loan  Is  a  sufficient  '  <  n^idoration  for  a  trans- 
fer of  collateral  to  secure  not  only  such  loan,  but  also  u  prior  indebted- 
nem,  and,  where  such  a  transfer  was  made  In  good  faith  when  the  debtor 
was  solvent,  tlie  right  of  the  t  r<'<litor  fo  the  se(  uritl*  s  attaclieii  at  that 
time  and  collections  siibsequcutiy  made  i>y  it  thereon  and  applied  ou  tbe 
prior  debt  after  the  debtor  became  insolvent  and  within  four  months  prior 
to  its  bankruptcy  do  not  constitute  voidable  preferences. 

Appeal  from  the  District  Court  of  tlie  United  States  for  the  West- 
ern District  of  Kentucky. 

Lawrence  S.  Leopold,  for  First  Nat.  Bank. 
Herman  H.  Nettelroth,  for  trustee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  case  comes  here  by  two  metliods 
for  review — one  by  petition  for  review  of  an  order  made  in  the  bank- 
ruptcy prucccdinL;^  in  Rc  K.  M.  "Nrartiii  Company,  and  the  other  by 
an  appeal  ii  uni  the  same  order  in  the  respect  that  it  is  a  decree  in  an 
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independent  controversy  arising  in  the  course  of  a  bankruptcy  proceed- 
in^^  The  order  complained  of  is  one  mrulr  !)\  the  referee  and  ap- 
pruvecl  by  the  district  judge  setting  aside  an  allowance  of  a  secured 
claim  of  the  First  National  Bank  of  Luiiisville,  and  requiring  it  to 
pay  to  the  trustee  $1,000  which,  it  was  held,  the  bank  liad  received  from 
the  bankrupt  through  an  unlawful  preference.  The  order  was  there- 
fore  one  made  in  8ie  bankruptcy  proceedings  proper,  and  not  in  an 
independent  controversy  arising  in  such  proceedings,  and  is  reviewable 
here  upon  the  petition  for  review^  under  section  '?lb  of  the  Act  of 
July  1,  1898  (30  Stat.  553,  c  541  [U.  S.  Comp.  St.  1901,  p.  3432]). 
Accordiii;::l\  the  appeal  is  dismissed. 

The  secured  ciaun  of  the  bank  was  for  the  sum  of  $16,200,  whicli, 
of  course,  did  not  inchide  ^e  $1,000  in  question.  The  facts  as  found 
by  the  referee  and  reported  to  the  district  judge  for  review  are  sub- 
stantially as  follows:  In  July,  1901,  the  bankrupt  had  become  in- 
debted to  the  bank  to  the  amount  of  $10,000.  It  was  not  secured; 
an^!,  being  in  want  of  more  funds  to  continue  its  business,  the  bankrupt 
entered  into  an  agreement  with  the  bank  to  which  one  Johnson,  the 
secreury  of  the  bankrupt,  was  a  third  party,  and  which  agreement, 
after  reciting  the  desire  of  the  bankrupt  to  procure  a  loan  for  use  in  its 
business  upon  the  security  of  its  book  accounts  with  its  customers  and 
the  under^ldng of  the  bank  to  make  such  loan,  witnessed  that: 

"Said  gecoDd  party  shall  execute  and  deliver  to  the  order  of  said  bank  Its 
note  of  pven  date  horowitli,  for  the  amount  of  such  loan  and  advance,  and 
interest  thereon,  pa;}'able  after  date  thereof »  and  as  security  for  the  payment 
of  said  note,  said  second  party  hereby  eetle,  flselgns  and  transfers  to  said 

btldt  and  its  as^ljirns,  tlio  following  accounts  now  ontstanding  upon  said  Sec* 
end  party's  books,  and  ail  moneys  doe  and  to  ijecome  due  thereon." 

Here  follows  a  list  of  accounts,  giving  names  and  addresses  of 
debtors  and  the  amounts  and  dates  when  due,  and  a  receipt  and  agree- 
ment by  Johnson  as  follows : 

"Rw-eivPd  nf  rhr-  First  National  Bank,  T/>uisville.  Ky.,  for  collection,  stmrlrv, 
aa-ounu»  receivable  assigned  to  it  by  the  K.  M.  Martin  Company,  Louisville, 
Ky^  as  per  foregoing  list. 

-  All  c-oileotious  of  satd  acooonts  to  be  turned  over  to  said  bank  as  they 
are  received  by  me. 

"Charles  L.  A.  Johnson.*' 
Then  the  agreement  proceeds  to  stipulate  that : 

"Said  tblrd  party  agrees,  upon  request  of  said  bnnl:,  to  rollf ><  t  the  amount 
of  said  aoconnts,  or  any  of  them,  as  the  agent  of  said  baulk,  without  any 
dianse  against  said  bank  for  mcli  colIectionB,  «nd  all  payments  on  sncb  ac- 
counts sball  be  entered  In  said  book,  and  said  third  party  shall  immediately 
pay  over  and  deliver  to  said  hank  or  its  assi^ees,  the  amounts  of  such  coi- 
leetlons,  to  be  applied  to  tbe  exttngnlshment  of  said  note,  and  all  checks, 
drafts  and  moiuys  so  collected  by  said  third  party  shall  be  and  remain  the 
property  of  said  bank  until  a  sutflclent  amount  has  been  collected,  and  paid 
over  to  pay  the  total  amount  oi^  said  note  mid  interest,  and  anj-  other  indebted- 
ness of  said  second  party  to  said  bank  and  after  said  note  and  ail  other  In- 
debtedness of  said  second  party  to  said  bank  shall  have  been  fully  paid  and 
extingnished,  the  remainder  of  said  accounts,  if  any,  shall  revert  to,  and  be- 
come tbe  property  of  satd  seoond  party. 

"In  case  of  the  insolvency  or  bankruptcy  of  said  second  party  before  the 
payment  of  said  note  and  interest,  or,  in  the  event  of  any  breach  of  any  of  tbe 
provisions  of  this  contract  by  either  said  second  party  or  said  third  party, 
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the  agency,  of  said  third  party  for  the  collection  of  snch  accounts  ehall 
at  once  cease  and  determine,  without  notice,  and  said  bank  shall  then  pro- 
ceed to  collect  the  remainder  of  surh  accounts  so  far  jis  possible,  and  apply 
the  proceeds  thereof  to  the  paymeut  of  said  note  and  uiitiist,  to  the  payment 
of  any  otber  Ind^itediiess  of  said  second  party  to  said  bank,  and  after  de- 
ducting the  expense  of  collcrtin?  Fnid  accounts,  shall  hold  the  sorplus,  if  any* 
subject  to  the  order  of  said  second  party  or  its  assigns. 

witness  whereof,  tbe  parties  hereto  have  executed  this  agreement  the 
day  and  year  first  above  wrlttini. 

"R.  M.  Martin  Go., 

**By  B.  H.  Martin,  President 

'*a  U  A.  Johnson,  Treasarer.** 

And  from  time  to  time  thereafter,  whenever  the  bankrupt  required 
more  funds,  similar  loans  were  made  by  the  bank  and  upon  like  se- 
curity and  a  like  agreement  with  regard  to  tiic  accounts  of  the  bankrupt 
anfl  the  application  of  their  proceeds.  The  particular  aflvanccs  by  the 
bank  were  i)aitl  out  of  these  proceeds  and  $4,000  of  the  old  debt  of 
$10,000  were  also  paid.  Johnson  kept  an  account  in  his  own  name 
with  tlie  bank  of  his  deposits  made  from  collections,  but  without  any 
distinction  of  the  particular  accounts  from  which  the  deposits  came. 
From  time  to  time  these  deposits  were  turn  c  1  over  to  the  bank  by 
check,  the  method  being,  as  we  understand,  first  by  Johnson's  chedc  to 
the  bankrupt  and  then  bv  the  check  of  the  bnnknipt  to  the  bank. 

During  the  four  months  preceding  the  filing  of  the  petition  in  bank- 
ruptcy loans  were  made  by  the  bank  in  this  way  to  the  amount  of  $16,- 
200.  One  of  these  loans  was  of  $2,000  made  December  16,  1905.  On 
the  IZth  of  that  month  Johnson  checked  out  of  his  account  $1,000  to 
the  bankrupt,  and  the  bankrupt  gave  its  check  to  the  bank  for  that 
amount.   Ihe  referee  stales  the  circumstances  as  follows: 

"It  was  assumed  Ity  lln'  batik  that  the  remainder  of  the  pledged  acooimts 
whleb  were  still  unctilki  t«'il  would  suffice  to  discharge  the  eutlre  oontein|K>- 
raoeoiiBly  secured  lDdebte<liiesR.  and  It  was  then  agreed  that  said  Johnson, 
agpTit.  should  pay  out  of  his  (U  posit  account  the  sum  of  !t1  OOO  to  the  R.  M. 
Martin  Company,  and  that  the  It.  M.  Martin  Oompauy  should  thereuix>n  pay 
$1,000  to  said  bank  upon  said  old  Indebtedness  aforesaid.  Tbe  eyldence  sbows 
thnt  n  rhf»ck  was  drawn  by  J(»!ms;  ti  niront,  for  $1.0(»0  payable  to  snid  ttniik- 
rupt  cumpaor.  Said  check  was  aei)ositt>d  by  said  company  in  its  account  with 
said  bank,  and  thereupon  mid  company  drew  Its  dieck  against  Its  account  In 
said  hank  for  $i.Oiio  aiui  thoroby  paid  said  sum  to  said  bank,  wbtch  gave  credit 
upon  said  old  debt  therefor." 

The  referee  furtlicr  states  that  the  evidence  shows  "that  on  and 
after  December  1.  1905,  the  R.  M.  Martin  Company  was  insolvent,** 
and  "that  the  oliticers  of  said  bank  had  reasonable  cause  to  believe  that 
said  company  was  then  insolvent."  From  the  facts  that  the  evidence 
did  not  show  whether  the  $1,000  paid  by  Johnson  on  December  13, 
1905,  was  collected  from  accounts  pledged  after  December  1,  1905, 
or  whether  it  was  realized  from  accounts  pledged  before  that  date,  and 
that  Johnson  had  so  commingled  his  collections  that  separation  of  the 
proceeds  was  rendered  impossible,  the  referee  conclii-led  that  the 
presumption  should  be  that  the  payment  was  made  from  the  proceeds 
of  the  newly  assigned  accounts,  upon  the  principle  applied  to  the  will- 
ful commingling  of  goods.  We  find  nothing  in  the  case  as  stated 
bv  the  referee  which  would  justify  the  application  of  such  a  rule. 
There  is  no  reason  for  supposing  that  the  commingling  of  the  col- 
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tectiolu  was  in  disregard  of  the  agreement  of  the  parties  or  was  made 

•.v!th  any  wrongful  intention.  It  was  not  reasonable  to  charge  the 
parties  with  knowleclge  that  bankruptcy  was  impeiilini^  or  thai  scmie 
other  condition  was  likely  to  arise  in  which  it  would  be  necessary  to 
have  so  carciui  a  record.  liut  we  shall  not  pursue  this  subject  further, 
because  of  the  graver  error  Into  whidi  the  referee  fell.  Nor  do  we 
need  to  settle  me  rights  of  the  parties  upon  the  footing  of  mutual 
credits  between  banks  and  their  customers.  The  facts  found  did  not 
justify  the  conchision  that  there  was  any  preference  which  was  void- 
able by  the  trustee,  even  if  it  should  be  found  that  the  payment  of 
the  $1,000  opv:rated  in  the  circumstances  to  effect  a  preference,  as  the 
referee  thou|^ht  it  did. 

The  question  whether  this  was  a  voidable  preference  which  must  be 
surrendered  before  the  bank  can  be  permitted  to  prove  its  claim  de- 
pends upon  the  construction  and  effect  of  section  5Tg  of  the  act.  Re- 
fore  the  amendment  of  that  subdivision  and  of  <;ection  COa  and  section 
t>Ob.  ilurt.'  was  ground  for  holding  that  section  5<g  made  voidable 
ail  preferences  which  were  dcciarcd  such  by  section  60a.  Before  the 
amendment  section  67g  was  not  restricted,  and  so  was  open  to  the 
inference  of  a  wide  reference  to  section  60a  for  a  complement,  and  that 
the  two  provisions  by  their  association  would  render  an)  pa3ment  or 
^'nnsfer  a  voidable  preference  which  if  made  in  the  circumstances 
mentiHiicd  in  section  60a,  would  enable  the  particular  creditor  to  obtain 
an  advantage  over  other  creditors  of  the  same  class.  This  was  so  held 
in  Pirie  v.  Chicago  T.  &  T.  Co.,  18^  U.  S.  438,  21  Sup.  Ct.  906,  45 
U  Ed.  1171,  in  a  cause  which  arose  prior  to  the  amendment.  But 
upon  a  recognition  of  the  embarrassments  which  business  men  might 
suffer  upon  that  rule  of  law  in  the  collection  of  their  debts.  Congress 
in  1903,  passed  the  amendment.  And  the  amcnrhncnt  of  section  57g 
makes  only  those  preferences  voidable  which  are  made  so  by  section 
'XJb,  or  by  67e.  which  latter  refers  otily  to  conveyances  made  with  in- 
tent to  defraud  cretlitors  or  rendered  invalid  by  some  statute  of  the 
state;  and  that  reference  need  not  be  further  noticed.  Section  60b, 
thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby 
to  create  a  preference.  The  nearest  approach  toward  this  requirement 
here  is  that  for  two  weeks  the  debtor  had  bcc-u  insolvent,  and  the 
otiicers  of  the  bank  had  reasonable  cause  to  believe  the  company  was 
insolvent  .\  man  is  insolvent,  as  that  term  is  defined  by  the  fifteenth 
siibdivision  of  section  1  of  the  act,  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  shall 
not.  at  a  fair  valuation,  be  sufhcicnt  in  amount  to  pay  his  debts.  But, 
to  make  the  reception  of  payment  a  preference,  the  creditor  must  have 
had  reasonable  cause  to  belteve  lliat  the  debtor  was  intending  to  give 
him  a  preference  over  other  creditors,  and  we  incline  to  think,  with  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  (Hardy  v.  Gray,  144  Fed. 
■^^i,  0?.-.  C.  C.  A.  562).  that  the  reasonable  implication  of  the 
language  is  that  the  debtor  himself  must  have  intended  the  preference. 
The  very  word  signifies  the  doing  of  a  thing  with  a  purpose  to  give 
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an  aclvantag"e:  riivl  tlic  constnirtion  which  treats  the  motive  of  tlie 
debtor  as  inditYcrcnt  seems  artiticial  and  awkward.  But  it  is  enough 
to  sa>  that  a  belief  that  a  debtor  is  insolvent  is  a  verj'  different  thin*? 
from  a  belief  that  he  intends  a  preference;  for  it  would  often,  and 
probably  generally,  happen  that  a  person,  though  in  fact  insolvent* 
would  while  continuing  his  business  in  the  usual  way  make  payments 
without  a  thought  of  disparagement  of  other  creditors  and  with  con- 
fidence in  his  ability  to  pav  them  all  And  upon  like  considerations 
the  creditor  may  share  in  the  confidence  of  his  debtor,  and  ma^'  weil 
suppose  that  tlie  debtor  while  paying  him  his  debt  in  the  common  course 
of  business  is  acting  without  any  purpose  of  giving  special  favor. 
Such  considerations  have  often  been  adverted  to  by  the  courts  as  the 
basis  of  decision,  and  were  the  principal  motive  for  the  amendment  of 
1903.  Grant  v.  National  Bank,  97  U.  S.  SO,  24  L.  Ed.  971;  Stuckv 
V.  Masonic  Savings  Bank,  108  U.  S.  74,  2  Sup.  Ct.  219,  27  L.  Ed.  640 ; 
In  re  Eggert,  102  Fed.  735.  43  C.  C.  A.  1;  Off  v.  Hakes,  112  Fed. 
:3G4,  73  C.  C.  A.  464;  Hardy  v.  Gray,  144  Fed.  922,  75  C.  C.  A.  562; 
J.  W.  Butler  Paper  Co.  v.  Geombel,  143  Fed.  $95,  74  C.  C.  A.  433 ; 
Loveland  on  Bank.  (3d  Ed.)  §  194c. 

Moreover,  this  appropriation  of  the  $1,000  was  made  pursuant  to  a 
stipulation  entered  into  at  the  time  when  the  last  previous  loan  and 
assignment  of  accounts  was  made.  That  stipulation  was  that  the 
assigned  accounts  should  stand  as  security  for  the  payment  of  the 
earlier  debt,  as  well  as  for  the  loan  then  made.  The  making  of  that 
loan  was  a  valid  consideration  for  the  assignment  of  the  accounts  as 
security  for  a  j^re-existing  debt.  Peters  v.  Merchants'  &  Farmers* 
Bank,  etc.,  141)  Fed.  3?r;.  79  C.  C.  A.  193;  Jones  on  Pledges,  §  361 
(2d  Kd.)  ;  1  Brandt  on  Suretyship  and  (guaranty  (3d  Ed.)  §  26,  and 
note  Iti;  Johtistou  v.  Nichols,  1  Com.  B.  2.i0  ;  Boyd  v.  Moyle,  2  Com. 
B.  6 14 ;  Burgess  v.  Eve,  L.  K.  13  Eq.  450 ;  Morrell  v.  Cowan,  L.  R. 
7  Ch.  Div.  151 ;  Leask  v.  Scott,  L.  R.  Z  Ch.  Div.  376;  Sitgreaves  v. 
Fanners*  &  Mechanics'  Bank,  49  Pa.  St.  359 ;  Buchanan  v.  Interna- 
tional Bank,  78  111.  500. 

Tlic  assic^nment  \va5  an  executed  agreement,  and  was  not  nn  ap:rcc- 
ment  to  be  subsequently  performed.  No  facts  are  found  by  the  ref- 
eree which  impeach  tlie  pfood  faith  of  the  assig^nment.  There  is  no 
finding  that  at  the  time  it  was  made  the  Martin  Company  was  in  con- 
templation of  bankruptcy  or  was  then  insolvent  That  being  so,  the 
right  of  the  bank  attached  when  tlie  agreement  was  made  and  would  not 
be  displaced  by  the  subsequent  bankruptcy  of  the  assignor. 

The  order  complained  of  in  the  petition  for  review  must  be  re- 
\er-cd.  with  cost*?,  and  the  oriijinal  order  allowing  the  complainant's 
claim  as  a  secured  claim  will  be  restored. 
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a55  Fed.  273.) 

HOPPER  V.  DENVER  &  R.  G.  R.  CO.* 
(CSrcuit  Court  of  Appeals,  i:ighth  Circuit.   May  24,  1907.) 

No.  2,414. 

L  Death— Statutes— Construction. 

Mills'  Ann.  St.  Colo.  §  1508,  creates  an  action  for  death  negligently  caus- 
ed 1)7  a  public  carrier,  and  declares  that  it  shall  forfeit  for  everj*  iicrson 
and  pnsscnjrer  so  inlnred  or  killed  not  more  than  $5,000,  nor  less  than 
;^,00u,  which  may  be  sued  for  and  recovered:  (1)  By  the  husband  or  wife 
of  deceased;  or  (2)  if  there  be  no  husband  or  wife,  or  he  or  she  fail  to  sue 
within  a  ymr  nftpr  such  death,  theu  by  the  lieir  or  lioirs  of  tlio  deceased, 
or,  if  the  decease  be  a  "minor  or  unmarried,"  then  by  the  father  and 
motber,  or.  If  either  of  them  be  dead,  then  by  the  stinrlyor.  Held  that,  if 
the  dec€>ascd  left  a  husband  or  wife,  the  sole  rlj;ht  of  action  ns  In  such 
survivor,  save  that  as  against  children  the  right  would  be  lost  unless 
asserted  within  a  year;  if  there  was  no  surviving  husband  or  wife,  or 
the  anrvlvor  failed  to  sue  within  a  year,  then  the  sole  ri^lU  would  Ik' 
Id  the  children;  and  If  there  was  nclthor  «iirvivini:  hiisband  nor  wife  nor 
any  children,  then  only  would  the  right  oi  at  tiou  be  in  the  father  and 
mother,  or  the  sanrlTor;  so  that  where  an  uomarrled  adult  female  is 
killed  by  the  negligence  of  a  carrier,  and  she  leaves  neither  hiisbaDd, 
child,  nor  mother,  the  right  of  action  is  in  her  surviving  father. 

[Ed.  Is'ote.— For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  §§  35-46.) 

Z  Sams— PnnmiABr  Ivum. 

When  decedent,  an  unmarried  female  19  years  of  nso  at  the  time  of  her 
denth,  was  two  years  old,  her  mother  died,  and  she  was  taken  l\v  plain- 
tiff, her  father,  to  reside  with  her  aunt,  with  svJiom  she  lived  until  she 
was  161,  when  she  was  sent  by  bira  to  school  to  fit  herself  for  teaching. 
She  wn5?  ffympathetic,  ambitious,  iiirliiatrlous,  of  cood  health,  and  fond  of 
her  father,  who  paid  the  expenses  incident  to  her  education,  and  desired 
to  keep  house  for  him,  hot  he,  being  a  farm  laborer  and  traveling  ma- 
chinist, had  not  married  again,  and  at  the  time  of  his  dan^rhter's  death 
was  60  years  of  age.  E^ld,  that  evidence  of  these  facts,  in  the  light  of 
the  natural  Influence  or  promptings  of  filial  ties,  was  suSlcient  to  sustain 
a  finding  that  there  was  a  reasonable  expectation  of  siibstantinl.  though 
not  large,  pecuniary  benefit  to  the  father  from  a  continuance  of  the  life 
of  the  daughter. 

(Ed.  Note.— ll^or  cases  tai  potait,  see  Gent.  Dig.  vol.  15.  Death.  I  2a] 

8.  OARaXKBS— IlMTTBT  TO  PA^NQZSS-^DEATH— NCOIIGBNCB— PBISUICFTIOK. 

In  an  action  for  death  of  a  passenger  by  the  alleged  negligence  of  a  car- 
rier's servants,  evidence  that  plaintlCT  was  a  passenger,  and  that  her  death 
resulted  from  an  accident  to  the  train,  was  sufficient  to  establish  a  prima 
facie  case  of  the  carrier's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  H  1307- 

1314.] 

In  Krror  to  the  Grcutt  Court  of  the  United  States  for  the  District  of 

Colorado. 

James  H.  Teller  (J.  H.  Mcrorklc.  on  the  brief)*  for  plaintlfT  in  error. 
Henry  A.  Diibbs  (Thomas  H.  Devine,  J.  W.  Preston.  Joel  F.  X'aile. 
C.  \V.  Waterman,  and  E.  N.  Clark,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEV ANTER.  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  under  a 
statute  of  Colorado  by  a  father  to  recover  damages  of  a  railroad  com- 
pany for  the  death  of  his  daughter,  alleged  to  have  been  caused  by 

•Befaearing  denied  September  9XK  1907. 


Digitized  by  Google 


22 


M  C.  C.  A.  BBP0RT8. 


the  negligence  of  the  company  while  slic  was  a  passenger  npon  one 
of  its  trains.  At  the  conclusion  of  the  plaintiff's  case  in  chief,  the 
court  upon  the  defendant  s  motion,  directed  a  verdict  in  its  favor,  and 
we  are  now  called  opon  to  consider  whether  or  not  that  rating  was 
right. 

The  statute  of  the  state  under  which  the  right  of  action  was  as- 
serted is  as  follows  (Gen.  St.  1877,  §§  877-S7d ;  Mills'  Ann.  St.  §§ 

IGUS-lolO) : 

"Sec.  1508.  Whonever  auy  person  shall  die  from  any  Injury  resulting  from 
or  occasioned  by  the  negligeuce,  un.skilfiiln«88  or  criminal  intent  of  any  ofRcer. 
AKent,  servant  or  employ^,  whilst  running,  conducting  or  managing  any  Uh  ouio- 
tlve.  car  or  tri\\u  nf  cars,  or  of  auy  driver  of  any  ixmch  or  otlicr  public  convey- 
ance whilst  ill  (barge  of  tlie  same  as  a  driver,  aud  when  any  passenger 
shall  die  from  any  injury  resultlug  from  or  occasioned  by  any  defect  or  insulfi- 
dency  In  any  railroad  or  any  part  f hereof,  or  In  any  locomotive  or  car.  or 
in  any  stage  coach,  or  other  public  conveyance,  the  corporation.  Individual  or 
indlTlduala  In  whose  employ  any  ancb  officer,  agent,  servant,  enii>loy6.  master, 
pilot.  ciT^lnccr  or  driver  shall  bo  at  the  time  such  injury  is  committed,  f>r  who 
owns  any  such  railroad,  loc-omotlve,  car,  stage  coach  or  otJier  public  convey- 
ance at  the  time  any  soch  Injury  is  recelyed,  and  resuttlog:  from  or  occasioned 
liy  (IcfiH^t  or  insufTiciriicy  above  des<'ribed,  shall  forfeit  and  pay  for  cv^r:- 
person  aud  passeuger  so  Injured  the  sum  of  not  exceeding  five  thousand  (5,0o«>> 
dollars,  and  not  less  than  three  thousand  (3,000)  dollars,  which  may  be  soed 
for  and  riMt)ver<Hl : 

"First — liy  tlie  hu-sband  or  wife  of  deceased,  or 

"Second-  If  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within 
one  year  after  such  death,  then  by  the  heir  or  heirs  Of  the  deceased,  or 

"Third — If  sneh  doceasiHl  be  a  minor  or  tiiiniarried,  then  by  the  father  and 
mother,  who  may  join  in  the  nuit,  aud  eacti  shall  have  an  equal  interest  iu 
the  Judgment :  or  if  either  of  them  be  doid,  then  by  the  survivor.  In  faults 
instituted  under  this  section  it  shall  be  competent  for  th»»  defendant  for  his 
defense  to  show  that  the  defect  or  Insutficieney  named  in  this  section  was  not 
o  neffligent  defect  or  Insofflciency. 

"See.  l.")00.  Whenever  the  death  of  a  person  slmll  ho  caused  by  a  wroiijrful 
act,  neglect  or  default  of  anotlier,  and  the  act,  ucgliM  t  or  default  is  sucli  «« 
would  (If  death  had  not  ensued)  hare  entitled  the  party  Injured  to  maintain 
an  action  and  recover  dauinpcs  In  respect  tbere<if.  then,  and  In  every  sil<dl 
case,  the  person  who,  or  the  corporation  which  %vould  have  been  liable.  If  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages  notwithstanding  the 
death  of  the  party  injured. 

"See.  lalO.  All  damages  accruing  under  the  last  preceding  section  shall  be 
sued  for  and  recovered  by  the  same  parties  aud  In  the  same  mauuer  as  pro- 
vided in  the  first  section  of  this  act,  and  in  every  such  action  the  Jury  may 
give  snch  damages  as  they  may  d<'em  fair  and  just,  not  cxceedtnj:  five  tlum- 
sand  <."»,0<)0)  Idollarsl,  with  reference  to  the  necessary  injurj-  resulting  from 
such  death,  to  the  surviving  parties,  who  may  be  entitled  to  sue;  and  also  baT- 
Ing  regard  to  the  miffsating  or  aggraratln;  ctrcomstances  attending  any  ancb 
wrongful  act,  neglect  or  default." 

The  words  'Mieir  or  heirs,"  in  the  second  subdivison  of  section  1508, 
mean  child  or  children,  that  is,  lineal  descendants  (Hindrv  v.  Holt 
24  Colo.  4rA,  51  Pac.  100?.  L.  R.  A.  ^51.  i]^  Am.  St.  Rep.  235)  ; 
and.  thoiiL^h  some  of  the  printed  statutes  of  the  state  make  the  words 
"father  and  mother"  in  the  next  subdivision  read  "father  or  mother.'* 
the  first  reading  is  correct  (Pierce  v.  Conners,  20  Colo.  178,  183,  37 
Pac.  721,  46  Am.  St.  Rep.  279). 

The  evidence  disclosed  that  the  deceased  was  19  years  old,  and  so 
was  an  adult  under  the  laws  of  Colorado  (3  Mills'  Aim.  St.  Rev.  Supp. 


Digitized  by  Google 


BOPPEB  Y.  DENVER  A  B.  O.  B.  CO. 


23 


§  4G99)  ;  that  she  was  unmarried  ;  and  that  she  left  surviving  her  a  fa- 
ther, the  plaintiff,  hat  no  husband,  child,  or  mother.  If,  therefore,  her 
death  was  otherwise  one  for  which  the  defendant  was  required  to  re- 
spond in  damages,  the  third  subdivision  of  section  1508,  if  read  Hterally, 
gave  the  father  a  right  of  action ;  but  the  Circuit  Court,  being  of  opin- 
ion that  the  words  "minor  or  unmarried"  in  that  subtlivision  must  be 
read  "minor  and  unmarried."  held  tli^it  no  right  of  action  was  given 
for  the  death  of  an  adult  leaving  no  surviving  spouse  or  child  ;  and 
this  was  one  of  the  reasons  assigned  for  directing  a  verdict  for  tlie 
defendant. 

As  no  right  to  recover  damages  resulting  from  death  was  recog- 
nized by  the  common  law,  the  father's  right  in  this  instance,  if  he  had 
any,  must  arise  entirelv  from  the  state  statute.  Hindry  v.  Holt,  24 
Colo.  104.  51  Pac.  1002,  39  L.  R.  A.  351.  05  Am.  St.  Rep.  235  ;  Swift 
V.  Johnson,  ?!  C.  C.  A.  619,  138  Fed.  8n7,  1  L.  R.  A.  (N.  S.)  1161. 
As  written,  it  plainly  confers  such  a  right  upon  him,  for  not  only  does 
it,  by  the  use  of  the  terms  "any  person,"  "any  passenger,"  "every 
person  and  passenger,"  and  "every  such  case,''  manifest  a  purpose  to 
cover  every  instance  of  death  caused  in  the  manner  specified,  and  not 
within  the  qualification  expressed  in  Atchison,  etc.,  Co.  v.  Farrow,  6 
Colo.  4U8,  whether  the  deceased  be  a  minor  or  an  adult,  married  or 
unmarried,  but  it  in  terms  i^ives  the  right  of  recovery  to  the  father 
where,  as  here,  he  is  the  only  survnvincf  parent,  and  the  deceased 
leaves  no  siirvivinc:  spouse  or  child.  Thus  far  there  is  no  conflict, 
nur  any  difticiilLv  ui  applying  the  statute.  But  it  is  said  that  conflict 
and  difficulty  are  encountered  when  the  third  subdivision  of  section 
1508,  respecting  the  right  of  the  parents,  and  the  two  preceding  sub- 
divisions, respecting  the  rights  of  the  surviving  husband  or  wife  and 
the  children,  are  read  together,  because  a  minor  may  die  leaving  a  hus- 
band or  wife  and  also  parents ;  and  it  could  have  been  added  that  an  un- 
married person  may  die  leaving  children  and  also  parents,  as  in  the 
case  of  a  widower,  widow,  or  the  mother  of  illegitimate  children. 
See  In  re  Kaufman,  131  N.  Y.  C20,  30  N.  E.  15  L.  R.  A.  292; 
Mills'  Ann.  St.  §§  127,  1533;  Mills'  Ann.  St.  Rev.  Supp.  §  4058; 
Marshall  v.  Wabash  Ry.  Co.,  120  Mo.  276,  25  S.  W.  179.  All  of 
this  is  undoubtedly  true.  And  it  is  equally  true  that,  if  each  subdivi- 
sion is  read  literally,  they  will  in  the  instances  supposed  give  con- 
flicting rights  of  action  to  the  surviving  spouse  and  to  the  parents,  or 
to  die  cliildren  and  to  the  parents,  as  the  case  may  be,  when  the  statute 
as  a  whole  makes  it  plain  that  there  shall  he  hut  one  ri.L,dit  of  action 
and  but  one  recovery  in  respect  of  any  death  ;  that  the  ri^ht  of  recov- 
ery shall  be  in  the  surviving  spouse,  if  there  be  one,  and,  if  not,  then 
in  the  children,  if  there  be  any;  and  that  it  shall  be  in  the  parents 
only  where  there  is  neither  surviving  spouse  nor  child.  To  obviate 
the  conflict  and  difficulty  thus  presented,  the  Circuit  Court  construed 
the  words  "minor  or  unmarried"  to  mean  "minor  and  unmarried,"  and 
this  construction  is  now  earnestly  pressed  upon  us  by  counsel  for  the 
defendant.  But  we  cannnt  ^Wt  it  our  apjiroval.  It  does  not  entirely 
avoid  the  conflict  and  diilicnltv  which  make  resort  to  inter])retation 
necessary,  and  does  not  give  chcct  to  the  controlling  purpose  and  spirit 
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of  the  statute  otherwise  made  manifest.  If  it  were  adopted,  these 
subdivisions  would  still  give  conflicting  rights  of  action  for  the 
death  of  one  who,  although  a  minor  and  unmarried,  dies  leaving  chil- 
dren and  also  parents,  as  may  be  the  case  with  a  minor  who  is  a  widow* 

er,  widow,  or  the  mother  of  illegitimate  children ;  and,  as  held  by  the 
Circuit  Court,  it  would  defeat  a  right  of  action  for  the  death  of  an 
adult  leavinci:  parents,  but  no  siirviving  spouse  or  child,  although  such 
a  case,  as  before  stated,  is  withm  the  terms  of  the  statute  as  written, 
and  aLo  within  its  purpose  and  spirit. 

But  there  is  another  coiiiLruction,  which,  while  neither  excluding 
any  case  within  the  terms  used,  nor  including  any  not  within  them, 
harmonizes  the  three  subdivisions,  avoids  all  the  difficulties  suggested, 
and  gives  full  effect  to  the  purpose  and  spirit  of  the  statute  as  a  whole. 
The  subdivisions  are  evidently  intended  to  take  rank  and  have  efTect 
in  the  order  in  which  they  occur,  and  their  true  meaning,  a?  we  think, 
may  be  stated  in  this  way :  If  the  deceased  leave  a  husband  or  wife, 
the  sole  right  of  action  will  be  in  such  survivor,  save  that,  as  against 
children,  the  right  will  be  lost  unless  asserted  by  suit  within  one  year; 
but  if  ^ere  be  no  surviving  husband  or  wife,  or  the  survivor  fail  to 
sue  within  one  year,  then  the  sole  right  of  action  will  be  in  the  chil- 
dren; and  if  there  be  no  surviving  husband  or  wife,  nor  any  child, 
then,  and  then  only,  will  the  right  of  action  be  in  the  father  and 
mother,  or  the  survivor  of  thoTiT.  The  first  subdivision  does  not  make 
the  right  of  the  husband  or  wife  dependent  upon  the  majority  of  tlie 
deceased,  nor  does  the  second  make  the  right  of  the  children  depend- 
ent upon  his  majority  or  upon  his  being  married  at  the  time  of  his 
death;  and  as  the  third  is  evidently  designed  to  take  rank  and  have 
effect  in  subordination  to  the  other  two,  we  think  it  should  be  inter- 
preted as  if  it  read :  "If  such  deceased  be  a  minor  or  unmarried,  and 
leave  no  surviving  husband  or  wife  and  no  surviving  child,  then  by  the 
father  and  mother."  In  no  other  w-ay  can  the  three  subdivisions  be 
completely  harmonized  witliout  violating  the  sense  of  the  statute  as  a 
whole.  And  no  little  support  is  given  to  this  construction  by  the  de- 
cisions of  the  appellate  courts  of  the  state,  covering  a  period  of  sev- 
eral years,  in  which,  without  discussion  of  the  question,  the  statute 
is  treated,  as  giving  the  parents  a  right  of  action  for  the  death  of  an 
adult  child  leaving  no  survivii^  spouse  or  child.  Denver,  etc.,  Co.  v. 
Wilson,  12  Colo.  20,  20  Pac.  310;  Hindry  v.  Holt,  24  Colo.  464,  468, 
51  Pac.  1003.  39  L.  R.  A.  351,  65  Am.  St.  Rep.  235;  Mitchell  v. 
Elevator  Co.,  12  Colo.  App.  277,  55  Pac.  736. 

The  statute  was  largely  copied  from  one  in  Missouri,  which  read 
"minor  and  unmarried,"  and  this  is  advanced  as  a  reason  for  read- 
ing the  Colorado  statute  in  the  same  way;  but  we  think  it  is  a  suf- 
ficient answer  to  say  that,  in  adopting  the  statute,  the  Colorado  Legis- 
lature not  only  changed  the  word  "and"  to  "or,"  but  otherwise  modi- 
fied the  language  used,  and  must  have  intended  to  give  effect  to  what- 
ever change  of  meaning  naturally  resulted  therefrom.  Crawford  v. 
Burke,  105  U.  S.  176,  190,  25  Sup.  Ct.  9,  49  L.  Ed.  147.  One  of  the 
other  changes  is  particularly  significant.  The  Missouri  statute  lim- 
ited the  right  of  recovery  under  the  second  subdivision  to  the  minor 
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children,  and  so  gave  an  adult  no  ripfht  in  respect  of  the  death  of  a 
parent.  But  the  Colorado  L,egislature,  before  adopting  the  statute, 
changed  this  subdtvision  so  that  it  would  embrace  all  children,  wheth- 
er minors  or  adults;  and  while  this  was  being  done  it  was  not  un- 
natural that  the  next  subdivision  should  also  be  changed,  as  we  think 
it  was,  so  that  the  parents  would  have  the  same  right  to  recover  for 
the  death  of  an  adult  child  as  ibr  the  death  of  a  minor,  that  is,  wher- 
ever there  is  no  preferred  beneficiary  under  the  two  preceding  sub- 
divisions. 

We  conclude  that  the  Circuit  Court  erred  in  its  interpretaticm  of 
the  statute. 

Another  reason  assigned  by  the  Circuit  Court  for  directing  a  verdict 

for  the  defendant  was  that  there  was  no  evidence  of  any  pecuniary 
injury  to  the  plaintiff  from  the  death  of  the  dauc:hter.  In  substance, 
the  evidence  was  as  follows:  When  the  deceased  was  two  years  old, 
her  mother  died  at  the  family  home  in  Texas,  and  shortly  thereafter 
the  child  was  taken  by  the  father  to  an  aunt  near  Greenfield,  Mo.,  with 
whom  she  lived  until  she  was  16.  He  then  sent  her  to  a  school  at 
Parkville,  Mo.,  that  she  might  prepare  herself  for  teaching,  and  he 
paid  the  expenses  incident  thereto.  She  had  been  in  this  school  three 
years  and  was  on  a  visit  to  a  sister  in  Colorado  when  she  met  her  death. 
She  was  sympathetic,  ambitions,  industrious,  of  good  health,  fond  of 
her  father,  and  wanted  to  kecji  h  >iise  for  him.  but  had  not  as  yet  ren- 
dered any  service  to  him  or  made  any  contribution  to  his  support. 
After  the  mother  died,  the  father  continued  to  reside  in  Texas,  but 
broke  up  housekeeping^.  He  was  chiefly  engaged  as  a  traveling  ma- 
chinist, and  sometimes  as  a  farm  laborer;  his  earnings  being  about 
$50  per  month.  He  had  not  married  again,  and  was  60  years  old. 
C«^n«idering  this  evidence  in  the  lig-ht  of  the  natural  influence  or 
prompting-  of  filial  ties,  we  think  it  would  have  sustained  a  finding  that 
there  was  a  reasonable  expectation  of  substantial,  though  not  large, 
pecuniary  benefit  to  the  father  from  a  contniuance  of  the  life  of  the 
daughter.  Pierce  v.  Conners,  20  Colo.  178, 182,  87  Pac.  721,  46  Am. 
St  Rep.  279 ;  Gibson,  etc.,  Co.  v.  Sharp,  5  Colo.  App.  321,  327,  38  Pac. 
850;  Swift  &  Co.  v.  Johnson,  71  C.  C  A.  619,  138  Fed.  SG:. 

It  may  be  that  in  the  further  progress  of  the  case  it  will  become 
r)erpc<;ary  to  consider  whether  the  provision  in  section  1508  for  a 
mmimum  recovery  of  $3,000.  irrespective  of  actual  pecuniary  injury, 
is  valid,  and,  if  so,  whether  that  section  is  thereby  made  penal  in  the 
sense  that  it  may  be  enforced  only  in  the  courts  of  Colorado  (see  Phil- 
pott  V.  Missouri  Pac.  Ry.  Co.,  85  Mo.  164 ;  Carroll  v.  Missouri  Pac.  Ry. 
Co.,  88  Mo.  239, 246, 67  Am.  Rep.  382 ;  Marshall  v.  Wabash  R,  Co.  [C. 
C]  46  Fed.  269;  Dale  v.  Atchison,  etc.,  Co.,  57  Kan.  601,  47  Pac.  521; 
Matheson  v.  Kansas  City,  etc.,  Co..  61  Kan.  667,  60  Pac.  747 ;  Adams 
v.  Railroad  Co.,  67  Vt.  76,  30  Atl.  687,  48  Am.  St.  Rep.  800 ;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123;  Stewart 
V.  Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105,  42  L. 
Ed.  537;  Brady  v.  Daly,  176  U.  S.  148,  25  Sup.  Ct.  62,  44  L.  Ed.  109 ; 
Boston  &.  Maine  R.  R.  Co.  v.  Hurd,  47  C.  C.  A.  615,  108  Fed.  116, 
56  L.  R.  A.  193;  s.  c.  184  U.  S.  700,  22  Sup.  Ct.  939,  46  L.  Ed.  766; 
McCabe  v.  American  Woolen  Co.  [C.  C]  124  Fed.  283 ;  s.  c  65  C. 
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C.  A.  59,  132  Fed.  1006 ;  Malloy  v.  American  Hide  &  Leather  Co. 
[C.  C]  148  Fed,  482;  Wharton's  Conflict  of  Laws  [3d  Ed.]  §§  4b, 

480a;  Atlanta  v.  Chattanoogfa  Foundry,  61  C.  C.  A.  38?,  :192,  127 
Fed.  23,  28,  64  L  R  A.  721  ;  s.  c.  20?>  U.  S.  390,  397,  27  Sup.  Ct. 
65.  51  L.  Kd.  241;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1,  17,  ^•*') 
Sup.  Ct.  108,  49  L.  Ed.  3(13)  ;  but  the  attitude  in  which  the  case  is 
presented  to  us  in  sucli  that  we  do  not  xieem  the  present  consideration 
of  these  matters  necessary  or  wise. 

Some  question  was  raised  in  argument  respecting  the  sufficiency 
of  the  evidence  of  negligence  on  the  part  of  die  defendant,  but  this 
need  not  be  noticed  further  than  to  say  that  the  evidence,  without 
exculpating  tlie  flefendant,  and  without  any  suggestion  of  fault  on 
the  part  of  the  deceased,  disclosed  that  her  deatli  was  caused  by  an 
accident  tn  tlic  train  on  which  she  was  a  passenger,  and  .*^o  the  case 
was  brought  within  the  rule  announced  by  the  Supreme  Court  in 
Gleeson  v.  Virginia  Midland  R.  R.  Co.,  140  U.  S.  435,  443,  444,  11 
Sup.  Ct.  859,  35  L.  Ed.  458 : 

'*Tbnt  the  happening  of  an  injnrtons  accident  to  In  passeni^er  cases  prima 

facie  evidence  of  negligence  on  the  part  of  the  carrier,  nnd  that  (the  passenger 
being  bimfielf  in  the  exercise  of  due  care)  the  burden  then  rests  upon  the  car- 
rier to  Bbow  tbftt  Its  whole  duty  was  performed,  and  that  the  Injnry  was  un- 
avoidable by  hmnan  forcsi^ilit.  ♦  ♦  ♦  xiie  law  Is  that  the  plaintiff  must 
show  negligence  in  the  defetidnnt.  This  is  done  prima  facie  by  sbowiiig,  if  tbe 
plulatill  be  a  passenger,  that  the  accident  occurred." 

See,  also,  Wall  v.  Livezav,  6  Colo.  465 ;  Sanderson  v.  Frazier,  8 
Colo,  rn,  5  Pac.  632,  54  Am'.  Rep.  544;  Denver  &  Rio  Grande  R.  R. 
Co.  V.  Fotheringfham,  17  Colo.  App.  410,  68  Pac.  978. 

For  the  error  in  directing  a  verdict  for  the  defendant,  the  judgment 
is  reversed,  with  a  direction  to  grant  a  new  trial. 


1 


Digitized  by  Google 


CLABK  Y.  I.76TEB.  27 

(155  Fed.  613.) 

CLARK  V.  LYSTER. 
(Circuit  Court  of  Appeals*  Eighth  Circuit.   April  27.  1907.) 

No.  2,458. 

1.  PABTNEBSUIt>— PaRTNBBSUIP  PiIOPEBTT»RBAL  ESTATE  USBD  IN  BUSIITTOS. 

Real  estate  not  purchased  with  partnership  funds  docs  not  boromo  part- 
nershlp  property,  though  used  for  partnership  purposes,  unless  there 
some  agreemtint  that  It  shall  be  so  conaidered. 

[Ed.  Note.— For  cases  in  polat,  see  Gent.  Dig.  toI.  88,  PartBersbip,  U 

SL  MOBTOAQESMoUTGAOEABLE  IRTKREST— EliOIBILITT  TO  ReCOBD. 

Two  partners  In  a  ranniifacturinR  business  who  owncnl  the  real  estate 
used  tiiereiu  as  equal  tenants  iu  eommou  entered  into  a  contract  by  which 
one  retired  from  active  participation  in  the  busiuess  but  remained  as  a 
silent  partner  for  a  term  of  five  years,  leaving  the  most  of  his  capital  in- 
Tested,  lie  also  conveyed  to  his  partner  his  half  Inter^t  in  the  real  es- 
tate **as  a  basis  of  credit**  bat  took  a  bond  for  its  reconveyance  absolutely 
and  unconditionally  at  the  end  of  the  term  without  subjecting  it.  as  be- 
tween the  parties,  to  the  risks  of  the  business.  After  the  expiration  of 
the  term,  when  he  had  become  entitled  to  a  reconveyance  but  had  not  re- 
oeiTed  it.  he  executed  a  mortgage  on  his  interest  in  the  real  estate  to  se- 
cure a  valid  indebtedness.  Hchl.  thnt  such  real  estate  was  not  property  of 
the  partnership  but  of  the  individual  partners;  that  the  mortgagor  was 
tiie  equitable  owner  of  a  half  interest  therein  which  was  mortgageable  as 
real  estate,  and  that  the  mort-rage  given  was  valid,  no  rftrhts  of  partner* 
ship  creditors  having  intervened,  and  was  entitled  to  record  under  Gen. 
8t  Kan.  1901,  f  1221,  if  not  as  a  tedmical  mortgage,  as  "an  instrument  In 
writing**  aflfecting  real  estate,  which  record  was  constructiye  notice  to  all 
sobeequent  purchasers  of  its  contents. 

(Ed.  Note. — For  cases  iu  point,  see  Cent  Dig.  vol.  35,  Mortgages,  §9  10, 
11.  201.1 

3,  Emuppei^Equitablk  EsToi'i'ELr— Acts  Cbeatino. 

In  a  suit  to  foreclose  a  mortgage,  given  to  complainant  by  his  son, 

against  a  grantee  of  the  property,  it  appeared  tliat  defendant  and  the 
mortgagor  were  partners  in  a  manufacturing  buniness,  and  owners  as  ten- 
ants in  common  of  the  real  estate  used  In  the  business.  They  entered 
Into  a  contract  liy  which  the  mort^'aj:or  retired  as  an  active  jtartner,  but 
remained  for  a  term  of  live  years  as  a  silent  partner,  leavinj;  tlie  most  of 
his  caiiitttl  in  the  business,  and  also  nialiinK  defendant  a  loan  to  be  used 
in  the  business  and  accounted  for  subject  to  its  risks.  He  also  conveyed 
his  interest  in  the  real  estate  to  defendant  "as  a  basis  of  credit,"  but  took 
a  bond  for  its  reconveyanc*e  at  the  end  of  the  partnership  term.  About 
that  time  he  and  defendant  became  involved  in  litigation  respecting  the 
lattcr's  accountiuiT  under  the  partnership  a^rreenient,  which  did  not.  liow- 
ever,  involve  or  affect  the  real  estate.  Pending  such  litigation,  and  after 
he  had  become  entitled  to  a  reconveyance  of  the  real  estate  but  had  not  re> 
C^ved  it  he  executed  tlie  mortgage  in  suit  to  complainant,  covering  his 
Interest  In  such  real  estate,  to  secure  a  valid  iiidebtednesa.  which  mortgage 
was  duly  recorded.  Subsequently  a  settiement  of  the  litigation  was  ef- 
fected between  the  parties  by  which  defendant  paid  the  mortgagor  a  sum 
of  money  in  fnll  nf  his  interest  in  the  business  and  the  loan  and  received 
a  quitclaim  deed  to  the  mortgagor's  interest  in  the  real  estate.  Nothing 
was  said  In  regard  to  the  mortgage,  and  defendant  had  no  actual  knowl- 
edge of  It.  Complainant,  who  resided  in  another  state,  hearing  of  the 
pending  settlement,  visited  his  son.  and,  on  completion  of  the  settlement, 
received  part  payment  of  the  mortgage  debt  from  the  proceeds,  a  portion 
Of  which  he  gave  to  his  son  to  be  invested  for  the  benefit  of  his  family.  It 
was  in  dispute  whether  he  arrived  before  or  after  the  completion  of  the 
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settlpinont.  but  In  any  eyent  he  took  no  part  therein.  Held^  th&t  there  was 
nothing  \u  such  facts  or  !n  coraplainnnt's  roiiduct  which  created  an  equi- 
table estupiK'l  tu  prevent  him  from  enforcing  bis  mortgage  against  the 
property  for  the  halanoe  due  him. 

[  Ed  Note.-'For  cases  in  polnt»  see  Cent,  Dig.  vol.  10,  fiBtoppeI»  H  165- 
187J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

This  was  a  bill  In  equity  to  foreclose  a  mortgage  given  April  27.  1001,  by 
Herbert  U.  Clark  and  his  wife  to  Uanrey  S.  Clarkt  his  father,  conveying  an 
undivided  one-half  Interest  in  certain  real  estate  situated  In  Wilson  county, 
Kan.,  to  secure  the  paynieut  of  certain  notes  amounting  to  $35,000  described 
In  the  mortgage,  upon  which  $19,500  remained  unpaid  when  the  suit  was 
brought.  This  mortgage  was  duly  recorded  in  the  olUce  of  the  register  of 
deeds  of  Wilson  county  on  April  29,  1901.  The  mortgagors  and  also  one  Fred- 
crirk  E.  Lyster,  who  held  the  title  to  the  niortk'aged  premises  at  the  time  the 
suit  was  brought,  were  originally  made  defendants.  Subsequently  the  suit  was 
dismissed  as  to  the  Glarks  and  prosecuted  only  a^lnst  defendant  Lyster. 
His  niiswor  admits  the  exwution  of  the  m  irt>;age  as  charpvl.  but  avers  that 
at  the  time  it  was  given  Clark,  the  mortgagor,  had  no  mortgageable  inter- 
est in  the  land  conveyed,  that  the  notes  claimed  to  have  been  secured  by  the 
mortgage  bad  all  been  paid  and  satisfied,  and  ttiat  the  mortgagee  by  reason  of 
certain  facts  was  estoppr>i1  ifi  fMiuity  from  enforcing  his  security.  The  main 
facts,  as  disclosed  by  the  pleaUingH,  proof,  and  proceedings  below,  are  as  fol- 
lows: Defendant  Lyster  and  Herbert  Clark,  the  mortgagor,  had  prior  to  April 
27,  1895,  been  copartners  In  the  mnmifnftnre  of  linseed  oil.  and  wwo  then 
the  owners  lo  fee  simple,  as  tenants  in  common,  each  of  an  undivided  one-half 
Interest  In  the  real  estate  which  had  been  used  by  them  in  connection  with 
their  nuuiufacturint.'  business,  the  one-half  of  which  belonjring  to  Clark  oon- 
stitutt'd  tlio  land  which  ho  siihseqnently  mortjrapod  to  liis  father.  Their  part- 
nership was  on  that  day  disbolvetl,  and  a  new  agreement  eutered  Into  by  which 
Clark  was  to  retire  from  active  participation  in  the  business,  but  to  retain 
as  a  silent  partner  for  a  term  of  five  years  thereafter  his  Interest  In  it.  He 
agreed  to  leave  his  portion  of  the  partnership  capital,  except  ^,000,  In  the 
business,  to  loan  lyster  $2S,000  for  five  years,  to  pay  annually  to  Lyster  $2,000 
in  lieu  of  rendering  personal  services  in  carrying  on  the  business,  and  in  order 
to  afford  Lyster  a  basis  of  credit  and  commercial  standing  he  agreed  to  con- 
vey and  did  convey  to  Lyster  by  a  quitclaim  deed  his  one-half  undivided  in- 
terest In  the  mill  property,  taking  from  Lysfor  a  bond  for  a  deed  to  reconvey 
the  same  to  him  on  September  1.  Vj(X).  Tliey  pro<'oeded  with  the  business 
under  the  new  agreement  until  about  the  expiration  of  the  term,  when  Clark 
brought  his  acti<m  against  Lyster  to  wind  up  their  partnership  business  and 
for  an  accounting  of  all  moneys  due  to  him  from  Lyster  under  the  agreement 
of  April  27,  1895.  On  March  1,  1902,  while  that  action  was  pending,  Clark 
and  Lyster  settled  and  compromised  all  tikeir  differences  luTolTod  in  the  suit. 
Lyster  paid  Clark  $40,000  in  full  of  all  his  dues,  whether  for  money  loaned 
or  profits  made.  Clark  dismissed  his  suit,  and  agreed  to  and  did  convey  by 
a  quitclaim  deed  his  one-half  e<iuitable  Interest  in  the  mill  property  whi<  h 
lie  had  on  April  27,  1901,  mortgaged  to  his  father  and  for  which  he  then  held 
Lyster's  bond  for  a  deed.  At  the  time  of  that  settlement  Lyster  had  no  actual 
as  distinguished  from  constructive  knowledge  of  the  existence  of  the  mortgage 
sued  on,  or  of  the  fact  that  Clark's  father  had  any  rl^t  or  Interest  In  the 
liroperty.  and  believed  he  was  acquiring'  fnnn  '"Inrk  an  unincumbered  title 
to  the  same.  After  Clark  received  the  ^40,ijo«>  from  Lyster  pursuant  to  the 
terms  of  the  settlement  he  paid  more  than  $16,000  of  It  over  to  his  father 
In  partial  satisfaction  of  the  niprtgaue  debt,  and  the  latter.  l>elng  then  79  years 
old.  made  a  present  to  his  son  of  $10,OtX»  to  he  invested  for  the  snpi)ort  of 
bis  family.  Lyster,  after  making  his  settlement  with  Clark  on  March  '2,  11KJ2, 
under  the  belief  that  he  was  the  owner  of  an  unincumbered  title  to  the  land 
in  question,  erected  ilit  roon  p«*rmanent  hnprovements  of  the  value  of  $20,000, 
and  was  not  actually  informed  of  complainant's  claim  until  this  suit  was  be- 
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gun,  July  10.  1902.  The  court  below  by  consent  of  parties  appointed  a  special 
master  to  take  testimony  and  return  the  same,  witb  bis  findings  of  fact  based 
thereon,  to  tbe  court  Tbe  master  heard  the  proof,  made  a  finding  of  the 
frre^nlncr  mnin  facts,  niul  also  foimtl  (nsiii<»  lils  language)  that:  "Close  con- 
fidential relations  existed  at  all  times  between  Harvey  S.  Clarl£  and  Herbert 
H.  Clark;  the  father  was  generom  to  the  sod,  and  to  a  considerable  extent 
was  fl'>niinatotl  by  the  son.  The  settlt mont  was  brought  to  a  close-  ;iftor  Har- 
vey S.  Clarlv  had  come  to  Kansas  City  in  order  to  be  present  when  the  settle- 
ment was  made,  and  at  a  time  when  Harvey  S.  Clarlc  was  dwelling  with  his 
son  Herbert  H.  Clark.  Of  the  proceeds  of  said  settlement  Harvey  S.  Clartc 
presented  Herbert  H.  Clark  with  about  $10,000  to  Invest  for  the  Inttor's  fam- 
ily, although  Herbert  H.  Clark  was  then  still  Indebted  to  Hurvey  S.  Clark 
in  the  sum  of  nearly  120,000.  From  these  facts,  as  well  as  from  tbe  con- 
tradicton'  evidence  which  Harvey  S.  Clark  gave  and  the  lack  of  niti  rest  which 
be  manifested  while  testifying,  I  find  that  Harvey  S.  Clark  uuthorhfied  the 
settlement  which  was  made  by  Herbert  H.  Clark  with  Lyster,  and  that  the 
attempt  to  foreclose  the  written  instrument  described  in  tbe  bill  of  complaint 
is  an  afterthought  conceived  by  Herbert  H.  Clark,  who  overpersuaded  his 
father  to  undertake  it."  He  also  specially  found  that  "neither  during  the 
negotiations  for  settlement  nor  at  the  time  of  the  settlemoit  and  payment 
of  the  .<40  'W(  was  anythin;;  said  one  way  or  the  other  by  any  of  the  parties 
engaged  therein  concerning  the  said  mortgage,"  and  that  Clark,  in  considera- 
tion of  the  receipt  of  $40,000  from  liyster,  agreed  to  and  did  accept  the  same 
in  full  settlement  and  satisfaction  of  the  indehteflness  due  him  from  Lyster, 
which  he  found  to  be  .53S,27i».4.'j,  and  agreed  "to  make,  execute  aud  deliver 
to  said  Lywier  at  the  time  said  $40,000  is  paid  a  good  aud  sufficient  quitclaim 
deed  of  conveyance  of  all  of  his  riirht.  title  and  interest  in  and  to"  the  ]iro)>- 
ert>-  which  was  mortgaged.  He  also  specially  found  that  the  issue  invoIve<l 
in  the  accounting  suit  between  Clark  and  Lyster  "did  not  embrace  or  involve 
or  inciode  any  questions  pertaining  to  the  real  estate  or  the  reconveyance  there- 
of or  other  matters  provided  for  In  the  bond  of  date  April  27,  189r».  but  only 
as  to  the  moneys  loaned  and  left  iD  the  business  by  the  said  Herbert  11.  Clark 
and  the  earnings  of  the  business."  The  master  reported  in  fkivor  of  a  dis- 
missal of  the  bill  on  the  ground  th;it  It  would  be  unjust  and  ino<iuitable  to 
defendant  Lyster  to  have  tlie  mort^rage  enforced.  The  Circuit  Court  over- 
ruled exceptions  duly  tiled  to  the  master's  report,  confirmed  the  same,  and 
entered  a  decree  dismissing  the  bill.  From  that  deciee  an  appeal  is  prose- 
cnted  to  this  court 

Thomas  J.  White  and  W.  Littlefield  (A.  N.  Gossett,  on  the  brief), 

for  appellant. 

Charles  \\    Webster  (John  P.  Gilmer  and  J.  W.  Crowley,  on  the 

brief),  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

NotwithsLaiiduig  the  fact  that  iiarvey  S.  Clark,  the  mortgagee,  has 
died  since  the  institution  of  this  suit  and  his  personal  representative 
has  been  substituted  in  his  place,  we  shall  frequently  refer  to  the  par- 
ties as  they  originally  appeared.  The  substantial  facts  of  the  case  are, 
as  observed  by  the  learned  trial  judge,  practically  undisputed,  and 
we  are  to  determine  and  adjudicate  the  rights  of  the  paities  there- 
under. There  is  no  doubt  about  the  bona  fides  of  the  transactions 
between  Harvey  S.  Clark,  the  mortgagee,  and  his  son  Herbert,  which 
resulted  in  an  indebtedness  of  the  latter  to  the  former  in  the  amount 
of  $35,000,  the  giving  of  the  notes  to  represent  the  indebtedness,  the 
execution  of  the  mortgage  to  secure  their  payment,  or  the  actual  pur- 
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pose  of  the  parties  to  pledge  whatever  interest  tlic  son  had  in  the  real 
estate  mortgaged  to  secure  the  payment  of  his  indebtedness  tu  his 
father.  It  is  conceded  that  the  son  had  paid  the  entire  indebtedness 
excepting  $19,500,  and  that  the  latter  amount  constituted  a  bona  fide 
debt  due  on  one  of  the  notes  described  in  the  mortgage  from  the  son  to 
the  father  at  the  time  this  suit  was  brought  Notwithstanding  the  fact 
that  numerous  assipmments  of  error  are  made,  it  is  clear,  as  treated  by 
the  trial  court,  that  two  controlling  questions  are  decisive  of  the  case: 
First  Was  the  son's  interest  in  the  land  wliich  was  conveyed  by  the 
niuiigage  subject  tu  alicnalion  as  land,  so  as  to  eiuiLle  the  mortgage 
deed  to  be  recorded  in  the  land  records  of  the  county  and  render  its 
record  constructive  notice  to  subsequent  purchasers?  Second.  Was 
the  mortgagee's  conduct  in  receiving  from  his  son,  the  mortgage 
debtor,  a  part  of  the  proceeds  of  the  settlement  between  him  and  Lyster 
and  otherwise,  such  as  estops  him  in  equity  from  foreclosing  his  mort- 
gage for  the  balance  due  him?  These  questions  will  be  considered  in 
their  order. 

To  properly  apply  the  law,  an  accurate  understanding  of  the  rela- 
tion of  the  parties  as  between  themselves  and  as  to  creditors  should 
be  first  stated.   As  between  the  mortgagor,  Herbert  Clark,  and  Lyster^ 

the  former  undoubtedly  owmed  the  land  in  question  and  had  a  recog- 
nized vendible  interest  in  it  in  1895.  The  contract  and  bond  for  a 
deed  executed  by  Lyster  to  Herbert  on  April  27.  1R95,  recited  that 
Clark  was  then  "the  owner  in  fee  simple  of  an  undivided  one-half  in- 
terest" in  the  premises,  and  he  then  conveyed  the  same  to  Lyster  for 
the  purpose,  as  stated  in  the  contract,  of  giving  him  credit  and  com- 
mercial standing  as  the  managing  partner  of  the  partnership  then 
formed  between  them.  The  contract  and  bond  clearly  disclose  that 
as  between  the  parties,  so  far  as  their  rights  against  each  other  were 
concerned,  the  undivided  interest  conveyed  by  Clark  to  Lyster  was 
not  to  be  treated  as  partnership  property,  or  as  such  made  subject  to 
any  demands  of  Lyster  against  Clark  on  any  possible  accounting  which 
might  accrue  to  him.  'flie  contract  apd  bond  carefully  discriminated 
between  the  loan  of  $25,000  made  by  Clark  to  Lyster  and  the  convey* 
ance  of  Clark's  undivided  interest  in  the  land  to  Lyster.  It  subjected 
the  loan  to  all  the  chances  and  hazards  of  the  business.  It  provided 
that  "on  the  first  day  of  September,  I'juo,  he"  (Lyster)  "will  pay  to 
said  second  party"  (Clark)  "the  sum  of  $25,000  so  loaned  to  him, 
conditioned,  however,  that  in  case  of  loss  of  any  part  of  said  loan  by 
the  first  party  in  the  legitimate  transaction  of  the  business  herein  pro- 
vided for,  then  one-half  of  said  amounts  so  lost  beyond  the  control  of 
said  first  party"  (Lyster)  "shall  be  deducted  from  said  loan  and  the 
remainder  of  said  amount"  ($25,000)  "shall  be  considered  the  amount 
due  from  the  party  of  tlie  first  part  to  the  party  of  the  second  part,"" 
etc.  On  the  other  hand,  the  contract  and  Ixtnd  subjected  the  uTidivided 
interest  transferred  by  Clark  to  Lyster  to  none  of  the  chances  and 
hazards  of  the  business.  It  contemplated  and  in  terms  provided  that 
it  should  be  conveyed  to  Lyster  and  employed  by  him  "as  a  basts  of 
credit  and  commercial  standing  for  the  advantage  and  upbuilding  of 
the  business";  it  contained  an  express  covenant  in  the  form  of  a  bond 
that  the  interest  should  be  reconveyed  by  Lyster  to  Clark  on  Septem- 
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ber  1.  1900,  and.  in  the  same  clatise  which  subjected  the  money  to  the 
chance>  atid  hazards  of  the  business,  it  provided,  concerning  the  land 
conveyed  by  Claik,  as  follows: 

*^tmt  at  tbe  expirutiou  of  the  five  years  for  wbich  this  coutract  runs  be" 
^I^er)  "will  reoonver  tbe  premises  herein  described  as  hereinbefore  pro- 

Tideil"  (referring  to  the  absolute  and  nneonditloual  terms  of  the  bond)  "to 
the  said  second  party,  his  heirs  or  assigus,  inevitable  wear,  de<^',  loss  by  fire 
or  otb^wlse  excepted.'* 

From  these  provisions  of  the  contract  it  appears  that  nrcnrdin^ 
to  the  intent,  purpose,  and  agreement  of  the  parties  the  land  was  not 
to  become  partnership  assets,  but  was  to  remain  the  individual  prop- 
erty of  Clark  and  be  reconveyed  to  him  absolutely  and  unconditionally 
on  a  day  fixed,  without  regard  to  any  liability  which  might  then  exist 
in  favor  of  Lyster  against  Clark  arising  out  of  the  partnership  busi- 
ness.  Whether  and  how  far  real  property  is  partnership  assets  de- 
pends upon  the  intention  or  agreement  of  the  parties.  1  Jones  on 
Mort-ages,  §i  119;  Brown  v.  Morrill,  46  Minn.  483,  48  N.  W.  328; 
Cullumb  V.  Read,  24  N.  Y.  505. 

American  and  English  cases  very  generally  hold  that  real  estate 
not  purchased  with  partnership  lunds  docs  not  become  partnership 
property,  though  used  for  partnership  purposes,  unless  there  is  some 
agreement  that  it  shall  be  so  considered.  Story  on  Partnership  (7th 
Ed.)  §§  94  and  95,  note  B,  and  cases  cited.  A  mere  agreement  to  use 
real  property  for  partnei'ship  purposes  is  not  sufficient  to  convert  it 
into  partnership  stock.  There  mvM  be  some  evidence  of  further 
agreement  to  make  it  partnership  property.  T  Lindley  on  Partnership 
(2d  Am.  Ed.>  p.  332  et  seq.,  and  cases  cited ;  Siiafer's  Appeal,  106  Pa. 
49;  Alexander  v.  Kimbro,  49  Miss.  529;  Ware  v.  Owens,  42  Ala. 
94  Am.  Dec.  672. 

In  Prink  v.  Branch,  16  Conn.  260,.269,  facts  were  considered  very 
similar  to  those  in  this  case,  and  it  was  there  held  that  the  property 
was  not  partnership  assets;  the  court  saying: 

**Thls  pr  lytf  rty  was  not  purrhascKl  with  ooramon  fundH,  nor  was  any  com- 
mon capital  withdrawn  from  the  power  of  creditors  to  make  the  purchase, 
nor  waa  there  any  agreement  that  the  property  thus  owned  in  common  should 
beeame  partnerSlllp  stock  or  constitute  any  part  of  the  capital  of  the  com- 
pany. It  was  agreed,  by  parol  only,  that  tliis  property  shonld  be  improved 
by  the  company  in  the  prosecution  of  It.^  business;  but  this  UKreemeut  ex- 
tended only  to  Its  temponry  we.  It  did  not  nor  oould  It»  affect  the  title 
to  the  innri.  oren  as  between  tbe  parties,  much  less  as  the  rights  of  others 
might  be  involved/' 

In  Reynolds  v.  Ruckman,  35  Mich.  80,  which  was  a  suit  for  the 
foreclosure  of  a  mortgage  given  by  one  of  two  partners  who  held  an 

un  iisi  led  one-lialf  interest  as  tenant  in  common  with  his  copartner 
in  property  made  use  of  for  partnersliip  purposes,  the  defense  set  up 
was  that  it  was  partnership  assets.  Chief  Justice  Copley,  in  deHver- 
ing  the  opinion  of  the  court,  said  that  cases  "in  which  the  lands  have 
been  purchased  with  partnership  funds  can  have  no  application  here. 
*  *  *  Real  estate  held  by  partners  may  or  may  not  be  partner- 
ship property;  but  usually  it  is  not  so  unless  partnership  assets  have 
bei  used  to  purchase  it,  or  unless  it  was  put  in  originally  as  a  part 
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of  the  joint  estate.  But  generally  the  fact  that  two  or  more  persons 
make  use  of  property  in  which  their  interests  are  apparentlv  several, 
for  partnership  purpuses,  is  very  far  from  indicating  an  understanding 
that  it  is  partnership  estate." 

Before  the  time  arrived  for  the  execution  of  the  deed  from  Lyster 
to  Clark,  pursuant  to  the  terms  of  the  contract  and  bond,  they  became 
estranged;  litigation  ensued,  and  Clark  brought  his  action  against 
Lyster  for  an  accounting  concerning  the  partnership  business.  Ac- 
cor(h*ng  to  the  prc>nf  and  to  the  finding  of  the  special  master,  that  suit 
involved  no  question  concerning  the  real  estate  or  the  reconveyance 
thereof  by  Lyster,  but  related  exclusively  to  an  accounting  for  the 
money  loaned  and  left  in  the  business  by  Clark  and  the  earnings  of 
the  business.  No  creditors  of  the  firm  a^^eared  or  intervened  in  that 
suit,  and,  so  far  as  this  record  discloses,  there  were  no  creditors  of 
the  firm  at  the  time  that  suit  was  settled  in  March,  1902.  There  were 
none  in  April,  1901,  when  Clark  executed  his  mortgage  to  his  father, 
and  no  questions  are  now  involved  in  this  suit  which  in  any  manner 
concern  creditors.  So  that  for  the  purpose  of  this  case  we  are  deal- 
ing with  no  assets  in  which  creditors  or  any  other  persons  except  Clark 
and  Lyster  and  the  mortgagee  of  Clark  have  any  rights.  In  this  con- 
dition of  things  the  learned  trial  judge  held  that  on  April  27,  1901, 
when  the  mortgage  was  given  by  Clark,  he  had  no  interest  in  the  land 
which  he  could  mortage,  but  had  only  an  equitable  right  to  an  ac- 
counting; that  the  mortgage  in  question  amounted  only  to  an  assign- 
luent  of  Clark's  right  as  a  partner  to  enforce  an  accnnntinq-;  and  cited 
as  sustaining  his  conclusion  the  following  cases:  Bank  v.  CarroUton 
R.  R.,  11  Wall,  (m,  20  L.  Ed.  82;  Shanks  v.  Klein,  104  U.  S.  18,  26 
U  Ed.  635 ;  Rommerdahl  v.  Jackson,  102  Wis.  444,  78  N.  W.  742 ; 
CoUumb  V.  Read,  supra;  Goldthwaite  v.  Janney  &  Cheney,  102  Ala. 
431,  16  South.  560,  28  L.  R.  A.  161,  48  Am.  St  Rep.  56;  Page  v, 
Thomas,  43  Ohio  St.  38,  1  N.  E.  79,  54  Am.  Rep.  788;  Seclev  v. 
^Titchell's  Assignee,  85  Ky.  508,  4  S.  W.  190;  Beecher  v.  Steven';*.  13 
Conn.  588 ;  Hewitt  v.  Rankin,  41  Iowa,  35 ;  Lindley  on  Partnership 
(2d  Am.  Ed.)  *  311  and  note  B.  Those  were  cases  in  which  one 
partner  assigned  his  entire  interest  in  the  partnership  property  to  an  out- 
sider, or  in  which  title  to  real  estate  purchased  with  partnership  funds 
or  originally  contributed  to  the  partnership  capital  was  involved.  In 
the  first  class  of  cases  it  was  held  that  the  outsider  did  not,  by  the  as- 
signment, hecome  a  partner,  hut  acquired  the  right  to  an  account ini*' 
onlv.  In  the  second  class  of  cases  it  was  held  that  the  real  estate,  in 
whosesoever  name  it  stood,  was  held  in  trust  for  creditors  and  other 
copartners  till  their  interests  were  satisfied  or  waived. 

By  reason  of  the  peculiar  facts  involved  in  those  cases  and  the  legal 
principles  applicable  to  them  they  afford  no  authority  for  the  disposi- 
tion of  this  case,  which  involves  totally  different  facts  and  is  governed 
by  different  principles.  The  case  of  Hewitt  v.  Rankin,  supra,  was  a 
suit  to  foreclose  a  mortgage  upon  partnership  property  in  which  priori- 
ty of  liens  was  involved.  The  Supreme  Court,  in  delivering  its  opin- 
ion, said : 

"Ueal  estate  held  by  a  partnership  is  to  be  regarded  as  tlie  property  of  the 
flrm,  as  to  the  creditors  and  all  persons  dealing  with  it,  where  neoeseaiy  to 
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pfoUct  Hidr  rights.  «  •  •  Wben  tbe  buslnen  of  the  partnership  ta  dosed, 

and  its  debts  are  paid  and  there  are  do  equities  in  favor  of  tlilrd  persons  re- 
quiring real  estate  of  tbe  firm  to  be  held  subject  to  the  fore;:'>i!i?  rule,  the 
partners,  or  their  representatives,  hold  a  direct  interest  therein,  and,  as  be- 
tween them,  it  Is  to  be  regarded  as  real  estate,  and  subject  to  all  the  rules 
applicable  thereto.  In  such  cases  it  is  to  bo  refiarded  as  tlie  real  estate  of 
tiie  partner  in  favor  of  his  individual  creditors.  Tbe  conversion  of  real  estate 
lots  personalty  nnder  the  mle  flmt  above  stated  Is  a  device  of  equity  In  order 
to  effectuate  tbe  settlement  of  partnerships  and  to  devote  all  tlie  property 
to  tbe  payment  of  the  lirm  debts,  a  result  highly  equitable,  which  the  courts 
will  never  fall  to  attain.  The  reason  of  the  rule  ceasing  In  the  absence  of 
oedltors  of  the  firm,  or  others  having  like  etpiities.  the  rule  itself  should  no 
lonjrer  be  applied.  Hence  the  exception  we  have  Just  stated."  Citing  Wilcox 
T.  Wilcox,  13  Allen  (Mass.)  2'y2,  and  a  number  of  other  cases. 

Eight  months  before  the  time  Ciark  executed  the  mortgage  to  his 
father  the  partnership  between  him  and  Lyster  had  been  dissolved; 
there  were  no  outstanding  debts,  and  Lyster  had  no  direct  or  contin- 
gent right  in  Clark's  interest.  Clark  then,  according  to  the  true  in- 
tent and  meaning  of  their  contract,  was  the  equitable  owner  of  the  un- 
divided interest  in  the  land,  unaffected  by  any  of  the  partnership  ob^ 
ligations.  Lyster  was  in  defeult.  He  had  allowed  eight  months  to 
pass  without  complying  with  the  imperative  condition  of  his  bond  to 
reconvey  Clark's  interest  to  him.  In  that  condition  of  things,  if  Lyster 
had  done  his  duty  and  had  reconv^yed  the  land  to  him  according'  to  his 
ohlis^ation,  Clark  would  have  had  the  com!)ined  legal  and  equitable 
title  to  it,  and  could  undoubtedly  have  mortgaged  or  sold  it  at  his 
pleasure. 

In  view  af  these  facts,  it  is  contended  by  the  defendant  that  as  Clark 
did  not  have  the  legal  title  to  the  land  when  he  executed  the  mortgage 
to  his  father,  but  only  an  equitable  right  to  it  by  reason  of  Lyster's 

bond,  he  had  no  mortgageable  interest  in  it.  This  is  not  tlic  law. 
Clark  had  a  perfect  equitable  title  which,  except  f(ir  Lyster's  default, 
would  have  been  converted  into  a  le.G:al  title.  That  equitable  right 
was  tiie  subject  of  sale  and  mortgage.  Reed  v.  Munn,  80  C.  C.  A.  215, 
148  Fed.  737,  recently  decided  by  this  court  It  was  so  held  by  the 
Supreme  Court  of  Kansas  in  Jones  v.  Lapham,  15  Kan.  540,  544. 
That  case  involved  the  very  question  now  under  consideration.  The 
holder  of  a  bond  for  a  deed  had  given  a  mortgage  upon  his  equitable 
^  -:bt  quite  as  Cl.irk  did  in  this  case.  Mr.  Justice  Brewer,  then  Judge 
01  the  Siipreme  Court  of  Kansas,  said  concerning  it  as  follows: 

"Again,  it  is  said  tliat  Hull  had  no  ni(»rtj:ii}:oiible  intorwt  In  the  Innd.  This 
Is  a  mistake.  True,  be  did  uot  hold  the  legal  title,  but  be  bad  au  interest  in 
the  iMQiperty.  A  bond  for  a  deed  to  often  In  equity  declared  to  be  equlTalent 
to  a  conveyance  of  the  property'  with  n  mortpisp  back.  Ilis  wai=!  an  interest 
whidi  was  tbe  subject  of  sale,  and  would  pass  by  a  deed  of  the  property. 
Geo.  St  1860,  p.  900,  c.  KM.  1 1.  el.  8;  page  185,  c.  22*  f  2.  It  was  an  Interest 
which  he  could  use  as  socurit^^  for  a  loan,  and  could  paas  for  tbat  purpose 
by  an  ordioary  real  estate  mortgage.'' 

That  ruling  is  binding  upon  us  as  a  rule  of  property  established  by 

the  highest  judicial  tribunal  of  a  state.   Burgess  v.  Seligman,  107  U. 

S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359. 

The  mnrtc^age  of  Clark  to  his  father  was  a  recordable  instrument 
under  tike  laws  of  Kansas.   It  was  an  instrument  conveying  and  af- 
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feding  real  estate.  "Every  mstrument  in  writing  that  conveys  any 
real  estate,  or  whereby  any  real  estate  may  be  affected,  proved  or  ac- 
knowledged, and  certified  in  the  manner  hereinbefore  prescribed,  may 
be  recorded  in  the  office  of  the  register  of  deeds  of  the  county  in  which 
such  real  estate  is  situated/'  Section  1221,  G.  S.  1901.  It  was  filed 
and  recorded  in  the  office  of  the  register  of  deeds  of  Wilson  county 
on  April  %9,  1901»  and  imparted  notice  to  everybody  of  its  contents. 
"Every  such  instrument  in  writing,  certified  and  recorded  in  the  man- 
ner hereinbefore  prescribed,  shall,  from  the  time  of  filing  the  same 
with  the  register  of  deeds  for  record,  impart  notice  to  all  persons  of 
the  contents  thereof;  and  all  subsequent  purchasers  and  mortgagees 
shall  be  deemed  to  purchase  with  notice."  Section  1222,  G.  S.  1901. 
Even  if  the  instrument  recorded  was  not  a  mortc:ag:e,  technically  speak- 
ing, it  was  an  instrument  of  writing  recorded  m  the  county  where  the 
land  in  question  was  situated,  and  as  such  imparted  notice  to  every 
person  of  its  contents  and  of  the  extent  to  which  it  aflfected  Clark's 
title.  Section  1,  of  chapter  124,  p.  232,  of  the  Session  Laws  of  Kansas 
of  1001,  obviously  intended  as  a  curative  and  remedial  provision, 
reads  as  follows: 

"All  deeds,  mortgnpes.  releases,  powers  of  attorney,  leases,  contracts,  con- 
veyances and  other  iii.stninieuts  of  writing  now  recorded^  copied  or  noted  in 
the  proper  books  of  the  office  of  register  of  deeds  of  the  several  counties 
In  the  state  of  Kansas,  shall,  upon  the  pflssnge  of  this  act,  be  deemed  to 
Impart  notice  to  subsequent  purchasers,  encumbrancers,  lessees  and  all  otb^ 
peraons  whommeyer  so  far  as  and  to  the  extent  tbat  racb  deedSi  mortgagea, 
r(I«';is»'.<.  powers  of  attorney,  leases,  contracts.  couveyancM  and  other  in- 
struuieuts  of  writing  may  be  found  recorded,  copied  or  noted  on  said  books  of 
record,  uotwithstandhig  any  defects  existing  in  the  execution,  acknowledc- 
ment  of  recording  or  certificate  of  recording  of  tlie  samAi'' 

That  section  took  effect  May  1,  1901.  C&mplainanfs  mortgage 
had  then  been  recorded  two  days.  Lyster  purchased  the  property 

from  the  mortgagor  nearly  a  year  thereafter,  at  a  time  when  the  pul>- 
lie  land  records  fully  disclosed  the  existence  and  effect  of  the  in- 
cumbrance. 

Within  the  purview  of  each  and  all  the  foreu  n  g  statutes,  the  re- 
cording of  the  mortfi^age  was  notice  to  every  one  of  the  contents  of 
the  instrument  and  the  extent  to  which  it  affected  the  title  to  the  real 
estate  conveyed.  In  any  view  we  may  take  of  the  mortgage  in  ques- 
.  tion,  whether  as  a  perfect  deed  of  conveyance  or  an  imperfect  ex- 
ecution of  an  intention,  it  was  a  recordable  instrument  under  the  laws 
of  Kansas,  and  its  record  imparted  full  notice  of  its  contents  and  ef- 
fect to  all  persons  whomsoever.  The  fact  disclosed  by  the  record, 
that  Lvster  had  no  actual  knowledge  of  the  existence  of  the  mortgage 
or  LhaL  he  believed  the  land  he  was  about  to  purchase  from  Clark  was 
uninctmibered,  is  quite  immaterial.  He  was  bound  by  ]aw  to  take  no- 
tice of  the  recorded  incumbrance,  and  is  conclusively  affected  with  all 
he  could  have  ascertained  by  doing  so.  Poplin  v.  Mundell,  27  Kan. 
138;  Smith  v.  Jones,  37  Kan.  29^,  15  Pac-  186;  Kuhn  v.  Nat.  Bank 
of  Holton  (Kan.)  87  Pac.  551. 

The  only  other  question  requiring  consideration  is  whether  Har- 
vey S.  Clark,  the  mortgagee,  is  esto[)ped  from  foreclosing  his  mort- 
gage.  He  was  the  holder  in  good  faith  of  a  mortgage  to  secure 


Digitized  by  GoOgle 


CLA&K  v.  LTSTEB. 


35 


a  just  debt  due  from  the  mortg-agor  to  him.    He  did  nothing  or 
said  nothing  to  iiiduce  Lester  to  purchase  his  son's  interest  He 
did  nothing  or  said  nothing  to  conceal  the  fact  that  his  son*s  inter- 
est  was  subject  to  a  mortgage,  or  to  induce  Lyster  to  refrain  from 
examining  &e  land  records  to  ascertain  whether  the  son's  interest 
was  free  from  incumbrance.    He  lived  in  Illinois,  and  when  informed 
that  his  son  was  about  to  settle  his  suit  against  Lyster  and  collect  a 
large  amount  of  money  he  went  to  Kansas  City,  where  his  sun  re- 
sided and  where  the  collection  was  tu  be  made,  for  the  purpose  of  se- 
curing payment  of  his  son's  debt  to  him.   By  reason  of  the  estrange- 
ment between  the  son  and  Lyster  they  had  no  personal  interviews, 
but  negotiated  their  settlement  through  their  solicitors.   There  is  a 
conflict  of  evidence  as  to  whether  the  father  arrived  in  Kansas  City 
before  or  after  the  settlement  was  concluded,  and  before  or  after  the 
son  had  executed  his  quitclaim  deed  to  Lyster;  but  however  that  may 
be,  it  is  certain  the  father  did  not  see  or  have  any  interview  with 
Lyster  or  his  solicitors  until  after  the  transaction  had  been  fully  con- 
cluded. There  was,  therefore,  no  opportunity  for  this  aged  man, 
however  disposed  he  might  have  been,  to  deceive  Lyster,  or  any  one 
acting  for  him  in  the  matter.   His  chief  and  only  offending  is  found 
by  the  special  master  to  consist  of  having-  "close  confidential  relations 
with  his  son" ;  of  being  "generous  to  his  son" ;  of  being-  dominated  by 
his  son  "to  a  considerable  extent";  of  dwelling  with  liis  son  wliile 
in  Kansas  City  attempting  to  get  his  debt  paid  or  reduced ;  of  pre- 
senting to  his  son  $10,000  out  of  the  money  received  from  him  "to 
be  invested  for  the  benefit  of  his  family."   From  such  relations  with 
and  disposition  toward  his  son,  which  seem  to  us  altogether  natural 
and  blameless,  together  with  what  the  master  denominates  "contra- 
dictory evidence"  given  by  the  father  (without  referring  to  it,  and 
which  after  a  patient  investigation  we  are  unable  to  discover),  and 
a  "lack  of  interest"  (a  commendable  frame  of  mind  for  a  witne-s) 
which  the  master  says  the  old  gentleman  manifested  while  testif\iug, 
be  reached  the  conclusion  that  the  father  authorized  the  settlement 
between  the  son  and  Lyster,  and  that  it  would  be  unjust  and  inequita- 
ble to  permit  him  to  foreclose  his  mortgage  to  secure  the  payment  of 
$lf>..')00.  due  him  from  the  son.    Suppose  it  he  true  that  the  father  did 
authorize  the  settlement  which  the  son  made  with  Lyster.  that  fact 
would  have  no  significance  unless  tlic  settletnent  as  made  purjiortcd  to 
involve  tlie  conveyance  to  Lyster  of  an  unincumbered  title  to  the  sons's 
cne-h^f  interest   But  there  is  no  claim  that  such  wa$  the  fact  The 
settlement  as  made  required  the  son  to  give  a  quitclaim  deed  to  Lyster 
for  his  one-half  interest.   That  is  entirely  consistent  with  the  fact 
as  it  existed  that  his  interest  was  incumbered. 

From  the  facts  disclosed  by  this  record,  and  even  from  the  tmdings 
irade  by  the  master,  there  is  no  substantial  q^round  for  imputinc^  to 
Harvey  S.  Clark,  the  mortgagee,  any  fraudulent,  wrongful,  mislead- 
ing or  injurious  conduct  toward  Lyster  which  in  any  manner  tended 
to  induce  him  to  believe  he  was  purchasing  an  unincumbered  title  to 
Ibe  son's  undivided  interest,  or  to  refrain  from  resorting  to  the  land 
records  and  making  the  inquiry  which  common  prudence  and  the  law 
of  the  land  required  of  him.  The  worst  that  can  be  said  against  the 
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father  is  that  he  did  not  ascertain  the  whereabouts  of  the  respective 
solicitors  for  his  son  aod  Lyster  while  they  were  negotiating  the  terms 
of  the  settlement  and  volunteer  to  instruct  Lyster  concerning  his  du- 
ty.  If  he  had  been  present  with  them  he  might  lawfully  have  ob- 

scrv^ed  silence  on  the  snhiect  under  consideration.  Files  v.  Rankin, 
82  C.  C.  A.  401.  153  Fed.  537,  recently  decided  bv  this  court.  But  he 
was  in  fact  both  distant  from  them  and  absohitely  silent.  The  rule 
caveat  emptor  apolics.  and  Lyster  cannot  complain. 

It  is  again  said,  that  because  the  father  received  of  a  son  a  part 
of  the  proceeds  of  the  settlement  made  with  Lyster  and  was  generous 
to  his  son's  family^  these  facts  in  some  way  make  against  the  father's 
equity  in  this  case.  We  fail  to  see  in  them  anythinji  injurious  to  Lys- 
ter. Whatever  became  of  the  money  paid  by  L}-stcr  to  the  son  did 
not  concern  the  former.  It  was  not  his  money.  He  owed  money  to 
the  son  which  he  paid,  and  the  son  owed  money  to  his  father,  a  part 
of  whicli  lie  paid,  and  tlie  tallier  afterwards  made  a  donation  to  the 
son's  family.  If  there  was  any  doubt  about  the  mortgage  debt  these 
acts  might  have  been  significant;  but  on  the  proof  and  findings  no 
such  doubt  exists.  Accordingly,  the  acts  in  question  must  be  referred 
to  their  natural  motive — a  desire  to  close  a  business  transaction,  and 
to  practice,  so  far  as  the  father  is  concerned,  a  little  of  the  praise- 
worthy g;enerosity  which  the  master  finds  cliaracterized  his  general 
conduct  toward  his  son.  By  such  inoffensive  conduct  as  that  already 
considered,  defendant  Lyster  contends  that  complainant's  contract, 
duly  and  formally  executed  in  writing  and  under  seal,  should  be  set 
aside  and  his  rights  thereunder  forfeited.  To  strike  down  rights 
secured  with  such  care  and  formality  by  resort  to  the  doctrine  of  es- 
toppel in  pais,  ever)-  c^MT^i'deratioTi  of  justice  requires  that  the  proof 
should  be  clear,  cogent,  and  c m mcinor  ^iid  the  facts  leading  to  that 
result  shoidd  be  clearlv  established.  I'rant  v.  Yirrinia  Coal  Si  Iron 
Co.,  93  U.  S.  32(3,  334,  23  L.  Ed.  9:^7;  First  National  Bank  v. 
Marshall  &  Ilsley,  28  C.  C.  A.  42,  83  Fed.  725,  735.  The  evidence 
adduced  in  this  case  falls  far  short  of  that  reasonable  requirement, 
and  facts  are  not  established  from  which  complainant  can  be  justly 
and  equitably  decreed  to  be  estopped  from  enforcing  his  legal  rights. 

Ap^ain,  equitable  estoppel  is  srenerally  predicated  upon  positive  or 
coiislnictive  fraud,  or  gross  neL;Hi:j^eticc  tantamount  to  it.  Unless  one 
or  the  other  of  these  elements  are  found  in  a  case,  estoppel  docs  not 
ordinarily  exist.  1  Story's  Eq.  Jur.  391 ;  Brant  v.  V  irginia  Coal  & 
Iron  Co.,  supra ;  Hobbs  v.  McLean,  117  U.  S.  667,  580,  6  Sup.  Ct.  870, 
29  U  Ed.  940;  John  Shillito  Co.  v.  McClung,  2  C.  C.  A.  526,  51  Fed, 
868,  876.  Tested  by  the  last-mentioned  rule,  the  record  fails  to  dis- 
close any  such  conduct  or  acts  on  cnnii)lainant's  part  as  requires  or 
justifies  us  in  holdinL^  hiui  estopped  from  foreclosing  his  mortgac^e. 
Moreover,  it  is  essential,  as  a  general  rule  governint»"  equitable  estop- 
pel, that  the  party  claiming  to  have  been  influenced  by  the  conduct 
of  another  to  his  injury  must  himself  have  been  ignorant  of  Uie  true 
state  of  facts,  and  not  have  been  guilty  of  negligence  or  want  of  due 
car*  in  ri\  ;iiling  himself  of  opportunities  Open  to  him  for  ascertaining 
knowledge  of  such  facts.  Debenture  Co.  v.  Hopkins,  63  Kan.  678, 
66  Pac.  1015.   "Equity  will  not  assist  a  man  whose  condition  is  at- 
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tritmtable  only  to  that  want  of  diligence  which  may  be  fairly  expected 
from  a  reasonable  person."  Soutliern  Development  Co.  v.  Silva,  125 
U.  S.  247,  8  Sup.  Ct.  881,  31  L.  Ed.  C78;  Burk  v.  Johnson,  146 
Fed  209,  216,  TG  C.  C.  A.  567.  "It  is  also  essential  for  its"  (prin- 
ciple of  equitable  estoppel)  "application  with  respect  to  the  title  of  real 
property  that  the  party  claiming  to  have  heen  influenced  by  the  con- 
duct or  declarations  of  another  to  his  injury  was  himself  not  only 
destitute  of  knowledge  of  the  true  state  of  the  title,  but  also  of  any 
convenient  and  aviulable  means  of  acquiring  such  knowledge.  Where 
die  condition  of  tiie  title  is  known  to  both  parties  or  both  have  the 
same  means  of  ascertaining  the  truth,  there  can  be  no  estoppel." 
Brant  v.  Virginia  Coal  &  Iron  Co..  93  U.  S.  337,  23  L.  Ed.  027.  See, 
also,  Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  135,  7  Sup.  Ct  865, 
30  L.  Ed.  923. 

The  record  in  this  case  discloses,  and  the  master  finds,  that  nothing 
was  said  between  the  parties  at  the  time  of  the  settlement  between 
Gafk  and  Lyster  one  way  or  the  other  about  the  mortgage  in  suit 
Lyster  testified  that  he  made  no  examination  of  the  land  records  to 

ascertain  the  condition  of  the  title.  From  these  facts  it  is  clearly  ap- 
parent that  he  did  not  rely  upon  any  representation,  act,  or  conduct 
of  die  complainant,  and  that  he  by  his  failure  to  examine  the  land 
records — the  appropriate  place  for  information,  and  one  to  which 
all  persons  are  required  to  resort — was  guilty  of  that  negligence  and 
indifference  to  his  own  rights  which  disentities  him  to  any  equitable 
consideration.  In  the  cases  of  Johnson  v.  Williams,  37  Kan.  179, 
U  Pac  637,  1  Am.  St  Rep.  243,  and  Kuhn  v.  Nat.  Bank,  supra,  the 
Supreme  Court  of  his  own  state  has  so  declared. 

It  is  claimed  that  defendant,  during  the  two  months  or  more  which 
elapsed  after  receiving  Clark's  quitclaim  rleed  and  before  this  suit 
was  instituted,  made  extensive  repairs  upon  tlic  premises  in  question ; 
that  they  were  of  little  value  before  the  repairs  were  made,  and  that 
their  present  value  is  largely  given  to  them  by  defendant's  expendi- 
turcs.  There  is  a  sharp  dispute  about  the  value  of  the  premises  be- 
fore the  repairs  were  made,  but,  whatever  be  the  fact  in  that  particu- 
lar, the  defendant,  from  what  has  already  been  said,  is  the  author  of 
his  own  TTiisfortune.  It  cannot  be  contended  that  complainant  by 
dint  of  any  word,  act,  suggestion,  or  influence  so  misled  or  induced 
him  to  spend  any  money  on  the  premises,  or  to  refrain  from  examin- 
ing the  land  records  to  ascertain  the  truth  about  his  title,  as  to  estop 
hi  111  from  asserting  his  lawful  rights. 

The  decree  below  dismissing  the  bill  cannot  be  sustained.  It  must 
be  reversed,  and  the  caiise  remandcrl  to  the  Circuit  Court  with  instnic- 
tions  to  enter  a  decree  in  iavor  of  the  complainant;  and  it  is  so  ordered. 
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(155  FbA.  524.) 

DOWAOIAO  MFQ.  GO.  r.  HcSHBRRZ  MFG.  00.  et  aL 

<Clrcait  Oonrt  of  Appeala,  Slxtb  dreatt  July  IS,  1907.) 

No.  1,711. 

1.  CJOURTS— Circuit  Court  of  Appeals— Jdbisdiction  in  Mandamxts. 

A  Circuit  Court  of  Appeals  of  the  United  States  has  no  power  to  in- 
terfere by  mandamus  with  the  action  of  a  Circuit  Oourt»  where  the  question 
involved  relntps  to  its  Jurisdiction  as  a  Circuit  Court  of  the  United  States, 
but  the  applicatiua  in  such  case  must  be  made  to  the  Suprme  Court ;  but 
such  want  of  power  In  tlie  Circuit  Court  of  Appeals  does  not  exist  whm 
tho  qiiostlon  Involved  relates  to  the  Jurisdiction  of  n  Circuit  Court  as  a 
Judicial  tribunal  of  original  Jurlsdictloii,  liavLng  no  relation  to  its  limita- 
tion as  a  national  court 

(Ed.  Note.<-^ur!sdlction  of  Circuit  Court  of  Appeals  In  general,  see 
notes  to  Lau  Ow  Bow  v.  United  Stntrs*.  1  C.  a  A.  C:  United  States  Free- 
hold l^ind  &  Emigration  Co.  v.  Gallej;us,  32  C.  C.  A.  475.] 

2.  Mamdamus—Subjects  amo  Purposes  or  Relief— Comtboixino  Juoiciai. 

Action. 

Mandamus  will  lie  to  c«ontrol  the  action  of  an  inferior  court  when  it 
assumes  to  act  beyond  its  jurisdiction,  or  where  it  refuses  to  take  juris- 
diction of  a  case  and  proceed  to  judgment  therein  when  it  is  its  duty  to 
do  BO,  and  there  is  no  other  ade<iuate  remedy,  but  not  to  control  Its  ac* 
tton  in  a  matter  which  is  within  its  jurisdiction  to  hoar  and  determine. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  33,  Mandamus,  {  62.J 

8.  Equity— Decbee— Bill  of  Review— Qbounos— Fraud. 

Fraud  In  obtaining  a  decree  cannot  be  made  tbe  basis  of  a  bill  of  re- 
view, but  only  of  an  original  bill  to  impeach  the  decree  for  fraud  :  the 
rndfcnl  difTeronce  between  the  two  klndn  of  bills  belns  that  a  bill  of  re- 
view is  a  continuation  of  the  original  litigation,  whereas  a  bill  to  impeach 
a  decree  for  fMud  la  new  and  Independent  litigation. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  tol.  19,  Equity,  I  1080.] 

4.  JiTDOMENT— Equitable  Relief— Pendexcy  of  Ai  rr a l— Effect. 

A  bill  to  impeach  a  decree  for  fraud,  the  relief  sought  being  an  Injunc- 
tion to  restrain  its  enforcement,  is  not  the  same  In  purpose  aa  an  appeal* 
and  the  court  which  rendered  the  decree  has  jurlsdlctiou  tO  entertain  SQCll 

a  bill.  :'!rlH)ui:h  an  appeal  from  the  decree  Is  pendlnir. 

[Eii.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  %  771.] 

On  Petition  for  Writ  of  Mandamus  Directed  to  the  Circuit  Court 
of  the  United  States  for  the  Western  Division  of  the  Southern  District 
of  Ohio,  and  tlie  Judges  Thereof. 

F.  T..  Chappell,  for  petitioner. 

H.  F.  iiarwitz  and  E.  E.  Wood,  for  re<5pondents. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHR.AN,  District  Judge.  The  writ  of  mandamus  sonpfht  by  the 
petition  herein  is  one  coninianding  tiKiL  an  order  be  entered  vaciuing 
an  order  made  May  20,  1907,  granting  a  preliminary  injunction.  That 
order  was  made  in  a  suit  brought  in  said  court  May  16,  1897,  by  the 
petitioner,  Dowagiac  Manufacturing  Company,  as  plaintiff,  against 
the  respondents.  AfcSherry  l^Ianufacturing  Company,  C.  R.  Oglesby, 
and  T.  O.  Eichelberger,  as  defendants,  f' r  iiifrintrcmcnt  of  certain 
letters  patent,  in  which  an  injunction  and  an  accounting  were  sought. 


Digitized  by  Google 


0OWAGUO  MFG.  00.  T.  U'SR&BRT  MFG.  OO. 


39 


It  was  made  cm  application  of  the  defendant  C.  R.  Oglesbv,  upon  what 
was  termed  a  cross-bill  tiled  by  him  April  27,  1907.    This  pleading 
was  tiled  and  said  injunction  was  granted  after  a  final  decree  in  said 
suit  and  whilst  appeal  therefrom  was  pending  in  this  court,  which  is 
siili  undisposed  of.    That  decree  was  rendered  August  14,  1906.  By 
it  the  plaintiff  recovered  of  the  defendants  the  sum  of  $47,855.95  and 
costs.  It  was  not  superseded  on  the  taking  of  the  appeal,  and  on  April 
18,  1907,  the  time  within  which  it  might  be  having  elapsed,  the  plain- 
tiff caused  an  execution  to  issue  and  be  levied  on  certain  real  estate 
owned  by  the  defendant  Oglesby.    The  preliminary  injunction  grant- 
ed restrained  proceedings  on  said  execution  until  the  further  order  of 
the  court.   The  relief  prayed  by  said  pleading  was  an  injunction  against 
further  proceedings  thereon,  and  the  ground  upon  which  it  was  sought 
was  that  said  decree,  as  to  the  defendant  Oglesby,  had  been  obtained 
by  fraud.  The  fraud  complained  of  wa^  that  said  defendant  had  been 
president  of  the  defendant  company,  but  at  the  time  of  the  filing  of  the 
bill  had  ceased  to  be  such,  or  a  stockholder  in  the  company ;  that  in^ 
d;\  ;  Inally  lie  had  not  infringed,  or  received  any  profits  from  the  in- 
fringement of.  the  letters  patent  in  suit;  that  after  answer  filed  plain- 
till's  solicitor  and  managing  counsel  represented  to  him,  on  inquiry 
by  him  as  to  why  he  had  been  made  a  party  to  the  suit,  that  it  was  usual 
and  ordinary  in  patent  cases  to  make  officers  of  corporations  parties 
thereto,  that  he  was  a  mere  nominal  party,  and  that  he  need  not  give 
the  matter  further  osncem  or  attention ;  and  that,  relying  on  said  rep- 
resentation, he  did  not  give  the  matter  further  concern  or  attention 
ard  hrid  no  knowledge  of  the  proceedings  thereafter  had  until  snl)se- 
quent  to  the  rendition  of  the  final  decree  and  service  of  copy  thereof 
on  him. 

This  case  presents  the  question  as  to  whether  this  court  has  the  pow- 
er to  and  should  interfere  by  mandamus  with  this  action  of  the  lower 
court?  It  would  seem  that  a  Circuit  Court  of  Appeals  of  the  United 
States  has  no  power  to  interfere  by  mandamus  with  the  action  of  a 
Circuit  Court  thereof,  where  the  question  involved  relates  to  its  juris- 
diction as  n  Circuit  Court  of  the  United  States.  In  the  case  of  I'nited 
States  V.  Severens,  71  Fed.  768,  18  C.  C.  A.  314,  we  held  that,  where 
its  decision  in  resirard  thereto  can  be  carried  directly  to  the  Supreme 
Court  upon  certihcate  under  the  fifth  section  of  the  Circuit  Court  of 
Appeals  act,  the  application  for  a  writ  of  mandamus  must  be  made  to 
that  court.  In  the  cases  of  £x  parte  Wisner,  203  U.  S.  449,  27  Sup. 
Ct.  150.  51  T.  Kd.  264,  and  In  re  PoUitz,  206  U.  S.  323.  27  Sup  Ct. 
729,  51  L.  Ed.  10^1,  the  question  arose  in  rfMT^oval  casc«;.  The  appli- 
cation for  the  writ  was  made  in  each  instance  to  the  .Supreme  Court. 
In  the  Wisner  Case  it  was  granted,  whereas  in  the  Pollitz  Case  it 
was  denied,  but  not  on  the  ground  that  that  court  was  not  the  proper 
court  to  whidi  to  make  the  application.  In  view  of  these  decisions  it 
would  seem  that  in  such  cases  it  is  not  proper  to  make  the  application 
to  the  Circuit  Court  of  Appeals,  and  that  therefore  in  no  case  has  that 
court  power  to  interfere  by  mandamus  with  the  action  of  a  Circuit 
Conn  of  the  United  States  where  the  question  involved  relates  to  its 
jurisdicticm  as  a  Circuit  Court  of  the  United  States. 

If  so,  the  only  case  in  which  tliat  court  can  have  power  to  interfere 
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by  mandamn-  with  the  action  of  the  Circuit  Court,  where  the  ques- 
tion involved  relates  to  it^  iurisdiction,  is  where  the  question  is  as  to  its 
jurisdiction  as  a  judicial  tribunal  of  original  jurisdiction.  In  the  case 
of  United  States  v.  Swan,  Co  Fed.  G17,  13  C.  C.  A.  77,  we  heard,  but 
denied,  an  application  for  mandamus  in  such  a  case.  The  question 
here  is  as  to  the  jurisdiction  of  the  lower  court  as  a  tribunal  of  orig- 
inal jomdictioo.  There  is  nothing,  therefore,  in  the  nature  of  the  case 
itself  against  this  court's  power  to  grant  the  mandamus  sought  If  it 
is  not  right  that  the  writ  should  be  granted,  it  is  because  the  case  does 
not  come  within  the  principles  allowing  the  issuance  of  a  mandamus 
applicable  to  such  cases.  In  the  Pollitz  Case  Mr.  Chief  Justice  Ful- 
ler had  lliis  to  say  as  to  when  a  writ  of  mandamus  will  not  be  issued 
by  the  Supreme  Court  to  a  Circuit  Court,  to  wit: 

**But  mandamus  cauiiot  be  issued  to  compel  the  court  to  decide  a  matter 
before  ft  in  ft  parttenlftr  way,  or  to  review -its  judicial  action  bad  is  the  ezer* 
c!se  of  ie«;itimatr  juris<]i  tion;  nor  can  tbe  writ  be  lued  to  perform  tlie  oflke 
of  aa  appeal  or  writ  of  error." 

He  referred  to  two  instances  in  which  it  will  be  issued.  One  he 
referred  to  in  these  words : 

"Wbere  tbe  court  refuses  to  take  Jurisdiction  of  a  caaa  and  proceed  to 

Judgment  therein  when  It  Is  Its  dtity  to  do  m.  and  tliero  Is  no  other  remedy, 
mandamos  will  lie  unless  authority  to  issue  it  has  been  taken  away  by  atat^ 
ate" 

The  other,  he  referred  to,  in  these  words : 

"And  so  wliere  the  court  assumes  to  cxorciso  jiirisdfetion  on  remOTal,  wben 
on  tbe  face  of  the  record  absolutely  no  jurisdiction  has  attache<i." 

The  sum  of  these  expressions  is  that  the  writ  will  not  be  so  issued 
when  the  action  of  the  Circuit  Court  is  within  its  jurisdiction.  It  will 
be  issued  when  it  is  not  tip  to  or  goes  beyond  its  jurisdiction  and  there 
is  no  other  adequate  remedy. 

In  that  case  a  suit  brought  by  a  citizen  of  New  York,  against  a  citi- 
zen of  Ohio  and  citizens  of  New  York  in  the  proper  state  court  of 
New  York  had  beet  removed  by  the  citizen  of  Ohio  into  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York  on 
the  ground  that  it  involved  a  separable  controversy  between  him  and 
plaintiff,  who  were  of  diverse  citizenship.  That  court,  on  motion  to 
remand,  held  that  there  was  such  a  controversy  in  the  suit  and  over- 
ruled the  motion.  The  application  for  the  writ  was  denied,  for  the 
reason  that  it  was  within  the  jurisdiction  of  that  court  to  hear  and  de- 
termine the  question  as  to  separable  controversy  on  which  its  juris- 
diction depended,  and  error  in  regard  thereto  could  be  raised  only  by 
appeal  after  final  decree.  In  the  Wisner  Case,  where  the  writ  was 
granted,  a  suit  brought  by  a  citizen  of  Michigan  against  a  citizen  of 
Louisiana  in  the  proper  state  court  of  Missouri  had  been  removed  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Missouri. 
Eastern  Division,  and  that  court  had  overruled  a  motion  to  remand 
and  taken  jurisdiction  of  the  suit.  The  writ  was  granted,  for  the  rea- 
son that  the  action  of  the  lower  court  was  beyond  its  jurisdioiion.  The 
suit  could  not  have  been  originally  brought  there,  and  hence  could 
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not  be  removed  thereto.  Its  jurisdiction  depended  on  no  question 
which  it  had  the  jurisdiction  to  determine  as  in  the  Pollitz  Case. 

The  same  principles  apply  here,  though  the  only  question  as  to 
jurisdiction  involved  is  in  respect  to  the  authority  of  the  lower  court 
as  a  judicial  tribunal  of  originn!  jurisdiction.  If  the  action  of  the  low- 
er court  was  within  its  jurisdiction  as  such  a  tnljunal,  it  cannot  be 
interfered  with  by  mandamus,  no  matter  how  crru neons  it  may  have 
been.  Error  therein  can  be  inquired  into  only  upon  appeal  from  the 
order  granting  the  preliminary  injunction.  It  is  only  in  case  its  action 
went  beyond  its  jurisdiction  as  such  a  tribunal  that  the  petitioner  can 
be  entitled  to  the  mandamus  it  seeks.  It  is  claimed  that  it  did  go  be- 
\'ond  such  jurisdiction,  and  that  on  the  ground  that,  pending^  the  appeal 
from  its  final  decree,  the  lower  cAtirt  was  without  jurisdiction  to  grant 
said  injunction.  The  case  of  Ensniin<^er  v.  Powers,  108  U.  S.  202,  2 
Svtp.  Ct.  643,  27  L.  Ed.  732,  is  cited  in  support  of  this  position.  In 
that  case  it  was  held  that  a  bill  of  review  cannot  be  tiled  pending  an 
appeal  from  a  final  decree.  There  a  final  decree  in  favor  of  the  defend- 
ant was  entered  by  the  Circuit  Court  in  December,  1873.  An  appeal 
therefrom  to  the  Supreme  Court  was  taken  by  plaintiff  in  January, 
1874.  Tiiis  appeal  was  dismissed  in  December,  1875,  for  failure  of 
appellants  to  file  and  docket  the  cause  on  the  appeal.  In  September, 
1876,  a  bill  of  review  for  error  of  law  was  filed.  It  was  claimed  that 
it  was  filed  too  late,  as  the  time  within  which  ordinarily  a  bill  of  re- 
view may  be  filed  is  the  time  limited  by  statute  for  taking  an  appeal 
from  the  decree  sought  to  be  reviewed,  which  in  this  instance  was  two 
years.  It  was  held  that  the  time  during  which  said  appeal  was  pend- 
ing should  be  deducted,  and  that  therefore  the  bill  was  filed  in  time. 
The  ground  upon  which  it  was  held  that  such  deduction  should  be 
made  was  that,  pendinc:  the  appeal,  the  plaintiffs  had  no  right  to  file 
a  bill  of  review-.    Mr.  Justice  Hlatchford  said: 

•*Tbe  pendency  of  the  appeal  by  Bridget  Power  would  have  been  a  valid 
objection  to  the  filing  of  a  bill  of  review  by  her  for  the  errors  of  law  now 
ftlle^Bd,  and  Inasmuch  as  the  appeal  was  not  heard  here  on  its  merits.  l)ut  the 
prosecntion  of  it  wns  nbanrtonod.  we  are  of  opinion  that  the  bill  of  review 
was  filed  In  time.  While  the  appeal  was  pending  here,  althou;rli  there  was 
no  BQpefsedeas,  tbe  Clrealt  Court  had  no  Jurisdiction  to  vacate  the  decree  in 
pvmnoe  of  tbe  prayer  of  a  bill  of  review,  because  audi  relief  was  beyond  its 
control." 

It  is  to  Tx?  noted,  however,  that  this  holdin.ci:  hns  relntion  to  a  bill  of 
review.  Concerning  such  a  bill  Judge  Sanborn,  in  the  case  of  Hill 
V.  Phelps,  101  Fed.        41  C.  C.  A.  5G9,  had  this  to  say: 

"The  purpose  of  a  bill  of  review  Is  to  obtain  a  reversal  or  modiflcaUon  of 
ft  final  decree.  Tbere  are  but  three  grotmds  upon  wblch  sQch  a  bill  can  be  sua- 

tainod.  They  are:  (1)  Terror  of  law  apparent  on  the  face  of  the  decree  and 
the  pleadings  and  proceedings  upon  which  It  Is  b&sedt  exclusive  of  the  evi- 
dence; (2)  new  matter  which  has  arisen  since  tbe  decree;  and  (3)  newly  die* 
fxivf-red  evidence  which  tHJuId  not  have  been  found  and  produced  by  the  nee 
of  rea^nable  diligence  before  the  decree  was  rendered." 

The  alleged  cross-bill  filed  in  the  lower  court  cannot,  therefore,  be 
characterized  as  a  bill  of  review.  The  pfround  upon  which  it  sought 
relief  was  neither  one  of  the  three  jG:rounds  upon  which  such  a  bill 
can  be  sustained,  but  anotiier  and  entirely  distinct  ground,  to  wit,  that 
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the  decree  had  been  obtained  by  fraud.   Such  a  ground  of  relief  can 

be  made  the  basis,  not  of  a  bill  of  review,  but  only  of  nn  orti^inal  bill, 
or,  as  it  is  sometimes  called,  an  original  bill  in  the  nature  of  a  bill  of 
review.  2  Beach,  Mod.  Eq.  Pr.  §  884.  Danicll  s  Cliancery  Pleading 
and  Practice  {5th  Kd.)  p.  ir)81,  characterizes  such  a  bill  as  a  bill  to 
impeach  a  decree  for  fraud,  in  the  case  of  Tilghman  v.  Werk  (C.  C.) 
39  Fed.  eso,  Judge  Jackson  said  that  such  a  bill  "lies  only  for  fraud; 
and  such  fraud,  as  has  been  said  by  very  eminent  judicial  authority  in 
an  English  case,  must  be  actual  and  positive,  showing  a  mala  mens — a 
meditated  and  intentional  contrivance  to  keep  the  opposite  party  and 
the  court  in  iqriorance  of  the  real  facts  of  the  case  and  thus  obtain 
the  decree.    Patch  v.  Wood,  L.  R.  a  Ch.  203." 

The  radical  diflerence  between  these  two  kinds  of  bills  is  that  a 
bill  of  review  is  a  continuation  of  the  original  litigation,  whereas  a  bill 
impeaching  a  decree  for  fraud  is  not.  It  is  new  and  independent  liti- 
gation. The  rules  applicable  to  the  two  kinds  of  bills  are  different 
As,  for  instance,  it  is  well  settled,  in  certain  jurisdictions  at  least,  that 
a  bill  of  review  cannot  be  filed  after  a  decree  has  been  affirmed  on  ap- 
peal, at  least  where  the  ground  thereof  is  newly  discovered  evidence, 
unless  the  right  to  file  it  has  been  reserved  in  the  decree  of  the  api^el- 
late  court,  or  permission  be  given  on  application  to  that  court  directly 
for  that  purpose.  Southard  v.  Russell,  16  How.  545.  14  L.  Kd.  10r>-^: 
2  Bates  on  Fed.  Eq.  Proc.  §  717.  But  such  is  not  the  case  as  to  a  bill 
to  impeach  a  decree  for  fraud.  It  can  be  filed  without  such  leave  being 
first  had.  2  Daniell's  Ch.  PI.  &  Pr.  (5th  £d.)  1584;  %  Beach,  Mod. 
Eq.  Pr.  §  884;  Ritchie  v.  Burke  (C.  C.)  109  Fed.  16,  18. 

It  may  he  said,  however,  that  the  ground  upon  which  a  bill  of  re- 
view cannot  be  filed  pcndini^  an  appeal  from  the  decree  sou,q;ht  to  he 
reviewed  exists  with  equal  force  when  a  decree  is  s  )ugiit  to  be  impeach- 
ed for  fraud  pending  an  appeal  therefrom,  and  should  equally  prevent 
such  a  bill  being  filed  during  the  pendency  thereof.  The  reason  why 
a  bill  of  review  cannot  be  filed  pending  an  appeal  from  the  decree 
sought  to  be  reviewed  was  not  pointed  out  in  the  case  of  Ensminger 
v.  Powers.  Probably  it  is  this:  An  appeal  and  a  bill  of  review  are 
both  direct  attacks  upon  the  decree  itself.  Each  is  a  different  mode  of 
seeking  to  have  the  same  thinq;  done;  i.  e..  to  have  the  decree  vacated 
and  set  aside.  The  success  of  either  will  render  the  other  unnecessary 
so  far  as  the  effect  on  the  decree  is  concerned;  and,  as  the  aj)|)eal  is 
first  in  time,  it  should  be  given  the  right  of  way.  If  this  is  the  true  rea- 
son for  this  rule,  tliere  is  room  to  hold  that  it  applies  in  case  a  bill 
impeaching  a  decree  for  fraud  is  filed,  pending  an  appeal  therefrom, 
where  the  bill  is  limited  to  seeking  to  have  the  decree  vacated  and  set 
aside,  or  in  so  far  as  it  seeks  to  have  such  relief;  and  it  is  hard  not  to 
yield  to  the  position  that  it  should  be  given  the  same  effect  in  such  a 
case,  or  to  such  an  extent,  ns  in  case  of  a  bill  of  review.  It  mav  be 
urged  that  the  fact  that  the  latter  is  a  continuation  of  the  original  liti- 
gation, w  hereas  a  bill  of  the  other  kind  is  not,  is  not  sufHdent  to  re- 
quire a  different  rule. 

But  a  bill  impeaching  a  decree  for  fraud  need  not,  in  so  far  as  it 
seeks  relief,  concern  itself  with  the  decree.  It  may  be  limited  to  seek* 


Digitized  by  Google 


J>OWA0IAC  MFO.  CO.  V,  M'SUERBT  MFO.  OO. 


43 


vng  an  injunction  against  its  enforcement  or  to  depriving  the  party  in 
whose  favor  it  has  been  rendered  of  the  benefit  which  he  has  derived 
from  it.  Indeed)  it  may  be  that  such  is  all  that  such  a  bill  is  ever 
property  concerned  with.  If  such  a  bill  is  so  limited*  the  above  rea- 

sonincf  cannot  be  applied  to  prevent  its  being  filed  pending  an  appeal 
from  the  decree.  The  two  proceedings  arc  not  in  such  a  case  seeking 
the  same  relief.  The  appeal  is  seeking  to  have  the  decree  vacated  and 
set  aside,  whereas  the  bill  is  seeking  to  prevent  its  enforcement  or  to 
obtain  a  restoration  of  the  benefits  derived  und  r  it.  It  is  on  the  ground 
that  sudi  a  bill  may  be  so  limited,  or  such  is  its  proper  nature,  that  it 
has  been  held  that  a  Circuit  Court  of  the  United  States  can  give  relief 
against  a  decree  of  a  state  court  obtained  by  fraud.  It  was  so  held 
in  the  cases  of  Gaines  v.  Fuentes,  92  U.  S.  10.  2?  L.  E  l.  524,  and 
Marshall  v.  Holmes,  l  U  U.  S.  597,  12  Sup.  Ct.  62,  35  L.  Ed.  R70, 
where  the  bills  sought  an  injunction  against  an  enforcement  of  the  de- 
crees, and  also  in  the  cases  of  Johnson  v.  Waters,  111  U.  S.  667,  4 
Sup.  Ct.  619,  28  L.  Ed.  547,  and  Arrowsmith  v.  Gleason,  129  U.  S. 
99,  9  Sup.  Ct.  237,  32  L.  Ed.  630,  where  the  bills  sought  a  restoration 
r  f  benefits  derived  under  them.  In  the  case  of  Barrow  v.  Hunton,  99 
U.  S.  80,  25  L.  Ed.  407,  it  was  held  that  a  federal  court  had  no  juris- 
diction of  a  direct  attack  on  the  decree  of  a  state  court.  Mr.  Justice 
Bradley  there  said: 

"Th<*  question  prosonted  with  regard  to  the  jurisdiction  of  the  Circuit  Court 
Is  whether  the  proceeding  to  procure  Dullity  of  the  former  judgment  in  such 
a  case  as  the  present  Is  or  is  not  tn  Its  natnre  a  separate  tolt,  or  whether 
It  is  a  supplementary  proceeding  so  connected  wit!i  the  orlginfil  snlt  as  to 
form  an  Incident  to  it,  and  substantially  a  continuation  of  it  If  the  proceed- 
ing is  merely  tantamount  to  the  common-law  practice  of  moving  to  set  aside 
a  Judgment  for  Irregularity,  or  to  a  writ  of  orror,  or  to  a  bill  of  rei'view  or  an 
appeal.  It  would  belone  to  tho  Inttcr  catrciry,  and  the  United  States  Court 
could  not  properly  entertain  jurisdiction  oi:  the  case.  Otherwise  the  Circuit 
Ooorto  of  the  United  States  would  become  invested  with  power  to  control  the 
proowdfnes  In  the  state  courts,  or  would  have  appellate  jurisdiction  over  thorn 
in  all  cases  where  the  parties  are  citizens  of  different  states.  Such  a  result 
mmld  be  totally  fnadnitssfble.  On  the  otber  baud,  If  the  inoceedlnfEs  are 
tantnraount  to  a  bill  In  pqnitr  to  set  aside  a  decree  for  ftaud  In  thn  nljtalnlng 
thereof,  th^  they  constitute  an  original  and  ii^ependent  proceeding,  and,  ac- 
eordng  to  the  doctrine  laid  down  In  Gaines  ▼.  FnenteB,  92  TT.  8.  10,  28  T^.  Kd. 
r.2t.  tlip  case  might  bo  witbin  the  cosrnizanco  of  the  fodoral  courts.  Tbi>  (M^- 
tiU(  ti<in  between  the  two  classes  of  cases  may  be  somewbat  nice,  but  it  may  l)e 
affirmed  to  exist.  In  the  one  class  there  would  be  a  more  revision  of  errors 
and  Irregularities,  or  of  the  legality  and  correctness  of  the  judgments  and 
decrees  of  the  state  courts ;  and  in  the  other  class  tlie  investigation  of  a  now 
case  arising  upon  new  facts,  although  having  relation  to  the  validity  of  an 
actual  judgment  or  decree^  or  of  the  parly's  right  to  claim  any  hoi^t  by 
nasan  thereof 

It  must  be  held,  therefore,  that  there  is  nothing  in  the  case  of  Kns- 
minger  v.  Powers  that  militates  against  the  lower  court  having  juris- 
dictioft,  pending  an  appeal  to  this  court  from  its  decree,  to  hear  an 
application  for  an  injunction  against  the  enforcement  thereof  on  the 
ground  that  it  had  been  obtained  by  fraud,  and  of  granting  such  ap- 
plication if  a  proper  ca?e  for  such  a  relief  was  made.  This  was  all 
the  relief  which  said  alleged  cross-bill  soui^ht,  and  is  all  the  relief 
granted  by  the  preliminary  injunction  complained  of. 
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The  fact  that  a  reversal  of  the  decree  on  the  appeal  will  render  un- 
necessary the  continuation  of  the  injunction,  or,  rather,  deprive  it  of 

further  effect,  is  not  a£^ain<:t  the  court's  jnrisdiction  to  grant  it.  Nor  is 
the  fact  that  the  decree  niij^ht  have  been  superseded,  and  was  not.  It 
is  inequitable  that  a  decree  shall  be  enforced,  and  the  party  alTectcd 
by  it  shall  be  harassed  thereby,  when  tliat  decree  has  been  obtained  b\ 
fraud,  and  this  equity  on  his  part  is  not  weakened  by  either  circum- 
stance. He  should  not  be  put  to  the  necessity  of  superseding  such  a 
decree,  nor  run  the  risk  of  not  getting  back  property  taken  from  him 
thereunder.  The  action  of  the  lower  court,  therefore,  was  clearly 
within  its  jurisdiction  as  a  judicial  tribunal  of  orit^inal  jurisdiction. 

It  is  urged,  however,  that  the  cross-bill  contradicts  the  record  in  al- 
leging that  the  defendant  Oglcsby  had  ceased  to  be  a  stockholder  and 
president  o£  the  defendant  company  at  the  tinie  of  the  filing  of  the  bill ; 
the  record  showing  that  he  ceased  being  so  shortly  after  the  filing  of 
the  bill,  and  not  before;  that  the  subject-matter  of  the  cross-bill  could 
have  been  raised  in  the  answer  filed  before  decree,  and  was  not,  there- 
fore, proper  subject-matter  for  a  cross-bill;  and  that  a  cross-bill  can- 
not be  filed  after  a  final  decree.  The  case  of  Dickennnn  v.  Northern 
Trust  Co.,  80  Fed.  !  "0.  25  C.  C.  A.  549  is  cited  in  support  of  the  sec- 
ond proposition  jnsL  stated,  and  the  cases  of  Rocfcrs  v.  Ric^sner  (C  C 
31  Fed.  591,  and  Bronson  v.  La  Crosse  &  Milwaukee  R,  R.  Co.,  G7  U- 
S.  528, 17  L.  Kd.  359,  are  cited  in  support  of  the  third  and  last  one. 

But  it  is  not  true  that  the  subject-matter  of  the  cross-bill  could  have 
been  raised  by  answer  filed  before  decree.  The  subject-matter  of  the 
cross-bill  was  not  defendant  Oglesby's  liability  to  plaintiff,  but  that  the 
decree  against  him  had  been  obtained  by  fraud.  This  could  not  have 
been  set  up  before  the  decree.  It  is  true,  however,  that  a  cros«  bill 
cannot  be  filed  after  final  decree.  This  position  was  urc:ed  in  the  lower 
court  against  the  granting  of  the  preliminary  injunction,  and  Judge 
Clark,  who  heard  the  matter,  responded  to  it  in  these  words: 

**It  Is  not  necesmry  to  tmdertake  now  to  fix  tlie  todinlca]  name  of  the  bill. 

or  petition,  as  It  may  bo  called,  filed  in  tbis  case,  or  to  determin?  whether 
toi  linieally  it  should  bo  called  au  ori^'lnal  bill,  cross-hill,  a  bill  In  the  nature  of 
a  hill  of  review,  or  a  petition  in  the  cause.  There  can  be  no  doubt  that  sucli 
Jurisdiction  and  power  as  exists  to  grant  an  injunction  pending  the  appeal 
licfore  tlie  Circuit  Court  of  Appeals  exists  in  the  jud^e  of  the  court  below, 
and  that  also  such  power  as  tbe  judge  may  exercise,  if  properly  iuvoked  by 
a  pleading  or  petition  in  this  same  case,  rather  tban  by  an  Independent  bill. 
The  subject-Dint trr  and  purpose  of  the  pleading  must  ho  lonk-rd  to.  to  deter- 
mine its  prefer  designation  xmder  tbe  law  of  procedure,  and  not  tiie  oame 
under  wbfcb  It  may  be  filed  tn  court." 

But,  the  lower  court  havincf  jurisdiction  to  hear  and  dctcrmMie  a 
case  of  the  kind  presented  by  said  pleading,  it  was  within  its  jurisdic- 
tion to  determine  also  as  tu  tiie  propriety  and  iuUiciency  of  the  pro- 
ceedings by  which  it  was  presented.  If  it  has  erred  in  this  particular, 
the  error  can  be  corrected  by  this  court  only  upon  an  appeal  from  the 
order  granting  the  preliminary  injunction.  It  cannot  do  so  by  manda- 

mns. 

The  petition  for  the  writ  is  denied. 
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•  PBINDLB  y.  BBOWN  et  aL* 
(GIrciilt  Court  of  Appeals,  First  Circuit.  August  2,  1007.) 

No.  (io4. 

I  Patents— HK>tF.DY  in  E<juitt  for  Refusal,  of  Patent— Scope, 

The  broad  i,cope  of  itev.  St  §  4915  LU.  S.  Comp.  St.  liWl,  p.  ;i3U2J,  au- 
tborizinif  a  suit  iu  equity  to  establish  tbe  right  to  a  imtent,  was  in  no  way 
limited  or  qualified  by  Act  Feb.  9,  1893,  c.  74,  27  Si:it  4;h  tU.  S.  Comp. 
St.  1901,  p.  3391J,  providing  for  appeals  from  the  deciuiuu  of  the  Com- 
missioner  of  Patents  to  tiia  Supreme  Court  of  the  Dtotrlct  of  Columbia. 

1  Saus— SuiTiciENOY  or  Bill. 

A  bill  filed  under  Itev.  St.  §  4935  [U.  S.  Comp.  St.  1901,  p.  3392],  to 
estabiisii  Uie  right  of  complaiuaiit  to  a  pateut  which  alleges  Uiat  "before 
tbe  sixth  day  of  June  1900"  complainant  "was  the  true,  original,  and 
first  inventor'*  of  the  device  in  issue,  that  on  that  day  he  filed  his  applica- 
tion for  a  pateut  tlien^for,  and  that  on  May  '2S,  ISKKl,  defendant  flied  an 
applicatiou  for  Uie  same  iiiventiou  on  wliifli  after  iuterlerence  proceed- 
Insa  be  was  awarded  a  patent,  la  not  fatally  defective  on  general  demur- 
rer. 

3w  SAiiE— Allegation  of  Datk  of  Invention. 

A  bill  which  states  the  date  of  an  application  for  a  patent  is  not  to  be 
bold  to  state  that  tbe  InTentioo  was  then  first  completed  or  reduced  to 
practice  nnloss  nothing  Is  alleged  showing  invention  prior  tluneto,  and 
a  further  allegation  that  the  iuventiou  was  made  prior  to  Huch  date 
covers  tbe  fact  of  reductioo  to  practicev  and  la  soffldent  to  cany  tbe  date 
back  of  tbe  application. 

Appeal  from  the  Circuit  Court  of  the  United  biaUi  ior  the  District 
of  Massachusetts. 
For  opinioa  below,  see  136  Fed.  616. 

Edwin  J.  Prindle,  pro  se. 

William  Quinby,  for  J.  T.  Brown  and  O,  A.  Miller. 
Emery  &  Booth,  for  Walter  E.  Trufant 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis> 
trict  Judge. 

PUTN'  AM,  Circuit  Judge.  This  is  a  hill  seeking  to  establish  a  pat- 
ent tor  an  invention  in  accordance  with  section  4915  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  331)2].  It  was  heard  on  demurrer 
in  the  Circuit  Court,  and  dismissed;  whereupon  the  complainant  ap- 
pealed to  us.  There  was  also  filed  in  the  Circuit  Cottrt  a  cross-bill, 
which  was  likewise  dismissed  on  demurrer;  but,  there  being  no  appeal 
from  that  decree,  we  have  no  occasion  to  consider  that  proceeding. 

The  application  of  the  complainant  below  for  a  patent  was  decided 
aj^ainst  him  by  the  Commissioner  of  Patents,  whose  decision  was  af- 
firmed by  the  Circuit  Court  of  .Appeals  of  the  i.)istrict  of  Columbia, 
as  appears  by  Prindle  v.  Brown,  24  App.  Cas.  D.  C.  114.  That  pro- 
ceeding was  brought  under  section  4914  of  the  Revised  Statutes,  as 
amended  by  the  act  to  establish  the  Court  of  Appeals  of  the  District 
of  Columbia,  approved  on  February  9,  1893  (27  Stat.  434,  c.  74).  Sec- 
tion 4914  directs  that  the  case  be  heard  on  the  evidence  produced  be- 
fore the  Commissioner  of  Patents  It  has  never  been  held  to  preclude 
a  proceeding  under  section  4915 ;  and  the  propositions  of  the  Supreme 

*Befaearing  denied  October  16.  1007. 
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Court  in  Re  Hien,  166  U.  S.  433, 439, 17  Sup.  Ct  6^,  41  L.  Cd.  1066, 
leave  no  opportunity  for  any  contention  that  the  broad  range  of  section 

4915  has  been  in  any  way  Umited  or  quaHfied  by  the  act  of  1893. 

The  bill  in  the  Circuit  Cmirt  was  filed  by  the  present  appelhint  ngainst 
Brown,  Miller,  and  Trutant.  Trufant  answered,  and  did  not  aeniur. 
Brown  and  Miller  demurred  jointly.  One  of  the  grounds  of  demurrer 
is  that  Trufant  has  no  interest  in  any  pending  issue,  and  was  not  a 
proper  party  respondent,  and  that  the  bill  should  be  dismissed  as  against 
him ;  but  no  point  as  to  parties  has  been  made  before  us.  Tl^  de- 
murrer contains  12  different  assignments  of  causes  of  demurrer;  and, 
although  the  argutneiTts  at  bar  trok  a  very  broad  ranj^e,  we  are  unable 
to  perceive  that  any  topic  is  presented  here  except  the  following : 

The  bill  alleges'  at  the  beginning  oi  it  that,  "before  the  6th  day  of 
June,  19U0,"  Prindle  "was  the  true,  original,  and  first  inventor"  o£ 
the  Improvement  in  issue,  and  that  an  application  for  a  patent  there- 
for was  filed  by  him  on  that  day,  the  ultimate  refusal  of  whidi  ap- 
plication is  the  subject-matter  of  this  litigati(  n  It  also  alleges  that 
Tnifant  on  September  27,  1899,  filed  an  application  for  a  patent  for 
the  same  invention;  that  this  application  was  abandoned;  that  on 
August  1,  1901,  he  filed  a  second  application  ;  that  the  later  application 
was  put  in  interference  with  Prindle  and  Drown:  and  that  finally 
priority  was  awarded  to  Brown  by  tlic  Conunissioner,  which  decision 
was  sustained  on  appeal,  as  we  have  already  said.  The  bill  nowhere 
alleges  or  admits  that  Tnifant  obtained  a  patent  There  are  allegations 
that  Trufant  disclosed  an  invention  to  Miller,  and  that  Miller,  "seek- 
ing surreptitiously  to  appropriate  the  aforesaid  invention,"  disclosed 
it  to  Brown,  and  caused  Brown  to  file  in  the  Patent  Office  an  applica- 
tion on  May  28,  1900,  and  that  this  resulted  in  the  patent  to  Brown 
which  the  complainant  now  seeks  to  supersede.  The  bill  does  not  allege 
whether  Trufant  conceived  the  same  invention  that  the  complainant 
conceived,  or  derived  the  knowledge  of  it  from  the  complainant,  or, 
indeed,  whether  he  conceived  anv  invention  whatever.  This  is  of  no 
ccmsequence  as  the  case  stands.  iThe  onl\-  material  thing  on  this  appeal 
in  all  these  allegations  is  that  an  application  was  made  by  Trufant, 
and  also  one  by  Brov/n  on  May  28,  1900.  This  was  ei.cht  days  before 
the  application  ^^a^  nude  by  the  complainant;  so  that  if  the  complain- 
ant's pleadings  limit  him  under  the  ordinary  rule  tliat,  when  no  other 
date  IS  disclosed,  the  invention  does  not  run  back  of  the  day  of  the 
filing  of  the  application,  it  follows  that  the  bill  cannot  be  sustained. 
But  we  do  not  find  any  such  condition  of  pleadings. 

The  view  of  the  learned  judge  of  the  Circuit  Court  was  that,  on  the 
allegations  of  the  bill,  it  cannot  be  said  that  Prindle's  invention  pre- 
ceded the  date  of  the  filing  of  his  aji|)Hcalion  on  June  6,  1900;  but 
the  bill  alleqfes  that  Prindle  was  the  true,  original,  and  first  inventor, 
and  at  various  points  it  repeats  that  he  was  the  inventor.  It  is  true 
that,  if  the  only  thing  alleged  was  that  Prindle's  application  was 
filed  on  June  Gth,  the  dates  would  negative  priority  on  the  part  of 
Prindle ;  but  the  word  "before,"  which  we  have  shown  is  connected  in 
the  bill  with  the  words  "the  Gth  day  of  June."  leaves  no  contradiction 
on  the  face  of  the  pleadings.  Therefore  the  record  stands  that  Prindle 
was  the  true,  original,  and  first  inventor,  which  is  all  that  is  required 
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by  section  4892  of  the  Revised  SUtutes  [U.  S.  Comp.  St.  1901,  p.  3384], 
as  amended,  in  regard  to  the  mere  particular  of  priority.  This,  of 
course,  overrules  to  the  common  understanding  the  allegations  of  the 
dates  of  the  applications  made  by  Trufant  and  Brown.  The  other 
dates  given  in  the  bill  stand  without  support  from  anything  else  in  tlie 
proceedings. 

The  only  difiiculty,  tiierefore^  is  that  the  words  "before  the  6th 
day  of  June"  are  uncertain  because  they  do  not  allege  a  precise  date, 
and  therefore  do  not  conform  to  the  ordinary  rules  of  pleading.  This 

uncertainty,  however,  docs  not  relate  to  any  matter  of  substance,  be- 
cause, so  far  as  the  substance  is  concerned,  Prindle's  priority  is  positive- 
ly alleged.  It  relates  only  to  a  matter  of  form.  The  demurrer  assigns 
12  alleged  errors  in  tiie  pleadings,  none  of  which  have  been  brought  to 
our  attention  by  the  respondents ;  but  it  fails  to  make  any  assignment 
against  the  allegation  ''before  the  6th  day  of  June/'  Being  an  un- 
certainty in  a  mere  matter  of  form,  this  is  good  even  at  common  law 
unless  especial]}  assigned  as  error.  1  Chitty  on  Pleading,  *277,  *709. 
The  same  rule  also  applies  in  equity.  Story's  Equity  Pleadings  (XOth 
Ed.)  §  528. 

But  tlic  rule  in  equity  goes  even  farther.  The  respondents  main- 
tain that,  on  a  demurrer  of  lius  character,  the  bill  should  be  dis- 
missed unless  its  allegations  contain  distinct  and  "unmistakable  aver- 
ment"  of  what  is  necessary  to  maintain  the  suit.  So  strong  a  rule 
as  this  is  not  applicable  even  at  conunon  law,  except  as  to  pleas  in 
abatement,  whicli  are  required  to  be  certain  to  a  certain  intent;  and 
in  equity  the  rule  is  the  reverse.  Equity  seeks  to  act  the  merits, 
which  is  not  always  attainable  on  a  demurrer;  and  therefore  ecjuity 
will  usually  direct  an  answer  unless  the  demurrer  shows  that,  for 
want  of  proper  allegations,  it  is  "an  absolutely  certain  and  clear  prop- 
osition that  the  bill  would  be  dismissed  at  the  hearing  on  the  merits." 
Daniell's  Chancery  Practice  (6th  Am.  Ed.)  543.  It  is  worth  while  in 
this  connection  to  turn  to  Swift  v.  United  States,  196  U.  S.  375,  395, 
2."  Sup.  Ct,  276,  49  L.  Ed.  518,  for  a  statement  of  the  rule  which  se- 
cures a  liberal  interpretation  pro  and  con  of  pleadings  in  equity,  to 
the  effect  that  they  are  to  be  taken  to  mean  what  their  language  fairly 
conveys  to  a  dispassionate  reader,  in  accordance  to  a  fairly  exact  use  of 
English  speech.  The  reason  for  the  difference  in  practice  on  demurrer 
between  common  law  and  equity  is  very  plain.  According  to  proper 
pleadings  at  common  law,  a  plaintiil's  case  is  stated  succinctly,  while 
in  equity  the  relations  of  the  parties  are  more  frequently  complicated, 
and  the  circum'^tancp?  wliich  may  shade  the  relief  to  which  he  is  en- 
titled, if  any,  or  which  may  indeed  bar  his  right  to  relief  at  all,  are 
often  so  mixed  that  it  i';  Tiot  ea^v  for  tlie  court  to  perceive  their  pre- 
cise bearings  until  the  iacU  are  all  worked  out  at  the  hearing  on  the 
merits.  The  practice  in  this  respect  was  applied  by  the  Supreme 
Court,  and  the  reasons  therefor  worked  out  under  very  important 
and  interesting  conditions,  in  Kansas  v.  Colorado,  186  U.  S.  125, 
141,  145.  22  Sup.  Ct.  552,  46  I..  Ed.  838;  and  the  wisdom  exercised  by 
the  court  in  postponing  consideration  of  matters  of  law  appearing  on 
the  pleadings  until  the  hearing  on  the  merits  was  made  very  apparent 
by  the  further  opmion  in  the  same  case,  passed  down  on  May  13,  1907, 


Digitized  by  Google 


48 


Si  C.C,  BEPOBTS. 


with  a  judgment  dismissing  the  bill.  01  course,  this  does  not  relate  to 
matters  necessary  to  good  pleading  when  spedficaUy  pointed  out  by 
the  demurrer.  Taking  the  bill  together,  it  is  impossible  to  conceive 
that  the  complainant  had  any  intention  on  the  question  of  priority 
except  to  assert  it  in  his  own  behalf  and  to  frame  his  allc<^ations  ac- 
cordingly; and  therefore,  for  the  reasons  we  have  >,tateti,  we  are 
justified  in  entering  a  judgment  which  will  postpone  that  que>tion  to 
the  hearing  on  the  merits,  unless,  having  in  view  their  right  to  a 
specific  date  of  invention,  on  subsequent  proceedings  in  the  Circuit 
Court,  and  on  proper  terms,  the  respondents  make  the  issue  more  spe> 
cifically  than  they  have  so  far  done. 

Much  has  been  said  to  us  in  reference  to  the  reduction  of  an  in- 
vention to  practice  bv  the  filing  of  an  application  for  a  patent  there- 
for, and  in  some  manner  the  parties  seem  to  have  impressed  the 
learned  judge  of  the  Circuit  Court  with  the  thought  that  that  in- 
volved the  more  important  issue  in  the  case.  Consequently  his  opin- 
ion apparently  relies  on  a  proposition  that  the  allegation  in  the  bill 
of  the  date  of  Prindle's  invention  must  be  taken  to  state  its  reduction 
to  practice  by  the  application  of  June  Cth.  It  is  true  that  there  is  no 
patentable  invention  in  a  mere  mental  operation,  and  that  the  general 
rule  is  that,  in  order  to  constitute  a  patentable  invention,  the  mental 
operation  must  in  some  way  be  put  into  ct>ncrete  form.  Prof.  Robin- 
son's work  on  Patents  (volume  1,  178)  well  says: 

"No  mental  operation,  however  definite  and  valuable  may  be  Its  result,  la 
a  complete  inventive  act.  That  which  resta  in  thought  only  as  a  mere  theory 
or  intellectual  conception  can  never  be  a  means  producing  phyalcal  effiecta.** 

It  is  also  true  that  the  Patent  Office  and  the  courts,  where  no  date 
is  proven  except  that  of  the  apphcaiiun  for  the  patent,  give  the  pat- 
entee the  benefit  of  that  date  where  his  application,  specifications,  and 
claims  explain  what,  if  constructed  in  conformity  herewith,  would 
constitute  a  workable  and  useful  machine.  It  is  also  true  that  it  is 
sometimes  said,  as  was  said  by  the  parties  in  this  case,  and  also  by 
Mr.  Walker  in  his  work  on  Patents  (4th  Ed.  §  141b)  that  such  an  ap- 
plication is  a  "constructive  rtdnction  to  practice."  The  use  of  such 
expressions  in  connection  with  an  application  seems  to  be  an  un- 
necessary paraphrase,  because  an  application  of  the  character  which  wc 
have  described  is  of  itself  a  positive  and  absolute  exhibition  of  every- 
thing which  the  statute  requires  to  constitute  an  invention.  It  is  not 
necessary  in  order  to  complete  an  invention  that  there  be  a  machine 
constructed,  or  even  a  model.  The  invention  may  be  disclosed  by  the 
application  sufficiently  to  entitle  the  patentee  to  priority  as  of  the  date 
of  the  application,  or  it  may  have  been  disclosed  by  a  machine  or  model, 
or  in  some  other  concrete  manner,  a  long  time  before  the  applicatitm 
was  filed,  so  that  the  patent  whenever  applied  for  would  go  back  to  that 
disclosure.  Consequently,  a  bill  which  states  the  date  of  an  application 
for  a  patent  is  n«  i  to  be  held  to  state  that  the  invention  was  then  first 
completed,  except  in  the  special  case,  which  is  not  an  unusual  one,  that 
nothing  is  allecred  shuwinq:  invention  prior  tliereto.  T'nder  some  cir- 
cumstatices,  Uu-  court  is  then  compelled  to  accept  that  date ;  but. 
as  furtlicr  said  by  Prof.  Kobinsun  in  connection  witii  the  extract  we 
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have  already  made  from  bis  work,  a  statement  which  is  also  clearly 
true,  "an  invention  does  not  exist  until  the  generated  idea  has  been 

reduced  to  practice."  Therefore,  when  a  bill  alleges  an  invention,  it 
covers  the  fact  of  reduction  to  practice,  whatever  that  may  be,  without 
any  furtlier  allegation  in  reference  thereto.  Therefore  the  bill  alleges 
priority  of  invention  by  Prindle,  though  in  an  irregular  maimer. 

We  must  reverse  the  decree  of  the  Circuit  Court ;  but,  as  the  case 
wiD  go  bade  to  that  court  for  further  proceedings,  we  do  not  intend 
by  such  reversal  to  bar  the  respondents  from  securing  the  advantage 
of  a  proper  allegation  of  the  date  of  the  complainant's  invention  if 
they  are  of  the  opinion  that  they  can  obtain  any  advantage  therefrom. 
Thtrcfure,  unless  the  bill  is  amended,  the  Circuit  Court  may,  on  a  de- 
murrer, allowed  on  proper  terms  and  specifically  pointing  out  the  defect 
in  form  which  we  have  discussed,  or  other  defects  in  form,  compel  Uie 
complainant  to  perfect  his  bill  in  whatever  particulars  it  should  be 
perfected.  Although  a  proper  allegation  of  the  time  of  invention  is 
sometimes  very  useful  for  those  sued  as  infringers,  yet  it  is  >  often 
unimportant,  and.  under  the  circumstance;:;  of  this  case,  the  lack  of  it  is 
so  purely  formal  that  the  bill  should  not  be  disTni--ed  unless  tiic  com- 
plainant's attention  is  first  hrnncfht  directly  to  the  point,  and  an  oppor- 
tunity given  him  to  meet  it  by  amendment  or  otherwise. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  is  remanded 
to  that  court  with  directions  to  proceed  in  conformity  with  law;  and 
the  appellant  recovers  hts  costs  of  appeal. 


(m  Ve5.  SCL) 

THB  FOKANOKET. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit.    September  10,  1907.) 

No.  727. 

Masieh  and  Servant— Contract  of  EJmployment— Duratiow  of  Bmplotment. 

A  verbal  contract  between  the  owner  of  a  vessel  and  a  marine  engineer 
for  the  servicef?  of  the  latter,  In  whidi  his  wagos  woro  fixed  at  a  stated 
sum  per  month,  but  without  any  specified  term  of  employment,  constituted 
a  blrini;  at  will,  and  not  by  tbo  tnontb,  and,  in  the  absence  of  any  estab- 
Uahed  ti^^cre  to  tbo  ponfrr^ry.  rftfif^r  party  had  the  rlc:ht  to  terminate  the 
employment  at  any  time  witiiout  notice,  and,  upon  the  employe's  discharge, 
be  waa  entitled  to  wages  only  to  the  time  of  snelL  discharge. 

lEd.  Not  o.^BV>r  cases  in  point,  see  Cent  Dig.  voL  84»  Master  and  Serv- 
ant, §  la] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

John  W.  Oast,  Jr.,  for  appellant. 
Henry  Bowden,  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 
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BOYD,  District  Judge.  This  is  an  appeal  from  a  decree  in  admi- 
ralty entered  by  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk.  The  appellee,  Leslie  B.  Colgm,  a 
marine  engineer,  for  some  time  anterior  to  the  mnkinQ:  of  the  con- 
tract, which  is  the  basis  of  this  proceedino;,  was  employed  as  chief  en- 
gineer on  a  steamer  called  "The  Aurora,"  which  belonged  ongmally 
to  the  Tames  River  Navigation  Company.  Subsequently  this  steamer 
was  bought  b>-  the  Newport  News  &  Norfolk  Steamboat  Lme,  a  cor- 
poration under  the  laws  of  Virginia,  which  corporation  was  also  the 
owner  of  the  steamer  named  "Pokanoket,"  the  latter  vessel  being,  at 
ilic  time  of  the  contract  of  emplo^mient,  at  St.  John<^.  Newfoundland. 
The  contract  of  employment,  as  stoted  by  the  libelant  in  his  testimony, 
was  as  follows : 

"It  was  a  verbal  contract  between  ^fr  Davis  and  me  at  Petersburg  on  tiie 
steamer  Aurora,  the  steamer  I  was  rumiiu;;  on  at  that  time,  and  ne  aakea  me 
If  I  would  go  to  St  John  and  help  him  look  at  a  boat,  and  If  I  would  come 
down  with  her,  and  that  my  wages— he  asked  me  what  I  "^o"*** , J^^i-J 
month  and  I  gave  him  my  price.  $80  per  month,  to  go  chief,  and  1  said  I  will 
go  down  and  com©  with  th©  boat  and  he  said  the  wages  would  he  the  same  as 
when  worliing  on  the  Aurora,  but  the  day  she  gets  to  Norfolk  my  pay  would 
be  $80  per  month  and  start  at  that  time.  1  was  getting  $70  per  month  on  the 
Aurora." 

The  libelant  went  to  St.  Johns  and  brought  the  Pokanoket  to  Nor- 
folk, arriving  at  the  latter  place  on  the  16th  of  May,  1906,  and  from 
the  time  of  employment  to  that  date  he  was  paid  at  the  rate  of  $70 
per  month.    From'  the  IGth  of  May,  190G,  to  the  1st  of  June  foilow- 
inq-,  he  was  paid  at  the  rate  of  $80  per  month  and  for  the  month  of 
June  he  was  paid  $80,  the  last  payment,  to  wit,  for  the  montti  of  June, 
having  been  made  between  the  1st  and  5th  of  July,  1906.  The  libelant 
continued  in  the  employment  of  the  steamer  Pokanoket,  as  chief  en- 
gineer, until  July  17,  190G,  when  he  was  discharged  at  Norfolk,  Va., 
by  George  B.  Tbwnsend,  the  ncrcnt  of  the  owner.    The  cause  of  the 
discharge,  as  claimed  by  the  ow  ner  of  the  steamer,  was  inefficiency 
and  incapacity  on  the  part  of  libelant  to  properly  manage  and  operate 
the  machinery  which  he  had  in  charge.    At  the  time  of  the  discharge 
the  steamboat  company  proposed  to  pay  the  libelant  the  sum  of  $46.99, 
the  amount  of  his  wages  for  the  17  days  in  Juhr  at  the  rate  of  $80  per 
month.   But  libelant  refused  to  accept  it   The  libelant  states  that 
he  immediately  sought  work,  but  did  not  succeed  in  finding  employ- 
ment until  Alienist  1,  1!>0C.    A  libel  was  filed  by  Colgin  agfainst  the 
steamer  Pokanoket,  her  tackle,  ai»parel,  etc.,  in  the  District  Court  for 
the  F.astern  District  of  Virg^inia.  at  Norfolk,  Va.,  on  the  1st  day  of 
August,  lUOG,  the  claim  being  for  $80  wages  for  the  month  of  July, 
1906,  and  costs.  The  attachment  and  monition  were  served  on  the 
2d  day  of  August,  1906.   In  the  due  course  of  proceeding,  the  re- 
spondent filed  its  answer  on  the  10th  day  of  September,  1906,  denying 
the  libelant's  rij^ht  to  the  sum  of  $80  wages  for  the  month  of  July, 
190(J,  and  costs,  but  admitting  that  there  was  due  him  the  sum  of 
for  17  days'  work  in  July.  1006,  at  the  rate  of  $80  per  month. 
Respondent  then  and  there  tendered  to  the  libelant  the  said  sum  of 
$46.99,  with  interest  thereon  from  July  17,  190G,  which  he  refused  to 


Digitized  by  Google 


THE  FO&ANOKEX, 


51 


accept;  whereupon  respondent  deported  the  said  sum,  together  with 
the  interest,  in  the  court»  to  be  held  subject  to  its  orders. 

There  was  some  testimony,  pro  and  con,  upon  the  hearing  as  to 
Colon's  qualifications  as  a  marine  engineer — on  his  part  that  he  was 

v;e]]-skilled  and  proficient  as  such,  whilst  respondent,  on  the  other 
hand,  offered  testimony  tending  to  show  that  he  was  not  capable  and 
well  qualified.  But,  in  our  view  of  tlie  case,  this  controversy  is  not 
matenai.  The  chief  point  presented  is  the  construction  of  the  con- 
tract under  which  the  libelant  was  employed.  He  insists  that  it  was 
by  the  month,  and  that  it  was  a  violation  of  its  terms  to  discharge 
Um  except  upon  a  month's  notice.  The  District  Court  took  this  view 
and  entered  a  decree  for  the  libelant  for  $80,  the  full  month's  wages 
for  July,  1906,  and  for  costs.  In  this  we  think  there  was  error.  The 
contract,  which  is  fully  set  out  in  the  testimony  of  the  libelant  as  giv- 
en above,  has,  in  our  opinion,  the  effect  to  determine  the  measure  of 
C(3mpi;nsation,  but  does  not  fix  a  definite  period  of  employment,  in 
Other  words,  the  contract  constitutes  nothing  more,  in  law,  than  what 
is  known  as  a  hiring  at  will,  which  could  be  ended  at  any  time,  by 
either  party,  without  notice.  There  was  no  evidence  of  any  settled 
nsapre  or  custom  of  the  port  which  would  take  the  contract  in  iliis 
case  out  of  the  rule  which  governs  such  contracts  generally.  There 
is  nothing  in  the  contract  of  employment  which  can  be  construed  to 
mean  that  the  libelant  was  required  to  serve  the  employer  for  any 
specified  time;  nor  is  there  an\tiung  to  indicate  that  the  employer 
was  bound  to  retain  him  in  service  for  a  definite  period.  The  con- 
tinuance of  the  term  of  service  was  left  discretionary  with  both  par- 
ties, and  either  had  a  right  to  put  an  end  to  it  at  any  time. 

In  the  case  of  The  Pacific  (D.  C.)  18  Fed.  703,  an  engineer  was 
employed  on  a  steam  tug  used  about  a  harbor  at  a  certain  rate  per 
month,  but  without  any  agreement  as  to  the  duration  of  his  service. 
Held,  in  the  absence  of  proof  of  any  settled  usage,  that  he  could  be 
discharged  at  any  time  without  previous  notice,  and  could  recover 
only  for  the  6me  actually  served.  The  learned  judge  (Morris),  in  de- 
Urering  the  opinion  in  this  case,  said: 

**nnlefl8  the  verbal  contract  proved  Is  controlled  by  xamwe  or  castom,  or  some 

pn?suniption  of  law  or  fact,  It  must  be  held  to  be  a  goTUM  n]  nr  Indoflnlto  hiring, 
and,  I  take  It,  the  law  as  to  such  a  contract  is  correctly  Btubed  in  Wood,  Mas* 
ter  &  Servant,  272." 

The  quotation  from  Wood  is  as  follows : 

"With  us  the  rule  (different  from  the  Ehiglisb  rule)  is  inflexible  that  a  gen- 
eral or  indefinite  hiring  is  prima  facie  a  hiring  at  will.  and.  if  iii"  servant 
seeks  to  make  it  oat  a  yearly  hiring,  the  burden  is  upon  liim  tu  e^uibli^b  it  by 
proof.  A  hiring  at  so  mnch  a  day,  vreek,  or  year,  do  time  being  specified,  is  an 
indefinite  hiring  and  no  pro^nmption  attnehes  tliat  it  wns  for  n  <l;!y  »n-on.  but 
caly  at  the  fixed  rate  for  whatever  time  the  party  may  serve.  It  is  competent 
for  eltlier  party  to  ahow  what  the  mutuBl  understandlDg  of  the  parties  was  In 
reference  to  the  matter.  Init,  unless  tlu  ir  understanding  was  mutual  that  the 
serrfcc  was  to  extend  for  a  certain  lixed  and  flofinite  period,  it  is  an  In- 
deliuite  hiring  and  is  determinable  at  the  will  of  either  party.  •  •  • 
Thxa  It  will  be  seen  that  the  fUct  that  oompensatlon  is  measured  at  so  much 
t  day,  month,  or  year  does  not  necessarily  make  such  hiring  a  hiring  for 
A  day,  month,  or  year,  but  in  all  such  cases  the  contract  may  be  put  on  end  to 
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by  ritTi^r  party  at  any  time,  unless  the  timo  \^  fixed  and  a  teeoreiy  bad  at 
the  rate  fixed  for  tbe  services  actually  rendered.'* 

FoUowmg  in  the  same  line  is  the  case  of  The  Rescue  (D.  C.)  116 
Fed.  380,  in  which  Judge  McPherson»  of  the  Eastern  District  of  Penn- 
sylvania, holds  that: 

**In  the  absence  of  proof  of  any  settled  usage  or  custom  of  the  port,  an  eu- 
jjlneer  employeil  for  a  vessol  nt  a  cortfiin  rate  of  wages  per  ii">nt!i  without  auy 
specified  term  of  service,  may  be  Ui«fhnrged  at  any  time,  eitUor  during  or  at 
the  end  of  a  montb,  without  previous  notice,  and  can  recover  wages  only  tor 
the  time  actually  served." 

The  conditions  of  employment  and  tlic  tcnns  of  the  contracts  in 
these  two  cases  were  substantially  the  same  as  in  the  case  here. 

In  Edwards  v.  Seaboard  &  Roanoke  Railroad  Co.  et  al.,  121  N.  C. 
490,  28  S.  E.  ISr,  the  Supreme  Court  of  the  state  (Chief  Justice  Fair- 
cloth  delivering  the  opinion)  upholds  the  same  doctrine,  and  declares 
the  law  to  be  that: 

"Where  a  1*  rtfc  from  an  employer  stntod,  'You  have  been  appointed  gen- 
eral storekeei)er  of  the  System,  to  take  effect  July  15tb.  Tour  salary  will  be 
$1,900  a  year* ;  and  the  appointee  entered  upon  his  duties  and  received  $150  per 
month  until  ho  was  discharged — held,  that  the  contract  was  not  an  employment 
by  the  year,  tlio  reasonable  construction  of  the  contract  beinp:  that  the  parties 
lutendeil  that  tlie  service  should  be  performed  for  the  price  that  should  agsre- 
gate  the  gross  sum  annually,  leaving  the  partlea  to  sever  their  xeUitlons  at 
will." 

We  might  cite,  almost  without  number,  decisions  in  the  American 
jurisdictions  to  the  same  effect,  but  we  do  not  deem  it  necessary.  We 
conclude,  therefore,  that  the  libelant  is  only  entitled  under  the  contract 

to  recover  of  the  respondent  compensation  at  the  rate  of  $80  per  month 

for  tlie  17  days  actually  served  in  July,  190G,  and  that  the  decree  of 
the  District  Court  should  be  modified  to  that  extent.  The  decree  is  re- 
versed and  the  case  remanded  to  the  District  Court  of  the  Eastern 
District  of  Virginia,  to  the  end  that  a  decree  in  harmony  with  the 
views  herein  expressed  may  be  entered. 
Reversed. 
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(155  Fed.  705.) 

CHRISTIAN  T.  FIRST  NAT.  BANK  OF  DBADWOOD.  8.  D..  et  al. 

(Circuit  Court  of  Api»eitis.  Jughth  Circuit   Juue  10,  1907.) 

No.  2,394. 

L  0(>llTIUCT8--EQtriTABLE  INTBSPBBTATION. 

Whon  a  (viitrnct  is  fairly  open  to  two  C0llStniCtl<ni8,  It  Is  legitimate  to 

adopt  the  one  which  e<iuity  would  favor. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §  731.] 

2.  Same— Intzrpbetation  When  One  Paktv  IIesponsible  fok  Terms  Em- 
ployed. 

If  there  be  doubt  as  to  tlie  true  mFjuuiig  of  a  written  contract,  and  one 
of  tlie  parties  be  responsible  for  the  terms  employed,  it  is  both  just  and 
leaaonable  tbat  it  aboiild  be  conatnied  moat  atrongly  agalaat  tbat  party. 

(Ed.  Note.— For  caaea  In  point,  aee  Cent  Dig.  vol.  11,  Contracts,  I  73(1.] 

3l  Bailment— DvTiaa  or  Bailbb  Without  Riwabd  Not  Liqhtlt  Bztkrdbd 

BY  Inference. 

Courts  are  Indisposed  to  extend,  by  inference,  the  perils  of  an  unprofit- 
able trust ;  and  so  it  is  that  every  bailee  witliout  reward  is  regarded  as 
having  assumed  the  least  reaEtonaiblUty  conalstent  witb  his  actual  un- 

dertal£iug. 

[Ed.  Note.— For  caaea  in  point,  see  Cent.  Dig.  vol.  6,  Bailment,  U  37*41.] 

4.  iSscBOwa— DuTisa  or  Depositabt— GonvBaaion. 

Throe  certificates  of  stock  in  a  mining  company.  Indorsed  in  Mnnk  and 
representing  shares  held  by  several  co-owners,  were  deiK)8ited  by  them  in 
a  bank  trader  an  option  contract  of  sale  (fully  set  forth  in  the  oi)lnion). 
containing  provisions  for  the  delivery  of  the  stock  to  the  purchaser  upon 
payment  of  the  purchase  price,  hui\  for  the  snrrender  of  the  stock  to  the- 
depositors  in  tlie  event  of  default  in  the  payment  of  the  purchase  price. 
The  purchaser  made  default,  and  one  of  the  depositors  then  called  upon 
the  bank  to  make  a  distrlbntifni  nr  division  of  the  shares  represented  hy 
the  certificates  among  the  depositors  according  to  their  respective  inter- 
cats,  and  to  procure  from  the  mining  company  and  deliver  to  the  de- 
mandant a  separate  certificate  for  his  interest  The  bank-  lid  not  comply 
with  the  demand,  and  thereupon  the  demandant  sued  it  tor  conversion. 
Held,  upon  full  consideration  of  the  terms  of  the  contract  and  of  the  rules 
of  interpret ation  before  stated,  that  it  did  not  lmpo.se  upon  the  bank  the 
duty  of  distributing  or  dividing  the  stock  amonjr  thp  c»n«'r:i!  co-owners, 
or  of  procuring  for  and  delivering  to  each  a  separuU-  tciuiirate  for  the 
aharea  to  which  be  might  be  entitled,  as  between  himself  and  his  co- 
owners,  and  that  therefore  the  bank's  failure  to  cnnipiy  with  the  deninnd 
did  not  constitute  a  conversion  of  the  demandant  s  interest  in  the  stock. 

1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Carle  Whitehead  (Robert  C  Hayes  and  William  B.  Shattuc,  on  the^ 
brief) ,  for  plaintiff  in  error. 

Xorman  T.  Mason  (Eben  W.  Martin»  on  the  brief),  for  defendants 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

DEVANTER,  Circuit  Tiid.q;e.  This  was  an  action  of  trover 
aL^iiinst  tlie  First  National  Bank  of  Dcadwood,  S.  D..  and  tiie  Oro- 
Hondo  Gold  Mining  Company  for  the  alleged  conversion  of  a  large 
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number  of  shares  of  the  capital  stock  of  the  mining  company  clauned 
by  the  plaintiff,  Thomas  Christian.  At  the  trial*  which  was  to  a  jury, 
the  evidence,  without  any  conflict,  established  these  facts:  The  plain- 
tiff and  11  other  co-owners  of  less  than  the  entire  number  of  shares, 
represented  by  three  stock  certificates  issued  by  tlie  mininc:  company, 
deposited  the  certificates  with  the  defendant  bank  for  the  purposes  and 
upon  tlie  terms  named  in  the  following  agreement: 

(1)  This  envelope  contains  two  million,  one  hundred  and  twenty  tbousaud 
(2,120,000)  Bharefl  of  tbe  cai^ltal  stock  of  the  Oro  Hondo  Mining  Company,  evi- 
denced by  certifl  ates  as  follows,  to  wit:  Certificate  No.  19,  for  five  Imiulred 
and  five  ttiou&and  (505,000)  sbares,  certiQcate  No.  20  for  seven  bundred  and 
fiftsr-fleven  thousand  five  hundred  (757,500)  shares*  certificate  No.  21*  for  seven 
hundred  and  fifty-seven  thousand  five  huudred  (757,500)  shares,  of  the  par 
value  of  one  dollar  per  share;  which  said  certificates  of  stock  are  Issued  to 
George  M.  iS'ix,  and  by  him  assigned  in  blank. 

(2)  One  million,  nine  liundred  ninety-eight  thousand  eight  hundred  and 
eighty  (1,998,880)  shares  of  said  stock  beIon«:  to  the  parties  named  below,  sign- 
ing this  escrow,  and  are  placed  by  the  undersigned  in  escrow  with  the  First 
National  Bank  of  Deadwood.  Sootb  Dakota,  vpoa  the  following  terms  and 
conditions : 

(3)  All  of  said  stodc  may  be  purchased  by  said  George  M.  Nix  for  the  sum  of 
ninety-nine  thousand  nine  hundred  and  forty-fonr  <|90.944.00)  dollars,  less  a 
commission  of  ten  (10%)  per  ceut.  to  be  paid  to  said  Ctoorge  M.  Nix  as  pay- 
ments are  made  upon  this  escrow. 

(4)  On  or  before  the  1st  day  of  April,  1903,  the  SJild  George  M.  Nix  or  his 
assigns  must  pay  all  of  the  parties  signing  this  escrow,  except  himself,  or  de» 
posit  to  their  order  In  the  First  National  Rank  of  I^endwood,  South  Dakota, 
the  sum  of  twenty-two  thousand,  four  hundred  eighty-seven  and  forty  one- 
hnndredths  ($22,487.40)  dollars,  and  shall  then  have  the  privilege  of  with- 
drawing twenty-five  (25%)  per  cent,  of  said  stock  Dosited  belonging  to  the 
signers  of  this  escrow,  four  hundred  ninety-nine  thousand  seven  hundred 
(4!>9.700)  shares,  or  certificate  No.  19,  for  five  hundred  and  five  thousand 
(505,0(X))  Shares. 

(ft)  Within  six  months  from  said  1st  dny  of  April,  1903,  the  said  George  M. 
Nix  or  his  assigns  must  pay  thirty-seven  and  a  half  (37V2%)  per  cent,  of  eighty- 
nine  thousand,  nine  huudred  forty-nine  and  sixty  one-hundredths  (|80,SM9.0()!I 
dollnrs,  or  thirty-three  tlmn^^and  and  seven  hundred  thirty-one  and  ten  on^ 
hundredths  ($33,731.10)  dollars,  and  may  then  wiUidraw  seven  hundred  forty- 
nine  thousand  and  five  hundred  and  fifty  (749,550)  shares  of  said  stock,  or 
certificate  No.  20  for  seven  hundred  flfty-seven  thousand  five  hundred  (797,000) 
shares  deposited  In  escrow. 

(0)  Within  one  year  from  the  said  1st  day  of  April,  1903,  said  George  M. 
Nix  or  his  assigns,  must  pay  thirty-seven  and  a  half  (37^/^%)  per  cent  of  said 
eighty-nine  thousand,  nine  hundred  forty-nine  and  sixty  one  hundredths  (>:v.», 
949.00)  dollars,  or  thirty-three  thousand  seven  hundred  thirty-one  and  ten 
one-hundredths  ($33,731.10)  dollars,  and  may  then  withdraw  the  balance,  to 
wit:  Seven  hnndrt^l  forty-nine  thousand,  five  hundred  and  fifty  (749,550) 
shares  of  said  stock  so  deposited  in  escrow,  or  the  third  certificate.  No.  21,  for 
seven  hundred  fifty-seven  thousand,  five  hundred  (767,000)  shares  of  stock. 

(7)  It  Is  understood  that  the  extra  one  hundred  twontv-  one  thousand  one 
hundred  and  twenty  (121,120)  shares  of  stock  deposited  in  escrow  are  the 
property  of  George  M.  Nix,  the  certificates  having  erroneously  been  made  out 
for  a  larger  amount  of  stock  than  the  agreement  with  the  signers  of  this  es- 
crow calls  for.  by  reason  of  a  mistake  in  the  acreage  of  the  ground. 

(8>  In  ( nse  said  George  M.  Nix  or  his  assigns  does  not  carry  out  the  con- 
ditions of  this  escrow  in  reference  to  work  to  be  done  on  said  grround,  as 
spocifietl  In  the  contract  with  said  si^rners  of  the  escrow,  mndo  on  tlie  ISth 
day  of  March,  1902,  or  payments  provided  for  herein  shall  not  be  made,  then 
all  rights  und^  this  escrow  shall  cease  and  determine,  and  said  parties  de- 
positing  said  .stock  may  withdraw  the  same  from  said  First  National  rnni-  of 
Deadwood,  and  shall  be  the  owners  thereof  as  shown  by  the  schedule  murlKed 
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'ExMb!t  A'  hereto  ftee  of  any  option  upon  ttie  same  by  the  aald  Georgo  U.  Nix, 

or  Ms  assigns. 

(9)  In  ease  any  payments  shall  be  made  by  said  George  M.  Nix  or  his  assigns 
to  the  undersigned  parties  and  the  future  payments  provided  for  lierein  sball 

not  be  made,  thon  all  rights  of  said  George  M.  Nix  or  his  assigns  to  any  fn- 
ture  delivery  of  stock  shall  cease  and  the  undersigned  parties  may  withdraw 
said  8tocl<  from  said  bank  aa  abore  provided. 

(10)  Time  i"^  of  the  p'-s-onr^e  of  this  contract. 

(11)  All  moneys  deposited  with  said  banls  aa  above  provided  shall  be  paid 
oTer  liy  tbe  said  bank  to  the  several  parties  entitled  thereto  as  ahown  by  the 
Kbedole  marked  *BxhibIt  A'  hereto  attached  and  made  a  part  of  tbia  agree- 
neDt 

(12)  In  case  any  of  said  payments  ehnll  not  be  made,  the  stock  shall  be  de- 
livered to  the  parties  named  in  said  Exhiliit  A  and  be  the  property  of  said 
parties;  tw^ty  shares  of  atock  to  be  delivered  for  each  dollar  to  be  paid  the 
said  parties. 

Dated  Deadwood,  South  Dakota,  this  16th  day  of  January,  1908. 

Bshtbit  A. 

Eadi  payment  as  It  sliall  be  made  shall  be  by  said  bank  apportioned  and 
paid  over  to  the  following  namp  !  pnrtiea  or  deposited  to  the  credit  of  said 

parties  in  the  following  amount  to  wit : 


Name  of  I'eriisous  to  Whom 

Ist  Payment 

2d  Pa>  ment 

3d  Payment 

Pasrments  are  to 

Less  10%. 

Less  10%. 

Less  10%. 

be  Mada 

$22,4S7  40 

$33,731  10 

$33,731  10 

Total. 

.  f  770  no 

$  1,155  ST 

$  1,155  87 

$  3.082  34 

770  60 

1,133  87 

1,155  87 

3,082  34 

770  00 

1455  87 

1,155  87 

8,082  84 

James  Cusick   , 

.    7.410  05 

11,120  04 

11,129  95 

29.(570  84 

Thomas  Christian   

.    6,8(H  12 

10.2(Xi  10 

10.206  19 

27,216  50 

910  25 

1,365  39 

3.365  19 

3.610  85 

455  10 

682  76 

r.sj  77 

1,820  63 

.    2,518  00 

a,777  01 

3,777  01 

10,072  01 

408  60 

747  90 

747  90 

1,994  40 

498  60 

747  90 

747  90 

1,994  40 

A.  D.  Wilson  

615  83 

928  75 

023  76 

2,46r? 

455  15 

682  75 

G82  75 

1,820  65 

.   2A98  60 

8,747  81 

8,747  77 

9,994  18 

The  acrreement  was  si^Tied  by  the  plaintiff  and  the  other  co-owners 
of  tlie  shares  intended  to  be  sold,  but  was  not  signed  by  Nix,  the  bank, 
or  tlie  mining  company. 

In  this  connection  it  may  be  observed  that  there  are  several  mistakes 
in  the  agreefnent,  which,  though  confusing  at  first,  are  obviated  when 
the  entire  instrument  is  considered.  The  number  of  shares  represented 
by  the  three  certificates  is  inaccurately  stated  as  2.120,000,  but  is  shown 
to  have  been  actually  2,020,000.  The  number  of  shares  owned  by  tlie 
plaintiff  and  his  co-depositors  is  stated  as  1,998,880  and  also  as  l.ODS - 
800:  the  former  being;  correct.  Nix  is  spoken  of  as  owning  121,120 
charts,  but  the  true  number  appears  to  have  been  21,120,  In  Exhibit 
A,  Nix  is  named  as  if  he  were  one  of  those  among  whom  the  specific 
payments  of  $22,487.40,  $33,731.10,  and  $33,731.10  provided  for  in 
paragraphs  4,  5,  and  6  were  to  be  divided ;  but  a  computation  of  the 
amounts  there  apportioned  to  the  plaintiff  and  his  co-depositors  shows 
that  the  whole  of  these  payments  would  be  exhausted  before  reaching 
Xix's  name.  As  these  specific  payments  were  unquestionably  the  net 
purchase  price  of  the  shares  of  the  plaintiff  and  his  co-depositors,  after 
deducting  the  commission  allowed  to  Nix  by  paragraph  3,  and  as  tlie 
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last  line  of  Exhibit  A  must  be  regarded  as  a  mere  statement  of  Nix's 
commission,  the  rule  stated  in  paragraphs  8,  9.  and  12  for  measuring  the 
interests  of  the  plaintiff  and  his  co-depositors  in  such  of  the  stock  as 
might  not  be  sold  is  not  well  expressed,  unle-s  it  was  intended  that  Nix 
should  have  a  commission  or  interest  in  such  sliares  as  he  mip^ht  fail  to 
purchase,  which  is  both  improbable  and  contrary  to  the  provisions  of 
paragraphs  3,  8,  and  9.  It  was  doubtless  meant  that  the  plaintiff  and 
his  CD-depositors  should  own  20  shares  of  the  stock  not  sold  for  each 
dollar  of  the  gross  purchase  price  not  paid  or  earned  as  a  commission. 

Pursuant  to  paragraph  4,  Nix  paid  the  first  installment  of  $22,487,- 
40.  hem'j;  25  per  cent,  of  the  g^ross  purchase  price,  less  a  corrcspondinc: 
proporiion  of  his  commission,  and  withdrew  from  the  bank  certificate 
No.  19  for  505,000  sliares.  The  time  for  paying  the  second  install- 
ment was  then  extended  to  January  1,  IDOi,  when  Nix  made  default 
and  so  lost  aU  rights  to  further  avail  himself  of  the  option.  Thereupon 
the  plaintiff,  acting  independently  of  his  co-depositors,  made  a  demand 
of  the  bank,  which,  as  interpreted  by  his  counsel,  called  upon  the  bank 
to  surrender  the  original  certificates,  Nos.  20  and  21,  to  the  mining 
company,  to  cause  new  certificates  to  be  issued  in  such  manner  as  would 
permit  the  remaining  shares  to  be  divided  among  their  owners  accord- 
inq:  to  tiieir  respective  interests,  and  then  to  deliver  to  the  plaintiff  a 
separate  certificate  for  his  portion.  The  demand  was  not  complied 
with;  and,  if  the  bank  was  obligated  to  thus  divide  the  remaining 
shares  among  the  several  co-owners  and  to  deliver  to  each  a  separate 
certificate  for  his  portion,  the  circumstances  surrounding  the  demand 
were  such  that  the  bank  was  guilty  of  a  conversion  of  the  plaintiff's 
portion,  otherwise  compliance  with  the  demand  was  rightly  refused, 
and  there  was  no  evidence  of  a  conversion.  As  respects  the  mining 
company,  there  was  an  entire  absence  of  evidence  of  any  act  of  com- 
mission or  omission  on  its  part  violative  of  or  inconsistent  widi  the 
rights  of  the  plaintiff. 

At  the  conclusion  of  the  evidence,  the  court  ruled  that  the  terms  of 
the  agreement  were  not  such  as  to  obligate  the  bank,  upon  Nix's  de- 
fault, to  divide  the  remaining  shares  among  the  several  co-owners,  and 
to  deliver  to  each  a  separate  certificate  for  his  portion,  but  merely  re- 
quired it  to  return  the  original  certificates,  Nos.  20  and  21,  to  the  plain- 
tiff and  his  co-depositors,  from  wliom  tiiey  were  received,  and  that  the 
plaintiff,  acting  independently  of  his  co-depositors,  was  not  entitled  to 
the  possession  of  them.  Under  the  court's  instruction,  the  jury  then  re- 
turned a  verdict  for  the  defendants,  and,  judgment  having  been  ren- 
dered thereon,  the  plaintiff  sued  out  the  present  writ  of  error. 

As  Nix,  who  owned  some  of  the  shares  represented  by  the  certifi- 
cates, assented  to  the  terms  of  the  ag^reement  by  accepting  some  of  its 
benefits,  and  as  the  bank  also  assented  thereto  by  accepting  the  duties 
of  depositary  thereunder,  the  decisive  question  presented  for  our  con- 
sideration is :  Did  the  agreement,  rightly  interpreted,  require  the  bank, 
upon  the  default  of  Nix,  to  divide  the  shares  represented  by  the  two 
remaining  certificates  among  the  several  co-owners  according  to  their 
respective  interests  and  to  procure  for  and  deliver  to  each  a  certificate 
representing  his  portion?  If  it  did,  it  not  only  enjoined  upon  the  de- 
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positary  duties  which  were  unusual,  hut  also  attached  to  its  office  re* 
sponsibiUties  which  were  disproportionate  to  any  advantages  which 
could  reasonably  have  been  expected  to  accrue  to  it  therefrom.  There 
was  no  express  arrangement  for  its  compensation,  and  not  only  did 
paraj^raph  11  and  Exhibit  A  expressly  require  it  to  promjjtly  pay  over 
to  the  plaintiff  and  his  co-depositors  ''all  moneys"  received  by  it  in 
payment  for  their  stock,  but  paragraphs  4,  5,  and  6  left  it  altogether 
uncertain  whether  any  of  the  moneys  would  even  pass  through  its 
hands,  should  Nix  avail  himself  of  his  option  to  purchase.  As  is  said 
by  Schouler,  in  his  work  on  Bailments  ([3d  Ed.]  §§  58,  63),  "the  courts 
are  indisposed  to  extend,  by  inference,  the  perils  of  an  unprofitable 
trust,"  and  "every  boiler  ^vithont  reward  ought  to  be  given  the  least 
trouble  consistent  with  his  actual  undertakinc:."  This  is  in  keeping  with 
the  rule  that,  when  a  contract  is  fairly  open  to  two  coustructions,  it  is 
legitimate  to  adopt  the  one  which  equity  would  favor.  Washington, 
etc..  Co.  V.  Coeur  d'Alene,  etc.,  Co.,  160  U.  S.  77,  101,  16  Sup.  Ct.  239, 
40  L.  £d.  355. 

The  circumstances  surrounding  the  making  of  the  agreement  were 
these:  The  certificates  had  been  issued  in  the  name  of  Nix  and  had 

been  by  him  assigned  in  blank.  They  were  in  the  possession  of  the 
plaintiff  and  his  co-depositors,  who  were  givii]-  Nix  an  option  to  ])ur- 
chase  their  shares.  To  protect  each  party  aganist  any  intervening  act 
oi  the  other,  as  also  for  their  mutual  convenience,  it  was  deemed  proper 
to  place  the  certificates  in  the  custody  of  a  depositary  to  abide  the  ac- 
tion of  Nix  under  the  option  contract.  The  certificates  were  not  for- 
mally assigned  to  the  bank,  and  it  was  not  even  nominally  made  the 
owner  of  the  shares.  The  original  conditions  therefore  could  be  restor* 
ed,  if  Nix  made  default,  by  a  mere  redelivery  of  the  certificates  to  those 
from  whom  they  were  received.  The  bank  was  in  no  better  position  to 
divide  the  shares  and  obtain  new  certificates  than  were  the  owners. 
Indeed,  its  place  of  business  was  at  Dcadwood,  S.  D.,  and  the  mining 
company  was  a  Colorado  corporation,  whose  principal  offices,  including 
that  for  the  transfer  of  stock,  were  presumably  in  the  latter  state.  Thus 
the  situation  at  the  time  suggests  no  reason  why  the  bank  should  have 
been  charged  with  dividing  the  shares  and  obtaining  new  certificates, 
in  the  event  of  Nix's  default. 

The  language  of  the  agreement  is  that  of  the  plaintiff  and  his  co- 
depositors,  and,  if  there  be  any  doubt  as  to  its  true  meaning,  it  is  both 
just  and  reasonable  that  it  should  be  construed  most  stronglv  against 
them.  Noonan  v.  Hradley,  9  Wall.  (U.  S.)  394,  407,  19  L.  Ed.  757; 
Texas  &  Pacific  Ry.  Co.  v.  Reiss,  183  U.  S.  621,  626,  22  Sup.  Ct.  253, 
46  L.  Ed.  358 ;  Osborne  v.  Stringham,  4  S.  D.  593,  57  N.  W.  776. 

Of  course,  effect  must  be  given  to  the  intention  of  the  parties,  and, 
if  that  is  made  plain  and  certain  by  the  agreement,  Qverv  part  of  it 
being  duly  considered,  the  considerations  and  rules  of  interpretation 

10  which  we  have  referred  are  without  application. 

Turning  to  the  agreement,  we  find  that,  in  respect  of  moneys  de- 
posited with  the  bank  in  payment  for  the  stock  of  the  plaintiff  and 
his  co-depositors,  it  is  directed  with  much  particularity,  in  paragraph 

11  and  Exhibit  A,  that  they  shall  be  "by  said  bank  apportioned" 
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amon!7  and  paid  over  to  the  "several"  parties  entitled  thereto;  the 
amount  to  be  paid  to  each  being  precisely  stated.  But,  in  respect  of 
the  disposition  of  the  certificates  to  be  made  by  the  bank,  in  the  event 
of  Nix's  default,  it  is  said,  in  paragraph  8,  "'said  parties  depositing 
said  stock  may  withdraw  the  same  from  said  First  Natiosal  Bank  of 
Deadwood,  and  shall  be  the  owners  thereof  as  shown  by  the  schedule 
marked  'Exhibt  A'  hereto."  And  in  paragraph  9 :  "The  undersigpied 
parties  may  withdraw  said  stock  from  said  bank  as  above  provided/' 
These  paraj^raphs,  it  will  be  observed,  do  not  charge  the  bank  with 
the  division  of  the  shares  amon,^  the  several  parties  entitled  to  them, 
but  plainly  contemplate  that  it  shall  merely  permit  the  dc[)0?itors  to 
withdraw  what  they  deposited  witli  it,  tlie  certificates.  Thus  a  dis- 
tinction is  reasonably  and  clearly  drawn  between  the  moneys,  which 
would  be  readily  capable  of  division  by  the  bank,  and  the  certificates, 
which  could  not  be  divide  1  w  tthout  the  assistance  of  the  mining  com- 
pany, over  which  the  bank  had  no  control.  And  that  it  was  intended 
that  the  bank  dinnld  not  be  troubled  with  making  any  change  in  the 
certificates  is  further  indicated  by  the  fact  that  no  provision  was  made 
for  segrecratine:  the  shares  of  Nix,  named  in  paragraph  7,  from  the 
others  during  the  liie  of  his  option,  and  also  by  paragraph  4,  which 
authorized  the  bank  to  surrender  certificate  No.  19  for  505,000  shares 
upon  the  payment  of  the  purchase  price  of  499,700  shares,  and  by  para- 
graph 5,  which  authorized  it  to  surrender  certificate  No.  20  for  757,- 
500  shares  upon  the  payment  of  the  purchase  price  of  749,550  shares. 
Without  any  doubt  or  uncertainty,  the  several  paragraphs  and  pro- 
visions which  we  have  mentioned,  unless  modified  by  another,  con- 
templated that  the  bank  should  deliver  to  Nix  or  redeliver  to  the  de- 
positors, as  the  one  or  the  other  might  become  entitled  thereto,  the 
identical  certificates  deposited  with  it 

We  are  thus  brought  to  paragraph  13,  upon  which  the  plaintiff 
chiefly  relies,  which  reads: 

"In  case  any  of  said  payments  shall  not  1.'  mndo,  the  stock  shall  be  clo- 
liverod  to  the  parties  nnniod  in  said.  Exhibit  A  and  be  the  property  of  said 
parties ;  twenty  shares  of  stocit  to  be  delivered  for  each  dollar  to  be  paid  tilie 
said  parties.** 

It  is  difficult  to  harmonize  this  paragraph  with  other  provisions  of 
the  agreement.  The  parties  named  in  Exhibit  A  are  not  identical 
with  those  authorized  by  paragraphs  8  and  9  to  withdraw  the  stock 
from  the  bank,  upon  the  default  of  Nix,  for  he  is  not  one  of  the  lat- 
ter, and  yet  is  named  in  Exhibit  A.  Again,  while  other  paragraphs 
show  unmistakably  that  he  was  not  to  have  any  right  to  any  of  the 
stock  of  the  plaintiff  and  his  co-depositors,  save  as  he  should  pav 
for  it,  this  paragraph,  if  given  full  effect  as  it  is  written,  would  en- 
title him,  in  the  present  situation,  to  149,911.G0,  or  possibly  149,916, 
shares  of  their  stock  without  pay. 

It  is  apparent,  we  think,  that  resort  must  be  had  to  interpretation 
to  remove  the  doubt  and  uncertainty  cast  upon  the  meaninc^  of  the 
agreement  by  this  paragraph.  A\'hile  the  reference  to  Exhibit  A 
sccTTiinglv  includes  Nix  among  those  to  whom  the  stock  was  to  be 
delivered,  what  lollows  equally  indicates  that  he  is  not  included,  for 
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it  says  "twenty  shares  of  stock  to  be  delivered  for  each  dollar  to  be 
paid  the  said  parties."  He  had  no  interest  in  the  stock  to  be  sold  and 
was  not  one  of  those  to  be  paid.  Although  entitled  to  a  commission 

of  10  per  cent,  on  the  gross  purchase  price,  in  the  event  and  to  the 
extent  that  he  availed  himself  of  the  option  to  purchase,  he  was  plain- 
ly not  entitled  to  any  commission  or  payment  in  respect  of  stock  not 
sold.  The  reference  to  Exhibit  A  must  therefore  be  understood  as 
not  including  him,  and  tliercfure  as  directing  a  delivery  to  the  other 
parties  nam^  in  the  exhibit,  who  are  identical  with  those  designated 
io  paragraphs  8  and  9  as  the  "parties  depositing  the  said  stock"  and 
"the  ondersigned  parties."  This  view  is  ^o  strengthened  by  the  fact 
that  the  measure  so  prescribed  for  determining  the  interest  of  the 
depositors  in  the  stock  not  sold — that  i*:,  90  shares  for  ench  dollar  to 
be  paid — is  the  precise  rate  at  which  the  gross  purchase  price  was 
fixed,  for  bv  paragraphs  2  and  3  the  depositors  agreed  to  sell  to  Nix 
their  1,998,880  shares  for  $99,944. 

Unlike  the  provisions  relating  to  the  dbposition  of  moneys  paid 
into  the  bank,  this  paragraph  does  not  in  terms  direct  an  apportion- 
ment among  the  depositors,  but  only  the  delivery  of  the  stock  to 
"the  parties  named  in  said  Exhibit  A" — meaninc^  the  depositors.  It 
does  not  say  that  the  stock  shall  be  delivered  to  them  severally,  or 
that  t?0  shares  shall  be  delivered  to  each  for  each  dollar  to  be  paid  to 
him,  but  simplv  refers  to  them  in  a  collective  way  as  do  parai^raplis 
8  and  9.  But,  as  tiiere  would  necessarily  be  more  than  enough  stock 
to  £31  the  measure  of  20  shares  for  each  dollar  to  be  paid  to  the  de- 
positors, and  as  the  excess  would  necessarily  be  all  or  part  of  the  21,- 
120  shares  owned  by  Nix  as  stated  in  paragraph  7,  it  is  urged  that 
it  could  not  have  been  intended  that  his  shares  should  be  delivered  to 
the  depositors  or  become  their  property,  and  therefore  that  it  must 
have  bt-eii  mtended  that  the  bank  should  divide  the  stock  and  procure 
for  and  deliver  to  the  several  owners  new  certificates  representing  the 
shares  to  which  they  would  be  respectively  entitled.  There  is  some 
color  for  the  contention,  but  we  think  it  is  not  sound.  Of  course, 
it  was  not  intended  that  the  depositors  should  become  the  owners  of 
Nix's  shares  any  more  than  that  he  should  become  the  owner  of  theirs 
without  pay ;  but  it  does  not  follow  that  the  original  certificates  repre- 
senting the  shares  of  both  were  not  to  be  redelivered  to  the  depositors 
from  whom  they  were  received.  He  had  assented  to  the  inclusion  of 
his  shares  in  these  certhicates,  had  indorsed  upon  the  latter  an  assign- 
ment in  blank,  and  had  intrusted  them  to  the  possession  and  keeping 
of  the  depositors  before  they  were  delivered  by  the  latter  to  the  bank. 
He  also  assented  to  the  terms  of  the  agreement,  although  it  con- 
tained no  provision  for  the  delivery  to  him  of  his  shares  save  as  he 
might  by  making  the  prescribed  payments  become  entitled  to  the 
original  certificntes.  In  these  circumstances,  it  is  quite  reasonable 
to  Mieve  that  he  was  content  to  look  to  the  depositors,  to  whom  alone 
the  agreement  directs  a  redelivery,  for  a  segregation  of  his  stock  in 
the  event  that  through  his  default  the  certificates  shotdd  be  returned 
to  them.  Had  there  been  a  purpose  to  impose  upon  the  bank  the 
unusual  duty  of  dividing  the  stock  and  procuring  for  and  delivering 
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to  the  several  owners  new  certificates  for  the  shares  to  which  they 
would  be  respectively  entitled,  it  doubtless  would  have  been  plainly 
stated ;  but,  as  such  an  intention  is  not  expressed,  or  even  necessarily 
implied,  we  think  the  considerations  and  rules  of  interpretation  be- 
fore nientioiicd  require  that  whatever  doubt  or  uncertainty  may  exist 
in  that  regard  should  be  resolved  in  favor  of  the  bank,  and  that  it 
must  be  held  that  no  such  duty  was  imposed. 

Our  conclusion  is  that  the  plaintiff  was  not  entitled  to  demand  that 
the  bank  divide  the  remaining  stock  among  the  several  co-owners, 
or  that  it  deliver  to  him  alone  tlic  remainin<2:  certificates,  and  that  there- 
fore no  conversion  was  shown,  and  a  verdict  against  him  was  rightly 
directed. 

The  judgment  is  accordingly  affirmed. 


(ir»5  Fed.  712,) 

BELL      NORTH  AMERICAN  COAL  ft  COKE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Clrcalt  June  IQi  1907.  On  Reliearlns» 

October  15,  1907.) 

No.  1,630. 

L  Waste— Natt-re  of  Remedy— Eot- it y. 

Kqulty  has  Jurisdiction  of  a  suit  to  restrain  waste  by  the  cutting  and 
removal  of  valuable  timber,  and  incidentally  for  an  accounting  for  waste 

ah"i  i-l>  committed, 
lEd.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  48,  Waste,  {  IG.] 

2.  Adverse  Possession— Possession  by  Tenant— Extent. 

Wlien  a  tenant  is  placed  in  possession  of  a  detiuile  part  of  a  larger  tract  of 
land,  the  possession  will  not  avail  tbe  landlord  beyond  the  part  so  claimed 
and  held ;  but,  if  one  claiming  under  fi!i  nssurance  of  title  defining  bound- 
aries place  a  tenant  in  possession  vvitliout  limiting  bUn  to  any  definite 
part,  tbe  tenant's  possession  will  extend  to  tbe  landlord's  boundaries,  aJ- 
tbougb  the  land  actually  occupied  Is  but  a  small  part  of  the  whole. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  1,  Adverse  Possession, 

8  r>8o.] 

3.  SAifE— Tennessee  Statctb. 

T'lidcr  Shannon's  Code  Tenn.  S  4450,  possession  of  land  untler  assurance 
tf  Title,  if  fontinued  for  seven  years,  ojierates  not  only  to  bar  nn  action 
on  a  superior  title,  but  to  devest  that  title  and  vest  it  iu  tlie  adverse  hold- 
er; but,  on  the  other  band,  po8!ses.sion  without  color  of  title  continued  for 
seven  years  pives  a  mere  rl;:ht  to  defend  aga)n*;t  the  title  so  long  as  the 
possession  is  actual  and  continuous,  under  section  4458,  which  provides 
that  no  person  shall  have  any  action  for  any  lands,  but  within  seven  years 
after  the  right  of  action  has  arrmcd.  mifl  such  rl;:ht  Is  lost  tlir.  niinnent 
the  po.ssession  is  at>andoned.  Hence,  under  such  statute  as  coiihtrueil  by 
the  Supreme  Court  of  tbe  state,  where  one  In  possession  of  land  without 
color  of  title  attorned  to  another  who  had  made  entry  from  the  state 
of  a  definite  tract,  including  his  own,  and  agreed  to  hold  possession  of  the 
whole  for  his  landlord,  the  effect  was  an  abandonment  of  his  own  posses- 
sion, and  from  that  time  his  po8ses.sion  was  that  of  his  landlord  ami 
referaMe  to  the  entry,  and  extende<l  to  the  whole  tract,  although  there 
was  no  exten.sion  of  bis  actual  inclosure. 

[Ed.  Note. — State  laws  as  rules  of  decision  In  federal  courts,  see  notes 
to  Wilson  V.  Perrln,  11  C.  0.  A.  71 ;  Hill  v.  Hlte,  29  G.  C.  A.  553.) 

On  Rehearing. 

4.  Public  Lands— Entry  of  State  Lands— Tennessee  Statttte. 

Tlie  provision  of  Acts  Tenn.  1824,  e.  22,  §  U,  mulcing  unlawful  an  entry 
Of  state  land  on  which  another  resided  or  which  was  occui)ied  by  him, 
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nnleas  he  was  glvra  30  days'  notice,  was  intended  solely  for  the  profec- 
tfon  of  tho  cKvmpier,  by  enabllnt:  hXm  to  px^rolse  his  prior  right  to  enter 
tiie  land;  and  an  entry  made  without  giving  such  notice  to  an  occupier 
<tf  part  of  ttae  land  to  void  only  as  to  sncli  part  The  notice  mlgbt^  more- 
over, bo  waivfH?  by  na  occupier,  nnd  wns  so  waived  in  a  case  where  for  a 
▼aloable  consideration  he  agreed  to  attorn  to  the  entryman  and  bold  poa* 
NBion  for  blm  until  the  grant  was  secured. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

John  F.  McNutt,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS.  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  trespass  and 
quiet  title  to  a  large  tract  of  mountain  land  lying  in  Cumberland  coun« 
ty,  Tenn.  The  complainant  asserted  title  and  possession  of  the  lands 
included  in  several  grants  issued  originally  to  Thomas  B.  Eastland, 
under  whom  by  mesne  conveyances  the  complainant  claimed.  These 
grants  were  from  the  state  of  Tennessee,  and  bore  date  of  1836.  The 
bill  averred  that  the  defendant,  Bell,  claimed  the  lands  included  within 
grants  Xos.  12,758,  12,769,  12,7  <0,  and  12,771,  being  junior  grants, 
within  the  boundaries  of  senior  grants  to  Eastland.  It  was  averred 
that  the  defendant  was  trespassing  by  cutting  valuable  timber  and 
removing  same  to  the  irreparable  injury  of  the  lands.  It  also  charged 
that  the  defendant  was  insolvent.  The  answer  disclaimetl  any  title 
or  interest  in  the  lands  claimed  by  complainant  outside  the  limits  of 
grant  Xo.  12,771,  issued  May  20.  1871.  to  defendant,  containing,  by 
survey,  1,077  acres.  It  denied  that  the  complainant  had  any  pos- 
session of  the  lands  inside  said  grant,  denied  that  he  was  now  or  had 
been  cutting  timber  from  said  land  "for  a  long  time,"  and  denied  in- 
solvency. The  answer  asserted  an  actual  adverse  possession  of  the 
lands  within  said  grant  beginning  at  date  of  its  survey  made  in  March, 
1872,  and  pleaded  and  relied  upon  the  Tennessee  statute  nf  H nuta- 
tions of  seven  years.  The  court  below  found  that  jurisdiction  existed 
because  of  the  repeated  trespasses  of  the  defendant,  and  that  the  title 
of  the  complainant  was  the  superior  title  to  the  lands  included  within 
the  grant  to  defendant  of  1874,  except  as  to  a  parcel  of  100  acres 
iDside  of  said  grant,  designated  as  the  Bolin  Survey,"  which  said  100 
acres  had  been  held  adversely  for  more  than  seven  years  under  color 
of  title  bv  said  HoHn  or  those  who  held  under  him. 

There  was  evidence  showinj^:  that  the  defendant  had  cut  and  removed 
valuable  timber  from  the  lands  included  within  his  junior  pfrant.  The 
extent  of  this  cuLtuig  does  not  appear,  but  sufficient  is  shown  to  justify 
the  assumption  of  jurisdiction  for  the  purpose  of  enjoining  trespass 
and  an  accounting.  The  case  on  its  facts  falls  within  Peck  v.  Ayers 
&  Lord  Tie  Co.,  116  Fed.  273,  53  C.  C.  A.  551.  . 

Complainant's  title,  being  under  the  elder  grants,  must  prevail,  un- 
less, through  adverse  possession  under  his  jtinior  grant,  the  latter  has 
become  the  better.  Beyond  the  possession  called  the  "Rolin  posses- 
sion" neither  party  has  had  any  such  ojien.  notorious,  and  continuous 
adverse  possession  within  the  interlap  of  the  conflicting  grants  as  will 
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affect  the  results.   The  case  must  turn  here,  is  it  did  below,  upon 

the  extent,  character,  and  effect  of  the  Bolin  possession.  The  facts, 
as  we  find  them,  which  bear  upon  this  possession,  are  these:  Under 
an  entry  made  March  14,  1872,  by  one  Jackson,  assic^nor  of  Bell,  tlie 
latter  made  a  survey  preliminary  to  applying  for  a  grant.  Upon  this 
survey,  dated  March  18,  1872,  a  grant  duly  issued  to  Bell,  dated  May 
26,  1874,  for  1,077  acres,  more  or  less,  being  the  grant  under  which 
Bell  claims  title.  This  grant  overlaps  parts  of  two  of  complainant's 
Eastland  grants.  When  Bell  made  this  survey  lie  found  one  Samuel 
Bolin  living  within  the  lines  of  his  survey.  Bolin  bad  a  house  and 
bam,  an  orchard  of  c^rown  apple  trees,  and  about  15  or  20  acres  in 
cultivation.  The  prcci^c  bej^^inning  of  Bolin's  occupation  is  not  shown, 
but  enough  appears  to  show  that  Bolin  had  lived  upon  his  occupation, 
claiming  and  holding  it  for  himself  for  as  much  as  10  to  15  years. 
The  evidence  seems  to  establish  that  his  original  possession  was  taken 
under  a  parol  arrangement  with  one  Brown,  who  claimed  to  own  lands 
in  the  vicinity.  It  turned  out,  however,  that,  if  this  was  so,  Bolin  did 
not  plant  himself  upon  any  land  claimed  or  ov/ried  by  Brown,  and 
it  is  certain  he  had  no  deed  er  other  in^trumefit  from  Brown  or  any 
one  else  which  would  constitute  color  of  title  under  the  Tennessee 
statute  ui  UnuLaLiuns.  When  Bell  found  Bolin  within  tlie  Jackson 
entry  and  within  the  lines  of  his  survey,  he  made  an  arrangement  with 
him  by  which  he  attorned  to  Bell  and  agreed  to  hold  for  Bell  the  en- 
tire body  nf  land  described  by  the  Bell  survey  and  perfect  Bell's  title 
for  him.  Bell,  upon  his  part,  agreed  that  when,  through  such  pos- 
session, his  title  shoiild  be  made  good,  he  would  for  a  nominal  con- 
sideration convey  to  Bolin  100  acres,  which  should  include  his  occu- 
pation. That  Bolin  mipht  know  the  lines  of  the  100  acres,  it  w'as 
then  run  out  and  a  cerLihcate  of  survey,  made  and  signed  by  him  as 
surveyor,  given  to  Bolin.  BoHn's  possession  covered  lands  within  each 
of  the  two  adjacent  grants  of  complainant  which  constitute  its  su- 
perior legal  title.  The  learned  circuit  judge  seemed  to  doubt  the 
scope  of  the  agreement  between  Bell  and  Bolin,  but  we  find  from  the 
direct  testimony  of  Bell  and  the  subsequent  admissions  of  Bolin,  now 
df\id,  that  the  distinct  understanding^  of  both  parties  was,  as  we  have 
stated  it  above,  and  that  from  thai  time,  the  date  being  fixed  by  date 
of  the  survey  in  March,  1872,  Bolin  held  and  claimed  to  be  holding 
the  Bell  grant  for  Bell,  and  that  when  Bell's  title  should  be  made  good 
he  was  to  have  a  deed  to  100  acres.  When  a  tenant  is  placed  in  pos- 
session of  a  definite  part  of  a  larger  tract  of  land,  the  possession  will 
not  avail  the  landlord  beyond  the  part  so  claimed  and  held.  If,  how- 
ever, one  claiming  under  assurance  of  title  defining  boundarie^^,  place 
a  tenant  in  possession  without  liniitinq-  him  to  any  definite  part,  the 
tenant's  possession  will  extend  to  the  landlord's  boundaries,  although 
the  land  actually  occupied  will  be  but  a  small  part  of  the  whole.  Treece 
V.  American  Ass*n,  122  Fed.  698,  58  C.  C.  A.  266 ;  Ross  v.  Cobb,  9 
Yerg.  (Tenn.)  463;  Massengill  v.  Bovks,  11  Humph.  (Tenn.)  113; 
and  Elliott  v.  Pearl,  10  Pet.  443,  9  L.  Ed.  475.  But  it  ss  said  that 
before  Bolin  attorned  to  Bell  he  had  for  more  than  seven  years  been 
in  the  open,  continuous,  and  adverse  possession  of  some  10  to  20  acres 
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of  this  land,  and  that  he  did  not  after  agreeing  to  hold  for  and  under 
Bell  extend  his  actual  possession  beyond  his  original  occupation,  and 

that  for  this  reason  his  subsequent  possession  as  Bell's  tenant  did  not 
inure  to  Bell's  benefit  beyond  the  inclosnres.  The  argument  is  that 
Bolin  had  already  acquired  a  defensive  right  of  possession  to  the  land 
actually  inclosed  by  virtue  of  the  second  section  of  the  Tennessee  act 
of  1819,  now  section  4468,  Shannon's  Tenn.  Code,  which  provides  that : 

"Jfo  person,  or  anyone  claim  In;;  under  bim,  shall  have  any  action,  either  at 
liw  or  in  equity,  for  any  lands,  taiements,  or  heredltamenti^  but  wltbln  seven 
yean  after  the  right  of  action  baa  accrued.** 

A  possession  without  color  of  title,  though  continued  for  seven  years, 
does  not  vest  title,  but  is  a  mere  right  to  defend  against  the  title  so 

loncf  as  the  possession  is  actual  and  continnon'^,  and  it  is  lost  the  mo- 
ment possp'ision  is  abandoned.  Marr  v.  Gilliam,  1  Cold.  (Tenn.)  490, 
510:  Crutsmcjer  v.  Catron,  10  Humph.  (Tenn.)  24.  On  the  other 
liand,  possession  under  assurance  of  title  defnung  the  metes  and  bounds 
extends  the  possession  to  the  tx>unds,  and,  if  continued  for  seven  years, 
operates  not  only  to  bar  an  action  by  the  superior  title,  but  to  divest 
that  title  and  vest  it  in  the  adverse  holder.  Shannon's  Tenn.  Code, 
4456 ;  Bleidom  v.  Pilot  Mountain  C.  &  M.  Co.,  89  Tenn.  166,  15 
.  W.  737;  Tenn.  &  Pacific  Ry.  v.  Mabry,  85  Tenn.  47,  1  S  W.  511. 
It  is  well  settled  by  the  Tennessee  decisions  that,  if  one  l:  >  mto  pos- 
session under  color  of  title  and  hold  for  seven  years,  and  thereafter 
acquire  an  assurance  of  title  to  a  larger  tract  which  includes  the  small- 
er, a  possession  continued  within  the  bounds  of  the  smaller  parcel, 
without  an  extenuon  outside  of  its  limits,  will  not  be  a  possession  un- 
der the  new  grant  or  other  assurance  of  title.  In  such  case  a  continual 
possession  will  be  refernble  to  the  original  assurance  of  title  only.  The 
reason  is  that,  so  lon^^  as  the  adverse  possessor  confines  himself  to  the 
limits  of  the  smaller  parcel  to  which  he  has  acquired  title  by  adverse 
possession  under  color,  tliere  would  be  no  actual  invasion  of  the  title 
and  right  of  the  superior  tiUe  to  the  lands  outside  of  that  parcel,  but 
a  possession  consistent  with  the  adverse  possessor's  legal  rights.  Smith 
V.  T.ee.  1  Cold.  (Tenn.)  549,  65^3;  Peck  v.  Hniivlon,  5  Lea,  227; 
Coal  Creek  Co.  v.  Ross,  12  Lea,  1,  9;  Bon  Air  Coal  Co.  v.  Parks,  94 
Tenn.  203,  29  S.  W.  130.  But  this  principle  is  not  applicable  when 
the  orif^inal  adverse  possession  of  the  smaller  parcel  was  not  under 
an  assurance  of  title  defining-  metes  and  bounds.  Bolin  did  not  be- 
come vested  with  any  title  by  reason  of  his  occupation  before  Bell's 
grant  issued.  He  had  at  most  a  mere  naked  possessory  right  which 
would  be  lost  by  abandonment.  When,  therefore,  he  ceased  to  claim 
for  himself  and  attorned  to  Bell,  and  there  was  no  reason  why  he 
should  not  do  so,  however  great  his  folly  in  building  up  a  title  for 
another  when  he  might  hnve  ripened  a  title  for  himself  by  taking  out 
a  grant  or  obtaining  some  assurance  purporting  to  convey  title,  Bo- 
Un's  possession  became  thereafter  the  possession  of  Bell,  and,  from  the 
date  of  Bell's  subsequent  grant,  a  possession  of  the  entire  grant,  al- 
though there  was  no  extension  of  his  actual  tnclosure.  This  distinc- 
tion, whether  a  good  one  or  a  bad  one,  is  clearly  the  law  of  Tennessee, 
2nd  was  made  and  enforced  in  the  case  of  Bon  Air  Coal  Co.  v.  Parks, 
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dted  above.  In  that  case,  as  in  this»  the  defendant,  Parks,  went  origi- 
nally into  possession  of  a  part  of  the  land  in  litigation,  not  under  color 
of  title,  but  as  a  mere  trespasser,  and  inclosed  and  cultivated  some  40 

or  50  acres  for  more  than  seven  years.  He  then  made  an  entry  of 
1,175  acres,  which  include  this  orii^inal  occupation  and  remained  in 
possession  under  this  entry,  without  extendinc:  his  actual  pn---c-Nion, 
for  another  period  of  more  than  seven  years,  when  he  obtained  a  grant. 
A  possession  tmder  an  entry,  although  not  an  assurance  of  title,  will, 
if  sufficiently  definite  to  point  out  the  land  intended  to  be  appropriated, 
be  protected  under  the  second  section  of  the  act  of  1819  (Shannon's 
Code,  §•  4458),  to  the  extent  of  its  calls.  Ramsey  v.  Monroe,  3  Sneed 
(Tenn.)  329. 

As  the  defendant  in  the  Bon  Air  Case  had  not  had  pos^e^sion  loner 
enough  under  his  grant  to  avail  him  unless  he  could  coiiiicct  liis  pos- 
session under  his  entry,  the  question  arose  whether  lie  had  had  an}' 
possession  under  that  entry  outside  of  his  actual  possession  which 
would  avail  him  as  a  defense.  For  the  complainant  it  was  contended* 
there  as  here,  that  defendant  had  never  extended  his  possession  be- 
yond his  (^ric^dnal  indosures,  and  that  when  he  took  out  his  entry, 
which  inchided  his  oricfinal  inclosures.  he  had  acquired  a  rit^ht  of  pos- 
session and  could  not  have  been  eierted  by  the  owner  of  the  title.  But 
it  was  held  that,  as  the  prior  pii-^^cssion  had  not  been  under  color  of 
title  or  any  document  dctiiung  the  limits  of  his  possession,  his  subse- 
quent possession  would  be  referable  to  his  entry  and  be  a  possession 
coextensive  with  the  limits  defined  by  that  entry,  and  the  case  dis- 
tinguished from  the  cases  relied  upon  to  prevent  such  a  result  by  the 
fact  that  in  each  of  them  the  prior  possession  had  been  under  color  of 
title.  This  case  i'^  indistinguishable  in  principle  from  the  one  at  bar, 
and  must  be  controlled  by  it. 

The  result  is  that  the  decree  of  the  court  below  must  be  reversed, 
with  direction  to  dismiss  the  bill. 

On  Rehearing. 

This  case  comes  on  now  upon  a  petition  to  rehear.  Acts  Tenn.  1824, 

c.  22,  §  fi,  provides  as  follows : 

"Be  It  enacted,  that,  hereafter,  It  slinll  not  be  lawful  for  any  person  to  en- 
ter any  laud,  in  any  of  the  eatry-takeis*  offices,  established  by  the  act  to  which 
thu  is  a  Bnpplement,  on  wblcb  land  another  resides^  or  cultivated  by  another, 
until  such  person  shall  have  giveu,  in  wrltlnjr.  nt  least  thirty  dnys'  previous 
notice,  to  the  person  residing  oii,  or  cultivating,  said  land,  of  bis  intention  to 
enter  the  same;  and  any  entry  made^  or  grant  obtained,  oontraiy  to  tbe  pto- 
Tlslons  of  this  section,  shall  be  ntterUr  void  In  law  and  eqnity." 

It  is  now  insisted  that  no  notice  was  given  to  Bolin  as  occupier  in 
possession  at  the  date  of  the  entry  and  survey  npon  which  BelPs 
grant  issued,  as  required  by  the  act  quoted  above,  and  for  this  reason 
Bell's  grant  is  null  and  void.  The  whole  purpose  of  the  act  of  1824 
was  to  apprise  the  occupier  of  an  intention  of  entering  the  land,  that 
he  might  avail  himself  of  his  right  to  secure  it  to  himself  by  making 
first  entry.  Wilson  v.  Hudson's  T.essee,  8  Yerg.  (Tenn.)  398,  410. 
Neither  does  the  c^ject  or  the  i  urpase  of  the  act  require  tiiat  t]ie 
grant  shall  he  held  void  to  any  greater  extent  than      actual  occupa- 
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tion  existing  at  the  time  of  the  entry.  It  is  therefore  well  settled  that 
an  occupier  without  color  of  title  is  protected  by  the  act  u£  l.S:^-i  only 
to  tht  extent  of  the  land  actually  occupied  and  inclosed^  and  that  the 
grant  is  perfectly  valid  outside  of  such  occupancy.  Den  v.  Nixon,  10 
Ycrg.  (Tenn.)  518;  Horn  v.  Childress,  Meigs  (Tenn.)  102;  Smith 
V  Lee.  1  CoUl.  (Tenn.)  540;  Peck  v.  Houston,  5  Lea  (Tenn.)  227, 
2oU.  Nevertheless,  if  the  Bell  gratit  is  void  to  the  extent  of  Bolin's 
actual  occupancy,  he  must  fail  in  his  tlc  l\nse,  for  he  has  had  no  actual 
occupation  outside  of  the  Bolin  occupancy.  There  is  no  evidence  of 
a  written  notice  lo  Bolin  of  intent  to  enter  the  land  included  in  Dolin's 
indosure;  but  there  is  abundant  evidence  that  Bolin  knew  that  Bell 
was  making  a  survey  with  a  view  to  either  exclude  his  inclosed  land 
from  an  entry  made  or  to  be  made  for  Jackson,  and  that  with  this 
knowledge  that  he  made  an  agreement  with  Bell  by  which  liis  occu- 
pancy was  to  be  inchided  in  the  entry  grant,  and  by  which  he  was  to 
remain  in  possession  and  hold  the  entire  grant  for  Bell.  The  re- 
quirement of  the  act  of  \S2\,  as  well  as  of  subsequent  acts  upon  the 
same  subject,  that  one  proposing  to  make  an  entry  of  public  lands 
shall  give  80  days*  written  notice  of  his  intent  to  any  person  in  actual 
occupation,  being  exclusively  for  the  benefit  of  the  occupier,  may  be 
waived  by  him.  Wilson  v.  Hudson  and  Horn  v.  Childress,  both 
c"tcd  above.  The  facts  disclosed  by  this  transcript  make  a  plain  case 
of  waiver  of  written  notice. 

The  evidence  does  not  make  it  clear  whether  Bolin's  attornment  to 
Bell  was  made  before  or  after  the  Jackson  entry.  The  Bell  grant 
redtes  the  Jackson  entry  as  having  been  made  March  14,  1872,  and 
the  survey  as  made  March  18, 1872.  But  it  is  plain  a  survey  was  made 
prior  to  Jackson's  entry,  for  the  land  entered  is  Ic  cribed  precisely  as 
in  the  grant.  Counsel  for  the  North  American  Coal  Company,  in  their 
original  brief,  took  the  position  that  the  entn,'  was  not  in  fact  made 
tintil  after  a  survey  by  Bell.  This  they  concluded  from  a  correspond- 
ence of  the  description  in  the  entry  with  that  in  the  survey  and  from 
the  fact  that  the  survey  of  100  acres  for  Bolin  made  by  Bell  describes 
this  100  acres  as  being  within  an  earlier  entry  made  by  Armstrong 
Martin,  and  does  not  mention  or  refer  to  any  entry  made  by  Jackson. 
In  this  conclusion  we  concur.  The  certificate  of  survey  given  by  Bell 
to  Bolin  is  not  dated,  and  we  infer  that  prior  to  the  actual  date  of 
Jackson's  entry  Bell  made  his  <^nrvev  for  an  entry  to  be  made  by 
Jackson,  and  at  the  same  time  rrui  niit  100  acres  for  Bolin,  which  in- 
cluded Bolin's  occupancy.  Subsequently  Jackson's  entry  was  made, 
and  then  a  certificate  of  survey  from  the  lines  previously  run  was 
filed,  in  order  to  comply  with  the  statute  and  procure  a  grant.  We 
therefore  conclude  that  prior  to  Jackson's  entry  Bolin  ^vas  apprised 
that  Bell's  purpose  in  making  a  survey  was  to  enter  the  lands  surveyed 
in  Jackson's  name.  Bell  testified  that  his  purpose  was  to  exclude  from 
Jackson's  i>r(M)Osed  entry  all  lands  which  he  sliould  find  actually  oc- 
cupied by  a  -cttler.  That  he  would  have  excluded  Bolin's  occupancy, 
but  for  the  agreement  he  made  with  him,  tliere  is  no  reason  to  doubt. 
That  agreement  was  conditional  upon  his  obtaining  an  assignment 
from  Jackson  of  the  entry  to  be  made  in  his  name,  that  Bolin  should 
nmain  upon  and  hold  under  Bell  until  Bell's  title  should  become 
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the  best  title,  and  that  also  Bolin  would  pay  him  a  small  agreed  sum 
as  his  proportion  of  the  expense  of  the  survey.  Bolin  from  the  time 
of  that  agrccnicnt  held  continuously  for  Bell  for  a  period  of  more  than 
seven  years  ;ulcr  <late  of  Bell's  grant  and  before  suit  brought.  This 
agreement  induced  Bell  to  include  Bolin's  occupancy  with  the  entry 
and  grant  under  which  he  claims,  and  also  induced  him  to  go  on  and 
obtain  an  assignment  from  Jackson  of  his  entry,  and  to  obtain  a 
grant,  and  finally  to  convey  to  Bolin's  heirs  65  acres,  including  Bolin's 
occupancy,  after  Bolin's  possession  had,  as  he  supposed,  ripened  his 
title  under  his  junior  grant.  That  he  conveyed  only  65  acre?,  instead 
of  100  acres,  to  Bolin's  heirs,  is  of  no  consequence  to  the  defendant  in 
error  here.  He  justifies  his  hrencli  of  good  faith  by  claiming  that  Bolin 
did  not  pay  hnn  the  whole  oi  ilie  little  sum  that  he  owed  as  his  propor- 
tion of  the  cost  of  the  survey  of  the  100  acres.  He  may  not  be  clear  of 
liability  to  Bolin's  heirs  for  his  failure  to  convey  the  remainder  of  the 
100  acres  he  agreed  to  convey.  But  that  may  be  set  on  one  side  as  of 
no  moment  in  this  case;  Bolin's  heirs  not  being  before  the  court. 
This  agreement  made  by  Bolin  with  the  knowledge  of  the  purpose  of 
Bell  to  procure  a  grant  which  would  include  his  occupancy  operates 
as  an  estoppel,  and  in  law  was  n  waiver  of  the  written  notice  re- 
quired under  the  act  of  1824.  ii  ilicicby  Bolin  estopped  hini^eli  to 
rel^  upon  want. of  notice  as  a  defense  against  Bell's  subsequently  ac- 
coutred title,  it  is  plain  that  third  persons  can  stand  in  no  better  posi- 
tion. 

Upon  another  ground  the  result  would  be  the  same.  The  agree- 
ment between  Bell  and  Bolin,  in  substance  and  legal  effect,  was  a  sale 
of  his  occupant  right  upon  a  sufficient  consideration,  and  operated  to 
extinguish  it  or  pass  it  to  Bell,  we  need  not  say  which.  That  it  was 
in  parol  was  of  no  fatal  consequence.  In  Tennessee  a  parol  sale  of 
lands  is  merely  voidable,  and  not  void.  Third  parties  will  not  be  al- 
lowed to  object  to  a  parol  contract  which  the  parties  between  them- 
selves consider  operative  and  valid.  Brakefield  v.  Anderson,  3  Pickle 
87  Tenn.  206,  211-212,  10  S.  W.  360;  King  v.  Coleman,  98  Tcnn. 
661,  571,  572.  40  S.  W.  lOv?.  This  questio^i  as  to  the  act  of  1824 
was  not  made  in  the  court  belri'A  ,  nor  was  it  mentioned  in  the  opinion 
of  Judjje  Clark,  nor  in  the  o]iinifin  heretofore  handed  down  by  this 
court ;  but  it  might  have  been  made,  and  we  have,  therefore,  given  it 
consideration,  with  the  result  that  we  find  Bolin's  right  as  occupier 
was  waived  at  the  time  of  the  survey  and  the  agreement  subsequently 
carried  out  by  the  parties. 

The  other  grounds  presented  for  a  rehearing  are  a  mere  reargument 
of  the  points  already  decided. 

Petition  will  be  dismissed. 
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(IQC  Fed.  833.) 

AARON     UNITED  STATES  et  al. 
(Circuit  Court  at  Appeals,  mghth  Circuit  June  29,  1007.) 

No.  2462. 

L  I.'sjUNcnoN— Pebsonb  BouNi>— Misnaming  of  Defendant. 

Tlie  fact  Uiat  a  defendant's  first  name  was  stated  incorrectly  in  tlie 
l>leadin}?s,  decree,  and  an  injunction  order  does  not  relieve  Lim  from  lia- 
biiity  for  contempt  for  vioiation  of  such  order,  wliere  iie  was  in  fact 
aer?ed  with  process  or  ai»peared,  and  the  drcumstances  were  such  that 
tie  conld  not  have  beea  mfstod  as  to  the  person  intended. 
[Ed.  Note.->For  cases  In  point,  see  Cent.  Dig,  toL  27,  Injunction,  || 

2.  Contempt— SuFFiciKivcY  of  Infobmatioii. 

The  informatfon  In  a  proceeding  for  contempt  is  snllleleDt,  If  It  elearly 
apprises  the  defendant  of  the  natnre  of  the  chaigo  against  him,  and  no 

particular  form  is  essential. 

(Ed.  Note. — For  cases  in  point,  ste  Cent.  Dig.  TOi.  10,  Contempt,  S  14t>«J 

3.  INJUNCTION— Violation— CoNTBLMPT— Pleading. 

A  petition  or  motion  for  the  attachment  of  a  defendant  for  contempt 
in  violating  an  injunction,  which  is  entitled  as  in  the  original  suit,  and 
refers  to  the  order  of  injunction  granted  therein  by  its  date,  and  sets  out 
in  detail  the  alleged  acts  of  violation,  is  suliicient,  and  need  not  set  out 
the  order  In  terms. 

4.  CoaTEMyT— IwPOBmjioii-^BjaoTioiia  to  SnvnoxsnoT— Watvsb. 

Where  a  party  charjred  with  contempt  njiitears  ami  l'im'>  to  trial  with- 
out objection  to  the  suiliciency  of  the  information  and  aihdavits  by  appro- 
priate motion,  such  objection  Is  waived. 

[Ed.  Note.-— For  cases  In  point,  see  Cent.  Dig.  yol.  10,  Contempt,  S  147.] 

8.  AnoKNBT  Attn  Ctmir— AtrrBOBmr  or  Attobney— Pammrprroir. 

The  entry  of  appearance  for  a  defendant  by  an  attorney  is  presumed  to 
have  been  authorized,  and,  to  relieve  himself  from  tlie  (  fTo<  t  of  such  ap- 
pearance, such  defendant  has  the  burden  of  proving  to  the  satisfaction 
Of  tlie  court  that  It  was  nnantiiorlsed. 

[Ed.  Note.~For  csses  In  point,  see  Cent  Dig.  vol.  5^  Attorney  and 

Client,  H  d4,  95.] 

&  WiTXE.ssE$— Pbivilboko  CoMHUNiOATioiis— LBrrsBs  FBOH  Attobhet  to 

CLI£NT. 

A  letter  written  by  an  attorney  to  bis  citent,  advising  him  of  the 
terms  of  an  injunction  granted  against  him  in  a  suit  in  wiiieh  the  attor- 
ney is  employed,  is  not  a  privileged  communication,  since  it  contains 
BotblnfT  In  the  way  of  a  oonfl^ntlal  disdoenre;  and  It  Is  admissible  In 
evidence  to  show  actoal  QOtlce  of  the  Injunction  by  the  client. 

[E  l.  Note.— For  cases  In  pohit,  see  Gent  Dig.  vol.  60,  Witnesses,  H 

T.fcj.  763.] 

7.  WbIT    OF    EBBOB— FEDSBAL   PBACTICE— >iECE^SiTY    FOB    MOTION   FOB  NEW 

Tbiai. 

A  motion  f.fr  a  now  trial  is  not  essential  in  a  federal  court  to  entitle 
a  party  to  a  review  of  the  Judgment  on  writ  of  error  by  the  Circuit  Court 
of  Appeals. 

In  Error  to  the  Circuit  Court  oi  the  United  States  lor  the  Eastern 

District  of  Missouri. 
See  128  Fed.  770. 


Digitized  by  Google 


68 


84  a  C.  A.  BEPORTS. 


David  Goldsmith,  for  plaintiff  in  error. 

George  F.  McXulty,  James  A.  Seddon,  and  R.  A.  Holland,  Jr.,  foi 
defendants  in  error. 

Before  iiOOK,  Circuit  j  udge,  and  i'iUUl'S,  District  Judge 

PHILIPS,  District  Judge.  I  liis  is  a  contempt  proceeding,  in  which 
the  plaintiff  in  error  was  lined  $:^50  and  costs,  growing  out  of  the 
following  state  of  facts : 

In  December,  1003,  various  railroad  companies,  including  the  Cleve- 
land, Cincinnati,  Chica^^o  &  St.  Louis  Railway  Company,  filed  bills  m 
equity  in  the  United  States  Circuit  Court  for  the  Mistcrn  District  of 
^Iissouri  against  several  so-called  railrond  ticket  "scalpers,"  to  enjoin 
them  from  dealinc^  in  that  class  of  tickets  being  and  to  be  sold  by  "^aid 
railroad  companies  as  round-trip  tickets  to  and  from  the  Louisiana 
Purchase  Exposition,  at  St.  Louis.  One  of  the  suits  by  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  was  instituted 
against  Bennett  Wasserman,  Wasserman  &  Co.,  a  corporation,  and  A. 
Aaron  et  al.  The  subpoena  issued  in  this  case  was  not  served  per- 
sonally on  the  defendant  Aaron ;  but  on  the  return  day  the  defend- 
ants, including  Aaron,  appeared  by  counsel.  Judson  and  Green  and 
others,  and  by  written  stipulation  with  complainants'  solicitors  con- 
sented that  a  temporary  injunction  be  ordered  by  the  court,  without 
prejudice  to  put  in  contestation  the  truth  of  the  allegations  of  the  bill 
and  the  right  to  the  relief  prayed  for  on  final  hearing.  Accordingly, 
on  the  20th  day  of  April,  1904,  Circuit  Judge  Adams  presiding,  the 
court  entered  a  temporary  injtmction.  enjoining  the  defendants  "and 
each  of  tlicni.  and  also  their  agents,  servants,  employes,  attorneys  and 
all  persons  actint^  by  or  under  their  authority  or  direction,  or  the  au- 
thority or  direction  of  eitlier  of  them,  during  the  pendency  of  this  suit, 
from  buying,  selling,  dealing  in  or  soliciting  the  purchase  or  sale  of 
any  signed  contract  nontransferable  reduced  rate  ticket  or  tickets,  or 
any  part  thereof,  or  any  coupon  thereof  hereafter  issued  in  good  faith 
by  said  complainant,  or  by  any  other  connecting  railroad  company  for 
use  over  the  road  or  roads  of  said  complainant,  its  lines  or  any  part 
thereof,  issued  on  account  of  the  Louisiana  Purchase  Exposition  or 
World's  Fair,  to  be  held  in  the  city  of  St.  Lou's,  Missouri,  in  the  year 
lUOl,  which  tickets  are  by  their  terms  noiuraiksierable  reduced  fare 
tickets^  and  from  soliciting,  advising  or  urging  persons  other  than  the 
original  purchaser  thereof  to  use  or  attempt  to  use  said  tickets  or  any 
part  thereof,  on  any  train  or  trains  on  any  lines  of  road  of  said  coni- 
plainant." 

On  the  "!Oth  day  of  July,  lf>04.  the  complainant  in  said  suit  present- 
ed to  tlie  Honorable  Walter  H.  Sanborn,  one  of  the  circuit  judges 
of  said  court,  a  petition  fur  an  attachment  in  contempt  against  said 
Wasserman  &  Co.,  Bennett  Wassennan,  and  A.  Aaron,  for  having 
violated  said  injunction  order.  The  offense  charged  consisted  in  the 
**scalpin^*'  and  sale  of  such  ticket  sold  on  behalf  of  the  complainant, 
by  the  Krie  Railroad  Company,  at  the  city  of  New  York,  on  the  22d 
da\-  of  July,  1001,  to  one  L.  Goldman.  The  defendant,  .\aron.  made 
return  to  the  writ  by  the  name  of  Lewis  Aaron,  as  his  true  name,  and 
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therein  set  forth  as  an  answer  to  the  writ:  (1)  That  the  information 
upon  which  the  said  order  to  show  cause  was  granted,  as  also  the  affi- 
davits filed  in  support  thereof,  failed  to  show  that  the  said  Aaron  had 
been  guilty  of  any  violation  of  the  order  of  injunction  theretofore  enter- 
ed in  <it\\d  cause;  (2)  that  said  order  of  injunction  was  not  served 
upon  him,  and  he  had  no  knowledge  of  the  same  or  any  of  the  pro- 
ceedings in  the  cause  theretofore. 

The  answer  furtlicr  stated  and  admitted  that,  as  an  employe  of  Was- 
serman  &  Co.,  he,  the  said  Aaron,  did  undertake  to  sell  the  ticket  which 
had  been  issued  to  said  Goldman,  and  that  being  informed  that  said 
ticket  had  not  been  honored,  but  had  been  taken  up  at  the  Union  Station 
in  the  city  of  St.  Louis,  subsequently  refunded  the  amount  of  money, 
to  wit,  $14,  wliicli  he  had  previously  received  from  said  person,  but 
denied  generally  the  other  averments  in  said  information. 

The  assiinfnnients  of  error  are  that  the  information  for  the  attach- 
ment is  insuthcient,  for  tlie  reason  that  it  does  not  sliuw  service  of  the 
order  of  injuncticm  upon  the  defendant  and  knowledge  on  his  part 
thereof,  and  because  the  record  fails  to  show  such  service;  and  (2) 
that  there  was  no  competent  evidence  that  the  sale  of  the  ticket  in 
question  was  in  violation  of  the  injunction,  and  that  the  offer  of  the 
ticket  in  evidence  should  have  been  rejected;  (3)  that  the  court  erred 
in  admitting  in  evidence  the  letter  written  by  Mr.  Judson. 

While  the  defendant  was  impleaded  by  the  name  of  "A.  Aaron,"  the 
trial  court  found  that  there  was  sufficient  evidence  to  show  that  some- 
times he  was  known,  especially  to  some  of  the  police  force  of  the  city 
of  St  Louis  stationed  in  the  vicinity  of  the  office  where  he  conducted 
his  business,  by  the  name  of  A.  Aaron ;  and  there  is  no  ground  for 
permissible  contention  but  that  he  was  the  identical  Aaron  proceeded 
ag"ainst  in  the  original  bill  of  complaint,  and  the  person  had  in  view  in 
the  contempt  proceedings.  The  evidence  shows  that  he  was  the  only 
Aaron  connected  with  the  business  of  Wasserman  &  Co.  in  the  sale 
of  such  tickets  at  St.  Louis;  that  he  was  the  vice  president  of  the 
company,  and  the  active  agent  therefor,  and  the  identical  Mr.  Aaron 
who  obtained  from  Goldman  the  ticket  in  question  and  sold  it  to  one 
Krnst  F.  BartheL  It  could  not  therefore  be  held  that  he  was  misled, 
or  that  he  was  not  a  party  in  fact  to  the  proceeding. 

The  second  objection  goes  to  the  sufficiency  of  the  petition  or  mo- 
tion for  attacliment.  It  is  urged  that  the  petition  is  defective  in  not 
sufficiently  referring  to  the  original  bill  of  complaint  and  reciting  the 
terms  of  the  mjunction  order  alleged  to  have  been  (Usobeyed.  The  pe- 
tition is  entitled  as  in  the  original  bill  of  complaint.  It  charges  that  the 
defendant  vi<jlatcd  and  disobeyed  the  temporary  injunction  heretofore 
granted  by  the  court  against  the  defendants  in  the  suit,  including 
W'^asserman  &  Co.,  Bennett  Wasserman,  and  said  Aaron,  granted  on 
the  2!Hh  day  of  April,  1904,  in  pursuance  of  the  stipulation  entered 
into  by  all  the  parties  to  the  cause.  It  then  sets  out  with  particularity 
the  issuing  to,  and  the  purchase  of  the  ticket  in  question  by,  said  L. 
Goldman,  who  traveled  thereon  from  the  city  of  New  York  to  St. 
Louis,  and  the  purchase  thereof  by  said  Wasserman  &  Co,,  Bennett 
Wasserman,  and  said  Aaron,  and  the  sale  by  them  of  the  return  por- 
tion of  said  signed  contract  of  the  nontransferable  reduced  rate  rail- 
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road  ticket  on  the  2.3th  day  of  July,  1904,  at  the  city  of  St.  Ix)uis,  Mo^ 
for  the  price  of  $14,  to  one  Ernst  F.  Barthel.  It  then  sets  out  the  pro- 
visions of  fhe  contract  on  said  ticket  The  petition  was  sworn  to  by 
one  Deppe,  alleging  that  the  matters  and  facts  set  forth  therein  are 
true  as  he  verily  Ixlieves.  It  was  also  accompanied  by  the  affidavits  of 
witnesses,  specifically  charging  the  facts  upon  their  own  knowledge. 

It  is  now  the  recognized  rule  that  the  information  in  a  contempt  pro- 
ceed! is  sufficient  if  it  clearly  apprises  the  defendant  of  the  nature 
of  the  charge  aj^ainst  him,  and  no  particular  form  is  necessar\'.  Spell- 
ing on  Injunctions,  §  1121.  As  tlie  defendant  is  alleged  to  have  been 
a  party  to  the  suit  and  the  injunction  order,  and  appeared  thereto,  he 
was  sufficiently  advised  of  the  provisions  thereof,  and  the  precise  order 
he  was  charged  to  have  violated ;  and  the  affidavits  filed  therewith,  in 
support  of  the  writ,  fully  described  the  ofTensc.  If  the  information  for 
the  writ  was  defective  in  matter  of  form,  it  should  have  been  tnken  ad- 
vanta^ii^e  of  by  the  defendant  in  proper  manner  by  motion  bclore  !c:oing 
to  trial.  Where  the  party  charged  with  the  contempt  appears  without 
objection  to  the  sufficiency  of  the  information  and  affidavits  by  ap- 
propriate motion,  but  answers  and  goes  to  trial,  the  objection  is  deem- 
ed as  waived.  Davis  v.  State,  31  Neb.  252,  47  N.  W.  854 ;  Zimmer- 
man  v.  State,  46  Neb.  14,  64  N.  W.  375  ;  People  ex  rel.  Barnes  v. 
Court  of  Sessions,  147  N.  Y.  295,  296,  41  N.  E.  700;  Enc  of  PI.  & 
Prac.  vol.  4,  p.  786. 

It  is  further  contended  that  the  injunction  order  was  not  ser\'ed 
on  the  defendant,  and  that  he  had  no  knowledge  thereof.  It  is  conceded 
that,  if  the  defendant  was  in  court  when  the  temporary  injunction  was 
granted,  this  objection  is  not  good.  His  contention,  however,  is  that  he 
never  authorized  Judson  and  Green,  and  others,  to  appear  and  repre- 
sent him  in  the  original  suit  in  which  the  temporary  injunction  was 
granted.  The  authority  of  an  attorney  or  coiinselior  to  appear  in 
court  as  the  representative  of  a  litigant  is  no  longer  required  to  be  ex- 
pressed bv  the  filing:  of  his  warrant  of  attornev.  In  the  earlv  case  of 
Osbom  v.'  United  States  Bank,  9  Wheat.  738,  830,  6  L.  Kd.  204,  Chief 
Justice  Marshall  expressed  the  rule,  now  universally  recognized,  as 
follows : 

''Certain  isentlemen,  first  licensed  by  government;  are  admitted,  by  order  of 

court,  to  etnml  nt  the  bar,  with  a  general  capacity  to  rf^prp-^ont  all  snltors  in 
the  court.  The  appearance  of  any  one  of  these  gentlemen  in  a  cause  has 
ways  been  received  as  evidence  of  his  authority ;  and  no  additional  evidence^ 

so  far  as  wo  arc  informed,  1ms  over  been  miuirtNl.  This  practice,  wc  b<'lit'v«', 
has  existed  from  the  lirst  estahllshmeut  of  our  courts,  and  no  departure  from 
it  has  been  made  in  those  of  any  state,  or  of  the  Union." 

Presumptively,  therefore,  the  counsel  who  appeared  for  the  defendant 
were  authorized  to  do  so,  and  the  burden  rested  upon  him  to  show  to 
the  «:atisfaction  of  the  court  the  nonexistence  of  this  autliority.  Enc. 
of  Fleatl.  <S:  I'rac.  vol.  2,  p.  G82.  Mr.  Judson,  the  leading  and  active 
counsel  for  the  defendants  in  the  original  suit,  testified  that  he  certain- 
ly would  not  have  appeared  for  any  defendant  without  feeling  well  as- 
sured that  he  was  authorized  thereto ;  that  there  were  a  large  number 
of  like  suits  instituted  by  various  railroads  concerned  against  the  so- 
called  dealers  in  such  alleged  transactions;  that  his  law  firm  was  em- 
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ployed  by  a  committee  representing  such  parties  to  appear  and  defend 
for  them ;  that  Bennett  Wasserman,  the  then  president  of  the  corpora- 
tion, of  which  the  defendant,  Aaron,  was  vice  president,  visited  and 
talked  with  him  ahont  the  case.  As  the  defendant  was  vice  president 
of  the  company,  and  its  active  agent  in  the  purchase  and  sale  of  such 
tickets^  it  Is  Incredible,  in  view  of  the  evidence  that  the  public  press  of 
the  city  of  St.  Louis  was  publishing  and  discussing  the  injunctive  pro- 
ceedings against  the  "scalpers,"  that  tiiis  defendant  was  not  advised  by 
Wasserman  of  these  proceedings.  No  impartial  mind  can  read  the 
cross-examination  of  this  defendant,  with  its  studied  lack-candor,  eva- 
sive answers,  without  the  conviction  that  he  was  rather  conceaHng  than 
tcllinsr  the  whole  truth.  His  conduct  connected  with  the  transaction  of 
the  bale  of  the  Goldman  ticket  shows  that  he  was  conscious  of  violating 
the  law  and  cunningly  contriving  to  evade  detection.  At  the  time  he 
sold  tiie  ticket  to  Barthel  he  directed  him  to  practice  a  deception  on  the 
agents  of  the  railroad  company  by  being  cautioned,  if  questioned  by 
them,  to  answer  that  his  name  was  L.  Goldman,  and  that  when  he  left 
the  "scalper's"  office  not  to  go  direct  to  the  railronid  station,  but  to  pass 
around  the  corner,  so  that  if  anv  watcher  should  be  standing  on  the 
outside  of  the  office  he  might  avoid  detection.  It  is  quite  evident  from 
the  opinion  of  the  learned  trial  judge  who  sat  in  the  hearing  of  this 
case  that  he  discredited  the  testmiony  of  the  defendant  touching  this 
issue  of  fact,  and  we  are  of  opinion  Uiat  he  was  justified  therein. 

Moreover,  immediately  after  the  granting  of  the  injunctive  order, 
^Tr.  Judson,  as  counsel  for  the  defendants,  addressed  and  mailed  a 
letter  to  said  Wasserman  &  Co  ,  advising  it  of  the  p^ranting  of  the 
injunction  against  it,  and  said  Lewis  Aaron  and  others,  stating,  among 
other  things : 

"That  the  injuuctious  are  against  your  successors  and  assigns  as  well  as 
against  your  servants  and  agents.  *  *  *  we  can  only  add  that  while  we  re- 
gret that  situation,  and  hnvo  spared  no  efforts  to  prerent  It,  we  now  feel  It  our 
duty  to  call  your  attention  to  the  injunction,  and  to  warn  you  of  the  very 
snrioofl  coBBeqnencea  of  ttielr  ylolatlon.  There  la  only  one  course  to  pursue 
in  the  case  of  an  injunction,  however  erroneous  or  oppressive  tt  may  be;  and 
Uiat  is,  to  obey  it  until  it  is  set  aside." 

As  the  defendant,  Aaron,  was  the  active  manager  in  charge  of  the 
office  of  Wasserman  &  Co.,  it  is  a  Iving  too  mucii  of  creduHty  to  be- 
h'evc  that  such  advice  coming  to  that  office  could  have  escaped  the  keen 
eyes  of  this  wide  awake,  active  agent.  He  never  complained  to  Mr. 
Judson  that  he  was  not  his  counsel. 

The  admission  of  this  letter  in  evidence  is  assigned  for  error,  on 
the  ground  that  it  was  a  privileged  communication.  This  contention 
is  remarkable  for  this  party  to  make  in  view  of  his  denial  that  the  re- 
lation  of  attorney  and  client  existed  between  him  and  Judson.  He  pro- 
tests too  much.  Had  he  conceded  that  Judson  was  his  counsel,  there 
would  have  been  no  occasion  for  the  introduction  in  evidence  of  tliis 
letter,  as  Judson's  appearance  to  the  suit  and  consent  to  the  order  of 
injunction  would  have  conchided  him  as  to  notice  thereof.  Having 
denied  such  notice,  the  IciLcr  addressed  to  the  company,  of  which  he 
was  vice  president  and  active  agent,  was  competent  on  the  ground 
that  it  was  a  circumstantial  fact  contributing  to  the  proof  of  his  knowl* 
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ed^e  that  Jttdson  was  acting'  as  counsel  far  him.  On  the  other  hand, 
if  he  had  conceded  that  Judson  was  his  counsel,  the  letter  was  harmless. 
The  letter  contained  nothing  more  than  information  imparted  to  him 
by  counsel  of  what  the  court  record  itself  showed.  Such  a  communi- 
cation is  not  within  the  spirit  of  the  statutory  exemption  as  being  privi- 
leged. It  was  not  a  fact  which  was  communicated  by  counsel  which 
came  to  the  possession  of  counsel  alone  by  reason  of  the  relation  of 
attorney  and  client.  The  rule  of  the  statute  "does  not  extend  to  the 
protection  of  matter  communicated  not  in  its  nature  private  or  which 
cannot  properly  be  termed  the  cnhject  of  a  confidential  disclosure." 
Beeson  v.  Beeson,  9  Pa.  301.  approved  in  Schaaf  v.  Fries,  77  Mo. 
Add.  359;  Greenleaf,  Ev.  (16th  Ed.)  §  244. 

Other  questions  are  suggested  by  counsel  for  plaintiff  in  error,  some 
of  which  are  not  specified  in  the  assignment  of  errors;  and,  as  they 
in  no  degree  affect  the  conclusion  reached  on  the  law  of  the  case,  no 
practical  end  can  be  subserved  by  further  discussion.  It  may  be  proper- 
ly added,  however,  thnt  the  ronlention  of  the  defendants  in  error  that 
the  right  to  have  tlie  sentence  of  the  Circuit  Court  reviewed  by  this 
court  should  be  conditioned  upon  a  motion  for  new  trial  in  the  court 
below  and  the  overruling  of  the  same  (citing  Zimmerman  v.  State,  46 
Neb.  15,  64  N.  W.  875),  is  not  tenable.  A  motion  for  new  trial  is  not 
essential  in  this  jurisdiction  to  entitle  a  party  to  a  review  by  the  Court 
of  Appeals.  This  has  been  so  repeatedly  decided  as  not  to  require  the 
citation  of  authorities.  The  writ  of  error  in  this  case  was  the  proper 
remedy.  Bessette  v.  W.  B.  Conkey  Company,  194  U.  S.  324,  24  Sup. 
Ct.  605,  48  L.  Ed.  997. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 


(!.".  Fod.  sas.) 

In  re  LOVELAND.    In  re  LTTTLEFIELD.    PUTNAM  r.  LOVELAND. 
(Circuit  Court  of  Appeals,  First  Cireult   February  13,  1907.) 

Nos.  675.  676. 

1.  Bankbuptcy— Jurisdiction  of  Court— Sale  of  Property. 

A  court  of  bankruptcy  has  jurisdiction  to  order  a  sale  of  property  of  a 
bankrupt  upon  which  a  lien  Is  asserted  free  from  mch  Uen,  and  without 
first  determining  either  Its  validity  or  amount. 

2.  Same— Vat  I i>i TV  of  Transfer—Effect  of  State  Statute. 

Although  the  rights  of  a  trustee  in  bankruptcy  and  those  of  an  assignee 
in  Insolv^cy  under  a  state  statute  are  defined  in  similar  language,  yet  a 

stfito  stntiito  ninkinp:  a  certain  transfer  void  as  against  an  assignee  eo 

nnmiiif  il«M'«  not  niako  It  void  as  auainst  a  trustee  in  bankruptcy. 

3.  Samk— VALiuixY  Oh  AIoHTOAGE— Increase  of  Deux  by  Agreement. 

A  mortgagor,  after  having  paid  a  part  of  a  mortgage  debt»  borrowed 
further  sums  from  the  mortgagee,  and  Indorsenients  were  made  upon  the 
mortgage  note,  to  the  effect  that  such  sums  should  be  added  to  the  amount 
previously  remaining  due  thereon.  Held,  that  the  mortgage  was  a  valid 
lien  In  (Hjulty  for  the  ftill  amount  of  the  debt  as  so  incrcnsod  as  acrainst 
the  mortgagor's  trustee  In  bankruptcy,  whether  tested  by  the  statutes  of 
Uanadiusetts  as  oonstmed  by  its  Supreme  Judicial  Court  or  by  the  pro« 
visions  of  the  bankruptcy  act 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dts- 
trict  of  Massachusetts. 
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Charles  F.  Hall  and  Arthur  W.  Bkkemore,  for  petitioner. 
George  Chandler  0>tt,  for  trustee. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL*  areuit  Judge.  On  July  Uth  Littlefield,  the  bankrupt, 
mortgaged  real  estate  to  Hall  for  $6,000,  payable  in  five  years.  Note 
and  mortgage  were  in  the  usual  form.  Payment  of  interest  to  July  14, 

1905,  was  duly  made  and  indorsed  on  the  note,  as  were  sundry  pay- 
ments of  prinripal.  the  last  in  1899  amounting  in  all  to  $1,S00.  Hall 
died  before  October  1,  1901,  and  on  that  dav  Littlefielfl  borrowed  from 
Hall's  estate  $3,500.  The  following  indorsement  was  then  made  on 
the  note : 

**Bostoiu  October  1,  1901. 

"I  have  this  day  borrowed  of  the  estatr  nf  Jciscph  E.  TIall  ihv  sum  of  |390<K 
making  tbe  amount  of  tbe  principal  of  this  uote  the  sum  of  $4700. 

*'WarT«n  H.  Llttlefleld.'* 

On  July  26, 1902,  Littlefield  boi  rowed  $1,300  more,  and  a  correspond- 
ing indorsement  was  made.  Littlefield  was  adjudged  bankrupt  October 
16,  1905,  on  a  creditor's  petition  filed  September  27th. 

Thereafter  the  trustee  in  bankruptcy  filed  a  petition  with  the  referee, 
praying  for  leave  to  sell  the  real  estate  free  from  the  incumbrance  of 
the  mortgage.  The  referee  ordered  a  sale  for  not  less  than  $7,500, 
which  sum  was  to  be  deposited  in  a  separate  account  to  meet  the 
claims  of  the  mortgagee,  Hall's  administratrix.  This  order  was  aflSmi- 
ed  by  the  district  judge  and  the  mortgagee  has  filed  in  this  court  an 
original  petition  to  revise  the  order  of  the  District  Court  in  matter  of 
law.   This  is  the  question  presented  in  No.  ()75. 

Beside  these  proceedings,  and  without  prejudice  thereto,  the  mort- 
gagee filed  a  petition  with  the  referee,  asking  that  her  lien  be  satisfied 
from  the  proceeds  of  the  sale.  The  referee  ruled  that  the  lien  of  the 
mortgage  was  valid  only  to  the  extent  of  $1,200  and  interest,  but  the 
kamed  district  judge  held  it  valid  for  $6,000  and  interest,  and  from  his 
decree  the  trustee  took  an  appeal  to  this  court.  This  is  the  question 
presented  in  No.  676. 

The  petition  for  revision  is  easily  disposed  of.  The  court  of  bank- 
ruptcy has  jurisdiction  to  order  a  sale  of  the  estate  of  the  bankrupt 
upon  which  a  lien  is  asserted,  without  first  determining  either  the 
validity  or  amount  of  the  lien.  In  re  Union  Trust  Co.,  122  Fed.  937, 
59  C,  C.  A.  4G1 ;  Mason  v.  \\'olkowich  (decided  bv  this  court  October 
f>.  1006)  150  Fed.  699.  80  C.  C.  A.  435,  10  L.  R.  A.  (N.  S.^  765 :  Marion 
E.  Tucker,  Petitioner  (decided  October  "^l.  1906)  I.S*?  Fed.  91,  82  C. 
C.  A.  225.  The  petition  for  revision,  therefore,  must  be  dismissed  with 
costs  for  the  respondent 

We  pass  to  the  question  presented  by  the  appeal.  It  will  be  conven- 
ient to  set  out  certain  statutes  of  Massachusetts  and  certain  sections 
of  the  bankrupt  act  which  have  been  supposed  to  be  material. 

Rev.  Laws,  Mass.  c  1S7,  §  4: 

"A  conveyance  of  an  estate  in  fee  simple,  fee  tail  or  for  life,  or  a  lease  for 
more  than  seven  years  from  the  making  thereof,  shall  not  be  valid  as  against 
any  persoD,  exc'ei>t  the  grautor  or  lessor,  his  beirs  and  devisees  and  persons 
havlaf  actoal  xiotice  o£  It^  unless  it,  or  an  ot&ce  copy  as  provided  In  secuon 
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fifteen  of  chapter  twenty-twro.  Is  rocordofl  tn  the  rojrtstrr  of  (Io'CkIs  for  tlM 
county  or  district  in  wbich  the  land  to  wliicli  it  relates  is  situated." 

Mass.  Rev.  Law$»  c.  163,  §  37: 

"A  mortfrncre  of  hind  rworded  more  thnn  four  months  after  Its  rlnte  shall 
not  be  valid  agnlnst  an  nssigiiee  of  the  estate  of  tlie  mortgagor  if  proceedings 
In  InsolTeticy  are  commenced  within  one  year  from  tlie  recording  of  iodi 
mortgage.*' 

Bankr.  Act  July  1,  1898,  c.  o41,  §  6Ta,  30  Sut.  Ou-i  [U.  S.  Corap. 
St,  1901,  p.  3449]  : 

**CIatm8  which  for  want  of  record  or  for  other  reasons  would  not  hate  been 

valid  liens  as  nc^alnf^t  the  claims  of  the  creditors  of  the  bankrupt  shall  not  he 
liens  against  his  estate." 

Batikr.  Act,  §  70a  (6) : 

"The  trustee  of  the  estate  of  a  bankrupt  •  ♦  ♦  shall  •  •  •  be  vest- 
ed by  operation  of  law  veith  the  discbarge  of  tbe  bankrupt  •  •  ♦  to  all  (5) 
property  wbich  prior  to  the  filing  of  the  petition  be  could  by  au>'  meaus  have 
transferred  or  which  might  hmje  been  levied  upon  and  sold  under  judicial 
process  against  him." 

Where  the  trustee  in  bankruptcy  and  a  transferee  of  tlie  bankrupt 
both  claim  certain  property  which  once  belonged  to  the  bankrupt,  it 
may  be  difficult  to  decide  how  far  the  title  to  the  property  in  question 
depends  upon  the  state  law  which  determines  the  effect  of  the  bank- 

nipt's  conveyance,  and  how  far  upon  the  bankrupt  act  which  declares 
what  property  the  trustee  shall  take.  The  one  law  regulates  the  pas- 
sat;^e  of  title  from  the  bankrupt,  and  is  interpreted  by  the  state  court. 
The  other  law  regulates  its  passage  to  the  trustee,  and  is  interpreted  by 
the  federal  court.  Concerning  the  questions  raised  in  the  case  at  bar 
both  courts  have  reached  the  same  conclusion. 

That  the  payment  made  on  the  mortgage  operated  pro  tanto  to  dis- 
diarge  it  at  law  is  not  disputed.  No  oral  ag^reement,  and,  indeed,  noth- 
in|^  but  a  deed  duly  executed,  could  thereafter  make  the  mortgage  valid 
in  a  c(>urt  of  law  as  security  for  a  sum  larger  than  the  balance  left  due 
upon  it.  But  in  Upton  v.  National  Bank  of  South  Reading,  120  Mass. 
153,  where  the  mortgagor  and  mortgagee  had  attempted  by  oral  agree- 
ment to  increase  the  amount  for  which  a  mortgage  of  real  estate  stood 
as  security  after  it  had  been  partly  paid,  the  Supreme  Court  of  Mas- 
sachusetts, sitting  in  equity,  refused  to  allow  an  assignee  in  bankruptcy 
under  the  act  of  1867  to  redeem  the  property,  except  upon  payment  of 
the  money  secured  by  the  oral  agreement.  Tf  the  rights  of  the  trus- 
tee in  bankruptcy  here  depend  upon  the  siaMlcs  of  Massachusetts 
governing  the  title  to  real  estate,  there  is  no  material  diilerence  be- 
tween the  Upton  ca^^c  and  the  case  at  bar.  It  is  true  tliat  the  trustee  s 
proceeding  here  is  not  in  the  form  of  a  bill  to  redeem,  but  a  court  of 
bankruptcy  is  a  court  of  equity,  and  the  form  of  proceeding  in  unim- 
portant. It  is  true,  also,  that  the  registry  statute  of  Massachusetts  was 
not  cited  in  the  Upton  case,  but  it  was  then  in  existence,  and,  if  the 
state  court  deemed  it  material,  doubtless  it  would  have  been  noticed. 
We  mention  vSi.  18S8.  p.  402,  c.  393,  passed  after  the  decision  in  the 
Upton  case  and  embodied  in  Rev.  Laws  Mass.  c.  163,  §  37,  only  in 
show  tliat  we  have  not  overlooked  it.   Although  the  rights  of  a  trustee 
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in  bankruptcy  and  those  of  an  assignee  in  insolvency  under  the  stat- 
utes of  Massachusetts  are  defined  in  similar  language,  yet  a  statute 
making  a  certain  transfer  void  as  against  the  latter  eo  nomine  does 
not  make  it  void  as  against  the  former. 

The  bankrupt  «'ict  of  189S,  it  is  true,  defines  the  rig^hts  in  property 
which  pass  tn  the  trtiNtee  in  language  diiTcrcnt  from  that  used  in  the 
act  of  1807  to  define  the  rights  which  passed  thereunder  to  an  assignee 
in  bankruptcy.  In  this  respect,  as  has  been  said,  there  is  much  simi- 
larity between  the  bankrupt  act  of  1898  and  the  insolvent  law  of  Massa- 
chusetts. Section  70a  (5)  of  the  hankrupt  act  vests  in  the  trustee 
property  which  the  bankrupt  "could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  or  sold  under  judicial  process." 
Pub.  St.  c.  157,  §  4G,  vested  in  the  assignee  in  insolvency  the  property 
of  the  debtor  "which  he  could  have  lawfully  sold,  assigned  or  conveyed, 
or  which  might  have  been  taken  on  execution  upon  a  judgment  against 
him."  See  Rev.  Laws,  c.  IGo,  §  In  Smythe  v.  Sprague,  149  Mass. 
310,  21  N.  E.  383,  3  L.  R.  A.  822,  the  Supreme  Court  of  Massachusetts 
held  that  land  conveyed  by  a  deed  unrecorded  until  after  the  assign- 
ment in  insolvency  did  not  pass  to  the  assignee.  It  follows  that  the 
state  statutes  before  us,  as  construed  by  the  courts  of  Massachusetts, 
allow  an  unrecorded  deed  to  pass  to  the  grantee  thereunder  a  title  valid 
as  against  a  trustee  in  bankruptcy  appointed  under  the  existing  federal 
law.  The  Supreme  Court  of  Massaciiusetts  has  in  effect  construed  the 
statutes  before  us  in  favor  of  the  appellee  in  this  case. 

The  Supreme  Court  of  the  United  States  has  reached  the  same  con- 
clusion in  its  interpretation  of  the  present  bankrupt  act.  The  gen- 
eral principles  of  equity,  as  recognized  in  the  federal  courts,  give  effect 
to  the  intention  of  parties  who  intend  to  create  a  lien  under  the  circum- 
stances of  this  case,  notwithstanding  that  their  agreement  by  reason  of 
its  informality  is  invalid  at  law.  In  York  Mfg.  Co.  v.  Casseli,  201  U. 
S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  the  Supreme  Court  had  to  deal 
with  an  unrecorded  con\cvance  in  a  state  whose  statutes  required  a 
record,  and  the  title  of  the'  transferee  was  held  to  be  superior  to  that 
of  the  trustee  in  bankruptcy.  The  statute  there  in  question,  as  con- 
strued by  the  state  court,  made  an  unrecorded  mortgage  void  as  against 
certain  classes  of  creditors,  while  leaving  it  valid  as  against  other  class- 
es. The  state  statute  before  us  makes  the  unrecorded  convevance  void 
as  against  creditors  without  notice,  leaving  it  valid  as  against  those 
creditors  who  have  notice  of  it. 

To  wiiaLever  exteiU  Uie  title  of  the  trustee  ui  bankruptcy  to  tlic  prop- 
erty here  in  question  depends,  either  upon  the  statute  of  Massachusetts 
as  interpreted  by  the  state  courts,  or  upon  the  bankrupt  act  as  interpret- 
ed by  the  Supreme  Court,  or  upon  both,  we  find  that  all  the  statutes 
in  question  have  been  construed  by  the  courts  which  have  ultimate  au- 
thority to  fix  their  meaning  as  giving  to  the  mortgagee  in  the  case  at 
bar  a  lien  superior  to  the  rights  of  the  trustee  in  bankruptcy. 

In  Xo.  Loveland,  Petitioner,  let  there  be  a  decree  that  the  peti- 
tion be  dismissed,  with  costs  for  the  respondent. 

In  No.  676,  Putnam  v.  Loveland,  the  decree  of  the  District  Court  is 
affirmed,  and  the  appellee  recovers  costs  in  this  court 
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UNITED  SHOE  MACHINERY  CO.  v.  DUPLESSIS  SHOB 

MACIilNEKY  CO. 

(Circuit  Court  ot  Appeals,  First  Circuit   August  2,  lUOi.) 

No.  688. 

1.  Patbhtb— Term— Expiration  of  Foreign  Patent. 

The  claim  that  a  British  patent  covering  au  invention  also  pntentPd  !n 
tlie  United  States  was  taiceu  out  by  an  intenneddler,  and  was  unuutiioiiz- 
ed,  and  tbertfoie  that  Its  apiratiou  did  not  affect  tbe  term  of  tbe  Ameri- 
can patent,  cannot  be  sustained,  where  tbe  American  patentees  authorized 
the  tulciug  out  of  a  patent  in  E^ngland^  and  under  the  other  circumstances 
named  In  tbe  opinion,  did  not  repudiate  tbe  one  In  fact  obtained  until  aft* 
er  ItB  expiration. 

2»  Treaties— CoNSTRiJCTiON  and  Effect— Relattox  to  Statutes. 

Treaties  and  statutes  of  tbe  United  States  have  alwajrs  been  practicalJy 
irat  In  tbe  same  class,  so  far  as  Judicial  action  Is  concerned,  to  tbe  extent 

that  a  later  treaty  bas  the  same  effect  on  a  prior  statute  that  a  later 
statute  has,  ainl  nmy  snruT^Hlo  it  as  a  later  statute  may  supersede  a  prior 
treaty.  Nor  is  ilit  ii'  any  practical  distinction  as  l>etween  a  statute  and  a 
treaty  ^  ith  regard  to  its  becoming  pre^ntly  effectlTe  wltbOQt  awaiting 
further  legislation  wblcb  depends  entirely  upon  Its  tenns. 

3.  Statutes— Co NSTRT^cTioN— Resort  to  Titt.e. 

When  a  legislative  act  is  general  in  its  terms,  the  title  may  be  resorted 
to  fdr  tbe  purpose  of  ascertaining  Its  proper  limitations. 
[Bd.  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  44,  Statutes,  |  288wl 

4b  Fatknts— Tki'.m^Kkkfxt  of  Tkfaty. 

Article  4  bis,  inserted  in  the  international  convention  for  the  protec- 
tion of  industrial  property  of  March  20,  1883.  by  the  additional  conven- 
tion or  act  of  DocomlHM-  14,  1900,  proclaimed  by  the  President  August  25, 
V.m  (32  Stnt.  11)3(1.  1!»3I».  as  controlled  and  construed  by  Act  March  3. 
imi,  c.  luiy,  32  btat.  1225  tU.  S.  Couip.  St  Supp.  liM>5,  p.  (Ki3],  "to  ef- 
fectuate the  proTlsions"  of  sucb  additional  act  of  oonveution,  did  not 
bSTO  tbe  effect  of  changlnj?  the  term  of  an  existing  United  States  patent 
as  ^ed  by  statute  at  the  time  of  its  Issuance ;  and  such  a  patent  granted 
prior  to  January  1, 1898,  and  wblcb  Is  limited  by  tbe  provisions  of  Rer.  St. 
f  4S87  [U.  S.  Coiup.  St.  1001,  p.  3.3S2].  to  the  term  of  a  prior  foreign  pat- 
ent, is  not  extended  by  such  additioual  act. 

Sams— Sole  Sewing  Macutne. 

Tbe  French  and  Meyer  patent,  No.  412.704,  for  a  sole  sewing  machine. 

exi)ired  Septenil)er  17.  3002,  with  the  expiration  of  the  term  of  the  prior 
British  patent.  No.  }?,,?,m,  of  1888,  granted  to  the  same  patentees  for  sui9* 

stantialiy  the  sauie  invention. 

Appeal  from  the  Circuit  Court  oi  the  United  States  for  the  District 

of  Massachusetts. 

For  opinion  below,  see  148  Fed.  31. 

Elmer  P.  Howe  and  Benjamin  Phillips,  for  appellant. 

T.  Hart  AIulcr^o^,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  based  on  an  al- 
leged infringement  of  letters  patent  No.  412,704,  covering  an  invention 
for  an  alleged  improvement  in  sewing  machines,  and  issued  to  Zachary 
T.  French  and  William  C.  Meyer  on  October  8,  1889,  on  an  applica- 
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tion  filed  on  July  30,  1888.  The  bill  was  filed  on  December  21,  1903, 
and  it  alleged  infringemeitts  on  and  after  October  1,  1903.  The  de- 
cree below  was  for  the  respondent. 

The  only  question  we  need  consider  is  whether,  under  section  4887 

of  the  Revi-:ed  Stntiites,  with  Its  various  anienflinents,  the  patent  in 
suit  was  terminated  on  September  17,  1902,  by  reason  of  the  termina- 
tion of  a  certain  British  patent  on  that  day.  The  legal  questions  in- 
volved relating  to  the  identity  of  the  patenting  were  fully  discussed 
us  in  Westinghouse  Electric  Co.  v.  Stanley  Instrument  Co.,  138 
Fed.  823, 71  C.  C.  A.  1B%  in  an  (pinion  passed  down  on  June  14,  1905, 
and  in  Thomson- Houston  Electric  Co.  v.  McLean,  in  an  opinion  passed 
down  on  April  11,  1907,  153  Fed.  883.*  The  learned  judge  of  the  Cir- 
cuit Court  correctly  applied  the  principles  stated  in  those  opinions  to 
the  facts  of  this  case.  We  have  no  occasion  to  reconsider  anything  said 
by  him  on  that  issue.  This  especially  applies  to  his  observation,  not 
limited  to  any  particular  claim  in  either  patent,  but  relating  to  tlie 
whole  of  each  patent,  to  the  effect  as  follows : 

**I  can  find  In  n^tber  patent  here  In  qutttlon  evidence  of  'an  eaaaitial,  novel, 
and  patentable  inipiOTemoit  on  what  was  claimed*  tn  tbe  otiier.^ 

The  complainant  maintains  that  tbe  British  patent  was  taken  out  by 
an  intermeddler.  The  position  on  this  point  is  as  follows:  It  is  not 
questioned  that  Mr.  Gregory,  a  patent  solicitor,  was  authorized  to  rep- 
resent the  inventor  in  England,  and  that  he  sent  instructions  to  Brooks, 
bis  correspondent  there,  the  purpose  of  which  was  to  secure  simultan- 
eous patenting.  At  some  time,  not  named,  a  letter  was  discovered  from 
one  Munyon  and  one  CTOodycar  to  Brooks  of  September  14,  1888,  di- 
recting^ Brooks  to  disregard  Gregory's  instructions,  and  to  file  the  ap- 
plication in  each  coimtry  as  soon  as  possible.  There  is  a  failure  to 
directly  prove  any  authority  of  Munyon  and  Goodyear  to  thus  over- 
ride Gregory.  Nevertheless  the  Circuit  Court,  and  we  on  appeal,  pro- 
ceeding on  a  bill  in  equity  of  this  character  as  finders  of  the  facts,  have 
as  wide  a  range  for  drawing  inferences  as  a  jury.  There  is  no  evi- 
dence that  the  inventor,  or  whoever  controlled  the  invention,  ever  re- 
pudiated the  British  patent  until  after  this  suit  was  commenced,  or  at- 
tempted to  do  so.  As  he,  whoever  he  was,  knew  that  there  was  to  be 
an  application  for  a  British  patent,  and  that  there  was  a  purpose  to 
take  it  out,  it  is  beyond  reasonable  probability  to  assume  that  he  never 
informed  himself  as  to  the  issue  of  such  a  patent.  On  the  other  hand, 
the  Circuit  Court,  and  we,  are  entitled  to  assume  that  he  obtained 
knowledge  of  what  was  done  and  acquiesced  therein.  Any  hypothesis 
which  would  reject  the  conclu^^ion  of  the  Circuit  Court  in  this  respect, 
to  the  effect  that  the  British  patent  was  properly  taken  out,  would  be 
unreasonable. 

The  only  other  topic  which  we  need  consider  is  covcreil  by  the  prop- 
osition of  the  complainant  based  on  a  series  of  conventions,  or  treaties, 
for  the  "international  protection  of  industrial  property,"  by  which  is 
meant  especially  trade-marks  and  patents.  The  first  was  signed  at 
Paris  on  March  20,  1883,  between  various  nations,  to  which  ratification 
by  the  United  States  was  completed  on  ^!arch  ?r>,  1887.  Articles  3,  4, 
and  5  of  this  treaty  relate  to  patents  for  inventions.   A  subsequent 
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treaty,  which  is  of  no  consequence  in  thi<  connection,  as  it  related  only 
to  some  details,  was  signed  at  Madrid  oil  April  15,  1891.  The  treaty 
in  which  we  are  particularly  interested  was  signed  at  Brussels  on  De- 
cember 14,  1900,  and  was  proclaimed  by  the  President  of  the  United 
States  on  August  25,  1902,  32  Stat.  1936.  the  agreement  among^ 
the  ratifying  governments,  this  treaty  which  is  ordinarily  called  "An 
additional  act,"  went  into  effect  on  September  14.  1002,  three  days  be- 
fore the  British  patent  in  question  here  terminated.  32  Stat.  1943. 
Article  1,  p.  1039,  reads  as  follows: 

"Tbe  Iiitornntional  C!onyent!on  of  March  20.  1883,  is  modified  BB  follows: 

"I.  Article  3  of  tlie  conv^tioa  shall  read  as  follows: 

"Art  3.  Are  amfmilated  to  tbe  mblects  or  cltlzenfl  of  the  contmcttng  states 

the  suhjccts  or  citizens  of  states  nnr  fnrining  part  of  the  Union,  who  arp  domi- 
ciled or  baye  bona  Ude  Industrial  or  commercial  establUhments  upon  tbe  terri- 
tory of  one  of  tbe  states  of  tbe  Union. 
"II.  Article  4  shall  read  as  follows : 

"Art.  4.  Any  one  who  shall  have  regularly  deposited  an  application  for  a 
patent  of  Invention,  of  an  industrial  model,  or  design,  of  a  trade  or  com- 
mercial mark,  in  one  of  tbe  contracting  states  shall  (sojoy  for  tlie  purpose  of 
making  tbe  deposit  In  tbe  other  states,  and  under  reserve  of  the  rights  of 
third  parties,  a  right  of  priority  during  the  periods  hereinafter  mentioned. 

**In  consequence,  the  deposit  subsequently  made  In  one  of  the  othw  states 
of  the  Union  before  the  expiration  of  these  periods  cannot  be  invalidated  by 
acts  performed  in  the  interval,  esiieclally  by  another  deposit,  by  the  pub* 
llcation  of  tbe  Invention  or  Its  working,  by  the  sale  of  copies  of  the  design  or 
model,  by  the  employment  of  tbe  mark. 

"The  periods  of  jtrtority  above  mentioned  shall  be  twelve  months  for  pnt- 
entB  of  invention,  :md  four  mouths  for  dei>igu  or  industrial  models,  as  well  as 
for  trade  or  commercial  marks. 

"III.  Tliere  is  inserted  In  the  convention  an  article  4  bis,  as  follows: 

"Art.  4  bis.  l:*a tents  applied  for  in  the  dlHereut  contracting  states  by  per- 
sons  admitted  to  the  benefit  of  tbe  convention  under  tbe  terms  of  article*  2 
and  3  shall  be  independent  of  tlie  j  ati  tits  obtained  for  the  same  InTentian  In. 
the  other  states  adherents  or  nonadherents  to  tbe  Union. 

'This  proTision  shall  apply  to  patents  existing  at  the  time  of  its  going  into 
eflPect. 

"  iMie  ^aine  rule  H[n)lies,  in  tbe  case  of  adhesion  of  new  states,  to  patents 
already  distmg  uu  buLb  sides  at  the  time  of  the  adhesion." 

The  complainant  maintains  that  the  first  paragraph  of  article  4  bis 

relates  specifically  to  the  topic  we  have  under  consideration,  and  that 

the  declaration  of  indepciKlency  is  intended  to  prohibit  any  result  by 
virtue  of  which  a  patent  granted  by  one  nation  for  a  specified  stat- 
utory term  should  be  abbreviated  as  to  its  term  by  reason  of  the  ex- 
piration of  any  patent  granted  by  another  nation.  The  paragraph  re- 
lied on  is  obscure,  because  there  are  so  many  different  aspects  in  which 
a  patent,  or  anything,  may  be  independent  of  or  dependent  on  some- 
thing else. 

There  were  several  internationl  conferences  between  1883  and  1900 
on  the  topic  of  patents  and  trade-marks  to  which  we  need  not  refer, 
except  the  one  at  Brussels  at  which  a  convention  was  signed  on  De» 
cemher  14,  1897,  never  in  force  in  the  United  States. 

One  question  is  the  weight  to  be  given  to  the  article  4  bis  under  the 
Constitution  of  the  United  States.  The  Constitution  speaks  of  treaties 
and  statutes  in  the  same  breath ;  and  they  have  always  been  practically 
put  in  the  same  class  by  the  Supreme  Uourt.   More  than  100  years 
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ago,  in  United  States  v.  The  Schooner  P^ggy,  1  Cranch,  103»  110  (2 
£d.  49)  the  court  said: 

"But  yet  where  a  treaty  is  the  law  of  the  laad«  and  as  such  affects  the 
rlglit  of  pnrt!e><  Htii^nting  in  court,  that  trpnty  us?  nuieb  biiuls  those  rigbtfl*  and 
Is  as  much  tu  be  regarded  by  the  court  as  uu  uct  of  Congress." 

There  never  has  been  any  doubt  on  this  proposition.  Consequently 
it  was  said  absolutely  In  The  Cherokee  Tobacco,  11  Wall  616,  621 
(20  U  £d.  227)  : 

"The  effect  of  treaties  and  acts  of  Congress,  when  in  conflict,  is  not  settled 
by  the  Constitntion.  Rut  the  qnostlon  is  not  Involved  In  any  doubt  to  its 
proper  solution.  A  treaty  may  8Ui)er8ede  a  prior  act  of  Congress,  and  uu  act 
of  OoDgrav  may  aapenede  a  prior  treaty.** 

This  has  been  repeated  many  times,  the  last  in  Hijo  v.  United  States, 
194  U.  v^.  31",  324,  24  Sup.  Ct.  727,  48  L.  Ed.  994.  Consequently,  so 
far  as  judiaal  action  is  concerned,  a  later  treaty  has  the  same  effect  on 
a  prior  statute  as  a  later  statute  has;  and,  so  far  as  the  conventions 
pertinent  here  are  ccmcemed,  the  fact  that  the  Constitution  comniits 
to  Congress  the  power  "to  promote  the  progress  of  science  and  useful 
arts,  by  securing  for  limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and  discoveries,"  is  of  no  con- 
sequence, because  all  the  powers  of  Conj^ress  are  especially  vested,  ei- 
ther directly  or  indirectly,  by  the  Constitution  in  similar  manner;  and 
to  hold  that  a  treaty  could  not  abrogate  a  prior  statute  regarding  pat- 
ents because  this  particular  legislative  power  is  coimmtted  to  Congress 
oonld  not  be  permitted  so  long  as  the  general  rule  as  to  statutes  super- 
seding treaties,  and,  vice  versa,  declared  by  the  Supreme  Court  in  the 
way  we  have  pointed  out  exists.  The  rules  which  we  have  explained 
with  reference  to  the  relation  of  treaties  to  statutes,  and  as  to  treaties 
becoming  immediately  effective,  are  the  necessary  seqtience  of  the  de- 
cisions explained  in  United  States  v.  Lee  Yen  Tai,  185  U.  S.  213,  220, 
221.  ?22.  22  Sup.  Ct.  629,  46  L.  Ed.  8?8. 

iiuL  the  respondent,  now  the  appellee,  maintains  that  article  4  bis  of 
the  convention  of  1900  was  not  effectual  until  enacted  into  a  statute 
by  Congress.  An  examination  of  the  decisions  of  the  Supreme  Court 
on  this  topic  will  show  there  is  no  practical  distinction  whatever  as 
bet  wen  a  statute  and  a  treaty  with  regard  to  its  becoming  presently 
effective,  without  awaiting  further  legislation.  A  statute  ma\-  be  so 
framed  as  Xo  make  it  apparent  that  it  does  not  become  practically  ef- 
fective until  something  further  is  done,  either  by  Congress  itself  or  by 
some  officer  or  commisijion  intrusted  witli  certain  powers  with  reference 
thereto.  The  same  may  he  said  with  regard  to  a  treaty.  Both  stat- 
utes and  treaties  become  presently  effective  when  their  purposes  are 
expressed  as  presently  effective;  and,  on  its  face,  article  4  bis  of  the 
convention  in  question  is  so  expressed.  A  striking  illustration  of  the 
rule  that  treaties  become  effective  in  the  same  manner  as  statutes  is 
found  in  United  States  v.  The  Schooner  Peggy,  1  Cranch,  103,  2  h. 
Ed.  4'J,  already  cited.  This  vessel  was  condemned  in  the  Circuit  Court 
on  September  23,  1800.  A  treaty  with  France  became  eltective  on  Sep- 
tember 30,  1800;  and,  inasmuch  as  the  judgment  ol  the  Circuit  Court 
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was  subject  to  a  writ  of  error  which  was  sued  out  on  October  2,  1800, 
the  Supreme  Court  held  that  the  treaty  annulled  the  condemnation. 

Nevertheless,  Congress  lias  legislated  on  the  topic  since  the  treaty 
was  ratified ;  and,  under  ilie  rule  which  we  have  stated,  that  subse- 
quent legislation,  so  far  as  it  expresses  any  Congressional  purpose  in- 
consistent with  any  claimed  construction  of  article  4  bis,  or  inconsistent 
with  its  becoming  eliective  of  its  own  luice,  that  purpose  controls,  and 
the  purpose  of  Omgress  in  the  act  to  which  we  will  refer  is  so  marked 
out  by  implication,  although  not  stated  in  express  terms,  that  what  con- 
struction should  be  put  on  article  4  bis,  and  what  rule  should  be  ap- 
plied as  to  its  becoming  eflPective,  have  become  purely  academical  ques- 
tions so  far  as  this  appeal  is  c'>ticerned.  The  act  to  which  we  refer  is 
that  of  Marcli  3,  19o3  St  n  r??5.  c.  1019  [U.  S.  Comp.  St.  Supp. 
1905.  p.  6G3]),  which  preceded  in  time  the  filing  of  this  bill  and  the 
infringements  alleged  therein. 

It  Incomes  necessary  in  this  connection  to  turn  back  to  Senate  Docu- 
ment 331,  Fifty-Fifth  Congress,  Second  Session,  being  a  report  from 
the  Committee  on  Foreign  Relations,  with  accompanying  papers.  This 
concerns  the  convention  signed  at  Brussels  on  December  14,  1897, 
which  we  have  spoken  of,  never  accepted  by  the  United  States.  We 
refer  to  the  report  of  the  United  States  commissioners  who  took  part 
in  the  conference  at  Brussels,  dated  December  15,  1897.  That  stated 
as  follows : 

''A  new  article,  entitled  article  4  bis,  provides  for  tbe  mutual  independence 

of  patents  nppHed  for  in  tbe  difrcn-nt  states  Of  tlie  Union  by  persoiis  entitled 
to  the  rigbts  granted  by  tbe  conveutioo." 

It  added  that  the  delegates  from  the  United  States  supported  this 
proposed  new  article  under  instructions;  but  it  then  proceeded  as  fol- 
lows: 

"In  order  to  avoid  any  confusion  In  regard  to  tlio  I ntorprct.it Ion  hereafter 
to  be  given  to  tbe  second  paragrapb,  wbicb  reads,  'This  provision  sball  apply 
to  all  patents  existing  at  the  time  of  Its  entering  Into  force.*  we  called  at- 
tention to  it  in  the  reLnilar  meeting  ond  found  that  it  was  (be  nnanimons  sense 
of  the  eonfereni  e  that  tlie  paragraph  was  not  applicable  to  existing  United 
States  patents,  but  only  to  those  patents  whose  terms  might  l>e  shortened  by 
the  laws  of  those  states  of  the  Union  in  which  provision  Is  made  for  a  sborten- 
ing  of  tbe  term  on  tbe  lapsing  of  patents  for  tbe  mme  Indentions  In  other 
states. 

"An  existing  United  States  patent  cannot  be  affected  by  what  may  take 

]ilnoc  in  regard  to  a  ratent  for  the  same  invention  abroad.  The  limitation  of 
the  terms  of  the  United  States  patents  imposed  by  section  4SS7  was  a  deter- 
mination at  the  moment  of  the  grant  of  the  patent  of  lt«  term,  and  therefore 

tlie  duration  of  tlie  i)at<Mit  is  niiaffected  by  (be  sniiscqucnt  expiration  of  a 
foreign  patent  for  tbe  same  Invention  by  reason  of  uou-payment  of  taxes  or 
uon-worliing." 

The  article  in  the  proposed  convention  to  which  these  observations 

related  read  as  follows  : 

"Art.  4  bis.  Patents  applied  for  In  tbe  different  contracting  states  by  per- 
sons admitted  to  tlie  benefit  of  the  convention  under  the  terms  of  articles  2 
and  8,  shall  be  independent  of  tbe  patents  obtained  for  tibe  same  Invention  In 
the  otber  states  adherinsr  or  not  to  the  Union. 

"This  provision  shall  apply  to  patents  existing  at  tbe  time  of  its  goiug  Into 
effect 
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"The  same  rale  applied  In  the  case  of  adbeslon  of  new  states  as  to  patents 
already  pxiRt^np;  efther  in  the  Union  or  in  tbe  new  adhering  state  at  tlie 

time  of  the  adhesion.** 

This  language  was  literally  the  same  as  that  now  under  discussion, 

found  in  the  convention  of  December  1-1,  1900,  with  the  following;  ex- 
ceptions: The  first  sentence  now  closes  with  the  words,  "adherents 
or  non-adherents  to  the  Union,"  instead  of  the  words,  "adhering  or 
not  to  die  Uniun";  and  also  the  last  sentence  now  ends  with  the  words, 
"to  patents  already  existing  on  bo^  sides  at  the  time  of  the  adhesion," 
instead  of  the  words,  "to  patents  already  existing  either  is  tiie  Union 
or  in  the  new  adhering  state  at  the  time  of  the  adhesion.*'  It  is  not 
possible  that  these  merely  literal  changes  caii  in  any  way  affect  any 
question  which  we  have  before  us.  Tt  is  especially  to  be  noted  that  the 
commissioners  reported  that  all  the  commissioners  present  were  un- 
animous that  this  proposed  phraseoloery  of  the  convention  of  189  7 
would  not  affect  the  expiration  of  United  States  patents  already  is- 
sued. We  have  received,  through  the  courtesy  of  the  state  department, 
a  copy  of  the  report  of  the  commissioners  who  negotiated  the  treaty 
of  December  14,  1900,  but  it  makes  no  reference  to  the  topic  we  are 
discussing. 

Thus  the  convention  of  1900  and  the  proposed  convention  of  1897 
alike  contained  the  provisions  in  reference  to  patents  existing  at  the 
time  the  treaty  went  into  elTect,  and  relative  to  new  adhering  states, 
on  which  the  complainant  relies  as  saving  its  patent. 

The  act  of  1903,  to  which  we  have  referred,  is  entitled: 

''An  act  to  effectuate  the  pioTisions  of  tbe  additional  act  of  the  Intematloim] 
amventiott  for  tlie  protection  of  industrial  property." 

What  is  there  called  "the  additional  act"  is  the  convention  of  De- 
cember 14,  1900.  There  is  no  express  provision  in  the  statute  itself 
in  line  \vith  the  title;  and  it  is  rare  that  the  title  is  effectual.  We  all 
know  til  at  Lord  Coke  said  that  it  ought  not  be  taken  into  consideration 

at  all ;  but  there  are  occasions  when  the  language  of  an  act  is  couched 
in  such  general  terms  that  we  must  go  to  the  title  to  lind  its  limita- 
tions. The  Supreme  Court  has  reiterated  Lord  Coke's  observation,  but 
with  the  qualihcation  which  we  state,  to  the  effect  tliat,  when  the  mind 
labors  to  discover  the  design  of  the  Legislature,  it  seizes  everything 
from  which  aid  can  be  derived,  and  then  Sie  title  will  have  its  due  share 
of  consideration.  The  Bark  Eudora,  190  U.  S.  169,  172,  173,  23  Sup. 
Ct.  821,  47  L.  Ed.  1002.  A  very  striking  illustration  of  this  with  ref- 
erence to  the  later  statutes  about  aliens  appears  in  the  opinion  of  Judge 
Grav,  in  behalf  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
in  Rodgers  v.  United  States,  81  C.  C.  A.  454.  152  Fed.  34G,  350.  The 
statutes  there  in  issue  use  the  broad  word  aliens,  and  yet  the  title  was 
availed  of  by  the  court  to  limit  them  to  aliens  who  were  immigrants. 
We  cannot  doubt  that  the  act  of  1903  to  which  we  refer  is  to  be  con- 
strued as  passed  for  the  purpose  named  in  its  title;  and,  inasmuch  as 
it  relates  to  the  same  topics  involved  here  as  the  convent"nn  of  De- 
cember 14,  1900,  we  can  also  have  no  doubt  that  it  is  to  be  regarded  as 
covering  the  entire  ground  so  far  as  it  concerns  us.  This  is  the  well- 
settled  rule  of  construction  applied  under  such  circumstances  to  legis- 
MO.C.A.— 6 
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lation  which  has  the  form  of  codification.  The  ruling  of  the  Supreme 
Court  in  Dalkmagne  v.  Moisan,  197  U.  S.  169,  175,  25  Sup.  Ct  422. 
49  L.  Ed.  709,  in  regard  to  various  treaties  respecting  consular  juris- 
diction over  crews  of  vessels  of  foreign  nations^  and  referring  to  a 
statute  of  the  United  States  enacted  in  relation  thereto,  observed  as 
follows: 

"Tills  statute,  having  been  passed  by  the  United  States  for  the  purpose  of 
ei^ecutiiig  the  treaties  it  had  entered  into  with  foreign  goveruiuents,  must  be 
regarded  as  the  only  means  proper  to  be  adopted  for  that  purpose.** 

That  observation  directly  appHes  here,  and  fully  supports  the  rule  of 
construction  which  we  have  stated  with  regard  to  legislation  which  has 
the  form  of  codification.  Fairly  paraphrasing  the  language  of  the  Su- 
preme Court  cited,  we  may  say  that  the  statute  of  1903,  havins:  been 
passed  for  the  purpose  of  executing  treaties,  must  be  regarded  as  ex- 
pressing the  only  effect  whkh  Congress  intended  tiiey  should  have 
to  the  extent  of  the  snbject-matters  to  which  the  act  relates.  It  re- 
enacts  section  48S7  in  such  form  as  Congress  desired,  faithfully  omit- 
ting such  parts  of  the  convention  of  1900  as  referred  to  patents  existing 
at  the  time  it  went  into  effect,  or  as  referred  to  newly  adhering  states. 
It  is  to  be  borne  in  mind  tliat  treaties  with  foreign  nations  have  a  liberal 
construction,  even  at  variance  with  the  ai)parcnt  meaning  of  the  mere 
letter  when  interpreted  according  to  the  rules  of  tlie  common  law.  The 
purpose  is  to  work  out  the  common  intention,  including  that  of  peoples 
who  know  nothing  about  the  common  law,  and  who  use  phraseology 
different  from  that  to  which  we  are  accustomed.  A  noticeable  dec- 
laration of  this  fact  is  found  in  United  States  v.  Winans,  108  V.  S.  371, 
380,  25  Sup.  Ct,  662,  40  L.  Ed.  I081i,  where  the  Supreme  Court  reiter- 
ated that  it  would  sometimes  go  to  the  extent  of  construing  a  treatv 
with  Indians  as  they  understood  it  when  it  was  made,  rather  than 
according  to  its  letter.  Certainly  it  would  not  violate  any  jast  rules, 
if  either  the  executive,  the  judiciary,  or  the  Congress  of  the  United 
States  should  construe  a  treaty  in  accordance  with  what  was  clearly 
tiie  common  understanding  of  all  the  commissioners  who  negotiated  it 
The  courts  might  safely  do  this;  and,  perhaps,  they  would  be  com- 
pelled to  when  tliere  was  a  formal  protocol  of  the  proceedings  of  the 
negotiations  expressing  it.  Under  the  circumstances  here,  Congress 
might  well  be  justified  in  acting  on  the  report  of  the  commissioners  who 
were  concerned  in  the  intended  convention  of  1897,  to  the  effect  that 
all  present  were  of  the  opinion  that  the  proposed  article  then  under 
consideration  could  not  affect  existing  patents  in  the  United  States,  in 
view  of  the  fact  that  the  same  language  was  carried  forward  into  the 
treaty  of  1900.  without  any  contravening  statement  from  any  of  the 
parties  who  negotiated  it.  This  may  well  explain  why  it  is  that  we  tind 
the  act  of  1003  in  the  form  in  which  we  do  find  it.  At  any  rate,  that 
act  did  omit  the  special  provisions  with  reference  to  existing  patents, 
and  future  adhering  states,  on  which  the  complainant  relies;  and,  for 
the  reasons  which  we  have  stated,  we  must  conclude  that  this  was 
purposely  done. 

Whatever  might  have  been  the  condition  with  reference  to  a  bill 
in  equity  filed  before  the  act  of  1903,  covering  infringement  prior 
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thereto,  we  have  here  a  statute  passed  before  filing  of  the  existing  bill, 

and  the  infringements  now  alleged,  which  pronounces  the  construction 
.we  must  g^ve  the  convention  of  1900,  according  to  the  legislative  will 
declared  since  it  was  ratified.  In  any  event,  the  courts  would  hesitate 
before  giving  a  treaty  an  intcipictalion  differing-  from  that  solemnly 
given  it  by  tiie  executive  or  by  Congress,  even  if  they  would  ever  do 
it  According  to  the  law  as  it  stood  when  the  patent  in  suit  issued, 
it  expired  with  the  British  patent  To  enable  it  to  run  its  statutory 
term,  retroactive  legislation  by  statute  or  treaty  was  necessary.  It  is 
not  impossible  that  the  convention  of  1900  might  have  been  regarded 
as  retroactive  and  as  reaching  this  patent;  but,  before  any  issue  arose 
between  the  parties  to  this  appeal,  and  therefore  before  any  rights 
a^^ainst  the  respondent  could  have  vested  in  the  complainant,  Congress 
interposed  and  pronounced  tiie  legislative  will,  subsequently  to  the 
ratification  of  the  convention,  that  %  should  not  be  r^rded  as  retro- 
active. Consequently  we  find  no  saving  clause  so  far  as  the  litigation 
here  is  concerned. 

In  Sawyer  Spindle  Company  v.  Carpenter,  143  Fed.  976,  75  C.  C. 
A.  162,  in  which  we  passed  down  an  opinion  on  February  23,  190G, 
that  portion  of  the  act  of  1903  which  re-enacted  section  4887  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  '.:>3S2]  was  held  not  to  be 
retroactive  so  far  as  concerns  patents  which  had  tlien  expired,  and  the 
general  rule  that  statutes  are  not  to  be  held  retroactive  was  stated. 
While  it  is  true  that  in  Sawyer  Spindle  Company  v.  Carpenter  the  pat- 
entee did  not  rely  bn  any  international  convention,  and  brought  none 
to  our  attention,  yet  it  is  also  true  that  the  result  reached  in  that  case 
was  in  harmony  with  the  ordinary  rules  of  statutory  construction.  We 
are  of  the  opinion  that  here  the  Circuit  Court  was  correct,  and  that 
there  is  nothing  in  the  treaties  made  by  the  United  States,  as  controlled 
and  construed  by  the  later  federal  statute,  which  saves  the  coaiplainant. 

The  decree  of  the  Circuit  Court  is  affirmed ;  and  the  appellee  recovers 
its  costs  of  appeal. 
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(165  M.  406.) 

TBBI  BALTIMORE. 
(Clrcalt  Court  of  Appeals,  Fourth  Circuit  Blay  25,  1907.) 

No.  GSG. 

Ck>LLI8ION— StKAMEB  AND  SCITOONER—PaILUBE  TO  SHOW  PROPER  LlOUTS. 

A  schooner  held  in  fault  for  a  collision  with  a  steamer  iu  Chesapeake 
Bay  in  the  ul^^bt,  on  the  ground  that,  while  becftlmed,  she  had  been  drift- 
ed around  by  tlio  tide  so  that  the  steamer  was  an  overtakin<r  vessel,  and 
could  not  see  her  side  lights,  and  she  failed  to  exhibit  any  wiiite  light  or 
flare-up  astern  as  required  by  the  rules,  although  the  steamer  was  seen 
approaching  for  a  considerable  time  before  the  calUsion. 

LEd.  Note^For  cases  in  point,  see  Cent  Dig.  yoh  10,  Ck>Uislon,  ||  liX^ 
116. 

Overtaking  vessels,  see  note  to  The  Rebecca,  60  C.  C,  A.  254.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 

of  Maryland. 

The  following  is  the  opinion  of  the  District  Court  by  MorriSi  Dis- 
»trict  Judge,  delivered  orally: 

This  collision  o<.*curred  In  the  Chesapealce  Bay  about  11  o'cloeli  at  night. 
December  19,  1905,  some  four  miles  to  the  north  of  Point-No- Point.  The 
night  was  dark.  Ijut  the  atmosphere  was  clear,  except  for  a  slight  haziness  on 
the  f^nrfMee  of  the  water.  The  schooner  was  a  small  srnd  very  old  vessel  of 
about  iii)  lous,  loaded  with  lumber.  The  deck  load  e.\ tended  three  or  four 
feet  outside  her  hull  and  up  to  the  foremast  and  was  about  four  ftet  in  height 
above  thQ  derU.  She  was  on  her  way  up  the  bay,  having  come  out  of  the 
RappahuuiuK'k.  river  the  day  before.  The  steamer  Baltimore,  a  large  pas- 
senger steamer  of  the  Chesapeake  Steamship  Company,  had  left  Baltimore  at 
5  p.  m.  on  her  regular  trip  to  West  Point  on  the  York  river.  She  was  proceed- 
ing south  by  E.  Vi  K-  down  the  bay  in  the  usual  track  of  steamers  of  her  class. 
The  case  stated  for  the  schooner  in  her  llt>el  is  that  the  schooner  was  on  her 
port  tack  with  the  wind  very  light  ftom  N.  N.  W.  with  hardly  sufflclent  head- 
way for  steerage,  making  a  course  N.  N.  E.,  that  the  lookout  reported  the 
steamer's  headlight  an  hour  before  the  collision,  and  that  the  schooner  held 
her  course  and  watched  the  lights  of  the  steamer  until  In  a  short  time,  with- 
out change  of  course,  the  steamer  ran  into  the  schooner,  striking  her  on  her 
port  sidt'  forward  of  ihc  fore  rigging,  cuttlnsr  off  the  fore  part  of  the  schooner 
and  carryiug  away  her  foremast,  fore  rigging,  foresail  anU  fore  topmast, 
and  so  injuring  her  that  she  filled  at  once,  carrying  down  one  of  her  crew 
who  was  in  the  forecastle,  and  who  was  drowned. 

The  case  for  the  steamer,  as  stated  in  her  answer  and  cross-libel,  is  that  she 
was  proceeding  at  her  usual  speed  of  12  miles  an  hour  with  her  second  officer 
on  duty  In  the  pilot  house,  a  quartermaster  at  the  wheel,  and  a  lookout  for- 
ward near  the  stem ;  that  the  first  they  saw  was  the  bow  light  of  the  steam- 
er reflected  on  the  sails  of  the  schooner  directly  In  front  of  the  steamer,  lees 
than  100  feet  distant,  and  heading  southeast  in  such  a  direction  that  her  side 
lights  could  not  be  seen  from  the  steamer  and  that  no  white  light  or  flare- 
up  was  exhibited  to  the  steamer  ovrr  her  stern ;  that  the  reflection  was  report- 
ed by  the  lookout  and  seen  by  the  second  onicer  at  the  same  moment ;  that  the 
second  officer  at  once  rang  for  full  si»e(><l  astern,  but  before  the  steamer's 
headway  was  checked  her  stem  struck  the  schooner  on  the  port  side,  forward 
.  of  the  foremast,  and  cut  away  the  schooner's  bow,  without  disturbing  the  deck 
load.  The  fault  charged  against  the  schooner  Is  not  having  displayed  a  white 
light  or  tlare-up  on  the  schooner's  stern*  in  compliance  with  article  10  of  the 
act  of  Congress  of  June  7, 1897  (SO  Stat  90,  c.  4  ttJ.  S.  Comp.  St.  1901,  p.  2879]). 
she  being  the  overtaken  vessel.  The  course  of  the  steamer  I  take  to  be  es- 
tablished as  south  tty  E.  ^  E. ;  that  was  the  proper  and  usual  course  for  her. 
a  lid  iliere  is  no  reason  to  doubt  the  steamer's  witnesses  that  it  was  the  course 
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of  th«  steamer  tlmt  night  The  schooner's  witnesses  gave  her  heading  as  N. 
N.  R,  and  the  pinch  ct  tbe  case  is  the  conectness  of  the  schooner's  contentioo 

as  to  her  headine. 

In  the  lifbt  place,  it  may  be  well  to  consider  the  relative  possibility  of  want 
of  TigUanos  ob  the  part  of  those  on  watch  on  the  respective  vessels.  The  crew 
of  the  schooner  consisted  of  the  master  (who  was  also  tbe  ownor)  and  three 
coiored  men.  The  master  for  some  time  before  the  collision  was  below  in  the 
cabbi  and  the  colored  mate  had  the  wheel.  There  was  a  young  colored  man 
as  lookout  standin;:  on  the  deck  load  at  tTie  port  forerlgstnjr.  The  lookout 
was  also  cook  during  the  day,  and  the  mute  had  been  on  duty  nearly  all 
Monday  and  Monday  night,  and  bad  but  short  Intervals  of  rest  on  Tuesday. 
The  steamer  had  left  Baltimore  only  five  hours  before;  tbe  lookout  had  been 
on  watch  only  one  hour  and  the  second  officer  since  6  o'clock.  Tbe  mate  and 
lookout  on  tbe  schooner  testify  that  they  saw  the  steamer's  light  a  very  long 
distance  off.  and  that  she  continued  to  approach  directly  toward  the  schooner, 
hnt  the  nmtp  did  not  call  the  master,  who  was  Jnst  below  him  in  the  cabin, 
and  the  lookout  did  not  call  up  the  man  who  was  asleep  iu  the  forecastle 
just  nnder  him.  That  the  mate  did  not  call  the  master  ts  certainly  significant 
nnd  lrnrl=;  to  the  Inference  that,  after  t!ip  two  men  on  the  schooner  first  saw 
the  steani«  r.  they  were  too  drowsgr  to  watch  her*  and  too  stupid  with  weariness 
to  do  anything. 

The  important  question  is  the  heading  of  the  schooner.  In  the  schooner's 
Hl»»'1  and  in  the  testimony  of  the  two  men  on  her  denk  and  of  lifr  master  It 
is  said  tliat  the  wind  wat*  N.  N.  W.  and  the  schooner's  heading'  N.  N-  E.,  hut' 
It  l8  also  stated  that  the  wind  was  so  light  that  the  schooner  did  not  have 
Rteerageway.  If  ihv  wind  had  been  as  they  state.  N.  X.  "VV..  and  sulti<  ient  for 
eteeragewaj,  the  schooner  could  not  have  made  a  course  N.  N.  E.  It  would  be 
ImpoBSlhle  for  a  schooner  of  this  dasa  with  a  heavy  deck  load  piled  ftmr  feet, 
In  a  very  light  wind  hardly  sufficient  for  strorn^re.  to  keep  a  course  four  pofnts 
off  the  wind.  That  may  have  been  her  heading  when  those  on  the  schooner 
firflt  saw  the  steamer's  light,  but  there  was  no  reason  why  she  should  keep  that 
bending.  The  fact  was  that  the  schooner  was  becalmed  and  was  keeping  no 
course  at  all,  but  was  drifting.  The  tide  since  8  o'clock  had  b(^n  flooding 
and  setting  her  up  the  bay,  and  that  current  acting  with  most  force  on 
her  stem,  which  was  deepest  In  the  water,  wonld  carry  her  stem  to  the  north- 
ward and  set  her  bow  more  and  more  to  the  enstward  and  southward.  As  to 
the  wind,  if  there  was  at  that  time  any  wind,  I  am  satisfied  that  the  pre- 
ponderance of  proof  Is  that  It  was  not  from  the  N.  N.  W.,  bnt  to  the  east  of 
north,  whnt  there  was  of  It.  I  am  satisfied  that,  whatever  may  posslhly  have 
been  tbe  heading  of  the  schooner  when  those  on  her  deck  say  they  first  saw 
the  steamer  to  the  northwest  off  their  port  bow,  that  before  the  steamer  had 
approached  near  enough  to  see  the  schooner's  port  light,  the  schooner's  head, 
nnder  the  Influence  of  the  tide,  had  come  around  until  she  pointed  at  lea.st 
southeast.  In  that  relative  situation,  the  schooner's  port  light  could  not  be 
seen  from  the  steamer.  The  schooner  was  then  the  overtaken  vessel,  and  was 
nnder  obligation  to  exhihit  n  bright  litrht  or  flare-up  from  her  stem. 

The  second  officer  and  lookout  of  the  steamer  appear  to  have  been  vigilant, 
and  there  does  not  appear  to  me  to  be  any  way  of  accoimting  for  their  not 
!»eelng  the  schooner's  port  light,  except  that  the  ftr^lmonor  had  drffttMl  around 
no  as  to  bring  her  port  light  abaft  her  beam  to  the  steamer.  It  is  urged  In 
behalf  of  the  schooner  that  the  character  of  the  wound  is  not  consistent  with 
a  blow  from  the  stem.  The  effect  of  a  blow  given  hy  one  vessel  to  another 
in  collision  cases  is  often  snrprislnfr,  and  is  not  an  altogether  Kafe  premise  to 
argue  from.  Both  vessels  are  moving  and  botli  yield  to  the  imi)act.  In  this 
rase  the  Mow  was  Just  forward  of  the  deck  load.  The  Imv  of  the  schooner 
Tra«  cut  off  and  the  deck  load  but  slicrhtlv  moved.  If  the  blow  hnd  come  from 
forward,  more  in  the  direction  toward  the  schooner's  stem,  it  Beenw  probable, 
as  the  steamer  was  going  fall  speed,  that  the  steamer  wonld  have  brought  np 
asrainst  the  deck  load  and  carried  the  schooner  with  her  and  have  forced  her 
open,  rather  than  have  sliced  off  the  bow  and  headgear  as  she  did.  I  see 
nothing  tostatnlng  the  theory  nrged  In  behalf  of  the  schooner  which  Is  de- 
dtv  ihlc  from  the  wound  to  the  schooner  produced  by  the  blow. 

It  is  nrged  that  because  at  the  moment  of  the  collision  the  second  officer  of 
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the  steamer  Bays  be  did  discern  the  red  light  the  steamer  must  have  been 
approadilngr  tbe  schooner  from  forward  of  the  adiooner's  beam.  I  do  not 

think  It  necoRsnrlly  so  follows.  The  steamer  was  rtimiln-  forward  on  the 
schooner,  and  may  have  opened  the  light  to  the  second  olttcer  hy  running  past 
the  screen.  Tbe  htm  of  the  steamer  may  have  alrea^!^  struck  tlie  forward 
rigging  niul  disturbed  the  screen,  or  the  second  oU5cer,  l>eing  high  up  above 
the  schooner's  deck,  may  have  looked  down  on  the  H^ht  from  above.  I  must 
further  ><ny  that  there  Is  some  doubt  cast  upon  the  schooner's  case  by  the 
discrepancies  between  the  testimony  of  the  master  and  owner  at  the  Investtga* 
tion  before  the  steamboat  inspectors  and  his  statements  in  court. 

Upon  the  whole  case,  I  find  that  the  schooner  was  In  fault,  in  that  she  was 
beadhig  in  soch  a  direction  that  the  steamer  was  coming  up  more  than  two 
points  abaft  her  beam*  and  unable  to  see  her  side  lights,  and  that  the  ^rhooner 
did  not  make  known  her  presence  by  exhibiting  a  white  light  or  flare-up  light 
from  her  stem* 

1  find  the  schooner  solely  Ui  finlt 

J.  Kemp  Bartlett  and  Robert  H.  Smith,  for  appellants, 
Arthur  D.  Foster  and  Reuben  C.  Poster,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  BOYD, 
District  Judges. 

PER  CURIAM.  The  decree  of  tbe  court  below  dismissing-  the  libel 
of  George  H.  White,  master  and  owner  of  the  schooner  Amelia  M. 
Price,  is  affirmed. 

In  so  far  as  said  decree  awards  damages  to  the  steamship  Baltimore 
for  the  injuries  sustained  by  said  steamship  in  the  collision,  and  orders 
execution  aj^fainst  George  H.  \Miite,  tbe  owner  of  the  schooner,  said 
decree  is  reversed,  the  costs  in  this  court  to  be  divided. 


asK  Fed.  407^ 

PHILADELPHIA  &  B.  R.  00.  BAKEIBU 
(Circuit  Court  of  Appeals,  Tlilrd  Clnmlt.  May  13»  190T.) 

No.  27. 

1.  Railboads— Action  fob  Injubt  in  Collision— PsnifaTLVANiA  Statdtb. 

Act  Fa.  April  4.  18(58  (P.  L.  58),  which  provides  that,  when  any  person 
shall  sustuin  i>erHonul  injury  or  loss  of  life  while  lawfully  engaged  or 
»nployed  "on  or  almut  tbe  road,  work«  depots  and  premises  of  a  railroad 
comiiany"  of  which  eompnny  sucb  iierson  is  not  an  citiiilnyf"^  or  passenger, 
the  right  of  action  and  recovery  shall  be  the  same  as  would  exist  if  such 
penoa  were  an  employ^,  does  not  present  ft  recoveiy  from  a  railroad  com* 
pany  for  the  death  of  an  enplnoor  In  the  employ  of  anotlirr  company,  who, 
while  running  a  train  of  such  company  over  a  track  of  defendant,  under  an 
agreement  which  gave  It  the  right  of  way,  was  killed  In  a  collision  with  a 
train  of  defendant  negligently  being  run  upon  tlio  same  track,  since  the 
traek  was  not  at  the  time  the  premises  of  defendant.  Whose  train  was 
tliere  wilLiout  right,  but  of  the  lessee. 

2.  Same— iNSTBUCnONS— COKTBIBUTOBY  NE6UGENCC. 

Tlie  charge  of  the  court,  in  an  action  to  recover  for  the  death  of  a  rail- 
road enjrineer.  killed  in  a  collivjinn  ImMwoph  bis  train  and  a  train  of  de- 
feudant  couipany,  held  to  have  luiriy  submiUud  to  the  jury  tbe  questiou 
Of  contributory  negligence. 

(Bd  Noted— 'For  cases  In  point,  see  Cent.  Dig.  vol.  41,  Railroads,  |  961.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinon  below,  see  149  Fed.  883« 
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Gavin  W.  Hart,  for  plaintiff  in  error, 
Charles  H.  Edmunds,  for  defendant  ni  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below,  Sarah  Jane 
Baker,  a  citizen  of  New  Jersey,  brought  suit  against  the  Philadelphia 
&  Reading  Railroad  Company,  a  citizen  of  Pennsylvania,  to  recover 
damages  for  the  death  of  her  son,  Henry  K.  Baker,  which  she  alleged 
resulted  from  the  negligence  of  that  company.  There  was  a  verdict 
and  judgment  in  her  favor.  Thereupon  defendant  sued  out  this  writ  of 
error. 

Henry  K.  Baker  was  a  locomotive  engineer,  employed  by  the 
Central  Railroad  Company  of  New  Jersey.  At  the  time  of  his  death 
his  engine  was  hauling  a  train  of  freight  cars  for  that  company  from 
Jersey  City  to  Philadelphia.  The  latter  portion  of  the  run  was  made 

under  a  trackage  arrangement  between  the  two  companies  over  the 
tracks  of  the  defendant.  After  Baker's  train  approached  Tabor  Junc- 
tion, he  was  signaled  by  the  defendant  companv's  tower  man  to  take 
the  south-bound  track  of  the  defendant  conqianv.  While  running 
thereon,  at  a  point  south  o£  the  signal  tower.  Baker's  eni;ine  struck 
the  engine  of  a  local  freight  train  of  the  defenduit  company  whidi  was 
passing  from  the  south  to  the  north  bound  track.  This  Reading  train 
had  not  only  no  right  on  the  south-bound  track  at  the  time,  but  it  vio- 
lated the  rules  of  that  road  in  having  no  flagman  out  to  warn  approach- 
ing trams. 

It  is  thus  clear  that  Baker's  death  was  caused  by  the  negligence  of 
the  Reading  Road's  employes,  and  that  company  was  justly  held  re- 
sponsible for  damages  unless,  by  virtue  of  the  Pennsylvania  statute 
of  April  4, 1868  (P.  L.  58),  Hemy  K.  Baker  is  held  to  be  an  employe 
of  the  Reading  Road,  and  the  negligence  of  its  employes  treated  as 
that  of  his  co-employes.  This  statute  provides : 

"That  wLen  any  person  shall  sustain  personal  Injury  or  loss  of  Hfe  while 
lawfully  engaged  or  employed  on  or  about  tbe  road,  works,  depots  and  prem< 
ises  of  a  railroad  company,  or  In  or  about  any  train  or  car  therein  or  thereon, 
of  which  company  such  person  is  not  an  employ^,  the  right  of  action  and 
recovery  In  all  such  cases  apainst  tlio  company  shall  he  siirh  a  on^  would 
exist  if  such  person  were  an  employ^;  provided  that  this  section  shall  not 
apply  to  paflBengera." 

It  was  lately  before  us  in  Delaware  &  Hudson  Company  V,  Yarring- 
ton,  152  Fed.  396,  81  C.  C.  A.  u22.    We  there  snid : 

**f!(*eing  then  that  the  defendant  company  had  at  the  time  and  place  of  this 
accident  no  right  whatever  to  occupy  this  tract,  and  that  it  was  guilty  of  neg- 
ligence in  obstmctUig  the  passage  of  the  train  on  which  plalntllf  rode^  we 
bold  the  act  had  no  application." 

That  case  controls  the  present,  for  here,  as  there,  the  track  wlicrc  the 
accident  occurred,  while  the  property  of  the  Reading  Company,  was, 
when  the  accident  occurred,  the  property  for  the  time  being  of  the 
Central  Railroad  of  New  Jersey.  The  court  below  therefore  rightly 
held  the  act  of  1868  did  not  apply. 

Objection  is  made  that  the  court  excluded  from  the  jury  considera- 
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tion  of  Baker's  alleged  contributory  negligence  in  exceeding  a  proper 
speed  limit,  in  saying  in  reference  to  him:  "There  is  no  evidence  that 
he  did  not  proceed  carefully;  but,  at  any  rate,  he  proceeded."  Stand- 
ing alone,  this  sentence  might  be  open  to  such  charge ;  but,  when  this 
statement  is  considered  in  the  light  of  the  whole  charge,  it  did  not 
have  the  effect  complained  of.  The  jury  were  instructed,  if  the  signal 
gave  Baker  the  right  to  go  ahead,  and  assured  him  he  had  a  dear 
track,  still  "he  was  required  to  use  the  ordinary  and  usual  care,  even 
under  those  drcumstances."  Attention  was  called  to  the  fact  that, 
while  there  was  no  evidence  of  Baker's  negligence  in  running  the 
train  (by  which  we  understand  the  c^Mirt  referred  to  his  handling  the 
engine,  keeping  lookout,  etc.),  "there  is  evidence  that  he  was  going 
u£  the  rate  of  15  miles  an  hour."  After  reciting  the  conflicting  tes- 
timony on  that  point,  the  court  then  left  to  the  jury  what  inference 
was  to  be  drawn  by  the  inquiry : 

"It  there  any  erldence  tnm  wblcb  tbe  lofefence  could  be  drawn  tbat  Hen- 
ry K.  Baker  was  negligent  In  the  way  and  at  tbe  speed  be  ran  ble  train?" 

And  following  this  the  jury  wa^  told : 

**lt  jou  Qnd  from  tlie  evidence  he  was  not  negligent,  but  that  there  was 
negligence  on  tbe  i»art  of  eltber  tbe  man  In  tbe  tower  or  tbe  crew  nraning 

the  shifting  engine,  and  If  there  was  nrirlic-pnce  of  either  or  both  together,  then 
this  company  would  be  responsible  for  the  deatb  of  Henry  K.  Baker  under 
tbe  law.** 

Under  this  charge  we  think  the  questif^ns  involved  were  fairly  sub- 
mitted, and  the  judgment  should  be  affirmed. 
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(155  Fed.  897.) 

OMAHA  PACKING  CO.  T.  8ANDU8EI. 

(Circuit  Court  of  Appeals,  Eighth  Circuit   July  22,  1007.) 

No.  2,586. 

1.  MAftTEB  AND  Scrvaut— Xn^sr  or  Sbbvaht— BUtidince  or  Msmm'a  Niou- 

Tbe  mere  fact  tliat  an  aeddent  liaiipened  lijr  which  a  servant  was  In- 
jured does  not  Itself  create  a  presumption  of  nr::!ic:f  nee  on  the  part  of 
ttie  master,  and.  where  uegligeuce  is  charged  as  a  ground  for  recovery  by 
the  servant  against  the  master,  the  hnrdea  !»  Qpoa  tbe  plaintiff  to  show 

that  by  f>ouu-  act  or  omission  the  dcfonrlant  violated  some  duty  be  owed 
to  the  plaintiff  which  caused  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  voU  34,  Master  and  Serv- 
ant, il  88t  806.1 

2.  Same — Duty  of  Master— Safe  Place  to  Wobk. 

The  rule  which  makes  It  the  positive  duty  of  a  mnsfer  to  exercise  rea- 
sonable care  to  provide  a  servant  with  a  reasonably  safe  place  in  which 
to  work,  even  If  It  extends  to  providing  a  reasonably  safe  mode  of  en- 
trance to  and  exit  from  the  place  where  thp  w  .rknien  are  employrxl  is  not 
applicable  to  a  case  where  the  place  becomes  dangerous  in  tbe  progress  of 
tiie  work  either  necessarily  or  from  the  manner  In  which  the  work  Is  done^ 

[Ed.  Note.— ITor  cases  In  point,  see  Cent  Dig.  vol.  d4.  Master  and  Serv- 
ant §  550.] 
8.  Same— Condition  of  Way. 

Plaintiff  was  employed  on  the  third  floor  of  defendant's  pacl^iiig  house, 
willed  was  reached  by  an  outside  stairway  running  up  from  a  platform, 
10  to  14  feet  wide,  extendiuR  along  the  side  of  the  hiilldlnjr.  This  plat- 
form was  used  by  other  employ^  in  conveying  meat  on  trucks  from  one 
part  of  tbe  bnllding  to  another,  and  there  were  more  or  less  drippings 
from  the  trucks  whirh  in  rolrT  wonther  froze  upon  the  jilntforni.  After 
plaintiff  had  been  so  employed  for  three  years,  in  walking  along  the  plat- 
form from  the  stairway  in  going  from  work  one  night  in  the  winter,  be 
slipped  on  the  platform,  and  was  Injured.  Held  that  assuming  that  tbe 
fall  was  caused  by  Ice  resulting  from  such  dripplnes,  it  was  not  due  to  any 
neglect  or  breach  of  duty  on  the  part  of  defeuduut.  but  to  a  cause  the 
rlitk  from  which  was  known  to  and  assumed  by  plaintiff. 

fKd  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant S  QIO.] 

In  Error  to  the  Circuit  Court  of  the  United  States  lor  the  District  of 
Nebraska. 

Ralph  W.  Breckenridge  (Charles  J.  Greene,  on  the  brief),  for 

plaintiff  in  error. 

Constantine  J.  Smyth  (Edward  P.  Smith,  on  the  brief),  for  defend- 
ant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RliN- 
£R,  District  Judge. 

RINER,  District  Judge.  This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  suffered  by  the  defendant  m 

error  by  reason  of  the  negligence  of  the  plaivitiff  in  error. 

Ix)uis  Sanduski,  plaintiff  in  the  court  below  (referred  to  herein- 
after as  the  plaintiff),  at  the  time  of  his  allep^ed  injnn'es,  January  20, 
1900.  was  in  the  employ  of  the  Omalia  Packing  Company,  defendant 
in  the  court  below  (referred  to  hereinafter  as  the  defendant j,  in  its 
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packing  house,  located  at  South  Oniaha,  in  tlie  hog  casing  room,  or 
department,  and  had  been  so  etnployed  for  about  three  years.  The 
room  where  the  plaintiff  worked  was  located  in  the  third  story  of  the 
building,  connected  with  the  defendant's  packing  plant  and  accessible 
from  the  street  by  means  of  a  platform  and  stairway.  The  platform 
was  600  feet  long,  and  between  10  and  11  feet  wide.  Tliere  is  some 
conflict  in  the  evidence  as  to  its  exact  width.  The  platform,  where 
it  connected  with  the  stairway  leading  up  on  the  outside  of  the  build- 
ing to  the  door  of  the  room  where  Sanduski  worked,  was  between  10 
and  16  feet  above  the  ground.  John  Tnczar,  a  witness  for  the  plaintiff, 
testified  that  it  was  "maybe  10  and  maybe  12"  feet  from  the  foot  of 
the  stairs  to  tlie  edge  of  the  platform.  There  was  a  railing  along  the 
outside  of  the  stairway,  but  no  railing-  on  the  platform.  It  had,  how- 
ever, two  pieces  of  two  by  four  timber  spiked  to  tlie  edge  of  it.  The 
platform  sloped  slightly  toward  the  building;  the  outer  edge  being 
about  three  inches  higher  than  the  inner  edge.  The  platform  was 
used,  not  only  as  a  passageway  for  employes  going  to  and  from  their 
work,  but  also  for  trucking  the  product  of  the  plant,  as  one  of  the  wit-* 
nesses  puts  it,  "from  the  beef  house  to  the  tai&  room,"  located  at  dif- 
ferent points  along  the  platform,  and  had  been  so  used  during  the  en- 
tire time  of  plaintiff's  employment.  The  testimony  shows  that  in  this 
trucking  process,  if  there  was  anything  wet  in  the  product  conveyed 
by  the  trucks,  the  water  would  drip  off  on  the  platform,  and  that  there 
usually  was  water  dripping  from  the  product  earned  on  the  trucks. 
All  of  this  was  known  to  the  plaintiff.  He  testified  that  he  knew  the 
platform  was  used  by  truckers  every  day,  in  cold  as  well  as  warm 
weather,  and  that  water  dripped  off  the  meat  carried  on  the  trucks  on- 
to the  platform,  and  that  during  his  entire  term  of  service  he  had  used 
this  platform  and  stairway  as  a  passageway  in  goincf  to  and  from  his 
work,  sometimes  during  the  day  time  and  at  other  tunes  after  dark. 

As  to  the  condition  of  the  platform  on  the  morning  when  plaintiff 
went  to  work,  the  testimony  is  not  altogether  dear.  Tnczar,  who 
went  to  work  about  the  same  time  plaintiff  did,  testified  that  he  did  not 
see  any  ice  on  the  platform.  Zalinski,  another  witness,  could  not  say 
whether  there  was  ice  on  the  platform  in  the  morning.  Plaintiff  at 
first  said  there  was  ice  on  the  platform,  but  siihsequently  said  he  did 
not  notice  whether  the  platform  was  frozen  or  not  in  the  morning. 
Plaintiff  testified  that  on  the  day  of  his  injury  he  went  to  work  in  the 
morning  about  (»;45,  and  quit  work  at  about  6:30  in  the  evening;  that 
it  was  dark  both  when  he  went  to  work  in  the  morning  and  when  he 
quit  in  the  evening;  that  he  descended  the  stairs  on  the  outside  of  the 
building  leading  from  the  third  story  down  to  the  platform ;  that  he 
took  a  few  steps  after  reaching  the  platform,  when  he  sHpped,  and 
that  was  all  he  knew.  He  testified  also  that  the  night  was  foggy.  He 
could  not  say  whether  there  was  ice  on  the  platform,  but  stated  that 
he  felt  "under  his  feet  it  was  kind  of  slippery,  but  not  lon^.  and  slipped, 
and  that  is  all  he  knew."  The  record  docs  not  disclose  who  found  him 
when  he  was  picked  up,  or  the  condition  in  which  he  was  found. 
Both  Tnczar  and  Zalinski  testified  that  there  was  ice  in  ridges  on  that 
part  of  the  platform  where  they  trucked  beef,  and,  when  asked  how 
high  these  ridges  were,  said  they  were  small.   Tnczar  further  testi- 
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fied  that  the  ice  c^imc  there  from  the  water  dripping  from  the  product 
carried  on  the  trucks  and  that  tlie  ridges  were  made  bv  the  trucks. 

The  theory  upon  which  the  plaintiff  sought  to  recover  in  this  case 
was  that  the  defendant  was  neghgent,  in  that  it  had  failed  to  use  rea- 
sonable care  to  provide  him  with  a  reasonably  safe  place  in  which  to 
work,  and  it  is  contended  by  counsel  in  their  brief  that  this  duty  of  the 
master  extends  to  a  reasonably  safe  mode  of  entrance  to  and  exit  from 
the  place  where  the  servant  was  employed.  Conceding;:,  for  the  pur- 
poses of  this  case,  that  the  rule  in  regard  to  the  master  s  duty  to  his 
servant  is  as  broad  ns  contended  for  by  counsel,  yet  we  think  there 
can  be  no  recover}  up  >n  the  facts  as  they  are  presented  by  this  record. 
Both  the  platform  and  stairway  were  open  and  exposed.  No  one  knew 
better  than  the  plaintiff  the  manner  tn  which  the  business  was  carried 
on  there.  He  knew  that  this  platform  was  used  daily  by  men  trucking 
the  product  of  the  plant  from  the  beef  house  to  the  tank  room,  and  that 
the  drippings  fell  from  the  trucks  upon  the  platform.  He  had  been 
coming  and  going  back  and  forth  to  his  work  almost  daily  over  this 
platform  for  about  three  years,  as  had  the  other  workmen,  and  that 
it  was,  as  one  of  the  witnesses  described  it,  "one  of  the  most  traveled 
ways  in  the  establishment." 

It  is  not  contended  that  there  was  any  defect  in  tlie  platform  itself, 
but  it  is  sought  to  charge  the  defendant  with  liabilit)  upon  the  sole 
ground  that  drippings  from  the  product  carried  on  the  trucks  on  that 
particular  day  were  permitted  to  freeze  upon  the  platform,  thus  mak- 
ing it  slippery.  The  plaintiff  must  have  known  the  weather  condi- 
tions before  reaching  the  platform,  because  he  had  descended  the  stair- 
way, which  was  open  and  exposed,  from  the  third  story  of  the  build- 
ing, tlowii  to  the  platform,  and,  if  the  weather  was  cold  enough  to  form 
ice,  he  must  have  known  that  he  would  necessarily  find  tliat  portion  of 
the  platform,  over  whidi  the  trucking  was  done,  to  some  degree  in  a 
slippery  condition,  and  that  it  devolved  upon  him  to  use  more  care  than 
at  other  times  when  the  weather  conditions  were  more  favorable. 

The  mere  fact  that  an  accident  happened  does  not  of  itself  create  a 
presumption  of  negligence  on  the  part  of  the  defcn'lant.  Where  n^- 
iigencc  i-  charged  as  a  basis  of  recovery,  the  burden  is  upon  the  plain- 
tiff to  ^llu\v  that  by  some  act  or  omission  the  defendant  has  violated 
some  duty  which  he  owed  to  the  plaintill  and  wiuch  caused  the  injury 
oomplained  of.  The  rule  is  stated  by  this  court  in  Northern  Pac.  Ry. 
Co.  V.  Dixon,  139  Fed.  737,  71  C.  C  A.  555,  as  folbws: 

*Tbe  mere  happening  of  an  accideut  wbich  injures  a  servant  falls  to  indl* 
eftte  wbether  It  reenlted  from  one  of  the  csases  the  risk  of  which  is  the  serv* 

art'^.  or  from  one  of  fhnsr  the  rfjsk  of  which  Is  the  master's;  and  for  this 
reason  it  raises  no  presumption  that  It  was  caused  by  the  Diligence  of  the 
latter.  In  sudi  cases  the  Imrdeii  of  proof  Is  aUvuys  upon  him  who  avers  that 
the  ne$;llgonce  of  the  master  caused  the  accident  to  establish  that  fact,  and  a 
nakefl  finding,  as  In  this  case,  that  the  accident  occurred  and  that  the  serv- 
axit  WU8  ^ilty  of  no  negligence  which  contributed  to  cause  his  Injury,  is  in- 
snfflcfeDt  to  Bustaia  this  bnrdc»i,  for  there  are  many  other  causes  than  the  neg- 
ligence of  the  master  and  that  of  the  servant,  such  as  the  negligence  of  fellow 
servants  and  latent  and  undiscoverable  defects  in  place  or  machinery,  which 
maj  have  produced  It"  Chicago  A  N.  W.  Bj.  Oo.  t«  O'Brien,  132  Fed*  606i  67 
OL  01  A.  421,  and  cases  there  dted. 
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Neither  is  the  rule  which  makes  it  the  positive  duty  of  the  master  to 
provide  the  servant  a  reasonably  safe  place  in  which  to  work,  even  if  it 
extends  to  providing  a  reasonably  safe  mode  of  entrance  to  and  exit  from 

the  place  wliere  the  workmen  are  employed,  apph'cable  to  a  cn?e  where 
the  place  becomes  dangerous  in  the  progress  of  the  work,  either  neces- 
sarily or  from  the  manner  in  which  the  work  is  done.  In  this  case,  if 
this  platform  became  dangerous  during  the  day,  it  was  by  reason  of 
this  trucking  carried  on  in  the  progress  of  the  work,  either  necessarily 
or  from  the  manner  in  which  the  work  was  done  by  other  employes, 
fellow  servants  of  the  plaintiff,  engaged  in  the  same  general  business, 
and,  if  the  platform  became  dangerous  through  their  negligence,  that 
was  one  of  the  risk?  which  the  plaintiff  assumed  when  he  entered  the 
defendant's  employment.  In  Dcve  v.  Lodge  &  Shipley  Mach.  Tool 
Co.,  137  Fed.  480,  70  C.  C.  A.  64,  the  court  said: 

"Unless  tbe  busiuess  he  of  such  a  complex  and  dangerous  character  as  to 
require  that  It  shall  be  conducted  upon  a  tsystem  or  sdieine.  In  order  to  secure 

the  orderly  conduct  of  the  business  and  the  safety  of  those  ensaored  !n  It. 
the  master's  obligation  to  supply  a  safe  place  for  his  work  to  be  done,  and  to 
keep  It  safe,  does  not  impose  tbe  doty  of  always  keeping  It  in  a  safe  condi- 
tion so  far  as  Its  safety  depends  upon  the  proper  performance  of  the  very 
work  which  his  si^rvants  have  there  undertaken  to  do.  If  a  negligent  manner 
of  doing  the  work  makes  tbe  plare  less  safe,  that  is  one  of  the  risks  which  all 
engaged  In  the  work  have  asnnmcd  as  a  risk  of  the  oocnpatlon."  American 
Bridtre  Company  v.  Seeds,  144  Fed.  fiO.^),  75  a  O.  A.  407 ;  City  ot  Minneapolis 
V.  Lund  in,  58  Fed.  525,  7  C.  C.  A.  344. 

In  any  aspect,  therefore,  in  which  the  case  may  be  viewed,  on  the 
facts  (Hsclosed  by  this  record^  we  think  tbe  plaintiff  was  not  entitled  to 
recover. 

The  judgment  of  tlic  Circuii  Court  is  reversed,  with  directions  to 
grant  a  new  trial. 
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055  Fed.  MS^) 

6RBAT  NORTHERN  RT.  00.  T.  UNITBD  BTATBS. 

(Circuit  Court  of  Api)ealg,  Eighth  Circuit.   September  23,  1007.) 

Na  2,603. 

L  Btatutbs^buxbax^  Rspbauho  Clause. 

A  clause  gpnernlly  repealing  "nil  laws  and  parts  of  law  in  conflict 
with"  the  act  of  wtxlch  It  Is  part  repeals  notbiog  tbat  would  not  be 
equally  repealed  without  It 

[Bd.  N<»te.— Fbr  caees  In  point,  eee  Gent  Dig.  toL  44,  Statutes,  I  225.] 

2.  Savb— I4A.TKB  Act  Oovebino  Wuoile  Suiuect  of  Prior  One. 

The  rule  tliat  a  later  act,  oovoring  the  whole  etilijoct  of  a  prior  one  and 
enibraciog  new  provisions,  plainly  showing  that  it  was  intended  as  a  sub- 
etltate,  operates  by  Implication  to  repeal  the  prior  act.  Is  aobject  to  the 
qualiflcation  that  where  the  later  act  expresses  the  extent  to  which  it  is 
intended  to  repeal  prior  laws,  as  by  a  clause  rej)ealiiig  all  laws  and  parts 
of  laws  In  conflict  tharewlth,  It  excludes  any  implication  of  a  more  ez< 
tended  repeal. 

[Kd.  Nottv— -For  cases  In  point,  see  Cent.  Dig.  vol.  44,  Statutes,  §  229. 
B^)eai  of  statutes  by  Implication,  see  note  to  First  Nat  Bank  of  Butte 
T.  Weldeohed^  88  C.  0.  A.  186^3 

3.  SAMB—RB-BNAOnCRIT  WtTH  AlCENnilBRTS. 

statute  law  Is  not  abrogated  or  annulled  by  mere  re-enactment  or 
repetition:  and  when,  for  purposes  of  enlargement,  contraction,  or  other- 
wise, a  statute  ts  re-enacted  or  repeated  with  amendments,  the  amendatory 
act  Is  to  be  regarded  as  an  affirmation  and  continuation  of  the  prior  law. 
In  so  far  as  In  substance  and  oi)eratlon  It  is  tlio  same,  and  is  to  be  re;:;uiled 
as  new  legislation  only  in  so  far  as  in  substance  or  operation  it  differs 
from  tb»  prior  law. 

iVA,  Notew— For  cases  In  point,  see  Gent.  Dig*  vol.  44,  statutes,  |  241.] 

4.  Cabbikbs— REBATFs-SrrTioN  1  OF  Elkins  Aot  (82  Stat.  847)  Not  Wholly 

RXPKALED  BT  Hepbubm  Act  (34  Stat.  584). 

In  so  far  as  section  1  of  the  Elkins  act  (Act  Feb.  19,  1008,  c  708.  82 
8tat  847  [tJ.  S.  Ck)mp.  St  Supp.  1905,  p.  5991).  itrovidi-d  for  the  punish- 
ment of  acts  of  corporate  carriers  In  knowin^'ly  ofTf  rin?,  granting,  or 
giving,  as  also  the  acts  of  corporate  shippers  in  liuuwiugly  soliciting,  ac- 
ceptinir*  or  reoelTlng.  rebates,  concessions,  or  dlscrlmhiatlonB  from  the 
legal  rat<^  and  tariffs,  It  was  not  abrogated  or  repealed  by  the  Hepburn 
act  (Act  June  20,  1006,  c.  lioOU  34  Stat  584),  but  was  preserved  and  con- 
tinued ;  and  In  so  flir  as  It  provided  for  the  punishment  of  such  acts,  when 
not  know!ni;]y  done— assomlng,  hut  without  deciding,  that  It  did  so  pnh 
vide — it  was  roiioale<l. 

5.  Statutes— Congress  Cannot  Limit  Majnnsb  in  Wuioh  Its  Will  shall  be 

Manivbstbd  in  THE  Future. 

While  Congress  may  prescribe  rules  affecting  the  construction  of  after- 
l-^iii^l.'iHon,  which  does  not  in  termM,  or  by  iiecessan'  inipliration.  show 
that  it  is  to  be  unaffected  by  theui,  these  rules  cannot  be  m  {rauuHl  as  to 
dtfeat  the  plain  Intention  of  after- l^lslatton,  and,  like  other  statutes,  they 
cease  to  be  effective  whon  plainly  or  necessarily  In  conflict  with  a  later 
manifestation  of  the  legislative  will. 

6.  Same— Rev.  St.  i  13,  Construed. 

As  applied  to  subsequent  repealing  acts  which  do  not  expressly,  or  1^ 

necessary  implication,  cuTitravene  its  provisions.  Kcv.  St.  ^5  13  [U.  S.  Comp. 
St  1901,  p.  6J,  prescribing  the  effect  of  a  repealing  act  upon  existing  pen- 
alties, forfeitures,  and  llahllltfes,  is  effective  and  obligatory  upon  the 
oonrts;  but  beyond  this  It  is  without  effect  and  not  obligatory  upon  any 
one.  Not^^•itll'.tan(]lnc:  its  e]in<  tnu»nt.  CoDtrrrss  remained  at  liberty  to  iegis* 
late  resi)ectiug  its  subject-mutter  iu  an^'  muuner  they  might  choose. 
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7.  Same— iNTExrioK  is  C5ontbollikq,  Though  Resting  Only  in  Necessabv 
Implication. 

The  intention  of  the  Legislature  constitutes  the  law,  nnd  may  be  as 
effectually  manifested  by  what  is  necessarily  implied  as  by  wbat  is  ex- 
preesed ;  and,  where  there  are  conflicting  manifestations  of  the  legisIatlTe 
will,  the  last  Is  controlling;  even  though  it  rests  in  necessary  implication. 

[Ed.  Note.~For  cases  In  point,  see  Cent  Dig.  toL  44,  Statutes,  i  264.] 

8l  Same— Rfpfal  by  Implication. 

Tu  establish  a  supersession  or  repeal  of  a  statute  by  Implication,  it  is 
not  snflScient  to  show  merely  that  a  later  statute,  making  no  mention  of 
tho  yirtrt'K  nlar  subject  of  a  prior  one,  employs  language  brnn<1  onmr^'li  to 
cover  t»ome  part  or  all  of  It;  for.  as  words  are  sometimes  employed  with 
less  tlian  their  largest  literal  meaning,  it  must  also  appear  that  the  two 
statutes  cannot  stand  togotlu  r,  ron  -nnnMo  r'iin>ose  and  operation  being 
accorded  to  each.  Particularly  is  this  true  if  the  prior  statute  expresses 
a  settled  policy  in  legislation. 

pCd.  Not&— For  cases  in.  point,  see  Cent  Dig.  voL  44,  Statutes,  f  280.] 

^  Cabsikbs— Rkbatbs— I>isoBi]iniATioR— Bet.  St.  |  13,  Not  Supbbsbobd  bt 

Speciat  Saving  Clause  ni  HsPBimif  Aor  (34  Stat.  584). 

The  special  saving  clause  in  section  10  of  the  Hepburn  act  (Act  June 
29,  1906,  c.  8591,  84  Stat  595).  does  not  mention  the  partienlar  subject  of 

the  general  saving  clause  in  Rev.  St.  §  13  [U.  S.  Comp.  St.  IMl.  p.  6], 
namely,  the  effect  upon  existing  penalties,  forfeitures,  and  liabilities  of 
a  repealing  act,  and  can  be  accorded  reasonable  operation,  consistently 
with  the  true  Intendment  of  its  language  and  with  the  undisturbed  opera- 
tion of  the  general  saving  clause,  by  treating  it  as  saving  causes  then  p^d- 
ing  in  the  courts  of  the  United  States  from  what,  in  its  absence,  and  in 
the  presence  of  the  general  saving  clause,  would  he  the  effect  upon  than 
of  the  amendments  provided  for  In  that  act.  Consequently  It  does  not  by 
necessary  implication  supersede  the  general  saving  clause  or  Impinge 
npon  its  field  of  operation. 
(I^llabns  h7  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota. 

William  R.  Beorp:  and  Rome  G.  Brown  (Charles  S.  Albert,  on  the 
brief),  for  plaintiff  in  error. 

Charles  C.  Houpt,  U.  S.  Atty.  (Paul  A.  Ewart,  Asst.  U.  S.  Atty., 
on  the  brief),  for  defendant  in  error. 

Thomas  Wilson,  H.  S.  Priest,  and  F.  W.  Lehmann,  amid  curiae. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  writ  of  error  cliallenges 
a  judgment  of  conviction  in  a  criminal  case  whereby  the  Great  North- 
ern Railway  Company,  a  Minnesota  corporation  engaged  as  a  common 
carrier  in  the  transportation  of  property  wholly  by  railroad  from  points 
in  Minnesota  to  points  in  the  state  of  Washington,  was  sentenced  to 
pay  a  fine  of  $1,000  for  each  of  15  violations  of  section  1  of  the  act 
of  February  19,  1903  (Z2  Stat.  847,  c.  708  FU.  S.  Comp.  St.  Supp, 
1905,  p.  599]),  known  as  the  ''Elkins  Act,  which  declared,  inter 
alia: 

"And  it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer, 
grant,  or  give  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  of  the  transportation  of  any  property  In  interstate  or 
foreign  oonunerce  hy  any  common  carrier  subject  to  said  act  to  regulate  com* 
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merce  and  the  acta  amendatory  thereto  whereby  any  such  property  shall  by 
any  device  whatever  be  traiuported  at  a  len  rate  than  that  named  In  the 
tariffs  published  nnd  filed  by  such  carrier,  as  Is  requirpd  by  said  act  to  regu- 
late commerce  and  the  acts  amendatory  thereto,  or  whereby  any  other  advan^ 
tage  ta  given  or  discrimination  to  practiced.  Every  penon  or  corporation  who 
shall  offer,  ;2r:ii;L,  or  f^ive  or  flollcit,  accept  or  receive  any  such  rrhatos,  con- 
cession, or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  ot  not  less  than  one  thousand 
doiiars  nor  more  tban  twm^  tbonaand  dollars." 

These  violations  were  chargfed  in  an  indictment  returned  November 
8,  190(!.  and,  as  was  alleged  therein  and  admitted  upon  the  trial,  were 
comniittA^d  in  tlie  months  of  May,  June,  July,  and  August,  1905,  and 
consisted  in  granting  and  giving  to  the  W.  R  Devereux  Company,  a 
shipper  ol  oats  and  com  in  car  load  shipments  from  Minneapolis,  Minn., 
to  points  in  the  state  of  Washington,  over  the  defendant's  railroad,  con- 
cessions of  15,  18,  and  20  cents  per  100  pounds  from  the  legal  rate  of 
50  cents  per  100  pounds  named  in  the  tariffs  applicable  to  such  ship- 
ments, as  published  and  filed  with  the  Interstate  Commerce  Commission 
by  tlie  defendant.  Intermediate  the  commission  of  the  oil'cnse  and  the 
returning  of  the  indictment,  Congress  passed  Act  June  29,  190G.  c. 
3591,  34  Stat  pp.  684,  838,  known  as  the  "Hepburn  Act,"  and  the 
chief  objection  interposed  by  the  defendant  to  its  prosecution  and  pun- 
ishment was  that  section  1  of  the  Elkins  act,  against  which  it  had  of- 
fended, was  repealed  by  the  Hepburn  act  in  a  manner  which  left  no 
provision  of  law  for  the  prosecution  and  punishment  of  oflFenses  ap:ninst 
the  repealed  statute,  save  where  prosecutions  therefor  were  pending  in 
the  courts  of  the  United  States  at  the  time  of  the  repeal.  Tlie  district 
court  overruled  the  objectioa  (151  Fed.  84),  and  it  is  now  very  earn- 
estly and  forcefttUy  pressed  upon  our  consideration. 

Dr  cs  the  Hepburn  act  repeal  the  whole  or  any  part  of  section  1  of 
the  Elkins  act? 

The  title  of  the  Hepburn  act,  '*An  act  to  amend  an  act  entitled  'An 
act  to  regulate  commerce,'  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  and  all  acts  amendatory  thereof,  and  to  enlarge 
the  powers  of  the  Interstate  Commerce  Commission,"  is  so  general  that 
it  gives  no  support  to  the  claim  of  a  repeal.  Nor  does  that  claim  have 
any  stipport  in  the  general  repealing  clause  in  section  10»  "All  laws 
and  parts  of  laws  in  conflict  with  the  provisions  of  this  act  are  hereby 
repealed,"  for  it  repeals  nothing  which  would  not  be  repealed  equally 
without  it.  State  v.  Drcxel  (Neb.)  105  N.  W.  174;  Strito  v.  Yardley, 
95  Tenn.  546,  558,  32  S.  W.  481,  34  L.  R.  A.  r.5() ;  Struthers  v.  Peo- 
ple, 116  111.  App.  481 ;  Pierce  v.  Commercial  Investment  Co..  30  Wash. 
272.  70  Pac.  496 ;  District  of  Columbia  v.  Sisters  of  Visitation.  15  App. 
D.  C.  300,  308.  As  said  by  Sutherland,  Stat.  Con.  (2d  Ed.)  §  247: 

"Subsequent  legislation  repeals  previons  inconfllBtent  legislation,  wbetber  It 
aipfCBBly  declares  such  repeal  or  not  Id  the  nature  of  things  It  would  be 
so,  Dot  only  on  tbe  theory  of  lnteation»  but  because  contradictions  cannot 
stand  together." 

If  there  be  a  repeal,  it  is  solely  because  section  2  of  the  Hepburn  act 
declares  that  section  1  of  the  Elkins  act  "be  amended  so  as  to  read  as 
loUowSy''  and  then  reproduces  it  with  some  omissions  and  additions. 
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which  is  the  same  thing,  in  legal  effect,  as  saying  that  the  section  is 
amended  by  striking  out  what  is  omitted  and  by  inserting  at  designated 
places  what  is  added.  In  tlie  absence  of  a  constitutional  restriction — 
and  there  is  none  in  the  Constitution  of  the  United  States— the  amend- 
ment of  existing  statutes  may  be  effectually  accomplished  in  either 
of  these  ways,  and  they  have  been  employed  interchangeably  by  Con- 
gress. 

Generally  speaking,  where  a  statute  is  amended  "so  as  to  read  as  fol- 
lows," or  is  re-enacted  with  changes,  or  is  in  trims  repealed  and  simul- 
taneously re-enacted  with  changes,  the  anicmlritory  or  re-enacting  act 
becomes  a  substitute  for  the  original,  wlndi  then  ceases  to  have  the 
force  and  effect  of  an  independent  enactment;  but  this  does  not  mean 
that  the  original  is  abrogated  for  all  purposes,  or  ^at  everything  in  the 
later  statute  is  to  f)e  regarded  as  if  first  enacted  therein.  On  the  con- 
trar\%  the  better  and  prevailing  rule  is  that  so  much  of  the  original  as 
is  repeated  in  the  later  '^tntute  without  substantial  change  is  affirmed 
and  contiiuied  in  force  witliout  interruption,  that  so  much  as  is  omit- 
ted is  repealed,  and  that  any  substantial  change  in  other  portions,  as 
also  any  matter  which  is  entirely  new,  is  operative  as  new  legislation. 
In  Sutherland  on  Statutory  Construction  (2d  Ed.)  §  237,  it  is  said  of 
an  amendment  "so  as  to  read  as  follows" : 

1  1h  ameadment  oporates  to  repeal  alt  of  the  tertlon  amended  not  em- 
braced in  the  amended  form.  The  portions  of  the  amended  section  which  nre 
merely  copied  without  change  are  not  to  be  considered  as  repealed  and  again 
enacted,  but  to  hare  been  tbe  law  all  along;  and  the  new  parts  or  the  changed 
portions  are  not  to  he  taken  to  have  been  the  law  nt  any  tinio  prlop  to  the 
passage  of  tbe  amended  act  Tbe  change  takes  effect  prospecUveiy  accord- 
Ing  to  the  general  mle.** 

And  in  the  succeeding  section  it  is  said  of  a  simultaneous  repeal 

and  re-enactment: 

"Where  there  is  an  express  repeal  of  an  existing  statute,  and  a  re-enactment 
of  it  at  tbe  same  tfme,  or  a  repeal  and  a  re-enactment  of  a  portion  of  It,  tbe 

re-eiiactiiicnt  mnitralizr-  t!io  rojieal  so  far  as  tho  old  law  is  continue<l  In  force. 
It  operates  without  iuteriuiitiou  where  tbe  re-enactment  takes  effect  at  tbe 
same  time.  The  intention  manifested  is  the  same  as  in  an  amendment  enact- 
ed in  the  form  noticed  in  the  preceding  section.  Offices  are  not  lost,  corjwrate 
existence  Is  not  omlod.  Inrhoafo  statuton,'  rights  are  not  defeatpd.  a  statutory 
power  is  not  taiien  away,  nor  pending  proceeding  or  criminal  charges  affected 
by  sucb  repeal  and  re-enactment  of  tbe  law  on  wblcb  tbey  lespectlToly  de> 
pend." 

The  subject  has  been  considered  several  times  by  the  Supreme  Court, 
and  always  with  the  same  result  Steamship  Joliffe,  2  WalL  450, 
458,  17  L.  Ed.  805,  involved  the  right  of  a  port  pilot  to  collect  half 

pilotage  fees  for  services  proffered  and  declined,  and  during  tlie  pend- 
ency of  the  action  tlie  statute  Gfiving  the  right  was  in  terms  repealed 
and  at  the  same  time  substantially  re-enacted;  the  new  act  allowinir 
half  pilotage  fees  in  the  same  circimistances  as  the  original.  The  c<jurt 
held  that  the  new  act  did  not  impair  the  right  to  fees  which  had  arisen 
under  the  original,  saying : 

*^e  new  act  took  effect  elmiiltaneotiBlr  wltb  the  i^ieal  of  tbe  first  act 

Its  provisions  may,  thproforo,  more  properly  be  said  to  be  substituted  In  the 
place  of,  and  to  continue  in  force  with  modifieatioiLB,  the  proTisions  of  the 
original  act;  ratber  ttaan  to  bave  abrogated  and  annnUed  tbem," 
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Murdock  v.  Memphis,  20  Wall.  590,  617,  22  L.  Ed.  429.  to  which 
we  will  refer  again,  related  to  a  revisory  and  substituted  act,  which, 
it  was  said,  was  a  new  law  in  so  far  as  it  differed  from  the  original, 
and  in  so  far  as  it  embraced  portions  of  the  original  was  a  preservation 
of  them.  Bear  Lake  Irrigation  Co.  v.  Garland,  161  U.  S.  1,  11,  17 
Sup.  Ct  7,  9,  41  L.  Ed.  327.  related  to  an  act  which  expressly  repealed 
and  at  the  same  time  substantially  re-enacted  a  prior  one,  and  of  this 
it  was  said: 

**rrH)n  comparing  the  two  acts  of  1888  and  1800  together,  it  Is  seeu  that  tlu  > 
both  h'lrislate  upon  tlie  same  subject,  and  in  many  cnsps  the  provi«ious  of  the 
two  statutes  are  similar  uud  almost  identical.  Although  ibere  is  a  formal  re- 
peal Of  the  old  by  the  new  statute,  still  there  never  has  been  a  moment  of 
time  sfnce  the  passsacre  of  the  act  of  1888  when  these  similar  provisions  have 
not  been  in  force.  Isotwitlistanding,  therefore,  this  formal  repeal,  it  Is,  as  we 
think,  entirely  correct  to  mj  that  the  new  txt  should  be  constmed  as  a  con- 
tinuation  of  the  "Id  with  the  modification  contniito<l  In  the  new  act.  This  is 
the  same  principle  that  Is  recognized  and  asserted  in  Steamship  Go.  t.  JoUffe." 

Holden  v.  Minnesota,  137  U.  S.  483,  490,  494,  11  Sup.  Ct.  143,  14(1, 
147,  34  L.  Ed.  734,  was  a  criminal  case  involving  the  infliction  of  the 
death  penalty.  After  the  commission  of  the  offense  and  before  the  in- 
dictment of  the  oft'cnder  a  statute  was  adopted  which  substantially 
re-enacted  or  repeated  the  provisions  of  the  previous  law  relatiii<,^  to 
tlie  mode  of  inflicting  tliat  penalty  and  to  tlie  issuing  ol  tlie  governor's 
warrant  therefor.  It  also  contained  new  provisions  imposing  solitary 
confinement  after  the  issuance  of  the  warrant  and  regulating  the  de- 
tails  of  the  execution,  and  in  terms  repealed  all  acts  and  parts  of  acts 
inconsistent  with  it»  Responding  to  the  contention  that  the  previous 
law  was  thereby  repealed,  and  that  the  new  act  could  not  be  applied 
to  prior  offenses,  the  court,  in  addition  to  holdincj  tiiat  the  new  provi- 
sion for  solitarv  confinement,  although  not  in  terms  so  written,  was 
applicable  only  to  future  offenses,  held  tliat  Uie  previous  law  was  not 
repealed,  and  in  that  connection  said : 

*'The9e  provisions  were  not  repealed  by  the  act  of  April  24,  188d  (Gen.  Laws 

Minn.  1SS9,  p.  6G,  c.  20).  In  resix  rt  to  the  first  ana  second  sections  of  that  act, 
it  is  clear  that  they  contain  nothing  of  substance  that  was  not  in  sections 
11  and  12  of  chapter  118  of  the  General  Statutes  of  1878.  And  it  is  equally 
dear  that  the  provisions  of  an  existing  statute  cannot  be  regarded  as  In- 
oonslstent  with  a  subsequent  act  merely  becauae  the  latter  re-enacts  or  re- 
pents those  provisions.  Aa  the  act  of  1880  repealed  (mly  such  previous  acts 
and  parts  of  acta  aa  were  Inconsistent  with  Its  prorlrioni^  It  Is  Inaccurate  to 
sny  that  that  stnfnte  contninorl  no  saving'  olfnise  whatever.  By  iior-f  --arj*  im- 
plication, previous  statutes  tiiat  were  consistent  with  Ita  provisions  were  unaf- 
fected." 

And  again : 

"The  provisions  of  the  previous  law,  as  to  tlie  nature  of  the  sentence,  the 
particular  mode  of  Inflicting  death,  and  the  Issuing  by  the  Governor  of  the 
warrant  of  execution  before  the  convict  was  hung,  were,  therefore,  not  repeal- 
efi  R!t!i"ugh  some  of  them  were  re-enacted  or  rcpeattnl  in  the  statute  of  l8.Si), 
and  other  provisions  relating  merely  to  the  time  and  mode  of  executing  the 
warranty  Imt  not  affecting  the  aubatantial  rights  of  the  conylet,  were  added." 

The  rule  announced  in  these  cases  was  again  recognized  by  the  Su- 
preme Court  in  Campbell  v.  California,  200  U.  S.  87,  92,  26  Sup.  Ct. 
182»  50  L.  Ed.  382,  and  was  recently  applied  by  us  in  Lamb  v.  Pow- 
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der  River  Live  Slock  Co.,  65  C.  C.  A.  570,  132  Fed.  434,  67  L.  R.  A. 
558.    It  lias  also  been  quite  generally  reco^ized  and  applied  in  tlie 
state  courts.   Instances  of  its  application  to  civil  statutes  are  shown,  in 
the  following  cases:   Wright  v.  Oakley,  6  Mete  (Mass.)  400,  406; 
United  Hebrew  Benevolent  Ass'n  t.  Benshimol,  180  Mass.  825;  St 
Louis  V.  Alexander,  23  Mo.  483,  509 ;  Ely  v.  Holton,  15  N.  Y.  595 ; 
Anding  v.  Lew,  57  Miss.  51, 69,  34  Am.  Rep.  435 ;  FuUerton  v.  Spring, 
3  Wis.  GG7.  67'l;  Glentz  v.  State.  38  Wis.  549;  Bunvdl  v.  Tullis,  12 
Minn.  572,  575  (Gil.  480)  ;  Gaston  v.  Merriani,      ^imii.  271,  283,  22 
N.  W.  614;  State  ex  rel.  v.  Baldwin,  45  Conn.  13i,  144;  People  v. 
Board  of  Equalization,  20  Colo.  220,  231,  37  Pac  964 :  IMoore  v.  Ke- 
nockee  Tp.,  75  Mich.  332,  42  N.  W.  944,  4  L.  R.  A.  555 ;  Capron  v. 
Strottt,  11  Nev.  304,  310;  McMuUen  v.  Guest,  6  Tex«  275.  And  in- 
stances of  its  application  to  criminal  statutes  are  shown  in  the  follow- 
ing: Commonwealth  v.  Herrick,  G  G  ush.  (Mass.)  465;  State  v.  Gtim- 
ber,  37  Wis.  298;  State  v.  Wish.       Neb.  448,  19  N.  W.  686;  Stnte 
V.  Miller,  58  Ind.  399;  Sage  v.  State,  127  Ind.  15,  26  N.  E.  667;  State 
V.  Kates,  140  Ind.  4G,  48  N.  E.  365;  State  v.  Herzog,  25  Minn.  490; 
State  V.  Proutv,  115  Iowa,  657,  6G2-GG5,  84  N.  W.  670;  State  v.  Wil- 
liams, 117  N.  C.  753,  23  S.  E.  250;  State  v.  Brewer,  22  La.  Ann.  273 ; 
Territory  v,  Ruval  (Ariz.)  84  P^.  1096;  Junction  City  ▼.  Webb,  44 
Kan.  71,  S3  Fkc  1073.  See,  also,  Bishop  Stat  Cr.  (3d  Ed.)  §§  168a, 
181. 

Reference  to  tbe  point  in  judnfincnt  in  some  of  these  cases  will  illus- 
trate the  extent  of  the  rule  which  they  recognize  and  apply.  Com- 
monwealth V.  Herrick  was  a  prosecution  for  the  sale  of  spirituous 
liquor  by  retail,  in  violation  of  a  statute  winch  was  amended,  after 
the  date  of  the  offense,  by  striking  out  the  word  "spirituous"  and  in- 
serting "intoxicating"  in  its  stead.   It  was  hdd.  Chief  Justice  Shaw 
delivering  the  opinion,  that,  as  the  substituted  word  included  all  that 
was  covered  by  the  other,  and  more,  the  intent  manifestly  was,  not  to 
affeet  eases  theretofore  within  the  statute,  but  to  brincr  another  cla?*; 
within  its  operation,  and  that  as  to  the  Iptter  it  was  a  new  law,  but  as 
to  the  former  its  continuity  was  not  broken.    State  v.  Cumber  was  a 
prosecution  under  a  statute  declaring  that  all  "places  of  public  resort, 
where  intoxicating  liquors  are  sold  in  violation  of  law,  shall  be  shut  up 
and  abated  as  public  nuisances  upon  conviction  of  the  keeper  thereof, 
who  shall  be  punished"  by  a  fine  and  imprisonment.  Pending  the  pros- 
ecution the  statute  was  expressly  repealed,  and  at  the  same  time  was 
re-enacted  without  any  provision  for  a  fine  or  imprisonment.  The 
court,  after  refcrrini^  to  the  rule  that  the  efTcct  of  the  repeal  of  a  stat- 
ute and  its  re-enactment  at  the  same  time  is  to  continue  it  in  uninter- 
rupted operation,  and  after  observing,  "And  we  cannot  perceive  that 
it  makes  any  difference  whether  the  statute  be  a  dyil  or  a  penal  one, 
for  it  is  wholly  a  question  of  legislative  intent,  which  is  as  manifest 
and  clear  in  the  one  case  as  the  other,"  held  that  upon  the  defendant's 
conviction  his  saloon  could  be  closed  up  and  nbnted  as  a  public  nui- 
sance and  tlie  costs  of  the  prosecution  imposed  upon  him,  but  that  no 
fine  or  imprisonment  could  be  imposed,  because  tlie  provision  for  that 
part  of  the  original  punishment  had  not  been  re-enacted,  and  therefore 
was  repealed.   State  v.  Wish  was  a  prosecution  for  horse  stealin^^ 
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under  a  statute  whicli,  after  the  date  of  the  offense,  was  expressly  re- 
f)ealed  and  at  the  same  time  re-enacted  with  such  changes  in  its  phrase- 
ology' that  the  maximum  imprisonment  \%as  reduced  from  15  years  to 
10  and  the  minimum  from  3  )cars  to  1.  After  reiening  to  the  rule 
that  upon  the  unocniditioiial  repeal  of  a  criminal  statute  the  power  to 
punish  violations  thereof  is  taken  away,  the  court  said: 

•*But  docs  this  rule  npply  when  In  fact  the  statute  has  not  been  roiwalod? 
There  would  socra  to  be  a  material  dlflference  between  repealing  a  statulo  and 
leaving  nothing  in  its  place,  and  simply  r^eallng  It  so  far  as  to  avoid  an  np- 
parait  conflict  between  the  original  and  amended  sections  of  tbe  act.  In  the 
one  ca«p  the  power  would  be  entirely  gone,  while  in  the  other  no  instant  of 
time  had  passed  between  tbe  repeal  of  the  old  and  the  taking  effect  uf  tbe 
new.  Tbe  repealing  act  re-enacts  tbe  provisions  of  tbe  old  statute  in  its  very 
language  in  all  respect?,  except  in  reducing  tbe  imprisonment.  We  hold, 
tiierefore,  that  where  tbe  re-enactment  is  in  the  words  of  tbe  old  statute,  and 
was  evldoitly  Intraded  to  continiie  la  focee  the  vdatermpted  operatioa  of 
flodi  statute,  tbe  new  act  or  amendment  Is  a  eontlaaatiion  of  tbe  fonuer 
act,  and  is  not  in  a  proper  sense  a  repeal." 

State  y.  Miller  was  a  prosecution  for  grand  larceny;  the  property 
taken  being  a  watch  of  the  value  of  $23.  Under  section  19  of  the  act 

of  1S52,  in  force  at  the  date  of  the  offense,  grand  larceny  consisted 
in  the  stealing  of  personal  goods  of  another  of  the  vaUie  of  $<")  or  up- 
wards, and  pending  the  prosecution  the  statute  was  by  an  amendatory 
act  repeated  in  its  original  terms,  save  that  the  element  of  value  was 
changed  from  $5  or  upwards  to  $15  or  upwards.  The  court  hdd  that 
tiie  original  section  was  hot  wholly  repealed,  saying: 

**The  amendtnl  statutt'  in  question  is  not  inconsistent  with  the  statute  ns  it 
was  before  amendment,  so  far  as  it  is  applicable  to  tbe  case  under  considera- 
tion. The  only  change  made  by  tbe  amendment  was  to  lln.  the  auionnt  con- 
stituting grand  larceny  at  $15,  instead  of  $5.  The  law  under  both  statutes 
made  the  stealing  of  $20  and  upwards  grand  larceny.  Tlu>re  has  not  i  i  r>n  a 
moment,  since  tbe  coming  into  force  of  tbe  act  of  1852,  that  tbe  statute  law 
of  this  state  baa  not  made  tbe  stealing  of  the  amount  charged  In  the  indict- 
ment in  this  case  grand  larceny,  and  contained  t!ip  siutio  provisions  ns  to  the 
pimi^ihxueut  thereof.  It  is  clear  to  us  that  the  lawmaking  power  never  intend- 
ed tlie  repMl  of  the  entire  section  10,  above  mentioned,  and  that  no  rule  of 
coostmctlon  of  statntes  requires  this  court  to  hold  that  It  Is  repealed.** 

In  Sage  v.  State  the  accused  was  convicted  as  an  accessor)'  before 
the  fact  to  the  crime  of  murder  in  the  first  degree.  At  the  date  of  the 
offense  the  statute  read : 

^'Ehrery  person  who  shall  aid  or  abet  In  the  commission  of  any  felony,  or  who 

«5hnll  mimsel,  encourage,  hiro,  command,  or  otherwise  procure  such  felony  to 
be  committed,  sbali  be  deemed  an  accessory  before  the  fact,  and  may  be  tried 
and  oonvleted  hi  the  same  manner  as  If  he  were  a  prlndpalt  and  either  be* 
fore  or  after  tbe  principal  offender  is  convicted,  and  chargc^d  or  Indicted,  and 
upon  8ucb  conyiction  shall  suffer  tbe  same  punishment  aud  penalties  as  are 
prcscrfbed  by  law  for  tbe  punishment  of  tbe  principal.** 

It  was  thereafter  re-enacted  in  an  amendatory  act  with  such  changes 
in  its  phraseology  that,  while  tlie  elements  of  the  crime  and  the  punish- 
ment remained  the  same,  the  name  given  to  the  offense  in  the  original 
statute  wai  omitted,  and  some  changes  were  made  in  the  matter  of  the 
procedure  or  remedy.  In  sustaining  the  conviction,  it  was  held  that, 
though  in  a  sense  such  an  amendatory  act  supersedes  the  act  which  it 
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amends,  it  docs  not  completely  repeal  or  destroy  it  for  all  purposes; 

and  it  was  added : 

"Principle  furbids  the  conclusion  tbat  an  amendatory  statute,  defining  an 
offense  In  mibstantially  the  flame  language  as  that  employed  In  the  statute 

it  amends,  takes  away  the  right  of  the  state  to  prosecute  the  oCfender  and 
requires  his  unconditional  discharge.  It  cannot  be  Icsjically  afTir!T)p<1,  whon* 
the  same  offense  is  detiucd  in  the  same  way  by  both  the  earlier  and  Uie  later 
statute,  that  there  la  an  interregnum  in  which  there  was  no  law  deflniof  the 
offense.  The  two  acta  interfuse  and  blend  so  fully  nnd  compactly  that  if 
Impossible  that  there  can  be  an  interval  when  there  waa  no  law.  Between 
the  two  acts  there  Is  no  period  of  Intervening  time  in  which  no  offenae 
existed." 

State  V.  Herzog  was  a  prosecution  under  the  following  statute: 

"If  any  officer,  a;;eut,  clerk  or  servant  of  any  incorporated  company,  or  If 
any  cleric,  agent,  or  servant  of  any  private  person,  or  of  any  copartnerBldp, 
except  apprentices  and  other  persons  under  the  age  of  sixteen  yearr^.  *»ui- 
bezzlea  or  fraudulently  converts  to  hla  own  use,  or  takes  and  secretes  with 
intent  to  embeaale  and  convert  to  his  own  use.  without  consent  of  his  em* 
ployer  nr  master,  any  money  or  property  of  another  which  has  come  to  his 
l>ossesi>ion  or  is  under  his  care  by  virtue  of  such  employment,  he  shall  be 
deemed  to  have  committed  larceny." 

After  the  date  of  the  ofifense  the  statute  was  amended  so  as  to  read 

as  follows: 

*'If  any  officer,  agent,  clerk  or  servant  of  any  incorporated  company,  or  if 
any  clerk,  agent  or  servant  of  any  private  person,  or  of  any  copartnership. 

except  apprentices  and  other  i>erson8  under  the  age  of  sixteen  years,  or  if  any 
attorney  at  law,  collector  or  other  prrsmt  who  m  any  manner  receives  or  col- 
lects money  or  any  other  property  for  the  use  of  and  belonging  to  another, 
embezzles  or  fraudulently  converts  to  hla  own  use,  or  takes  and  secretes  with 
intent  to  embezzle  and  convert  to  his  own  use,  without  the  consent  of  iiis  em- 
ployer, master,  or  the  owner  of  the  money  or  goods  collected  or  received^  any 
money  or  property  of  another,  or  which  Is  partly  the  pivpertp  of  tmother  and 
partly  the  property  of  such  officer,  agait,  clerk,  servant,  attorney  at  law,  coT- 
lector,  or  oilier  person,  which  haa  come  to  bis  possession  or  under  his  oare 
in  any  manner  whati&ever,  be  shall  be  deemed  to  have  committed  larct^-uy ; 
and  in  a  prosecution  for  such  crime,  it  shall  be  no  defence  that  such  officer, 
agent,  clerk,  mrvant,  attornni  at  law  or  other  permm  was  entitled  to  a  com- 
miiiition  out  of  such  nwncy  or  property,  as  commission  for  collecting  or  re- 
eeiinng  the  same  for  and  on  behalf  of  the  oumer  thereof:  provided,  that  i$ 
shall  be  no  embezzlement  on  the  part  of  such  apetit,  clerk,  servant,  attorney  at 
'  law,  collector,  or  oilter  person  to  retain  his  reasonable  collection  fee  the 
eottection,** 

For  tlie  purpose  of  showing  in  what  rcsj)ccts  the  amended  statute 
differed  from  the  orij^inal,  we  have  italicized  those  words  of  each  not 
found  in  the  other.  In  affirming  the  conviction  of  the  accused,  not- 
withstanding the  changes  in  the  law,  it  was  pointed  out  that,  save  where 
the  accused  was  entitled  to  a  commission  out  of  the  money  or  property 
embezzled,  etc.,  the  amended  statute  covered  in  exactly  the  same  way 
the  offenses  described  in  the  original,  and  it  was  said  that: 

"With  roKard  to  the  offenses  dcs;crlbod  In  the  latter,  in  a  case  In  which  the 
defense  spoken  of  does  not  exist,  the  law  is  wholly  onaffected  by  the  chani^es 
made  by  the  fdrmer,  and  continues  to  be  exactly  what  it  was  before  the 
changes  were  nuule.  A?;  respects  such  offenses,  the  original  section  is  not  re- 
pealed, abrogated,  changed,  or  amended,  but  simi)ly  preserved  and  contlnueil : 
for  there  nevet  has  been  a  moment  of  time  since  its  adoption  when  the  rule 
of  law  announeed  by  It  did  not  exist   So  long  at  this  role^  which  Is  «p- 
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pllcable  to  a  certain  class  of  cases,  remains  nnchanf^ed.  It  Is  not  at  all  Import- 
ant that  the  amendment  effected  by  the  amended  section  provides  for  and 
adds  other  classes  of  cases.  The  law  as  to  the  origrinal  offenses,  save  vrh&k 
the  defense  mentioned  exists,  is  the  suiue  in  every  respect" 

Territory  v.  Ruval  was  a  prosecution  for  grand  larceny  under  a  stat- 
ute which,  after  the  date  of  the  offense,  was  re-enacted  in  an  amenda- 
tory act  so  as  to  enlarge  the  enumeration  of  propcrt\  subject  to  that 
offense.  The  amendatory  act  also  contained  a  clause  in  terms  repealing 
all  acts  and  parts  of  acts  inconsistent  with  it.  The  property  stolen,  a 
gelding,  was  within  the  enumeration  in  both  the  original  and  the 
amendatory  act,  and  the  prosecution  was  sustained,  because  the  original 
was  neither  inconsistent  with  nor  repealed  by  tlie  amendatory  act,  but 
was  merely  enlarged  to  include  a  class  oi  cases  not  belore  within  its 
operation. 

In  support  of  the  contention  that  by  its  re-enactment,  with  modifica- 
tionsy  section  1  of  the  Elkins  act  was  entirely  repealed,  and  hence  no 
prosecution  for  prior  violations  of  its  inhibitions  respecting  rebates, 
concessions,  and  discriminations  could  be  instituted  thereafter  "against 

cither  an  individual  or  a  corporation,"  counsel  for  the  railway  com- 
pany relv  upon  such  cases  as  Norris  v.  Crocker,  13  Mow.  429,  14  L. 
Ed.'210,'United  States  v.  Tynen,  11  Wall.  88,  20  L.  Ed.  153,  Murdock 
V.  Memphis,  20  Wall.  690,  22  h.  Ed.  429,  United  States  v.  Claflin,  97 
U.  S.  546,  24  L.  Ed.  1082,  1085,  Pana  v.  Bowler,  107  U.  S.  529,  538, 
2  Sup.  Ct.  704,  27  L.  Ed.  424,  Tracy  v.  Tuffly,  134  U.  S.  206,  229,  10 
Sup.  Ct.  527,  33  L.  Ed.  879,  nnd  Murphy  v.  Utter,  180  U.  S.  95,  22 
Sup.  Ct.  776,  46  L.  Ed.  1070.  frf  m  which  they  deduce  the  conclusion 
Tliat  where  a  later  act  covers  the  whole  subject  of  a  prior  one,  and  em- 
braces new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, it  operates  by  implication,  and  without  any  repealing  clause^ 
as  an  imqttalified  repeal  of  the  whole  of  the  prior  act.  In  our  opinion 
there  are  two  insuperable  objections  to  this  position:  First,  the  re- 
pealing clause  in  the  Hepburn  act,  "All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed,"  expresses  the 


any  implication  of  a  more  extended  repeal.  Henderson's  Tobacco,  11 
W'aU.  652,  656,  20  L.  £d.  235 ;  Holden  v.  Minnesota,  137  U.  S.  483, 

4m,  11  Sup.  Ct.  143,  34  L.  Ed,  734;  Patterson  v.  Tatum,  18  Fed.  Cas. 
No.  10,830  ;  Gaston  v.  Merriam,  33  Minn.  271,  283,  22  N.  W,  614: 
Lewis  v.  Stout,  22  Wis.  234;  People  v.  Huntley,  112  Mich.  r,69,  578. 
71  N.  W.  178.  And,  next,  the  cases  rehed  upon  do  not  hold  that  a 
revisory  or  substituted  act,  which  literally  or  substantially  re-enacts  or 
repeats  portions  oi  the  original,  is,  in  resi>ect  of  them,  new  legislation, 
rather  than  an  afHimation  and  continuation  of  existing  law ;  nor  is 
there  any  reason  to  believe  that  they  restrain  or  qualify  the  ruling  in 
Steamship  Co.  v.  JolifFe,  Bear  Lake  Irrigation  Co.  v.  Garland,  and 
Holden  V.  Minnesota,  supra.  What  they  do  hold — general  expressions 
being  read  in  the  light  of  the  questions  necessary  to  be  determined — is 
that  a  later  act  covering  the  whole  subject  of  a  prior  one,  and  em- 
bracing new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, supersedes  the  prior  act,  in  the  sense  of  embradng  all  thereof 
that  was  intended  to  be  preserved,  omitting  what  was  not  so  intended,. 
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and  changing  what  was  intended  to  be  changed^  and  so  prevents  the 
two  from  being  regarded  as  in  any  respect  coexistent  or  cumulative  en- 
actments. In  this  there  is  nothing  at  all  inconsistent  with  what  other- 
wise is  clear;  that  is,  that  the  intention  in  such  a  case  is  to  make  a  new 
law  only  in  so  far  as  the  substituted  act  differs  from  the  original.  .\nd 
such  is  plainly  the  necessary'  conclusion  from  what  was  said  in  Mur- 
dock  V.  Mem'phis,  20  Wall.' 590,  617,  22  L.  Ed.  429,  one  of  the  cases 
relied  upon.  The  question  there  presented  was  one  of  the  ctlect  upon 
the  twenty-fifth  section  of  tiie  judidary  act  of  September  24,  X789  (1 
Stat.  85,  c.  20),  produced  by  the  second  section  of  the  amendatory  act 
of  February  5,  1867  (U  Stat.  386,  c.  28),  which  re-enacted  or  repeated 
the  former,  with  some  clianges  and  omissions,  but  contained  no  Tepeal- 
ing  clause.   Of  this  it  was  said: 

".V  careful  comparison  of  these  two  sections  can  leave  no  dotibt  that  it  was 
the  intention  of  Congress,  by  the  latter  statute,  to  revise  the  entire  mat- 
ter to  which  they  both  had  reference,  to  make  such  changes  In  Uie  law  as  it 
stood  as  tliey  thought  best,  and  to  sobstitnte  their  will  in  that  regard  entirely 
for  the  old  law  upon  the  Bubject  We  are  of  opiuion  that  it  was  their  in- 
tentlmi  to  make  a  new  law  m  far  as  tiie  prosent  law  differed  from  the  fomer, 
find  that  the  new  law,  ombraclnK  all  that  was  Intended  to  be  preserved  of  the 
old,  omitting  what  was  not  so  Intended,  became  complete  in  itself,  and  re- 
pealed all  other  law  on  the  subject  embraced  witliiii  it.  The  authorities  on 
this  sul>ject  are  clear  and  uniform.  The  result  of  this  reasoning  is  that  the 
twenty-fifth  section  of  the  act  of  1780  is  technically  repealeil,  and  that  the 
second  section  of  the  act  of  1867  has  taken  its  place.  What  of  the  statute  of 
1789  is  embraced  in  that  of  1887  Is,  of  course,  the  law  now,  and  has  been  ever 
siv.-e  it  was  first  made  so.  What  is  changed  or  modified  is  the  law  as  thus 
chuiiged  or  modified.  That  which  is  omitted  ceased  to  have  any  ^ect  from 
the  day  that  the  substituted  statute  was  approved." 

Norris  v.  Crocker  turned  entirely  upon  the  question  whether,  in  the 
absence  of  a  repcalin-::'  rb.use,  an  amendatory  and  supplementary  act 
covering  the  wliulc  subject  of  tlie  original,  adding  new  otTenses'  and 
prescribing  penalties,  which  were  altogether  new  and  more  severe,  for 
tlie  oltenses  enumerated  in  the  original,  as  well  as  for  the  new  ones, 
repealed  the  original  so  far  as  related  to  the  penalty.  Of  course,  it 
was  held  that  the  provisions  of  the  amendatory  and  supplementary  act 
were  repugnant  to  those  of  the  original  in  respect  of  &e  penalty*  and 
hence  there  was  a  repeal  to  that  extent.  United  States  v.  Tynen  was 
in  principle  much  the  same.  An  amendatory  act,  covering  the  whole 
subject  of  the  original,  and  adding  many  new  offenses,  prescribed  for 
each  offense  named  therein  as  well  those  which  were  old  as  those  which 
were  new,  a  punishment  which  was  diff'crent  and  more  severe,  in  that 
its  minimum  was  less,  and  its  maximum  greater,  than  that  prescribed 
in  the  original.  It  was  held  that  the  two  acts  were  repugnant  in  this 
respect,  and  that  the  amendatory  one  operated,  without  any  repealing 
clause,  to  repeal  the  other.  United  States  v.  Claflin  is  so  nearly  like 
the  two  cases  last  mentioned  that  what  has  been  said  of  them  is  also 
applicable  to  it.  In  each  the  amendatory  act  failed  to  re-enact  or  repeat 
enough  of  the  original  to  cover  the  penalty  or  punishment  for  any 
prior  oifense.  and  so  there  was  no  occasion  to  consider  or  decide 
whether  such  portions  of  the  original  as  were  re-enacted  or  repeated 
should  be  r^rded  as  new  legislation  or  as  an  afBrmation  and  ooatin- 
uance  of  the  prior  law.  Pana  v.  Bowler  and  Tracy  v.  Tuffly  decided 
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nothing  having  application  here,  other  than  that  a  later  act,  plainly  in- 
tended to  prescribe  the  only  rules  that  arc  to  govern  in  respect  of  the 
subject  covered  by  a  prior  one,  operates,  without  any  repealing  clause, 
to  repeal  any  provision  in  that  act  omitted  from  the  other.  And  Mur- 
phy V.  Utter  is  also  distinguishable  from  the  cases  wliich  we  regard  as 
applicable  and  controlling,  as  well  as  from  the  one  now  beiorc  us.  The 
situation  presented  in  that  case  was,  that  a  territorial  legislature,  whose 
acts  were  subject  to  approval,  dbapproval,  or  change  by  Congress, 
had  attempted  to  repeal  one  of  its  prior  acts,  which  in  the  meantime, 
had  been  rc-cnacted,  with  some  changes,  by  Congress.  No  question 
was  presented  as  to  whether,  as  respected  matters  transpiring  between 
the  original  enactment  and  the  re-enactment,  such  provisions  of  the 
former  as  were  repeated  in  the  latter  should  be  regarded  as  entirely 
new  legislation  or  as  speaking  from  the  date  of  their  original  enactment, 
and  the  real  controversy  was  as  to  whether  the  act  of  Congress,  being 
paramount  as  well  as  later,  superseded  and  took  the  place  of  the  orig- 
inal territorial  act  in  the  sense  of  disenabling  the  territorial  Legislature 
from  subsequently  repealing  it.  It  was  held  tiiat  the  original  was  thus 
superseded  and  supplanted,  and  that  the  office  ot  loan  commissioners, 
created  by  it  and  "continued  by  the  act"  of  Congress,  was  not  termi- 
nated by  the  subsequent  territorial  repealing  act  When  the  entire 
opinion  is  carefully  examined,  it  does  not  sustain  the  extensive  repeal 
here  claimed. 

From  this  review  of  adjudged  cases,  as  also  from  what  is  deemed 
the  better  reasoning,  we  think  the  conclusion  necessarily  follows)  that 
staLuic  law  is  not  abrogated  or  annulled  by  mere  re-enactment  or  repeti- 
tion, and  that  when,  for  purposes  of  enlargement,  contraction,  or  oth- 
erwise, a  statute  is  re-enacted  or  repeated  with  amendments,  the  amend- 
atory act  is  to  be  regarded  as  an  affirmation  and  continuation  of  the 
prior  law,  in  so  far  as  in  substance  and  operation  it  is  the  same,  and  is 
to  be  regarded  as  new  legislation  only  in  so  far  as  in  substance  or  op- 
eration it  diflFers  from  the  prior  law. 

As  much  of  section  1  of  me  Blkins  act  was  re-enacted  or  repeated  by 
the  Hepburn  act  without  any  change  in  substance  or  operation,  we 
hold  that  the  section  was  not  wholly  repealed.  And  so  it  becomes  nec- 
essar}'  to  consider  whether  there  wa*:  nnv  substantial  change  in  that 
l>art  of  it  upon  which  the  prosecution  and  punishment  of  the  offense  here 
charged  depend.  For  the  purpose  of  illustrating  such  changes  as  were 
made  the  section  is  here  reproduced,  the  omitted  portions  of  the  orig- 
inal being  italicized,  the  new  matter  being  shown  in  brackets,  and  the 
balance  being  common  to  both: 

*^niat  ailTtblDg  done  or  omitted  to  be  done  by  n  eoryKtrntion  common  cnrri^T. 
snbjert  to  the  net  to  rosulate  coinmeree  and  the  acts  amendatory  thereof, 
which,  if  done  or  omitted  to  be  done  by  any  director  or  officer  thereof,  or  any 
receiver,  tnutee^  leeKee,  agent,  or  person  actinj;  for  or  employed  by  such  cor- 
poratlon,  would  constitute  a  ralsdomeanor  under  said  nrt??  or  under  this  act, 
shall  also  be  held  to  be  a  misdemeanor  committed  by  such  corporation,  and 
apon  cooTletloa  thereof  it  shall  be  subject  to  like  penalties  as  ave  preecrlbed 
In  said  acts  or  by  this  act  with  reference  to  such  person?,  cTcept  as  sueh 
penalties  are  herein  changed.  The  willful  failure  upon  the  part  of  any  car- 
rier eabjeet  to  said  acte  to  file  and  pablleb  tbe  tariffii  or  rates  and  charges  as 
reqnlrod  by  said  acts,  or  ^frictiy  to  oTrvorvn  «neb  tnriff**  until  ehnntrod  nrrnrd- 
ing  to  law,  shall  be  a  mi^emeanor,  and  upon  couvicUt>n  thereof  the  corpora- 
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tlon  oflfending  shall  be  guiijor  t  tn  n  fnif>  [of!  not  loss  than  ono  tboasand  flollnrs 
nor  more  than  twenty  thousand  dollars  for  eacli  <^ense ;  and  It  shall  be  un- 
lawful for  any  p«nK>n,  persons,  or  corporatloii  to  offer,  grant,  or  give,  or  to 
solicit,  accept,  or  rtveive  any  rebate,  concession,  or  discrimination  in  respect 
to  the  transportation  of  any  property  in  interstate  or  foreign  oommerce  by 
any  oonuiiOD  carrier  subject  to  said  act  to  repiinte  oomineree  and  the  acts 
amendatory  thereto  fthoreofl  whereby  any  siuh  jnoporty  fhall  by  any  device 
whatever  be  transiMjrted  at  a  less  rate  than  that  named  in  the  tariffs  published 
and  filed  by  aucb  carrier,  as  is  required  by  said  act  to  regulate  commerce  and 
the  acta  amendatory  thereto  [thereof],  or  whereby  any  other  advant^me  [a 
gWtm  or  discrimination  Is  prnf^timl.  Every  person  or  corporation  rwltetber 
carrier  or  shipper]  who  shall  i. knowingly]  offer,  grunt,  or  give,  or  solicit,  ac- 
o^t,  or  receive  any  sneik  rebate,  ooncession,  or  discrimination  shall  be  deemed 
i^niilfr  (^f  a  mlsdemeflnor,  and  on  conviction  thereof  shall  be  punished  by  a 
hue  ot  not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand  dol- 
lars In  ail  convictions  occurrkiff  after  the  postage  of  this  act  for  offences 
under  said  acts  to  regulate  commerce,  whether  committed  before  or  after  the 
passage  of  this  del,  or  for  offennes  wider  this  section^  no  penally  thaU  be  im^ 
posed  on  the  eomleted  party,  other  than  the  fine  preterthed  hy  law,  imprtson- 
meni,  icherevcr  nnw  prescribed  as  part  of  the  penalty  being  herrhy  aUoJishcd: 
iProvidedt  that  any  person,  or  any  officer  or  director  of  any  corporation  sub- 
ject to  the  imyTlaloiia  of  tbis  act  or  tbe  act  to  regulate  commerce  and  tbe  acti 
amendatory  thereof,  or  any  receiver,  trustee,  lessee,  ri^'cnt.  or  person  acting 
for  or  employed  by  any  such  corporation,  who  shall  be  convicted  aa  aforesaid, 
shall,  In  addition  to  tbe  line  bweln  provided  for,  be  liable  to  hnprlaoiunent 
in  the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both  snch  fine 
and  imprisonment,  in  tbe  discretion  of  the  court.]  Every  violation  of  this 
section  shall  be  prosecuted  in  any  court  of  the  United  States  having  jurisdic- 
tion of  crimes  within  the  district  in  which  such  violation  was  committed,  or 
thronirh  which  the  transfjortntion  nifly  imve  been  i-ondncted:  nud  whpn*>\er 
the  offense  is  begun  in  one  jurisdlctiuii  and  completed  in  another  it  may  be 
dealt  wttbt  Inquired  of,  tried,  determined,  and  punished  in  either  jurisdiction 
In  tbe  fame  manner  as  if  the  oflenae  bad  been  actually  and  wholly  committed 
therein. 

"In  construing  and  enforcing  the  piovlalona  of  tbis  section,  the  act,  omiasKMi, 

or  failure  of  any  officer,  a^ent.  or  other  jierson  acting  for  or  cnirloyod  hy  any 
common  oirrier  [or  shipper]  acting  within  die  scope  of  his  employment,  shall 
In  ewery  case  be  also  deemed  to  be  the  act,  omlsalon,  or  failure  of  mneb  carrier 
[or  shipper]  ns  well  ns  th:<t  nf  the  porsni;.  Whenever  an.v  carrier  flies  with 
tbe  Interstate  Commerce  Couimissiou  or  publishes  a  particular  rate  under  the 
provifllona  of  tbe  act  to  regulate  commerce  or  acts  amendatory  thereto  [tbere- 
of|.  or  pnrtidpates  in  any  rates  so  filed  or  published,  that  rate  as  n^'ainst  such 
carrier,  its  officers  or  agents,  in  any  prosecution  begun  under  thla  act  aball 
be  conduslTtiy  deemed  to  be  tbe  Je^^  rate^  and  any  departure  ftotn  bucIi 
rate,  or  any  offer  to  depart  tberefirom,  oball  be  deemed  to  be  an  oifenae  tinder 
this  section  of  tliis  act. 

*T.\ny  person,  cori>oration,  or  company  who  shall  deliver  property  for  inter- 
state transportation  to  any  common  carrier,  subject  to  the  provisions  of  tliis 
act,  or  for  whom  ns  consijrnor  or  consignee,  any  snch  carrier  shall  transport 
property  from  one  state,  territory,  or  the  District  of  Columbia  to  any  other 
atate,  territory,  or  the  District  of  Oolumbia,  or  foreign  country,  who  shall 
knowingly  by  employ 6,  agent,  officer,  or  otherwise,  dfrc^tly  or  indirectly,  by 
or  through  any  means  or  device  whatsoever,  receive  or  accept  from  such  com- 
mon carrier  any  sum  of  money  or  any  other  valuable  consideration  aa  a  re* 
bate  or  offset  against  the  regular  chnr^res  for  transportation  of  such  property, 
as  fixed  by  the  schedules  of  rates  provided  for  in  this  act,  shall  in  addition  to 
any  penalty  provided  by  thla  act  ftirfialt  to  the  United  Btatea  a  worn  ot  money 
three  times  the  amount  of  monoy  so  received  or  nccepted  and  three  times 
the  value  of  any  other  consideration  so  received  or  accepted,  to  be  ascer- 
tained by  the  trial  court;  and  the  Attorney  General  of  tbe  United  States  Is 
authorized  and  dinx'ted.  whenever  In-  has  reasonable  L-^iounds  to  believe  that 
any  such  person,  corporation,  or  company  has  knowingly  received  or  accepted 
from  uy  socb  oommon  curler  any  sum  of  money  or  other  valuable  con- 
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sider&tlon  as  a  rebate  or  offset  as  aforesaid,  to  instttute  In  any  court  of  the 
United  States  of  competent  jurisdiction,  a  civil  nctlon  to  collpct  the  snld  <?tiTn 
or  sums  so  forfeited  as  aforesaid;  and  in  the  trial  of  said  action  all  sucb  re- 
iMitee  or  other  conaldemtloiui  so  recetred  or  accepted  for  a  period  of  bIx  years 
prior  to  the  commencement  of  the  action,  may  be  included  theroln,  ai^l  tlio 
amount  recovered  shall  be  three  times  the  total  amount  of  money,  or  three 
timea  tbe  total  Talne  of  audi  oontldefatloii,  ao  recelyed  or  accepted,  or  botb, 
aa  the  ease  may  be.T* 

Having  regard  to  so  much  of  the  section  as  defines,  and  prescribes 
the  punishment  for,  the  offense  charged  in  the  present  indictment,  it  is 
seen  that  the  literal  changes  therein  are  four  m  number:   First,  the 

iT>cprtion  of  the  words  "whether  carrier  or  shipper"  in  the  clause  speci- 
i yinq  those  against  whom  it  is  directed ;  second,  the  insertion  of  the 
word  "knowingly"  in  the  clause  specifying  the  acts  made  pimi  h:ib!c; 
third,  the  omission  of  the  provision  that  no  punishment  other  ilian  the 
prescribed  fine  shall  be  imposed ;  and,  fourth,  the  addition,  by  way  of  a 
proviso,  of  a  provision  that,  when  the  offender  is  a  person,  he  shall  be 
liable  to  imprisonment,  or  both  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.  The  first  change  is  an  immaterial  one,  because  the 
language  "every  corporation  or  person  who  sliall  offer,  grant  or  give, 
or  solicit,  accept  or  receive,  any  such  rebates,  concession  or  discrim- 
ination," as  certainl^r  includes  both  carriers  and  shippers  without  the 
inserted  words  as  with  them.  As  to  the  second  change,  we  shall  as- 
sume, but  without  so  deciding,  that  the  contention  of  counsel  for  the 
railway  company,  acceded  to  by  counsel  for  the  government,  that  the 
original  definition  of  the  offense  included  acts  not  knowini^lv  dcnie,  and 
that  the  insertion  of  the  word  "knowingly"  contracts  the  definition  and 
exdttdes  therefrom  acts  originally  included,  is  correct.  If  so,  the  prior 
law  is  repealed  in  so  far  as  the  definition  is  contracted,  and  prior  of- 
fenses falling  within  the  repeal  cannot  now  be  prosecuted  and  pun- 
ished, save  as  there  may  be  some  general  or  special  saving  clause  ap- 
plicable to  them.  The  third  and  fourth  changes  are  also  immaterial 
here,  because  the  punishment  prescribed  for  corporate  offenders,  which 
was  only  a  fine,  is  not  aiYccted  by  either.  And  another  reason  why  the 
third  change  is  immaterial  here  is  that  the  omitted  provision  had  ref- 
erence to  offenses  the  original  punishment  for  which,  where  the  of- 
fender was  a  person,  included  imprisonment,  which  was  not  true  of 
the  offense  charged  in  this  indictment.  As  to  it  the  only  punishment 
prescribed  was  a  fine,  the  provision  for  which  is  repeated  literally.  The 
fourth  change  is,  of  course,  inapplicable  to  prior  offenses,  punishable 
only  by  fine  at  the  time  of  their  commission ;  but  whether  the  provi- 
sion for  imprisonment  which  it  introduces,  by  way  of  a  proviso,  is  so 
far  separable  from,  and  independent  of,  what  is  re-enacted  or  repeated, 
as  to  have  no  effect  upon  the  punishment,  by  fine,  of  such  prior  of- 
fenses, where  committed  by  persons  (see  Holden  v.  Minnesota,  137  U. 
S.  483,  494,  11  Sup.  Ct.  143,  34  L.  Ed.  734),  need  not  be  considered 
now,  because,  however  that  may  be,  it  does  not  affect  the  punishment 
of  corporate  offenders. 

The  situation,  therefore,  is  th^:  Acts  of  corporate  carriers  in  know- 
ingly offering,  trranting,  or  giving,  as  also  acts  of  corporate  shippers 
in  knowingly  soliciting,  accepting,  or  receiving,  rebate?,  concessions, 
or  discriminations,  are  within  both  the  original  and  the  amended  de^i- 
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tion  of  the  offense,  and  the  punishment  fherefor  is  imdianged.  As  to 
them  the  prior  law  is  not  abrog-ated  or  repealed,  but  preserved  and  con- 
tinued ;  and  the  linhility  of  the  offender  to  prosecution  and  punish- 
ment. whotluT  the  offense  was  committed  before  or  after  the  amenda- 
tory act,  is  unaffected.  But  in  so  far  as  the  original  section  embraces 
sudi  acts,  when  not  knowing'ly  done,  it  is  undoubtedly  repealed.  It  is 
at  this  point  that  a  question  lying  widiin  narrow  compass,  but  of  more 
diflRculty,  is  encountered.  The  indictment,  unlike  that  set  forth  in  the 
opinion  delivered  in  the  District  Court,  does  not,  in  chargfing-  the  grant- 
ing and  giving  of  concessions  to  the  W.  P.  Deverenx  Company,  use  the 
word  "knowingly,"  or  any  other  term  of  equivalent  iniiX)rt,  and  so 
does  not  state  a  case  falling  within  the  contracted  definition  of  the  of- 
fense and  without  tht  repeal.  True,  upon  the  trial  it  was  admitted  on 
behalf  of  the  railway  company  that  these  concessions  were  granted  and 
given  by  its  direction  and  with  its  consent;  but  as  the  sufficiency'  of 
the  indictment  was  challenged  by  a  demurrer  and  by  a  motion  in  arrest 
of  judgment,  and  as  tlie  admission  just  stated  was  made  under  a 
stipulation  that  it  should  not  prejudice  the  right  of  the  railway  com- 
pany to  question  the  sufficiency  of  the  indictment,  the  correctness  of 
the  rulings  upon  the  demurrer  and  the  motion  in  arrest  of  judgment 
must  be  determined  independently  of  what  occurred  upon  tlie  trial  It 
♦herefore  becomes  necessary  to  inquire  whether  there  is  any  general  or 
special  savincr  clause  applicable  to  prior  otTenses  falling  without  the 
contracted  deJmition  o£  the  offense  and  vvithiu  the  repeal.  This  is  the 
more  difficult  question. 

That  section  13  of  the  Revised  Statutes  [U.  S.  Comp.  St.  100 1 ,  p.  6] 
is  such  a  general  saving  clause,  if  not  superseded  by  something  in  the 
Hepburn  act,  is  not  only  plain,  but  fully  conceded.   It  reads : 

"See.  lo.  The  repeal  of  an.v  *;tatiito  shnll  not  have  the  cfToct  to  reloa«:G  or 
extlngulsii  auy  penalty,  forfeiture,  or  liability  incurred  under  such  gtatute. 
iinlesB  the  repealing  act  shall  so  ex])ressiy  prorlde  and  such  statate  sball  be 
treated  as  stni  remaining  In  force  for  the  purpose  of  snstainini;  any  pmppr 
action  or  prosecution  for  the  enforcement  of  such  penalty,  forfeiture,  or  lia- 
bility." 

But  it  is  urged  on  behalf  of  the  railway  company  that  this  general 
saving  clause  is  superseded,  so  far  as  concerns  the  Hepburn  act,  by 
section  10  of  that  act,  whidi  reads: 

'*Sec.  10.  That  all  lawa  and  parts  of  laws  In  conflict  with  tt»  piOTlslonB  of 

this  art  are  horoby  repcalofl.  but  the  amendments  herein  provided  for  shall 
not  affect  causes  now  pending  in  courts  of  the  United  States,  but  such  causes 
BbftU  be  prosecuted  to  a  conclnsloo  In  tbe  manner  heretofore  provided  by  law." 

It  will  be  observed  that  the  earlier  and  general  statute  seems  to  de- 
clare that  it  shall  apply  to  all  cases  of  repeal,  unless  the  repealing  act 
"expressly"  provides  that  it  shall  have  the  effect  of  releasing  or  ex- 
tinguishing penalties  for  prior  offenses,  and  also  diat  the  later  and  spe- 
cial statute  does  not  contain  any  sudi  esqiress  provision.  Because  of 
this  it  is  insisted  on  behalf  of  the  government  that  the  later  act  does 
not  come  within  the  qualifying  clause  of  the  general  statute,  and  that 
it  is  not  admissible  to  intjuire  whether  the  later  act  by  necessan,'  impli- 
cation manifests  an  inicntion  to  release  or  extinguish  penalties  for  prior 
offenses.  Such  would  doubtless  be  the  effect  of  the  general  statute,  if 
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it  were  a  constitutional  provision;  Imt,  as  it  is  not,  the  contention  is 
made  untenable  by  these  well-settled  propositions:  First,  Congress 
cannot  thus  limit  or  restrict  the  manner  in  which  its  power  shall  be  ex- 
erted, or  its  intention  manifested,  in  the  future  (Cooley's  Const.  Lim. 
[7th  Ed.]  174;  Bishop  St,  Cr.  [3d  Ed.]  §  147;  2  Sutherland,  St.  Con. 
[2d  Ed.]  §  355 ;  Bloumer  v.  Stollcy,  3  Fed.  Cas.  729,  No.  1,559;  Man- 
igault  V.  Springs,  199  U.  S.  473,  487,  86  Sup.  Ct  127,  50  L.  Ed.  »74 ; 
Kellogg  V.  Oshkosh,  14  Wis.  623,  628 ;  Brightman  v.  Kimer,  22  Wis. 
54,  60;  Friend  v.  Levy  [Ohio]  80  N.  E.  1036;  Wall  v.  State,  23  Ind. 
150,  153;  Davidson  v.  Witthaus,  106  App.  Div.  N.  Y.  182,  185,  94  N. 
Y.  Supp.  428;  State  v.  County  Court,  37  W.  Va.  808,  811,  17  S.  H. 
o79;  Gilleland  v.  Schuyler,  9  Kan.  569,  580);  second,  the  intention 
of  the  Legislature  constitutes  the  law,  and  may  be  as  effectually  mani- 
fested by  what  is  necessarily  implied  as  by  what  is  expressed  (Tele- 
graph Co.  V.  Eyser,  19  Wall.  419,  427,  22  L.  Ed.  43 ;  Ex  parte  Yar- 
brough,  110  U.  S.  G51,  658,  4  Stip.  Ct.  152,  28  L.  Ed.  274;  McHenry 
V.  Altord,  168  U.  S.  661,  672.  18  Si  p.  Ct.  242,  42  L.  Ed.  614) ;  and, 
third,  where  there  arc  conflicting  manifestations  of  the  legislative  will, 
the  last  is  controlling,  even  though  it  rests  in  necessary  implication. 

But  it  is  said  that,  if  the  genoal  statute  be  not  effective  as  a  limita- 
tion or  restriction  upon  Congress,  it  is  at  least  obligatory  upon  ^e 
courts  as  a  rule  of  construction  binding  them  to  construe  every  sub- 
sequent repealing  act,  no  matter  what  its  necessary  implicntinn.  a? 
leavinc^-  penalties  for  prior  offenses  unaffected,  unless  it  exprc^-sly  pro- 
vides lliat  it  shall  iiave  the  effect  of  releasing  or  extinguii>lnng  them. 
This,  however,  is  but  saying  that,  though  Congress  is  not  bound  by  the 
general  statute  in  the  enactment  of  later  repealing  acts,  the  courts  are 
bound  to  construe  and  give  effect  to  them  as  if  Congress  were  thus 
bound :  in  other  words,  that  general  statutory  rules  of  construction 
may  be  so  framed  as  to  defeat  the  manifest  intention  of  after  leg^isla- 
tion.  We  think  that  the  statement  of  the  proposition  is  its  refutation. 
The  intention  of  the  Legislature,  as  before  said,  constitutes  the  law,  and 
necessarily  a  later  act,  whatever  its  form,  if  only  it  be  unaffected  by 
any  constitutional  restriction  and  its  meaning  be  plain,  supersedes  prior 
acts  in  conflict  with  it.  Of  course,  the  Legislature  may  prescribe  rules 
.  affecting  the  construction  of  after-legislation,  which  does  not,  in  terms 
or  by  necessary  implication,  show  that  it  is  to  be  unafTcctcd  by  them; 
but  they  cannot  be  so  framed  as  to  defeat  the  plam  uitention  of  such 
le^lation,  and,  like  other  statutes,  they  cease  to  be  obligatory  upon 
the  courts  when  superseded  by  a  later  and  conflicting  manifestation 
of  the  legislative  will.  In  short,  our  conclusion  respecting  the  gen- 
eral statute  is  this:  As  applied  to  subsequent  repealing  acts,  wliich  do 
not,  expressly  or  by  necessary  implication,  contravene  its  provisions,  it 
is  effective  and  obligatory  upon  the  courts,  but  beyond  this  it  is  without 
effect  and  not  obligatory  upon  any  one.  Notwithstanding^  its  enact- 
ment, Congress  remained  at  liberty  to  legislate  respecting  its  subject- 
matter  in  any  manner  they  might  choose.  They  could  change  or  repeal 
it.  or  supersede  it,  in  whole  or  in  part,  as  to  any  particular  repeahng 
act.  They  could  do  any  of  these  things  expressly  or  by  necessary  im- 
plication; and  any  such  change,  repeal,  or  supersession,  however  made. 


Digiii^uu  L>y  Google 


108 


84  C.  C.  A.  RErORTS. 


would  be  as  obligatory  upon  the  courts  as  would  be  the  general  stat- 
ute, if  it  were  unaffected  by  after  kj^islation. 

If,  therefore,  section  10  of  the  Hepburn  act  does  not  expressly  or  by 
necessary  implication  manifest  an  intention  to  release  or  extitirniisb  pen- 
alties for  prior  offenses  falling  within  the  repeal,  the  general  statute 
is  very  plainly  applicable  to  their  enforcement,  and  requires  that  the 
repealed  law  be  treated  as  continuing  in  force  for  that  purpose.  United 
States  V.  Reisinger,  128  U.  S.  398,  9  Sup.  Ct.  398,  32  L.  Ed.  480.  Sec- 
tion 10  does  not  expressly  mention  penalties  for  prior  ottenses,  or  their 
remission  or  enforcement.  Does  it  by  necessary  implication  manifest 
an  intention  to  release  or  extinguish  them,  or  any  of  them?  The  ar- 
gument advanced  in  support  of  an  affirmative  answer  is  this:  That 
section  contains  both  a  repealing  clause  and  a  saving  clause.  Some 
purpose  must  be  ascribed  to  the  latter.  It  can  have  no  other  purpose 
than  to  prescribe  the  effect  of  the  repealing  portions  of  the  act  upon 
penalties  for  prior  offerLses.  It  declares  that  penalties  for  offenses 
for  which  prosecutions  were  then  pending  in  the  courts  of  the  United 
States  shall  be  saved;  and  by  necessary  implication,  equally  effectual, 
it  declares  that  other  penalties  shall  not  be  saved,  but  released  or  ex- 
tinguished. If  all  of  this  were  true  of  that  section,  doubtless  the  con- 
clusion would  follow  that  it  impliedly  supersedes  or  repeals,  pro  tanto, 
the  (general  statute,  wliich  was  presumj)tivcly  in  the  mind  of  Conc:ress. 
State  V.  Showers,  34  Kan.  ?nf),  8  Pac.  471.  The  argument,  however, 
treats  section  10  as  if  iL  read  luerally  or  substantially  as  follows: 

"All  laws  and  parts  of  laws  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed,  but  such  repeal  shall  not  release  or  extinguish  any  ponnlty 
for  any  ofTonsc  heretofore  committed  ntrnJnst  stich  Inw  for  which  n  criminal 
proswutlon  is  now  peudiug  iu  any  cniirt  ul'  the  United  States,  and  what  is 
repealed  sball  be  treated  as  still  remaining  In  force  for  the  purfXMe  of  sus- 
taining any  audi  pending  proeecatiou  for  ttie  ttiforconeat  of  aucb  a  penalty.'* 

In  fact,  it  reads  in  this  way: 

"Sec.  10.  That  all  laws  and  parts  of  laws  In  conflict  with  the  provisions  of 

this  not  are  hereby  repealed,  but  the  amendments  herein  prorlded  for  shall 
not  affect  causes  now  pending  In  courts  of  the  United  States,  but  such  causes 
shall  be  prasecated  to  a  conduslon  la  tiie  manner  heretofore  provided  by 
law." 

Thus  the  special  saving  clause,  although  immediately  following  a 
repealing  clause,  does  not  in  terms  refer  to  a  repeal,  to  penalties  for 
prior  offenses,  to  the  remission  or  enforcement  of  any  of  them,  or  to 

pending  causes  for  their  enforcement,  but  to  "the  amendments  herein 
provide  <1  lor,"  t- •  "causes  now  pending  in  courts  of  tlie  United  States," 
aii'l  to  tiieir  continued  prosecution  "in  the  manner  heretofore  provided 
by  law."  Of  course,  "amendments"  is  broad  enough  to  cover  the  par- 
tial repeal  of  section  1  of  the  Elkins  act,  for  that  was  effected  through 
an  amendment;  and  what  is  said  about  ''causes  now  pending  in  courts 
of  the  United  States"  and  their  continued  prosecution  is  also  broad 
enough  to  cover  the  enforcement  of  penalties  for  prior  ofFen-^es  cm- 
bract'd  in  criminal  causes  then  pending  in  those  courts.  But  does  this 
language  plainly  or  nccc^:^arily  refer  to  the  effect  of  the  repeal  upon 
the  cnlurcement  of  penalties  for  prior  offenses?  We  say  plainly  or 
necessarily,  because,  to  establish  a  supersession  or  repeal  of  a  statute 
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by  implication,  it  is  not  sufficient  to  show  merely  that  a  later  statute, 
making  no  mention  of  the  particular  subject  of  the  tirst,  employs  lan- 
guage broad  enough  to  cover  some  part  or  all  of  it ;  for,  as  words  are 
sometimes  employed  with  less  than  their  largjest  literal  meaning,  it 
must  also  appear  that  the  two  statutes  cannot  stand  together,  reason- 
able purpose  and  operation  being  accorded  to  each.  Particularly  is  this 
•true  if  the  first  expresses  a  settled  nolicy  in  leG;"islation.  Wood  v. 
TTnited  States,  16  Pet.  342.  362,  10  T..  Ed.  987;  United  States  v.  Gear. 
'3  How.  120.  131.  11  L.  Ed.  523.  538;  Frost  v.  Wcnic.  157  U.  S.  46, 
■58,  15  Sup.  Ct.  532,  39  L.  Ed.  614;  United  States  v.  iiealcy,  IGO  U. 
S.  136,  146,  16  Sup.  Ct.  847,  40  U  Ed.  369;  Rosecrans  v.  United 
States.  165  U.  S.  257,  17  Sup.  Ct.  302,  41  L.  Ed.  708  :  United  States 
V.  Grcathouse,  166  U.  S.  601,  17  Sup.  Ct.  701,  41  L.  Ed.  1130  ;  "NTc- 
Chord  V.  Louisville  &  Nashville  R.  R.  Co..  1S3  U.  S.  483,  500,  22  Sup. 
Ct.  165,  46  L.  Ed.  Or,  as  the  same  thin^  is  at  times  differently 

expressed,  a  statute  couched  in  clear  and  explicit  terms  is  not  over- 
thrown by  possible,  but  not  necessary,  implications  flowing  from  after 
leg^islation.  We  shall  refer  briefly  to  two  of  the  cases  just  cited,  each 
dealing  with  a  conflict  literally  more  pronounced  than  that  now  be- 
fore us. 

Ignited  States  v.  Gear  arose  under  the  public  land  laws.  The  policy 
of  Congress  to  reserve  from  disposition  under  other  laws  public  lands 
containing  lead  mines  had  long  been  expressed  in  Act  March  3,  1807, 
e.  49.  §  5,  d  Stat  449,  when  Act  June  !d6, 1834,  c  76,  §  4,  44  Stat  687, 
establishing  new  land  districts,  directed  the  President  to  cause  to  be 
offered  for  .sale  "all  the  lands  lyinc:  in  said  land  di^tnds  "  Thus  there 
was  presented  the  question  whether  or  not  the  later  act  superseded  the 
other,  there  being  lands  of  both  classes  in  those  districts;  and  of  this 
the  court  said ; 

•The  rule  Is  that  a  penwtiial  statnte  (whl<*  all  tetatntts  are  unlms  llmWefl 

to  a  particular  tiniol.  until  n-pcnlofl  by  an  net  profo'^sini;  l>  roponl  It.  or  by 
a  rlnii«o  or  "ectfon  of  another  act  directly  bearing  in  terms  upon  tbe  particular 
matter  of  the  first  act,  notwithstanding  an  Implii  atlon  to  the  contrary  may  be 
raised  by  a  p«Mieral  law  which  embraces  the  subject-matter.  Is  considered  still 
to  be  the  law  in  force  as  to  the  pnrtienlnrs  of  the  mihject  matter  legislated 
upon.  Thus,  In  this  case,  all  lands  wltbln  the  district  mean  lands  in  which 
there  are.  and  In  which  there  are  not.  minerals  or  lead  mines;  but  a  power  to 
Bell  all  lands,  given  in  a  law  gabseqno'it  to  another  law  expressly  reservfnc: 
lead-mine  lands  from  sale,  cannot  be  said  to  be  a  power  to  sell  the  reserved 
lands  when  they  are  not  named,  or  to  repeal  the  reservation.  In  this  case 
there  are  two  acts  before  us.  In  no  way  conTirrted,  except  in  both  being  parts 
of  the  public  land  system.  Both  can  be  acted  upon  without  any  Interference 
of  the  provisions  of  the  last  with  those  of  the  first;  each  performing  Its  dis- 
tinct fODCtioos  within  the  q>here  as  Googress  designed  they  should  do." 

United  States  v.  Greathouse  arose  under  the  laws  relating^  to  the 

prosecution  of  claims  against  the  United  States.  Section  1069  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901.  p.  TIO]  provided  that  such 
claims  should  be  barred  unless  the  |>ctition  was  filed  within  six  years 
after  the  claim  first  accrued,  but  contained  an  excepting  clause  in  favor 
of  married  women  and  others,  including  persons  beyond  the  seas,  who 
were  permitted  to  sue  within  three  years  after  the  disability  ceased. 
In  1887  Congress  passed  an  act  (Act  March  3,  1887,  C.  359,  24  Stat. 
505  [U.  S.  Comp.  S.  1901,  p.  753] )  relating  to  the  prosecution  of  such 


Digitized  by  Google 


110 


84  C.  C.  A.  RBPOBTfl. 


claims,  which,  in  a  proviso  to  its  first  section,  declared  that  "no  suit 
a.G^ainst  the  government  of  the  United  States  shall  be  allowed  under 
this  act  unless  the  same  shall  be  brought  within  six  years  after  the  right 
accrued  for  whidi  tiie  claim  is  made,"  but  contained  no  excepting  clause 
in  favor  of  married  women  or  others.  That  act  also  declared  all  acts  and 
parts  of  acts  in  conflict  with  it  repealed.  Greathouse  was  heyond  the 
seas  from  1886  to  18S9,  when  his  claim  accrued,  and  until  1894,  when 
his  suit  was  commenced.  In  answer  to  the  government's  contention  tliat 
the  excepting  clause  in  section  1069  was  displaced  by  the  later  act  the 
court  held : 

''The  act  of  1S87  only  superseded  such  preTioos  legislation  as  was  Incon- 
sistent with  its  provisions.  It  is  tme  that,  If  tbat  act  he  literally  constmed. 

there  is  some  ground  for  bolding  that  Congress  Intended  by  the  proviso  of 
section  1  to  cover  the  whole  stib.lPft  of  the  limitation  of  suits  njraiust  the 
government,  in  whatever  court  iu.sUtuted.  But  we  cannot  suppose  that  it  was 
Intended  to  itsfke  down  the  exceptions  made  In  section  106R^  of  the  RerlBed 
Stattites  in  favor  of  *the  claims  of  mnrr!r>f!  women  first  accrued  during  mar- 
riage, of  persons  under  the  age  of  twentj-one  years  tirst  accrued  during  minco'- 
Ity,  and  of  Idiots,  lunatics,  Insane  persons,  and  persons  beyond  the  seas  at  the- 
tlrao  the  claim  accrued.'  Those  exceptions  were  not  expressly  abrofratod  t)y 
the  act  of  1887,  and  they  could  be  held  to  be  repaled  only  by  implication. 
But  repeals  by  Implication  are  not  favored,  and  when  two  statutes  cover  In 
whole  or  in  part  the  same  matter,  and  are  not  absolutely  irreconcilable,  effect 
should  bo  jriven,  if  possible,  to  both  of  them.  Frost  v.  Wenle,  157  D.  S.  4t»,  58, 
15  Sup.  VU  532,  39  L.  Ed.  614;  United  States  v.  Healey,  IGO  D.  8.  136.  147,  16 
Sup.  Ct.  247.  40  L.  Ed.  860.  In  conformity  with  this  principle  we  must  ad- 
judtre  that  the  above  proviso  of  section  1069  of  the  Revised  Statutes  Is  still 
in  force,  because  not  absolutely  inconsistent  with  the  last  proviso  of  the  act 
of  1887;  consequently,  that  the  claim  of  a  person  who  was  beyond  the  «eas 
at  tlic  time  tli(^  claim  ar'cruod  is  not  barred  until  throe  years  shall  have  ex- 
|rr«Hi  after  sucli  disal>ilitj'  is  removed  without  suit  agntQBt  the  government. 
Alihougli  the  act  of  1887  proscribes  the  limitation  for  suits  *under  this  [that] 
act,'  without  malcing  any  exception  in  favor  of  persons  under  disability,  it 
should  he  interpreted  as  if  tlie  proviso  in  s«xt!on  1009  of  the  Revised  Statutes 
were  added  to  section  1  of  that  act  We  could  not  hold  otherwise  without  de- 
ciding, In  effect,  tbtt  the  limitation  of  years  applied  to  claims  accruing  to 
married  women  and  infants  during  their  respective  disabilities,  as  well  as  to 
the  claims  of  idiots,  lunatics,  and  insane  persons.  We  are  unwIUIng  to  hold 
tbat  Congress  Intended  any  such  result" 

Can  reasonable  purpose  and  operation  be  accorded  to  the  special  sav- 
ing clause  without  impinging  upon  the  purpose  and  operation  of  the 
general  statute?  If  so,  it  is  quite  plain  that  the  broad  language  of  the 
lonner  does  not  necessarily  relate  to  the  particular  subject  o£  the  lat- 
ter, and,  therefore  does  not  by  necessary  Implication  manifest  an  inten- 
tion to  supersede  or  repeal  it.  When  we  consider  that  the  special  sav- 
ing clause  was  part  of  the  Hepburn  bill  from  the  time  of  its  introduc- 
tion in  the  House  of  Representatives,  and  that  the  provision  amending 
sectinn  1  of  the  Klkins  act  did  not  become  part  of  the  bill  until  after  it 
had  passed  the  House  of  Representatives  anH  was  pending  in  the  Sen- 
ate, it  is  difiiculi  Lo  believe  that  the  former  lias  particular  reference  to 
the  effect  of  the  partial  repeal  wrou;;ht  by  the  latter.  And,  when  we 
consider  that  any  ground  which  could  have  been  reasonably  advanced 
for  enforcing  the  repealed  law  against  offenders  who  were  then  Indicted 
would  have  been  equally  applicable  to  others  who,  within  the  period 
prescribed  by  the  <=;tatnte  of  limitations,  had  offended  in  like  manner, 
but  were  as  yet  unindicted,  and  also  the  marked  contrast  between  the 
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explicit  and  appropriate  terms  of  the  general  statute,  which  was  pre- 
sumptively in  the  mind  of  Congress,  and  the  altogether  different  terms 
of  the  special  saving  clause,  it  is  difficult  to  believe  that  the  latter  has 
any  reference  to  the  particular  subject  of  the  former,  namely,  the  effect 
of  a  repcalinc:  act  upon  the  enforcement  of  penalties,  forfeitures,  and 
liabiHties  incurred  under  the  law  repealed. 

We  turn,  therefore,  to  the  otfier  provisions  of  the  Hepburn  act,  in 
the  light  of  which  the  special  saving  claus^e  must  be  read,  to  ascertain 
whether  or  not  they  indicate  that  it  has  another  purpose  and  field  of 
operation,  more  consonant  with  reason  and  with  its  different  language. 
That  act  fills  12  pages  of  the  Statutes  at  Large  and  comprises  11  sec- 
tions.  Its  purpose  is  that  of  perfecting^  the  existing  law  req:i!latory  of 
interstate  commerce,  and  this  is  done  by  eliminating  or  changing  old 
provisions  deemed  unsatisfactory,  and  by  adding  supplementary  or 
auxiliary  pnnrisions  intended  to  give  greater  strength  and  efficiency  to 
the  law.  These  changes  all  fall  within  the  general  category  of  amend- 
ments, but  th^  differ  widely  ui  subject  and  operation.   Some  operate 
to  repeat  portions  of  the  prior  hw  imposinp:  penalties,  forfeitures,  or 
liabilities,  and  therefore  come  within  the  explicit  terms  of  tlie  general 
saving  clause  (Rev.  St.  §  13).    Others  have  more  immediate  relation 
to  proceedings  in  the  courts  of  the  United  States ;  and  still  others  have 
immediate  roation  to  proceedings  before  tlie  Interstate  Commerce  Com> 
mission.   Within  the  first  class  is  the  partial  repeal  of  section  1  of  the 
Elkins  act,  resulting  from  the  insertion  of  the  word  *'kno\vini;ly" ; 
within  the  second  are  several  of  the  clianges  in  section  16  of  the  inter- 
state commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  384  [U.  S.  Comp. 
St  1901,  p.  3165]),  notably  those  relating  to  the  procedure  in  the  Cir- 
cuit Courts  upon  petitions  for  the  enforcement  of  orders  of  the  Inter- 
state Commerce  Commission  and  that  removing  the  pecuniary  limita- 
tion  upon  the  right  of  appeal  to  the  Supreme  Court  in  such  cases ;  and 
within  the  third  are  the  rhnnc^e  in  section  14,  some  of  the  chani^es  in 
section  15.  and  the  change  in  the  opening;  paragraph  of  section  IG.  If 
proper  regard  be  had  to  the  subject  and  operation  of  these  varied 
changes,  and  also  to  the  settled  operation  of  the  general  saving  clause, 
with  which  Congress  was  presumptively  familiar,  it  is  reasonably  plain, 
as  we  think,  that  the  special  saving  clause,  although  speaking  of  the 
amendments  collectively,  is  directed  against  such  of  them  only  as,  in  its 
absence,  would  affect  causes  then  pending  in  the  courts  of  the  United 
States,  and  is  intended  merely  to  secure  the  continued  proseaition,  in 
the  manner  theretofore  provided,  of  such  pending  causes  as  otlierwise 
would  be  affected.  In  the  presence  of  the  general  saving  clause,  pend- 
ing causes  for  the  enforcement  of  penalties,  forfeitures,  or  liabilities 
would  not  be  affected  by  the  repeal  of  portions  of  the  prior  law  im- 
posing- them ;  nor  would  pending  causes  in  the  courts  be  affected  by 
the  changes  having  immediate  relation  to  proceedings  before  the  Inter- 
state Commerce  Commission.   Thus  far,  therefore,  tliere  was  no  occa- 
sion for  a  spedal  saving  clause  in  favor  of  causes  then  pending  in  tiie 
courts  of  the  United  States.  But  the  changes  having  immediate  rela- 
tion to  proceedings  in  those  courts  altered  the  situation;  for  they,  if 
not  restrained,  would  affect  both  pending  and  future  causes.   2  Suther- 
land, St  Con.  (2d  Ed)  §  674;  Railway  Company  v.  Grant,  Uti  U.  S. 
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398,  25  L.  Ed.  231 ;  Campbell  v.  Iron  Mountain  Silver  l^Tininq-  Co,  83 
Fed.  643,  27  C.  C.  A.  G4G.  Here,  then,  was  occasion  for  a  special  sav- 
ing clause,  and  the  language  of  section  10  appears  to  have  been  well 
chosen  to  meet  it  True,  in  the  absence  of  die  general  saving  clause^ 
that  language  would  be  broad  enough  to  also  cover  part  of  the  ground 
covered  by  it— that  is,  to  save  such  penalties,  forfeitures,  and  liabilities 
as  would  be  enforced  by  the  continued  prosecution  of  pendins^  causes: 
but  that  is  not  a  controlling  guide  to  its  meaning,  m  the  presence  of 
the  general  saving  daase,  for  not  only  is  the  true  intendment  of  lan- 
guage often  dependent  upon  the  circumstances  in  which  it  is  used,  but 
the  state  of  the  law  when  a  statute  is  enacted  is  always  an  important 
factor  in  its  interpretation.  As  before  indicated,  the  special  saving 
clause  6ncK  not  contain  any  term  or  expression  which  bears  directly 
upon  the  cllect  of  the  repealing  portions  of  the  act  upon  existing  penal- 
ties, forfeitures,  and  liabilities;  nor  does  it  contain  anything  which  was 
not  reasonably  appropriate  to  the  occasion,  if  Congress,  mindful  of  the 
existei  ce  f  the  general  savini^  clause  and  satisfied  to  leave  it  in  un- 
disturbed operation,  was  solicitous  merely  that  the  amendments  bear- 
ing directly  upon  the  jurisdiction  and  procedure  of  the  courts  of  the 
Ignited  States  should  not  affect  causes  tlien  pending  therein.  In  these 
circumstances  we  are  persuaded  that  tiie  special  saving  clause  can  be 
accorded  reasonable  purpose  and  operation  by  treating  it  as  intended 
only  to  save  such  causes  from  what,  in  its  absence  and  in  the  presence 
of  the  general  saving  clause,  would  be  the  effect  of  the  amend- 
ments upon  them ;  and  we  accordingly  hold  that,  rightly  interpreted, 
it  does  not  cover  any  part  of  tlie  particular  subject  of  the  general 
saving  clause,  and,  therefore,  does  not  by  necessary  implication  man- 
ifest an  intention  to  release  or  extinguish  penalties,  forfeitures,  and 
liabilities  for  the  enforcement  of  which  no  cause  was  then  pending. 

It  follows  that  there  was  no  error  in  the  rulings  of  the  District  Court, 
and  its  judgment  is  affirmed. 


(155  Fe<l  OCA.) 

MEMPHIS  KEELEY  INSTITUTE  et  al.  v.  LESLIE  E.  KEELEY  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit   Juiy  20,  1907.) 

No.  1,619. 

1.  Trade-Marks  and  Tba dk- Names— UNrAiB  CoxrrrriTioif— RxoET  TO  PBOfflO- 

XION— MlSREPBEbESTATION  BY  Pl^AINTUl^— EVJDENOB. 

Evidence  considered,  and  held  to  ettabllsli  the  contention  that  the  com- 
plainant, which  was  the  manufacturer  and  proprietor  of  a  secret  remedy 
which  it  sold  nntl  usptl  for  tho  troatmont  and  cure  of  the  opium,  liquor, 
aud  tobacco  habits,  and  which  it  claimed  and  represented  to  the  public  as 
having  as  its  obief  and  most  TSluable  ingredient  chloride  of  gold  or 
"double  i-liloride  of  jrold,"  wnct  chnr{ronl)le  with  frnudulent  mlsrepresen- 
tatious,  iu  that  such  remedy  did  uot  coutaiu  auy  gold  ur  chloride  of  goid. 

[Ed.  Note. — ^Unfair  competition,  see  notes  to  Scheuer  t.  Mnllw,  20  C.  Cl 
A.  165;  Lare  t.  Haiper  &  Bros.,  80  G.  O.  A.  370.] 

2.  Saiif:  -  Effect  Fkaudulent  REPBESF.xiATinN-s. 

The  proprietor  of  a  medicine  or  remedy  made  in  accordance  with  a 
secret  tormuts,  whlcti  Imowingly  makes  false  and  frsttdntent  representa- 
tions as  to  the  Ingredients  of  snch  remedy  to  the  public  through  its  ad- 
vertisements and  labels,  cannot  maintain  a  suit  in  equity  to  protect  it^ 
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bn»!no^:^  nf  selling  or  administering  sncb  remedy  from  invasion  and  injufy 

by  anotlier. 

(E<1.  Note. — For  cases  in  poiut,  see  CJenL  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names^  §  94.] 

&  Same— Plbadino. 

That  n  complainant  mraes  Into  a  oourt  of  equity  with  uncloan  hancTs,  In 
th&t  he  is  chargeable  with  fraudulent  misreprescutations  to  tbe  public  in 
respect  to  ffae  sobject-matter  of  the  suit,  ts  not  strictly  speaking,  a  de- 
fense, and  need  not  be  plendod,  bnt.  upon  snch  fact  appearing.  It  will 
be  given  effect  by  tbe  court  in  tlie  interest  of  tbe  public  by  refusing  to 
grant  relief  to  tiie  complainant. 

[Ed.  Note.— For  cases  111  point,  see  CSent  Dig.  toI*  46,  Trade-Harks  and 
Trade-Names,  9  108.] 

Ai^>eal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

For  former  opinion,  see  144  Fed.  688,  76  C.  C.  A.  430. 

C.  W.  Met  calf,  for  appellants. 
T.  E.  Barry,  for  appeUee. 

Before  SEVERENS  and  RICHARDS.  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  This  is  the  second  appeal  of  this  case. 
The  first  appeal  was  dismissed,  and  the  opinion  then  delivered  is  re- 
ported in  75  C.  C.  A.  430, 144  Fed.  628.  A  reading  thereof  will  disclose 
the  ground  of  the  dismissal  and  the  nature  of  the  controversy  involved  in 
the  case.  Tn  brief,  the  first  appeal  was  dismi.ssed  because  the  decree  ap- 
pealed from  was  not  final.  It  was  a  partial  dismissal  of  the  bill.  It  did 
not  dismiss  the  bill  entirely,  but  only  one  branch  of  the  controversy  rais- 
ed by  it,  and  that  a  subordinate  one.  On  the  return  of  the  cause  to  the 
lower  court,  it  disposed  of  the  whole  controversy  by  a  final  decree. 
It  receded  from  the  position  taken  on  the  former  hearing  that  the 
contracts  between  the  appellee  and  the  appellant  Memphis  Keeley  In- 
stitute had  been  abandoned  and  rescinded  before  suit  brought,  because 
of  which  said  partial  dismissal  of  the  bill,  to  wit,  in  so  far  as  it  soutrht 
a  cancellation  of  said  contracts,  was  made,  and  granted  appellee  tlie 
full  relief  which  it  sought.  It  enjoined  the  appellants  from  claiming 
that  they  had  a  right  to,  and  were,  in  fact,  administering  Keeley  reme- 
dies at  the  Memphis  Keeley  Institute,  and  adjudged  a  cancellation  of 
said  contracts  and  delivery  up  to  appellee  of  the  Keeley  remedies  in 
possession  of  the  appellants  on  their  beim::  reimbursed  the  price  paid  for 
same.   It  is  from  this  decree  that  this  appeal  is  taken. 

The  mam  ground  upon  which  appellants  claim  that  the  decree 
of  the  lower  court  should  be  reversed  is  that  the  appellee  did  not  come 
into  that  court  with  clean  hands,  and  therefore  was  not  entitled  to 
the  relief  it  sought  and  that  was  granted  to  it.  The  position  that  it 
did  not  so  come  into  court  is  undertaken  to  be  maintained  in  this  way. 
The  business  in  which  the  appellee  is  eng'a[r''d,  to  wit.  administering, 
and  selling  to  be  administered,  what  are  knuwu  as  "Keeley  remedies" 
for  the  opium,  liquor,  and  tobacco  habits  and  neurasthenia,  and  which 
was  soii£^ht  to  be,  and  by  the  decree  is,  protected  from  injury  and  in- 
vasion by  appellants,  has  been  built  up  and  is  being  maintained  by 
84  CCJL—S 
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certain  fraudulent  misrepresentations.  This  position  was  urged  on 
the  lower  court,  and  it  was  claimed  that  because  of  it  the  bill  should  be 
dismissed.  But  it  refi^'^erl  to  <:o  hold  and,  as  stated,  granted  appellee 
full  relief.  This  it  did  for  two  reasons:  One  was  that  the  evidence 
did  not  establish  the  position  that  appellee's  business  had  been  built 
up  and  was  being  maintained  by  any  such  misrepresentations.  The 
other  was  that»  even  if  it  did,  that  fact  was  not  against  appellee's  right 
to  relief.  We  will  dispose  of  these  two  reasons  in  the  order  stated. 
The  alleged  fraudulent  misrepresentations  relied  on  are  quite  numerous. 
The  main  one  is  that  gold  is  the  principal  ingredient  and  effective  agent 
in  said  remedies.  We  will  limit  our  consideration  to  this  alleged  fraud- 
ulent misrepresentation,  because  we  are  constrained  to  hold  that  the 
daim  of  appellants  in  regard  thereto  is  made  good  by  the  evidence. 

It  is  not  disputed  that  appellee  represents  to  Sie  public  tiiat  jeold  is 
the  principal  ingredient  and  effective  agent  in  its  remedies.  So  dis- 
tinct, repeated,  and  emphatic  has  been  and  is  its  representation  to  this 
effect  that  it  must  be  held  that  its  business  has  been  built  up  and  is 
being  maintained  by  this  representation.  The  name  which  it  has 
given  its  remedies,  and  by  which  they  are  known,  is  the  "Double 
Chloride  of  Gold  Cure."  There  is  no  such  substance  as  the  "Double 
Chloride  of  Gold."  There  is  a  chloride  of  gold  and  a  chloride  of  so- 
dium. The  daim  was  that  these  two  substances  were  ingredients  of 
the  remedies,  and  to  voice  the  claim  the  short  form,  of  "DotTblc  Chlo- 
ride of  Gold"  was  adopted.  It  was  intended  to  designate  that  the  reme- 
dies contained  the  two  chlorides  of  gold  and  sodium.  This  name  is 
printed  upon  the  labels  on  the  bottles  containing  the  remedies, 
and  is  used  in  the  drculars  and  other  means  used  to  advertise  the 
business.  The  remedy  for  neurasthenia  is  called  "Gold  Neurotine." 
To  emphasize  the  claim  as  to  the  existence  of  gold  in  the  remedies 
and  its  importance,  the  prominent  portion  of  the  lettering  on  the 
labels  on  the  bottles  is  in  gold.  They  contain  a  picture  of  the  globe 
with  a  belt  around  it  encircled  by  the  words,  "We  belt  the  world,'* 
and  on  the  belt  are  these  words,  "Gold  cure  for  opium  habit,  gold 
cure  for  drunkenness,  gold  cure  for  neurasthenia,  gold  cure  for  to- 
bacco habit"— all  in  gold.  The  labels  contain  this  statement,  to  wit: 

"Gold  Is  n^pecially  beneflrlnl  lii  Its  action  on  the  mental  forces.  It  gives 
the  patient  courage,  hope,  and  renewed  will  power;  and  Is  the  only  medical 
agent  Uiat  will  effectual^  and  iowwvt  reliere  all  craving  or  necMSlly  for 
alcoboi  In  any  form.  Tlw  remedy  can  In  no  way  act  Injnrloiisly  on  tbe  pa- 
tient" 

And  users  are  cautioned  to  break  the  bottle  when  empty  to  prevent 
its  re-use  for  the  sale  of  "spurious  Gold  Cure  Mixtures." 
In  a  circular  or  pamplilet  issued  by  the  appellee^  under  the  name  of 

Dr.  Leslie  E.  Kccley,  it  is  said : 

"Tbere  is  some  criticism  regarding  my  mettiod  of  cure.  The  principal  drc^ 
I  use  In  the  care  of  dnmkemiess,  the  chloride  of  gold  and  sodium,  or  the  double 
chloride  of  gold,  is  known  thronghont  clTlUsatlon." 

Again : 

"I  come  now  to  speak  of  my  discovery  of  the  Double  Chloride  of  Gold  in  the 
treatment  of  tbe  dieeasfr— tbe  speclfle  core  fk»r  dronkenneee  or  aloobollsm. 
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The  pathology  of  the  diseMe  being  understood,  the  Indications  for  the  gold 
remedies  Is  a  rntlonn!  one.  and  not  empirical.  The  action  of  gold  as  a  medi- 
cine is  primarily  upon  the  higher  cerebral  nerve  centers,  the  very  seat  of 
dlisued  will,  and  of  tlie  mania  tor  atrong  drink.** 

Again : 

*^e  Keeley  treatment  consists  of  remedies  and  solutions  (witti  the  Double 
Cadoiide  of  Gold  as  a  basis)." 

And  again: 

"Ninny  remedies  have  been  proposed  and  tried  with  some  good  results  and 
many  vexatious  failures,  but  the  most  effective  agent  yet  employed  is  gold." 

In  a  pamphlet  so  issued  entitled,  "A  Keeley  Cure  Catechism," 
arooTigst  others,  are  the  following  questions  and  answers^  to  wit: 

"Q.  ^Vhnt  la  his  remedy? 

"A.  WiLli  the  Chloride  of  Gold  and  Sodium  (the  Double  Chloride  of  Gold 
as  a  basis)  be  has  compounded  the  best  racongtructtvo  nerve  tonic  In  existence 

"Q.  But  does  he  not  heal  nU  nliko? 

"A.  No,  to  quote  his  own  words,  'the  principal  drug  I  use  In  the  cure  of 
dnmkenneaa  to  the  Doable  Chloride  of  Gold.*** 

Tn  a  pamphlet  so  issued  entitled,  "Neurasthenia  or  Nerve  Exhaus- 
tion;  Its  Treatment  and  Cure,"  is  this  statement: 

"For  the  condition  of  the  system,  reason,  as  well  as  science,  would  indicate  a 
remedy  whldi  will  have  a  direct  and  positive  effect  upon  the  nerve  centers. 
Sach  an  agent  is  found  In  the  Double  Chloride  of  fJnlt!.  The  remarkable 
therapeutical  virtues  of  gold  have  long  been  known,  but  Its  ecientitic  and  ac- 
conte  application  baa  not  been  vnderatood  by  the  profession  and  bence  tta 
disase.  By  rho  =-peclal  method  of  prepnrntfon  eniployed  by  Dr.  Leslie  II 
Keeley,  the  Double  Chloride  of  Qold  has  become  the  great  ethical  agent  Nvhleh, 
acting  promptly  upon  the  nerve  centers,  glvea  to  the  worn  out  and  diseased 
aratem  reneived  health,  activity,  and  life.** 

The  sole  question  at  issue  in  regard  to  this  representation  is  as  to 
whedier  it  Is  a  misrepresentation  and  fraudulent;  i.  e.,  intended  to 
mislead  and  deceive  the  public.  If  it  is  untrue  and  known  to  be  so, 
the  rest  follows. 

The  record  contains  positive  evidence  to  the  effect  that  it  is  untrue 
and  known  to  be  so.  It  contains  no  affirmative  evidence  that  the 
representation  is  true.  The  appellee  has  contented  itself  with  the  po- 
sition that  the  appellants  have  failed  to  make  good  that  it  is  a  fraudu- 
lent misrepresentation.  And  the  case  hangs  here  on  the  correctness 
of  this  position.  That  p  iiive  evidence  consists  of  the  testimony 
of  a  former  partner  of  Dr.  Leslie  E.  Keeley,  and,  according  to  his  tes- 
timony, the  originator  jointly  with  Dr.  Keeley  of  the  remedies  and 
tne  business,  and  of  an  analytical  chemist,  to  whom  certain  bottles  juir- 
porting  to  contain  the  remedies  were  submitted  for  analysis,  pending 
this  litigation.  The  witness  first  referred  to  is  named  Frederidc  B. 
Hargraves.  Before  his  connection  with  Dr.  Keeley,  he  had  been  a 
preacher  in  the  Wesleyan  Methodist  Church  in  England,  and  afterwards 
in  the  Presbyterian  Church,  and  then  a  lawyer.  At  the  time  when 
that  connection  began,  he  was  state  lecturer  for  the  Illinois  State  Tem- 
perance Lrcague,  and  when  he  gave  his  testimony  his  occupation  was 
that  o£  a  traveling  salesman.  In  the  spring  of  1880,  when  both  he  and 
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Dr.  Kcelcy  were  living  in  Dwight,  111.,  each  noticed  independently  of 
the  other  a  suggestion  in  the  same  newspaper  as  to  a  remedy  for  the 
cure  of  drunkenness.  In  talking  about  a  mutual  friend  who  was  ad- 
dicted to  drunkenness,  this  common  knowledge  became  known  to  each. 
Subsequently  Dr.  Keeley  told  him  that  he  had  used  the  remedy  and 
gotten  good  results  from  it.  Hargraves  doubted  it,  and  the  doctor  said 
the  matter  conld  be  easily  dcmon'^trntod — that  he  woiiM  jTrgt  p^^  Cona- 
fry,  a  well  known  saloon  keeper  at  Dwicifht,  to  take  the  remedy  and 
test  it,  a?  Pat  would  take  anythin*^  he  asked  liim  to  take.  The  doctor 
fixed  up  a  buttle,  and  gave  it  tu  Conafry,  and  in  a  few  days  he  lost  his 
desire  for  liquor,  and  could  not  drink  any  at  the  end  of  about  a  week. 
He  made  strong  efforts  to  drink  again,  and  one  Sunday  got  a  drink 
to  stick  and  became  gloriously  drunk,  and  would  not  take  any  more 
medicine.  Tlie  test,  liowever,  was  sufficient  for  Hargraves,  and  that 
was  the  origin,  as  he  terms  it,  of  the  "cure  business."  At  first  Dr. 
Keeley  refused  to  become  known  in  the  matter,  but  shortly  afterwards 
the  medicine  was  used  with  good  result  on  one  Major  John  P,  Camp- 
bell, of  Lexington,  Ky.,  then  residing  at  Dwight,  and  thereupon  the 
three,  Keeley,  Hargraves,  and  Campbell,  embarked  in  the  business  under 
the  firm  name  of  "Leslie  K.  Keeley.  M.  I)."'  Not  lon^f  after  this  Camp- 
bell went  out  of  the  business,  and  on  June  1,  1881,  a  partnership,  with 
the  same  tirin  name,  \va^  funned  between  Keeley,  Hari^^raves.  and  three 
Others,  to  wit,  John  R.  Oughton,  a  drug  clerk,  one  Major  C.  J.  Judd, 
and  Father  James  Halpin,  a  Catholic  priest,  all  living  at  Dwight; 
the  interest  of  Keeley  being  three-tenths,  and  of  Hargraves  two-tenths, 
and  the  remaining  five-tenths  being  divided  amongst  the  other  three. 
The  partner  hip  wri«;  evidenced  by  written  articles.  Dr.  Keeley  was  the 
doniinatinc^  spirit  of  the  firm,  lie  had  general  control  of  the  business, 
the  determination  of  the  dulie.s  to  be  performed  by  the  working  part- 
ners, being  all  the  others  except  Halpin,  the  fixing  of  their  wages, 
and  the  power  if  any  partner  violated  the  terms  of  the  agreement, 
or  failed  to  perform  his  duties  properly,  or  to  conduct  himself  in  a 
jE^cntlemanly  or  becoming  manner,  to  terminate  his  connection  with 
the  business.  He,  however,  did  not  ]m<h  himself  to  the  front  other- 
wise than  in  the  firm  name.    He  would  >ay: 

"1  am  the  big  spider  iu  the  bacli  ottlee.  Always  ttirow  a  little  mystery 
around  me;  k«ep  me  In  the  baekgrotind." 

Ouj;hton  prepared  the  reine<lies  and  Hargraves  was  the  corre- 
spondent and  literary  man — the  advertiser — or,  as  he  styled  himself, 
the  general  publicity  man.  He  designed  the  bottles,  got  up  the  labels, 
and  prepared  the  literature  by  which  the  remedies  and  business  was 
advertised.  He  wrote  the  partnership  agreement.  He  continued  his 
coimection  with  the  business  until  March,  1886,  when  he  was  forced 
to  sell  out  because  of  a  severe  criticism  of  Judd  for  something  he  had 
done. 

This  history  of  the  business,  and  Hargraves'  connection  therewith, 
is  gathered  from  his  testimony,  and,  so  far  as  the  nature  of  the  last 
partnership  is  concerned,  is  confirmed  by  a  copy  of  the  articles  filed 
as  an  exhibit.  His  testimony  also  covered  the  subject  as  to  whether 
there  was  any  gold  in  the  remedies  used  in  the  business.  He  testified 
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diat  he  knew  tlie  formula  by  which  those  remedies  were  prepared,  and 
that  they  contained  no  gold  whatever.  As  bearing  on  that  subject  are 
the  following  facts  testified  to  by  him :  Whilst  he»  Keeley»  and  Camp- 
bell were  running  the  business,  they  treated  a  sewing  machine  agent 
named  Dalliba,  at  Bloomington,  111,,  for  the  liquor  habit,  probably  the 
third  patient;  the  other  two  being-  Conafrv  anc!  Campbell.  For  the 
lirst  time  they  adminisiercd  to  him  chloride  of  gold  and  sodium  in 
form  of  pills,  except  once  when  it  was  administered  in  powdered  shape. 
They  did  not  know  especiaUv  what  effect  gold  would  have^  and  they 
used  it  as  an  experiment.  The  remedy  they  had  was  a  tonic  remedy, 
and  was  only  a  sobering  up  process.  They  ha<  1 1  have  something  better 
tlian  tliat  a*?  a  specific  for  the  liquor  habit.  The  gold  remedy  came 
near  killing  the  patient,  and  they  had  to  stop  it.  It  was  never  used 
afterwards.  They  hit  on  a  remedy  that  did  all  that  they  expected  the 
gold  to  do,  and  was  a  iar  more  valuable  specific  for  drunkenness  than 
gold,  and  they  used  it  in  its  place.  Keeley  often  said  to  Hargraves, 
"What  a  lucky  thing  we  happened  to  hit  upon  that  drug,*'  as  it  saved 
further  experiment,  and  was  not  dangerous.  The  remedy,  however, 
ha?  always  been  called  the  "Double  Chloride  of  Gold  Cure,"  as  they 
had  intended  to  use  gold  at  the  start. 

It  seems  that  the  medical  profession  regard  gold  in  certain  form< 
to  be  beneficial  to  mental  forces,  and  it  is  sometimes  prescribed  for  tliai 
purpose.  It  was  not  used  to  any  extent  as  a  medicine  at  that  time, 
but  has  been  used  more  since.  They  regarded  it  as  an  awfully  good 
name,  and  Keeley  hated  to  part  with  it.  He  claimed  that  it  was  an 
etTectivc  name  to  use — impressive.  They  reconciled  themselves  to  its 
u>c  on  the  idea  that  there  is  gold  in  everything — gold  in  mud — a  trace 
of  gold.  Keeley  would  say:  "There  is  a  trace  of  gold  any  way  in 
it,  and  that  is  enough."  *thty^  kept  up  the  fictkm  as  to  gold  by  having 
three  or  four  drams  of  chloride  of  gold  and  sodium  in  the  safe,  and 
showing  them  to  visitors  coming  to  look  over  the  laboratory  as  samples 
of  the  gold  and  sodium  u?ed  in  the  remedies.  They  were  constantly 
assailed  by  persons  claunmg  that  there  was  no  j^oUl  in  tlie  remedies. 
To  meet  this  criticism,  one  S.  T.  K.  Prime,  living  near  Dwight,  wlio 
claimed  that  people  generally  did  not  believe  there  was  any  gold  in 
^em,  at  their  instance  came  to  their  laboratory  and  picked  two  bottler 
from  the  stock  prepared  for  shipment  and  carried  them  to  Prof.  Mar- 
riner,  a  celebrated  analytical  chemist  at  Chicago,  for  analysis.  Before 
Prime  did  this,  Oughton  fixed  up  two  bottles  with  gold  in  them,  and 
put  thciii  in  a  row  that  was  half  full  of  bottles.  They  were  the  last 
two  bottles  in  the  row,  and  naturally  Prime  selected  those  two  bottles, 
as  they  were  the  nearest  to  him  and  came  first  to  his  hand.  Of 
course.  Prof.  Marriner  found  gold  in  the  mixture  submitted  to  him. 
and  thev  obtained  a  certificate  from  Prime  as  to  his  having  selected 
the  bnttles  from  those  in  the  laboratory  prepared  for  shiimicnt.  and 
one  from  Marriner  as  to  the  result  of  his  analysis,  and  circulated  them 
in  the  course  of  tiie  business. 

The  analytical  chemist,  whose  testimony  was  introduced  in  sup- 
port of  the  position  as  to  the  lack  of  gold  in  the  Keeley  remedies,  is 
Dr.  William  Krauss,  a  resident  of  Memphis,  Tenn.,  where  appellants 
reside  and  carry  on  business.   He  is  a  physician  also,  a  graduate  oi 
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the  Baltimore  College  of  Pharmacy,  has  taught  chemistry  at  the 
Memphis  Medical  College*  and  has  been  the  official  chemist  of  the 
Tennessee  Pharmaceutical  Association.  He  testified  that  he  analyzed 
the  mixtures  in  some  five  or  six  bottles,  purporting  to  contain  Keeley 
remedies  brought  to  him  by  the  appellant  C.  B.  James,  president  of 
the  appellant  Memphis  Keeley  Institute  and  the  active  litigant  on 
appellants'  side  in  this  litigation,  a  portion  of  them  shortly  after  the 
brincfing-  of  the  suit,  which  was  November  1902,  and  the  rest  about 
a  year  later,  and  that  none  of  them  contained  any  gold.  He  gave  in 
detail  the  analysis  that  he  made  so  tiiat  it  is  capable  of  being  deter- 
mined whether  it  was  properly  made.  The  bottles,  when  brought  to 
him,  were  sealed  and  labeled.  They  were  intact,  and  bore  no  evi- 
dence of  having  been  tampered  with.  He  described  the  bottles  and 
their  labels,  and  they  correspond  to  the  description  of  thoce  r^ntainin^ 
the  regular  Keeley  remedies.  The  bottles,  with  their  remaining  con- 
tents, were  filed  as  exhibits  in  the  cause.  In  the  course  of  his  testi- 
mony he  was  asked  and  answered  as  follows,  to  wit: 

**Q-  Then,  doctor,  you  know  there  is  no  gold  in  the  Keeley  remedies  by  rea- 
son of  tbe  tests  wblcli  yea  made? 

"A.  T  nm  absolutely  rnrtnfn  as  to  that  Absolutely  certain  that  tbm  Is 
no  gold  in  the  Keeley  remedies." 

As  bearing  on  the  genuineness  of  said  bottles  so  placed  in  Dr. 
Krauss'  hands  for  analysis,  Dr.  Samuel  Morrow,  physician  in  charge 
at  the  institute  of  appellants,  formerly  a  physician  on  appellee's  <^taflF 
at  Dwight,  and  m  the  employ  of  various  Keeley  Institutes  through- 
out the  country,  testified  that  on  September  30  and  October  16,  1901, 
shortly  after  api)clke  gave  notice  to  appellants  iliat  it  would  not  fur- 
nish any  more  Keeley  remedies,  except  for  patients  in  line,  it  made 
shipments  thereof  to  the  appellant  Memphis  Keeley  Institute,  invoices 
of  which  were  exhibited,  mat  the  appellant  C.  B.  James  reserved  out 
of  these  shipments  a  package  of  each  kind  of  remedy  for  analysis, 
and  locked  them  in  a  desk,  properly  scaled  and  labeled  as  they  arrived 
there,  and  that  he  afterward'^  saw  him  remove  these  bottles  froiTi  the 
desk  and  heard  him  say  that  he  was  going  to  take  them  to  Dr.  Kraiis*: 
for  anal\^is.  The  appellant  C.  B.  James  did  not  testify  in  the  case 
at  ail,  and  hence  gave  no  testimony  touching  the  gciimncness  o£  the 
bottles  which  he  furnished  Dr.  Krauss  for  analysis. 

Such,  then,  is  the  positive  and  direct  evidence  in  the  record  tend- 
ing to  show  that  appellee's  remedies  contain  no  gold.  The  evidence 
of  neither  of  those  witnesses  is  contradicted  in  any  particular,  nor  has 
any  affirmative  evidence  been  introduce^]  tending  to  show  that  said 
remedies  do  cnntain  .i^old.  As  stated,  ai)|H  llee's  position  here  is  simply 
that  this  positive  an(l  direct  testimony  comes  short  of  establishing  that 
said  remedies  do  not  contain  gold. 

It  undertakes  to  meet  Dr.  Krauss*  testimony  by  the  claun  that  there 
is  no  evidence  that  the  remedies  which  he  analyzed  were  genuine 
Keeley  remedies.  This  evidence  is  lacking,  it  is  urged,  because  the 
appellant  C.  B.  James  did  not  take  the  stand  and  testify  that  the  bottles 
which  he  furnished  Dr.  Krauss  were  genuine  Keeley  remedies;  i.  e., 
part  of  the  remedies  which  his  institute  had  received  from  the  ap^x^l- 
lee.  This  is  to  be  accounted  for  only  on  the  ground  that  said  appel- 
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lant  did  not  want  to  commit  perjury  or  admit  tliat  they  were  not 
genuine.  According  to  appellee,  said  appellant  was  bad  and  mean 
enough  to  commit  perjury,  but  did  not  have  courage  to  do  so.  But 


analyzed  were  genuine  ?  We  think  not.  Dr.  Kiauss  testified  that  he 
got  the  bottles  from  said  appellant,  and  that  they  were  sealed,  intact» 
and  bore  no  evidence  of  havinj^f  been  tampered  with. 

Dr.  Morrow  testified  that  said  appellant  took  out  of  a  shipment  of 
remedies  by  appellee  certain  bottles  for  analysis,  locked  them  in  a 
desk  properly  sealed  and  labeled  as  they  had  arrived  and  afterwards 
took  them  therefrom,  saying  that  he  was  going  to  deliver  them  to 
Dr.  Krauss  for  analysis.  It  is  true  that  between  the  time  of  putting 
the  bottles  in  the  dc^k-  and  taking  them  out  again,  or  nfter  taking 
them  out,  appellant  may  have  substituted  spurious  remedies.  But 
there  is  no  evidence  that  he  did,  and,  in  the  absence  of  such  evidence, 
the  presumption  of  fair  dealing  must  be  permitted  to  negative  the 
idea  that  there  was  any  substitution.  The  mere  fact  that  said  appel- 
lant  did  not  testify  that  there  had  been  no  substitution  cannot  be 
twisted  into  evidence  that  there  had  been  substitution.  It  is  a  weak- 
ening circumstance,  but  it  can  be  given  no  such  effect  as  this.  That 
appellants  had  genuine  Keeley  remedies  which  thev  might  have  turned 
over  to  Dr.  Krauss  for  analysis  is  charged  in  the  bill,  and  part  of  the 
relief  sought  therein  was  a  delivery  of  them  up  to  appellee  on  reim- 
bursement being  made  of  the  price  paid  for  them. 

Then,  as  to  Hargraves'  testimony,  the  only  way  m  which  it  is  met 
is  bv  the  claim  that  it  is  unreasonable  to  believe  that  he  knew  the 
formula  by  which  the  Keele\'  remedies  were  made.  The  basis  of  this 
claim  as  to  unreasonableness  is  that  Hargraves  was  neither  a  physician 
nor  a  chemist;  that  he  was  the  speechmaker  and  literary  man  of  the 
concern,  and  no  part  of  his  dtities  related  to  compounding  remedies ; 
that,  if  the  secret  of  the  formula  was  known  to  each  of  the  partners, 
there  would  be  nothing  to  prevent  either  from  going  into  the  business 
on  his  own  account  upon  the  dissolution  of  the  copartnership,  and 
compounding  the  remedy  and  treating  ])aticnts  under  the  Keeley  rem- 
edies; and  that  Dr.  Keeley  was  the  important  man  and  controlling 
and  dominant  factor  in  the  concern.  We  fail  to  sec  anything  in  any 
of  these  circumstances  to  render  Hargraves'  knowledge  of  the  formula 
so  unreasonable  as  to  require  one  to  hold  his  sworn  statement  that 
he  did  know  the  formula  to  be  untrue.  The  partnership  agreement  it- 
self wouUl  <^eem  to  indicate  that  he  knew  it,  for  it  is  expressly  pro- 
vided thcrt^^in  that: 

''Each  member  of  the  firm  sball  Jeaioosly  guard  all  iuforniation  pertaining 
to  the  conipoundlng  of  said  remedies  and  their  constltaent  parts  and  ele- 

r  1!"^  :i!  !  <;hall  under  no  consideration  divulge  any  tnlomation  whatever 
concerning;  their  luanofacture  to  any  one  whatever." 

But  Hargraves*  testimony  ia  not  confined  to  telling  what  the  formula 
contained.  It  tells  of  tricks  resorted  to  in  order  to  make  the  public 
believe  that  the  remedies  contained  gold,  when,  in  fact,  they  did  not. 
In  the  trick  played  upon  Prime  and  Prof.  Marriner,  Oughton,  presi- 
dent of  the  appellee  since  February  21,  1900,  when  Dr.  Keeley  died, 
was  tiie  prominent  figure.  He  testified  as  a  witness  in  the  case,  yet 


lacking  that  said  remedies  so 
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he  was  not  asked  about  nor  did  he  testify  in  regard  to  this  matter. 

If  such  tricks  were  resorted  to,  tliey  can  be  accounted  for  oo  no  other 
basis  than  that  the  remedies  did  not  contain  gold.  If  they  had  con- 
tained p^tjld.  they  would  not  have  been  resorted  to.  Criticism  of  Mar- 
graves' testimony,  at  various  points,  has  been  indul,c:cd  in.  We  can- 
not enlarge  this  opinion  to  take  them  up  in  detail.  We  have  consider- 
ed them  carefully,  and  find  nothing  in  them  to  lead  us  to  discredit  his 
testimony.  The  most  that  can  be  said  against  his  testimony  is  that  he 
was  probably  a  willing,  and,  possibly,  a  revengeful  witness. 

But  this  is  not  all  the  evidence  in  support  of  the  position  that  the 
Kecley  rcniedies  contain  no  gold.  There  is  a  circumstance  which,  if 
a  consideration  of  the  testimony  of  Hargraves  and  Krauss  left  one  in 
a  state  of  doubt  on  the  subject,  is  sufficient  to  drive  one  to  the  con- 
clusion that  this  position  is  correct.  Said  Oughton,  appellee's  presi- 
dent, who  has  done  all  the  chemical  work  in  preparing  the  remedies 
in  question,  and  who  knows  the  formula,  was  put  on  the  stand  by  ap- 
pellants. He  was  asked  in  regard  to  the  Kceley  treatment  as  to  wheth- 
er it  contained  gold,  and  he  refused  to  answer.  An  extract  from  his 
testimony  is  in  these  words : 

"Q.  104.  Is  there  any  gold  in  tbia  treatment? 

I  refuse  to  ans^^'er. 
"Q.  wtk  Wo  tnsiRt  tliat  yon  do  answer. 
••A.  I  still  refuse. 

*'Q.  160.  We  notify  you  then  that  at  the  bearing  we  stttll  Insist  that  tliete 
18  no  gold  In  the  treatment  Do  jon  still  rtftue  to  answerf 
♦*A.  I  still  refuse." 

It  is  hard  to  account  for  this  refusal  upon  any  other  basis  than  that 
the  remedies  do  not  contain  gold.   It  cannot  be  accounted  for  on  the 

ground  that  the  formula  is  a  secret,  and  it  was  not  to  be  expected 
that  the  secret  would  l)e  disclosed.  But,  if  there  is  gold  in  the  rem- 
edies, in  so  far  the  formula  is  not  a  secret.  For  over  a  quarter  of  a 
century  appellee  has  claimed  to  the  public,  and  emphasized  its  claim, 
that  its  remedies  contain  gold.  An  answer  to  this  question  would 
not  open  up  the  rest  of  the  formula  or  the  extent  of  the  gold  it  con- 
tained, for  so  far  the  formula  was  a  secret.  But  as  to  whether  there 
was  any  gold  at  all  there  was  no  secret  as  to  thnt  if  there  was  gold 
there.  The  silence  of  appellee's  president  when  asked  this  question 
must  there  lore  be  construed  against  it. 

This  brings  us  to  the  other  reason,  why  the  lower  court  refused  to 
give  any  effect  to  the  position  that  appellee's  business  had  been  built 
up  and  was  being  maintained  by  fraudulent  misrepresentations.  It 
was  tliat,  even  if  this  was  true,  it  was  not  against  appellee's  right  to 
relief.  But,  before  considering  just  how  this  was  attempted  to  be 
made  out,  it  is  to  be  noted  that  this  court  has  heretofore  held  that  a 
court  of  equity  should  not  protect  against  injury  or  invasion  a  busi- 
ness of  selfii^  a  medicine  which  has  been  built  up  and  is  being  main- 
tained by  fraudulent  misrepresentations  as  to  its  ingredients,  and  this 
on  the  ground  that  a  suitor  in  equity  should  come  into  court  with 
clean  hands  This  it  did  in  the  ca>e  of  Fig  Syrup  Co.  v.  Stearns,  73 
Fed.  81'-^,  20  C.  C.  A.  22,  aa  L.  R.  A.  56.  That  was  a  suit  by  a  man- 
ufacturer of  a  liquid  laxative  medicine,  to  which  he  gave  the  name 
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*Syrup  of  Figs"  or  "Fig  Syrup,"  to  enjoin  another  from  interfering 
with  his  business  by  unfair  competition.    It  was  held  that  it  was  not 

entitled  to  the  injunction  because  it  falsely  and  fraudulently  represent- 
ed to  the  pubHc  that  the  juice  of  the  fig"  was  the  important  medicinal 
a^^cnt  in  the  composition  of  the  medicine,  when,  in  fact,  just  a  suspi- 
cion of  lig  juice  was  put  into  iL  not  for  the  purpose  of  affecting  its 
medicinal  character  or  even  its  flavor,  but  merely  to  give  a  weak  sup- 
port to  the  statement  that  the  article  sold  was  syrup  of  figs,  and  the 
laxative  agent  in  it  was  senna.  This  was  so  held  notwithstanding 
there  was  much  evidence  introduced  showing  that  it  wr<  a  very  use- 
ful medicine  and  prescribed  by  physicians  of  high  standing.  Judge 
Taft  <;aid : 

"This  ia  a  fraud  upon  the  pubiic.  It  la  true,  it  may  be  a  luinniess  buinbug 
to  palm  off  upon  the  public  as  synip  of  figs  wbflt  is  gyrtip  of  senna,  bnt  it  Is 
nevertheless  of  such  a  character  thnt  n  court  of  (Mjni ty  \v!ll  not  encourage  it 
by  extending  any  relief  to  the  person  who  seelcs  to  i)rotect  a  business  which 
bu  grown  out  of  and  la  dependent  npon  audi  deceit** 

The  case  was  suhsequently  approved  and  followed  by  the  Su- 
preme Court  in  the  case  of  Worden  v.  California  Fig  Syrup  Co.,  187 
U.  S.  519,  2Z  Sup.  a.  161,  47  L.  Ed.  288. 

The  case  we  have  here  comes  clearly  within  the  holding  in  these 
two  cases.  The  ground  upon  which  the  lower  court  held  that  tiie  fact 
^hat  appellee's  business  may  have  been  built  up  and  grown  out  of 
fraudulent  misrepresentations  to  the  public  was  not  in  the  wav  of  its 
right  to  the  relief  it  sought  was  substantially  this :  A  dismissal  of  the 
biU  for  that  reason  would  aid  the  appellants  in  practicing  the  very  same 
fratid  upon  the  public  that  it  is  claimed  that  appellee  is  practicing,  and 
would  therefore  put  the  court  in  an  inconsistent  position.  The  way  in 
which  it  was  thought  that  sucli  a  disniis?rtl  would  have  this  effect  was 
that  it  would  amount  to  an  adjudication  tiiat  the  appellant  Memphis 
Keeley  Institute  had  a  valid  subsisting  contract  with  appellee,  and 
thereby  enable  it  to  obtain  remedies  from  appellee  to  administer  to 
patients.  But  such  a  dismissal  could  not  possibly  have  any  such  effect. 
It  would  not  be  an  adjudication  as  to  the  rights  of  the  parties  as  be- 
tween  themselves.  It  would  be  a  direct  refusal  to  make  any  such  ad- 
judication. And  a  court  of  equity  will  not  aid  a  plaintiff  who  comes 
kforc  it  with  unclean  hands,  even  though  by  not  doinj^  so  it  deprives 
itself  oi  ilic  opportunity  to  prevent  the  defendant  from  doing  the  un- 
dean  thing,  and  thus  may  be  said  to  indirectly  aid  the  defendant  in 
)  (hm^.  In  the  Fig  Syrup  Case  the  defendant  was  taking  plaintiff's 
business  by  unfair  competition,  and  was  practicing  the  very  same  fraud 
on  the  public,  because  of  which  the  court  refused  to  aid  plaintiff,  yet 
the  court  did  not  stop  him  from  so  doinp^  by  granting  plaintift  injunc- 
tive rehef,  but  turned  the  plaintiff  out  of  court. 

COtmsel  for  appellee  cites  and  relies  on  a  number  of  cases  which 
hold  that  a  court  of  equity  will  not  turn  out  of  court  an  unclean  man, 
or  a  man  who  has  dmie  an  unclean  thing  which  has  no  relation  to  the 
thin<r  which  it  is  sought  tr>  hnve  protected  by  its  decree.  But  such 
•  Incisions  have  no  application  liore.  The  uncleanness  here  has  to  do 
with  the  very  thing  which  the  court  is  asked  to  protect  and  prevent 
fmm  injury  and  invasion  by  appellants.  The  appellee  claims  to  have 
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the  right  to  administer  and  to  sell  for  administration,  in  the  state  of 
Tennessee,  it?  Kcclcy  remedies,  and  that  nppcnnnt?  are  injurin'^  that 
ripfht  and  invading  it?  business  by  asserting  that  it  ha^  the  right  to 
and  is  in  fact  administering  such  remedies  at  the  Memphis  Institute, 
and  asks  tlie  court  to  protect  its  right  and  business  from  such  injury 
and  invasion  by  enjoining  appellants  from  so  claiming,  canceling  the 
contracts,  and  requiring  a  delivery  up  of  the  remedies  held  by  appel- 
lant. But  that  business — the  very  thing  which  the  court  is  asked  to 
protect— is,  as  we  have  held,  undean  in  the  particular  stated  Hence 
it  is  a  clear  case  within  the  rule  that  a  court  of  equity  will  not  aid  one 
who  comes  before  it  with  undean  hands. 

It  should  be  noted,  however,  though  it  is  not  relied  on  either  by  the 
lower  court  or  bv  appellee':^  counsel  here,  that  the  fact  in  regard  to  ap- 
pellee's fraudulent  misrepresentations,  as  we  have  adjudged  it,  was 
not  set  up  by  appellants  in  their  answer  as  a  defense  to  the  suit.  This 
presents  the  question  whether,  in  the  absence  of  its  having  been  so 
presented,  any  effect  can  be  given  to  it  It  seems  to  be  well  settled 
that  such  a  matter  need  not  be  pleaded  as  a  defense  to  the  suit.  If  it 
appears  from  the  record,  it  will  be  given  effect  notwithstanding  it  has 
not  been  pleaded.  The  theory  upon  which  this  is  done  is  that  in 
reality  it  is  not  a  matter  of  defense.  It  is  given  efTect  to,  not  on  de- 
fendant's account,  but  because  of  the  public.  As  said  by  the  Supreme 
Court  of  Tennessee  in  the  case  of  Simmons  Med.  Co.  v.  Drug  Co., 
5Ki  Tcnn.  99,  23  S.  W.  169: 

"It  is  not  strictly  si)onkinf;  n  dofonse  at  all,  but  rather  an  interpositioa 
by  the  court  to  discourage  fraud  aud  wrong  upon  the  public." 

The  following  dedsions  lend  support  to  and  uphold  this  doctrine: 
Fetridge  v.  Wells,  13  How.  Prac,  (N.  Y.)  385;  Cardoze  v.  Swift. 
113  ]\rass.  250;  Dunham  v.  Presby,  120  Mass.  285  ;  Connell  v.  Reed, 
128  Mass.  177,  35  Am.  Rep.  397;  Teoli  v.  Nordrill,  23  R.  I.  87,  49 
Atl.  489;  Mass.  Nat.  Bank  v.  Shine,  1(53  N.  Y.  3G0,  57  N.  E.  GU. 

In  view  of  the  holdinj;:^  that  we  have  made  as  to  this  matter,  it  is 
not  necessary  that  we  consider  any  other  question  raised  and  discussed 
on  the  appeal. 

We  feel  constrained,  therefore,  to  adjudge  that  the  decree  of  the  low- 
er court  be  reversed,  and  the  cause  renianded  thereto,  with  directions 
to  dismiss  the  bill* 
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(156  Fed.  07.) 

UNITED  STATES  r.  CHAKLES  U.  WYMAN  &  CO. 
(CIrcalt  Oonrt  of  Appeals,  Eigbtb  arcoit  July  22,  1907^ 

Nob.  1,790^  2fiB0, 

Im  CunouB  PuAiM  Pbotbbt— Pkmod  worn  Fimro. 

Customs  Administrative  Act  Juno  10,  1S90.  c.  407,  §  14,  26  Stat  131 
[U.  &  Oontp.  St  IdOl.  p.  1833L  permittiug  protests  against  decisions  of  col- 
lecUm  of  emtoms  to  be  filed  **wltblii  ten  days  after  Irat  not  before**  llqol- 

dation  of  the  entries,  fixes  (lofniit.'Iy  tho  tlmo  ^Yit^liIl  which  a  protest  mUSt 

be  tiled;  and,  If  not  tiled  within  this  period,  a  pi'  it  si  is  Invalid. 

'  l£d.  Note.— -For  cases  in  point  see  Cent  Dig.  vol.  15,  Customs  DuUos, 

i  mi 

2L  Saio^Bxtension  of  GAxk— Customhouse  Ebrob. 

By  n  customhouse  error  the  date  of  Ihiuidatlon  wns  stated  In  an  entry 
as  i>eing  later  than  it  was  in  fact,  and  a  representative  of  the  importer  was 
thereby  misled;  but  the  correct  date  was  given  in  both  a  notice  sent  to 
tlie  Importer  and  the  liquidation  bulletin  posted  for  inspection  by  Im- 
porters. Held,  that  the  error  did  not  have  the  effect  of  extending  the 
pertod  for  filing  protests,  prescribed  by  Castoms  Administrative  Act  June 
10.  1890.  c.  407,  fi  14,  26  Stat.  137  [U.  S.  Coinp.  St  1901,  p.  1933]. 

[Ed.  Not&— For  cases  in  point  see  Cent.  Dig.  vol*  15,  Customs  Duties, 
f  m] 

8.  Sam*— lAQtnoATroii'-DiscBCPiiNOT  in  Datc. 

For  tlip  ]nirpose  of  ascHrtainiiif;  the  date  for  filing  protests,  importers 
are  bound  to  take  notice  of  the  dates  givcu  in  the  liquidation  bulletin  pub- 
Ifoly  posted  as  prescribed  by  the  customs  regulations ;  aud,  in  case  of  con- 
flict between  the  bulletin  and  notations  on  tbe  entry,  tbey  sboald  be  gov- 
erned by  the  former. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  15,  Customs  Duti^ 

ff  im 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Missouri. 

Edward  P.  Johnson,  Asst.  U.  S.  Atty.  (Henry  W.  Blodgett,  U.  S. 
Atty.,  on  the  brief),  for  the  United  States. 

Clinton  Kowell  and  Joseph  H.  Zumbalen,  for  importers. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI* 
NER«  District  Judge. 

RTNKR.  Di?trirt  Judge.  This  is  an  appeal  from  an  order  of  the  Cir- 
cuit Court  for  the  Eastern  district  of  Mis^^'mri,  revcrsinj^f  the  action 
of  the  Board  of  United  States  General  Aj)pr<iiscrs  in  overruling  the 
protest  of  Charles  11.  VVyman  &  Co.,  a  corporation,  importer,  and 
further  ordering  that  the  surveyor  of  customs  at  the  port  of  St  Louis 
reliquidate  the  entry  in  controversy  according  to  certain  findings  made 
by  the  court 

It  appears  from  the  record  that  Wyman  &  Co.  imported  on  the 
steamer  Wilhelm  der  Grosse  from  Bremen  two  cases,  numbered  521 
and  525,  containing  millinery,  buckles,  and  ornaments  valued  at  $135. 
The  importation  was  entered  on  the  3d  day  of  July,  1900,  at  the  port 
of  St  Louis  as  No.  17.  The  duty  diereon  was  fixed  at  60  per  cent 
ad  valorem,  under  paragraph  434  of  the  tariff  act  of  1897.  Act  July 
Z^,  1897,  30  Stat  161,  c.  11  [U.  S.  Comp.  St  IdOl,  p.  1676].   The  en- 
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try  was  liquidated  July  fi.  lOoo.  The  liquidating  clerk,  by  mistake^ 
made  the  date  of  Hquidation  July  7,  instead  of  July  6,  1900,  the  figure 
"7"  beini^  in  red  ink.  Me  then  passed  the  entry  back  to  the  entry  clerk, 
who  discovered  the  error  in  the  date  and  corrected  it  by  drawing  a  line 
through  the  figure  "V  and  writing  over  it  in  black  uik  the  figure  "6." 
It  was  admitted  by  the  importer  that  the  change  was  not  made  with 
the  intent  to  injure  or  benefit  any  one*  The  record  of  the  liquidation 
of  this  entry.  No.  17,  in  the  entry  derk's  office,  shows  that  it  was  Vuy.u- 
dated  July  G.  1900.  The  evidence  shows  that  the  entry  was  placed 
upon  the  bulletin  of  li(]uidatinns.  which  is  posted  for  the  inspection 
of  importers ;  aiul  it  is  stipulated  between  the  parties  that  the  bulletin 
sheet  of  July  G,  1900,  shows  this  entry  to  have  been  posted  as  liquidated 
July  6,  1900.  The  importer  also  received  notice  dated  July  6,  1900, 
from  the  entry  clerk,  advising  it  of  the  liquidation  of  this  entry ;  and 
the  incmorandnm  on  the  back  of  this  notice  settinj^  forth  the  data  from 
which  to  prepare  a  protest  was  admitted  to  be  iri  t!ie  handwriting  of 
Mr.  Holhnan,  acting;  for  and  on  behalf  of  the  importer.  The  protest 
was  presented  to  the  surveyor  of  customs  on  the  17th  of  July,  1900, 
who  declined  to  receive  it  on  the  ground  that  it  was  not  presented  in 
time.  It  was  then  presented  to  the  Board  of  United  States  General 
Appraisers,  who.  after  hearing,  on  the  ITtli  of  October,  1905,  sustained 
the  dfci«=ion  of  the  .surveyor.  An  application  was  tlien  made,  within 
the  tunc  allowed  by  law,  to  the  Circuit  Court  for  the  Eastern  di'^trict 
of  Missouri,  for  a  review  of  the  questions  of  law  and  fact  involved  in 
the  decision;  and  upon  consideration  of  the  evidence  taken  by  the 
Board  of  General  Appraisers,  together  with  some  additional  evidence 
taken  pursuant  to  an  order  of  court,  the  Circuit  Court  entered  the  order 
here  complained  of. 

Two  questions  are  presented  by  this  record:  First,  was  the  protest 
presenterl  in  time;  and,  second,  if  so.  was  the  merchandise  properly 
assessed  at  GO  per  cent,  ad  valorem,  as  jewelry,  under  paragraph  434 
of  the  act  of  1897? 

Section  14  of  an  act  of  Congress  (Act  June  10,  1890,  26  Stat.  137, 
c.  407  [U.  S.  Comp.  St.  1JK)1.  p.  11)33)),  entitled  "An  act  to  simpUfy 
the  laws  in  relation  to  the  collection  of  revenue."  approved  June  10. 
1800),  so  far  as  it  becomes  necessary  for  the  determination  of  the  ques- 
tion first  suggested,  is  as  follows: 

"That  the  declRton  of  the  collector  as  to  the  rate  and  amount  of  dntle* 

eliargoable  upon  imported  ineroliniidlse.  includitiK  all  dutiable  costs  and  Hiar- 
iZvH.  iiud  as  to  all  fofs  and  exactions  of  wljatcver  character  (except  duties  oil 
tonnage),  shall  be  final  and  conelusivo  against  all  persons  interested  therein 
unleas  the  owner,  importer,  consignee,  or  agent  of  such  merchandise,  or  the 
p<«r<!oii  pnyinff  such  f»^es.  charges,  and  exactions  other  than  dntif^s.  shnl!. 
wiUiiu  tea  days  after  'but  not  before'  such  ascerlainiuent  and  litiuidation  of 
duties,  as  well  in  eases  of  nierebandlfle  entered  in  bond  as  for  consuinptloii,  or 
within  ten  day^i  nft*'r  tlif  pnymciit  of  sMich  f<f^*5.  Hjargfs.  and  exactions.  If 
dis.siitiHlleU  with  smli  (!•  <  isiuu  •^\\v  uulire  in  writing  to  the  cull(^<'tor.  setting 
forth  therein  distinctly  and  spcciilcaily.  and  In  respect  to  each  entry  or  i»ay- 
lUi'nt.  tlto  ronsoTjv  for  his  ol».i<>i  j i< tns  tluMcto.  and  if  tlie  n»erehandise  is  on- 
tercHi  for  eonsum])tiou  shall  pay  the  lull  amount  of  the  duties  and  charges  as- 
certained to  be  due  thereon.** 

We  think  the  provision  of  the  statute  above  quoted  fixes  definitely 
the  time  within  which  the  protest  must  be  filed«  and  that  the  10  days 
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bei^rlns  to  run  from  the  date  of  final  liquidation.  Prior  to  this  net  of 
18y0,  a  protest  could  be  filed  at  any  time  after  entry  and  duties  esti- 
mated thereon;  the  final  liquidation  being  regarded  only  as  fixing 
the  limit  beyond  which  notice  could  not  be  given.  Davies  v.  Miller, 
130  U.  S.  284,  9  Sup.  Ct  560,  32  L.  £d.  932.  The  case  of  Davies  v. 
Miller  was  decided  in  1889,  and  the  statute  in  force  at  that  time  pro- 
vided that  the  decision  of  the.  collector  should  ho  final  unless  the"  own- 
er, importer,  agent,  or  consij^^nee  of  the  merchandise — "shall  within 
ten  days  after  the  ascertainment  and  liquidation  of  duties  ♦  ♦  * 
give  notice  in  writing  to  the  collector  on  each  entry,  if  dissatisfied  with 
his  decision,  setting  forth  therein  distinctly  and  specifically  the  grounds 
of  his  objection  thereto."  This  provision,  as  already  suggested,  the 
Supreme  Court  held,  only  fixed  the  limit  beyond  which  notice  could 
not  be  given ;  and  it  was  doubtless  for  the  very  purpose  of  avoiding 
the  inconvenience  arising  from  this  practice  that  in  the  act  of  1890  the 
words  "but  not  before"  were  inserted  in  section  14,  thus  confining 
the  time  of  the  protest  to  within  10  days  from  final  liquidation  and  to 
prevent  it  from  being  filed  either  before  the  final  ascertainment  or 
after  the  expiration  of  the  10  days  from  such  final  ascertainment.  In 
re  Guggenheim  Smelting  Company,  112  Fed.  617,  50  C.  C.  A.  374; 
In  re  Bailey  et  al.,  112  Fed.  (C.  C.)  41H. 

It  is  admitted  that  this  entry,  No.  17,  was  as  a  matter  of  fact  licjui- 
dated  on  the  6th  of  July,  1900,  but  it  is  insisted  that,  because  the  liqui- 
dating clerk  by  inadvertence  indorsed  upon  the  entry  in  red  ink  the 
words  "liquidated  July  7th,  1900,"  the  time  for  filing  the  protest  began 
to  run  from  that  date.  While  it  is  true  that  Mr.  I  Tollman,  represent- 
ing the  appellee,  stated  in  his  affidavit  that  he  nl^tnined  possession  of 
entr>^  No.  17  in  order  to  get  the  details  of  the  a>>c>sment  for  the  pur- 
pose of  filing  protest  if  necessary,  and  that  he  ilid  not  observe  any 
date  other  than  the  date  of  July  7, 1900,  as  indicating  the  date  of  liqui- 
dation ;  yet  in  our  judgment  the  fact,  if  it  was  a  fact,  that  the  correc- 
tion of  the  date  on  the  entr>'  had  not  been  made  until  after  Mr.  HoU- 
man's  examination,  which  he  states  in  his  affidavit  was  made  July  7, 
190(1,  would  not  have  the  effect  to  extend  the  time,  for  the  importer 
was  not  bound  to  take  notice  of  the  notations  made  by  the  liquidating 
clerk  on  the  entry,  but  was  bound  to  take  notice  of  the  liquidation  bul- 
letin sheet  posted  for  inspection  by  importers  and  the  notice  sent  to 
the  importer  by  the  entry  clerk.  Article  1417  and  article  1460,  Customs 
Rcsrnlations  1899.  It  is  admittr  !  that  both  the  notice  sent  to  the  im- 
porter and  the  liqni<lation  bulletin  >heet  in  relation  to  this  entry  were 
dated  July  6,  19UU,  and  that  the  liquiilation  bulletin  sheet  shows  the 
entr}-  in  question  to  have  been  posted  as  liquidated  on  July  6,  VJOO. 
We  think,  too,  that  the  record  clearly  shows  that  the  correction  of  the 
date  on  the  entry  itself  was  made  on  July  6,  1900,  the  date  of  liquida* 
tion,  and  the  fact  that  Mr.  HoUman  did  not  see  it  was  due  to  some 
oversight  on  his  part.  Mr.  Johnson,  the  entry  clerk,  testified  that 
entries  were  recorded  the  day  they  were  received  in  a  record  hook 
called  "Record  oi  Liquidations,"  and  that  this  entry,  No.  1?,  appeared 
upon  that  book  as  liquidated  July  G,  1900,  and  that  no  change  or  cor- 
rection in  relation  to  this  entry  was  made  upon  the  record.  Hence  the 
correction  of  the  date  upon  the  entry,  it  is  reasonable  to  presume,  was 
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made  before  the  entry  was  recorded.  It  follows  from  what  has  hecn 
said  that  the  decision  of  the  l^oard  ol  General  Appraisers  was  rigfatt 
and  should  have  been  aflirmcd. 

The  conclusion  reached  upon  the  first  question  presented  by  the 
record  renders  it  unnecessary  to  consider  the  second  question. 

The  order  of  the  Circuit  Court  is  reversed,  with  directions  to  affirm 
the  decbion  of  the  Board  of  United  States  General  Appraisers. 


(150  Fed.  lOa) 

8TAIR  T.  KANH. 

(Circuit  Court  of  Appeals,  Sixth  Circuit   October  17, 1901.) 

No.  1,G5G. 

1.  Neolioenck— Action  fob  Neolioknce— Question  fob  JritT. 

The  petition,  in  an  action  aj^ainst  the  lessee  of  a  theater  for  a  personal 
Injury,  alleged  that  among  the  appliances  of  the  theater  of  which  de- 
fendant had  control  was  a  fire  extinguisher,  which  was  kept  on  the  sill 
of  au  open  window  at  the  side  of  the  stairway  leading  to  the  gallery  of 
the  theater,  that  it  was  unsecured,  and  was  In  a  place  where  men  and 
twys  In  crowdinp:  down  t!ip  ^^^mirwny,  ns  was  usual  at  the  close  of  a  per- 
formance, were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did, 
and  tbat  It  fell  and  Injured  plaintiff,  who  was  on  the  walk  below.  There 
was  evidence  tending  to  support  sueh  allegations.  Held,  that  the  p'-tftlou 
and  evidence  made  a  case  of  negUgoice  which  was  properly  submitted 
to  the  jury. 

2.  Bams— ESriDBifCT  to  Estabush. 

The  accident  Itfjrif  In  sn  ii  oase  may  be  regarded.  In  the  absence  Of 
explanation,  as  proof  of  tlie  negligence  charged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  37,  Negligence,  §| 
218,  271.] 

8l  Bvioenck— Rklevanct— Similak  Tkansactions, 

In  such  action,  evidence  was  admissible  to  show  that  the  descending 
crowd  had  several  times  previously  dislodged  the  Are  extinguisher  from 
Its  place  in  the  window,  and  that  such  fact  was  known  to  defendant,  as 
material  In  determlnlns:  whether  or  not  the  Are  extinguisher  was  In  an 
unsafe  and  dangerous  place,  and  whether  defendant  was  negligent  in 
pladne  and  permitting  It  to  remain  there  on  the  oceaslon  In  Issae. 

'Vj]  votfib— For  cases  In  polnt»  see  Gent  Dig.  toL  20,  Evidence^  H 
40G-413.J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

Wm.  B.  Beebe  and  A.  W.  Lamson,  for'plaintiff  in  error. 

R.  B.  Newcomb,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  J  ulge.  This  was  a  suit  brought  by  a  minor, 
through  his  mother,  for  personal  injuries  against  the  lessee  of  the 
Cleveland  Theater,  in  Cleveland,  C)hio.  The  young  man,  Kane,  had 
attended  a  night  performance,  and  as  he  was  leaving  the  theater  he 
was  struck  on  the  sidewalk  in  front  by  a  fire  extinguisher,  which, 
during  the  performance,  and  for  some  time  before,  had  been  standing 
in  the  window  on  the  third  or  gallery  floor,  next  the  staurs  down  which 
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occupants  of  gallery  passed  to  reach  the  street.  The  castf* 
went  to  the  jury,  and  there  was  a  verdict  for  the  plaintiff. 

It  was  the  contentinn  of  the  plaintiff  that  the  defendant  owned  and 
controlled  the  lire  extincrnisher,  that  he  negligently  and  caretessly 
placed  it  in  the  window  unfastened  and  unsecured,  and  as  a  result  it 
fell  from  tiie  building  and  injured  tiie  plaintiff.  In  other  words,  the 
contention  was  that  the  iire  extinguisher  was  unfastened  and  unse- 
cured, and  occupied  a  dangerous  position,  and  that,  although  no  one 
saw  it  fall,  the  jury  had  a  right,  under  the  circumstances,  to  infer 
that  it  fell  becan«c  of  the  negligence  of  the  defendant  in  pennitting  it 
to  remain  where  it  was,  when  he  might  reasonably  anticipate  that  the 
crowding  and  jostling  of  the  young  men  and  boys,  just  out  from  an 
entertainnient  and  eager  to  readi  the  street,  would,  in  their  hurry,  push 
it  from  the  window  onto  the  fire  escape  and  peimit  it  to  fall  down  upon 
the  people  leaving  the  theater  below. 

There  are  really  but  two  questions  presented :  First,  whether  the 
petition  stated  a  case  of  negligence  which  was  supported  by  sufficient 
evidence  to  sustain  the  verdict :  and.  second,  whether  the  court  did 
right  in  perniittmg  llic  introduction  of  evidence  tending  to  show  that 
the  fire  extinguisher  was  so  placed  in  the  window,  unfastened  and 
unsecured,  and  next  the  stairs  which  descended  from  the  gallery  to- 
wards the  street,  that  on  several  occasions  it  was  struck  by  the  jostling 
crowd  and  fell  over  in  the  direction  of  the  fire  escape,  being  caught 
and  held  by  an  employe  then  on  duty.  There  are  some  other  ques- 
tions relating  to  charges  given  or  refused,  but  they  all  really  depend 
upon  the  disposition  of  those  that  we  have  indicated. 

1.  As  to  the  petition  and  the  evidence  In  its  support,  we  entertain 
no  doubt  that  a  case  of  negligence  was  stated  by  the  plaintiff,  and 
^lat  the  evidence  was  sufficient  to  warrant  the  court  in  leaving  to  the 
jury  the  determination  whether  the  defendant  was  or  was  not  guilty 
as  charged.  The  petition  states  that  the  defendant  had  charge  and 
control  of  the  fire  extinguisher  which  fell  and  injured  the  plaintiff; 
that  the  defendant  negligently  placed  it  in  a  window  next  the  stairs 
which  descended  from  the  gallery,  not  safely  or  properly  fastened  or 
secured,  and  as  a  result  it  fell  from  the  window  over  the  ihie  escape  and 
down  on  to  the  street,  where  it  struck  and  injured  the  plaintiff,  who 
was  just  leaving  the  theater.  We  think  this  states  a  case  in  favor  of 
the  young  man  against  the  lessee  of  the  theater.  The  latter  was  com- 
pelled by  law  to  provide  a  fire  extinguisher,  but  it  was  his  dtity  to  put 
it  in  a  secure  place,  where  it  would  not  be  liable  to  fall  out  the  theater 
and  injure  a  patron  or  passer-by.  This  obligation  accompanied  the 
duty.  The  petition  charges  the  violation  of  the  obligation  to  place 
the  fire  extinguisher  in  a  secure  place.  He  was  negligent  in  placing  it 
where  the  ordinary  movement  of  a  gallery  crowd  (of  which  he  was 
advised)  might  jostle  it  loose  and  let  it  fall  on  to  the  sidewalk.  The 
accident  itself  might  be  regarded,  in  the  absence  of  explanation,  as 
proof  of  tiie  negligence  charged.  Scott  v.  London  Dock  Co.,  3  H.  & 
C,  596;  Cinti.,  etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed.  528, 
71  C.  C.  A.  316, 1  L.  R.  A.  (N.  S.)  688;  Traction  Co.  v.  Holzenkamp, 
74  Ohio  St,  379,  78  N.  £.  529. 


Digitized  by  Google 


128 


M  C.  C.  A.  B8P0BT8. 


2.  The  rulinpf  on  the  introduction  of  certain  evidence  aroi=ie  during^ 
the  testimony  of  Gross  and  Grussey,  employes  of  the  defendant  not  a 
great  while  before  the  accident.  Gross  was  a  special  police  officer  and 
watchman  in  charge  of  the  gallery  from  October  1,  1904,  until  Feb- 
ruary, 1906.  He  noticed  the  fire  extinguisher  standing  in  the  window 
next  the  stairway  where  the  crowd  descended  from  the  gallery.  A^kcd  to 
state  what  he  noticed,  if  an\  tliing,  with  reference  tr>thc  fire  cxtin^-uish- 
er  when  the  crowd  woiiM  be  going  down  stairs,  he  said,  after  objection  : 

*The  crowd  would  rush  for  the  stairs.  They  would  jam  up  against  the 
window,  and,  when  tbe  window  was  open,  tbere  was  twice  that  the  fire  ex- 
tinguisher fell  out,  and  I  grabbed  It** 

At  another  place,  Gross,  in  answering  as  to  how  the  crowd  came 
to  knock  the  iire  extinguisher  out  of  the  window,  said: 

^It  started  to  fall,  and  I  grabbed  tt  as  It  went  out,  becauae  tbe  crowd  came 

ru^hlii^'  Mkr  a  lot  of  oattlo.  Ttro  small  boy8  especially  WOUld  fall  Into  tbe  slIl 
of  the  window  as  tbey  went  down  those  stairs." 

Grussey  was  ticket  taker  in  the  gallery  and  night  watchman  until 
August,  1905.  Answering  the  question:  "I  wish  you  would  state 
what  you  noticed  wheu  tV.e  crowd  was  rushing  out  with  reference  to 
the  fire  extinguisher  in  the  window."  Grussey  said:  "I  have  noticed 
the  crowd  bumped  up  against  it  and  throwed  it  down  several  times." 
Grussey  testified  that  he  reported  the  knocking  of  the  fire  extinguisher 
out  of  the  window  to  the  manager  of  the  theater,  and  wanted  to  put 
up  some  slats  there  to  keep  the  crowd  from  brushing  up  against  the 
window.  Cookson.  the  manager,  said  this  could  not  be  done;  no 
slats  could  be  put  up  there. 

As  statc(i.  tlie  testimony  of  Gross  and  Gnissey  was  admitted  subject 
to  exception,  and  its  use  was  carefully  limited  in  the  cliciige;  tlie 
court  saying: 

"I  am  requested,  fwntlemen,  to  cbarffe  tbat  It  Is  only  tbe  negligence  of  tbe 

defendant  <>n  the  night  In  question  which  Is  to  l)e  consfdered  by  you  as  deter- 
mining Its  liability  in  this  case,  aud  not  Its  negligence  at  some  other  time.  Evi- 
dence of  what  bad  occurred  with  respect  to  this  flre  extlngTLifslier  prior  to  the 
night  when  the  accident  occurred  was  only  admittcil  hi  cvuleme  fnr  the  pur- 
pose of  showing  that  the  lire  extinguisher  would  fall  over,  and  that  the  de- 
fendant was  notified  of  the  fact  that  It  would  so  fall  over  or  out  as  claimed 
by  the  plaint  Iff.  Only  for  that  purjios*^  are  you  to  consider  the  testimony  of 
anythin;:  tliat  happened  In  respect  to  tUe  falling  over  of  tbe  iire  eztinguisber 
l>riur  to  that  night.'* 

In  other  words,  the  evidence  was  not  used  to  show  negligence  on 
the  part  of  the  lessee  on  former  occasions,  but  tended  to  show  the  usual 
conduct  of  the  crowd  in  descending  or  "piling  down"  from  tbe  gallery; 
and,  in  view  of  such  anticipated  conduct,  the  fire  extinguisher,  in  being 
placed  unfastened  in  the  window  next  to  the  descending  crowd,  was 
being  left  in  an  unsecure,  dangerous,  and  negligent  position.  The 
fact  that  the  descending  crowd  had  several  times  dislodged  it  from  its 
place  in  the  window,  and  (his  wa^  krvnvn  to  the  lessee,  was  material 
in  determining  whellicr  tlie  fire  extinguisher  was  or  was  not  in  an  un- 
safe and  dangerous  place,  and  tlie  lessee  negligent  in  placing  and  leav- 
ing it  there.  We  think  the  testimony  was  properly  admitted,  and  we  find 
no  error  in  the  action  of  the  court  below  which  would  warrant  a  reversal. 

The  judgment  is  affirmed 
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(LX  Fed  225.) 

LYDIA  CX)TTOX  MILLS  V.  PRAIRIE  COTTON  CO. 
(CIrcait  Court  of  Appealfl,  Foortli  Circuit  September  11,  1907.) 

No.  685. 

L  COiTnucTS—CoNSTBucTio:?— Questions  fob  Coubt  and  Jury. 

At  t  f»ienil  proposition,  wbere  the  issue  is  one  of  fact  as  to  the  per- 

f.r:naD<:e  of  a  contrart.  It  Is  the  province  of  tlie  jury  to  pass  upon  It; 
but  before  the  question  of  compliance  or  noncompliance  arises,  tiiere 
Dmt  be  a  determination  of  tbe  terms  of  the  contract  Itself,  and  where  It 
Is  in  writing  showing  the  whole  of  the  agreement,  and  Its  terms  nvo  m- 
i>f)hle  of  Intelligent  interpretatioii,  its  constructioa  is  for  the  court*  and 
not  for  the  jury. 

(Ed  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  |  767.] 

2.  Sales— Co xsTBucTiON  of  Co^'TIlACT. 

In  accepting  an  offer  made  by  plaintiff  to  furnish  a  quantity  of  cotton, 
defendant  wrot"^  fis  follows:  "We  understand  tlils  co"tton  is  to  be  full 
1^  inch  staple,  same  as  the  staple  in  the  25  bale  sample  lot  you  sbip[>cd 
to  us.  the  grade  to  be  average  atrlct  middling,  nothing  middling.  We  de- 
sire that  you  be  particular  In  ttir-  selection  of  this  wtton  as  nothing  less 
than  full  1%  inch,  same  tj  pe  as  the  sample  lot  will  be  suitable  to  us."  Held, 
t]mt  the  contract  so  made  required  the  cotton  sold  to  be  of  the  same  grade 
as  the  sample  lot  of  25  bal^  and  that,  vvherr  ]<i  tintiff  admitted  that 
the  cotton  shipped  thereunder  wns  not  of  such  grade.  It  (X)uld  not  rvcovev 
for  breach  of  tlie  contract  by  defendant  in  refusing  to  accept  the  same. 

[E±  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  |  188.] 

&  WiiT  OF  Ebbob— Ghoukos  of  Review— Pbeskbvation— Motion  fob  Dis- 
missal. 

A.  defendant  may  asslfm  for  error  the  overrullnjr  of  a  motion  to  dis- 
miss, made  at  tbe  close  of  plaintiff's  evidence,  on  the  ground  that  there 
«o  no  lamxe  of  fact  for  suhmlsBlon  to  tbe  jury,  although  such  motion 
^as  not  renewed  at  the  coiieliision  of  all  the  evidence,  when*  the  only  ques- 
tJon  in  issue  under  the  evidence  was  the  proin-r  roiistruetlon  of  a  wi  itteu 
contract  plain  In  Its  terms,  upon  which  defendant's  evidence  hud,  and 
eould  hBVBf  no  bearing. 

VciDowell,  DIatrtct  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Greenville. 

W.      Richey  and  VVm.  G.  Sirrine,  for  plaintiff  in  error. 
Howard  B.  Carlisle  (Carlisle  &  Carlisle,  on  the  brief),  for  defend- 
ant m  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  iMcDOW- 
HLL»  District  Judges. 

BOYD,  District  Judge.  The  Prairie  Cotton  Company,  the  plaintiff 
below  in  this  case,  which  will  be  denominated  plaintiff  hereafter,  is 
a  Mississippi  corporation,  doingr  bitsiness  in  that  state  as  a  dealer  in 
raw  cotton.   The  L)  dia  Cotton  Mills,  the  defendant  below,  which  will 

hereafter  be  referred  to  as  the  defendant,  is  a  Sotitli  Carolina  cnrpo- 
rati.-n,  located  in  that  state,  carrying-  on  the  business  of  a  manufacturer 
of  C'.'Lton.  The  present  suit  was  brouq:ht  by  the  I  Vairie  Cotton  Com- 
pany to  recover  the  sum  of  $2,500,  alleged  to  be  due  the  plaintiff  on  a 
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contract  for  the  sale  and  delivery  of  cotton  to  defendant  The  allega- 
tions of  plaintiff  are,  in  substance ;  That  on  the  11th  of  October,  ld04, 
the  defendant  contracted  to  purchase  from  plaintiff  200  bales  of  oottoo 

at  the  price  of  10^  U  cents  per  pound,  the  staple  to  be  long;,  accord- 
ing^ to  the  custom  of  the  cotton  trade  and  of  strict  mi<1dlintx.  nothing 
below  middhng;  that  50  hales  of  tliis  cotton  were  shipped  to  the  de- 
fendant and  were  received  and  accepted ;  and  that  150  bales  were 
shortly  theicaiter  shipped,  which  were  refused.  Tliercupon  the  plain- 
tiff, upon  the  refusal  of  the  defendant  to  accept  the  last  shipment  of 
150  bales,  sold  the  same,  and  the  basis  of  claim  in  the  suit  is  the  al- 
leged loss  by  reason  of  the  difference  in  the  price  received  at  the  sab 
and  the  price  agreed  upon,  together  with  the  costs  incident  to  the 
sale,  et  cetera,  making  in  all  the  sum  of  $2,500. 

The  defendant  answers  and  says:  That  on  the  13th  of  October, 
1904,  it  afT^rccd  to  take  from  the  plaintiff  200  bales  of  cotton  at  tlie 
price  of  10^  cents  per  pound,  but  that  the  cottnn  contracted  for  was 
to  be  of  the  ^riTiu'  quality  and  character  as  the  2o  bales  which  had  been 
theretofore  pui chased  by  the  defendant  from  plaintiff  as  a  sample  lot; 
that  tiie  cotton  was  to  be  full  VA"  in  length  of  staple  and  was  to  av- 
erage strict  middling,  nothing  middling;  that  the  50  bales  of  the 
first  shipment  were  sent  with  bill  of  lading  attached ;  that  defendant, 
without  opportunity  to  examine  the  cotton,  paid  for  it  and  received 
it  from  the  railroad  by  which  it  had  been  shipped,  hut,  after  receiving 
it,  upon  examination,  it  was  found  that  the  cotton  was  of  an  inferior 
s^rade  and  was  not  the  kind  and  quality  of  cotton,  especially  in  Icnsfth 
of  staple,  as  the  sample  which  had  been  furnished  by  the  plaintilf  and 
as  had  been  contracted  for  by  the  defendant ;  that,  when  the  last  ship- 
ment of  150  bales  arrived,  defendant  declined  to  accept  that,  it  being 
of  the  same  length  of  staple,  quality,  and  grade  as  the  50  bsdes  there- 
tofore received,  and  not  such  cotton  as  had  been  contracted  for. 

The  cause  was  tried  by  jury  and  a  verdict  rendered  in  favor  of 
the  plaintiff  for  $2,255.66,  The  court,  however,  under  a  practice  which 
prevails  in  South  Carolina,  reduced  the  verdict  to  $1,127.83,  and  for 
the  latter  amount  a  judgment  was  rendered,  to  which  the  defendant's 
counsel  duly  excepted.  At  the  close  of  the  plaintiff's  testimony  the  de- 
fendant's counsel  moved  the  court  to  nonsuit  the  plaintiff  on  the  ground 
that  upon  the  undisputed  evidence  the  plaintiff  was  not  entitled  to  re- 
cover, and  especially  upon  the  exhibition  of  the  communications,  by 
letter  and  telegraph,  between  the  parties,  which  were  the  evidences  of 
the  contract  of  purchase,  together  with  the  admissions  of  plaintiff 
through  its  agent,  examined  as  a  witness.  The  court  refused  to  gramt 
the  motion,  to  which  the  defendant  duly  excepted.  There  were  sev- 
eral exceptions  taken  by  defendant  during  the  trial;  one  particiilarlv 
relied  upon  relating  to  tlie  question  as  to  whether  or  not  there  was  a 
rescission  of  the  contract  by  the  plaintiff.  But  we  do  not  deem  it 
necessary  to  consider  this  nor  any  other  question  involved  in  tlie  case, 
except  that  of  a  proper  construction  of  the  contract  of  purchase.  In 
order  to  arrive  at  a  full  understanding  of  the  contract,  we  deem  it 
necessary  to  give  the  correspondence  between  the  plaintiff  and  the 
defendant  in  relation  thereto  in  full.  The  transaction  was  in  1901,  and 
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on  the  13th  of  August  of  that  year  the  defendant  addressed  the  plain* 
tiff  as  foUows: 

"Aug.  13th. 

**We  will  purchase  a  contract  of  cotton  1%  inch  staple  running  from  Sept 
1.  1904,  to  Sept  1,  1905,  the  cotton  to  be  paid  for  as  delivered  and  to  be  de- 
livered 150  bales  per  month  f.  o.  b.  our  mills.  This  cotton  has  to  avcraiie  full 
1%  Inch  staple,  bender,  nothing  less  than  full  will  be  accepted.  If  you  are 
interested  in  such  a  contract  we  will  be  pleased  to  have  your  quotations  and 
Tiews  from  time  to  time  until  the  contract  is  closed." 

Plaintiff  to  defendant: 

"Aug.  IStfa. 

'nroms  13tli  to  band.  Oontents  noted.  We  feel  satisfied  we  can  supply 

your  wants-  ris  to  the  character  of  cotton  wnnted  If  we  cnn  nj'r(H»  on  price. 
Such  cotton  as  you  mention  will  always  command  a  pretty  good  premium 
Qfver  aliort  cotton,  say  1  to  1-16  staple.  Will  lH)we?er,  keep  your  company 
posted  and  will  do  my  test  to  supply  your  wanti.** 

Defendant  to  plaintiff : 

••Aug.  nth. 

"We  desire  to  have  you  forward  us  at  once  a  sample  of  cotton  regardless 
of  the  grade  that  measures  full  1V&  inch  staple,  the  length  in  staple  being 
tbe  point  in  question.  Please  let  us  have  this  sample  at  once  with  all  expense 
duuices  to  us." 

Prairie  Cotton  Company  wrote  on  bottom  of  this: 

"Gentlemen:  At  present  there  is  nothing  in  this  market  that  will  repre- 
sent the  cotton  as  required  by  you.  In  fact  there  Is  no  cotton  here  at  all.  Will 
send  type  as  soon  as  It  can  be  ohtahied." 

Plaintiff  to  defendant: 

**AVig,  81.  lOM. 

"Wo  .«ent  you  a  few  days  ago  types  showing  what  we  call  very  full  1% 
inch  cotton,  in  fact  it  is  1%  inch  to  1  .3-10  inch.  Would  be  glad  to  know  what 
you  consider  it   Kindly  let  us  hear  from  you.** 

Defendant  to  plaintiff: 

**Sept  1,  l!t04. 

•*We  are  hi  receipt  of  your  favor  of  flie  SSth  nit.  and  are  to-day  In  receipt 

of  the  .^ainiile  of  1%  hich  staple  cotton.  Wo  hav«'  u'one  over  this  r<itti>!i  rarc»- 
fnlly  and  And  that  it  will  just  about  avenige  Inch  staple.  So  we  will  re- 
tain this  sample  as  your  type  of  full  1%  inch  staple  cotton  for  future  refer- 
ence. We  are  now  In  the  market  for  100  bales  of  this  cotton.  Let  us  have 
your  price — landed  Clinton,  shipment  at  once.  We  are  also  in  the  market  for 
150  to  200  bales  cotton  per  month  for  each  mouth  until  Sept  1,  1905.  See 
our  letter  of  August  13th.  Will  such  dellyeries  be  satisfactory  with  you? 
Please  let  us  know.  We  are  m-w  ready  for  y«>nr  quotations  from  time  ti»  time. 
We  desire  the  following  grade;  Strict  middling.  We  purchase  by  Carolina 
nUU  rules." 

Plaintiff  to  defendant: 

"Sept.  8,  1004. 

"Yours  2d  to  hand:  contents  noted.  The  sample  sent  you  Is  very  full  l^.^ 
inch  ;  in  fact  It  is  wliat  we  sell  for  Vh  to  3-16  cotton.  We  sold  this  cotton 
few  days  ago  12%  landed;  it  is  worth  11%  here.  We  can  laud  you  100  to 
200  bales  S^t  shipment  say  for  12%,  protmbly  12  cts.  This  character  of  cot- 
ton commands  good  premium.  Can  sell  you  commercial  Ts  Inch  or  full  1  1 
to  1%  at  much  1^  price.  Cheap  cotton  is  a  thing  of  the  pastj  the  crop  is 
not  made.  Let  us  bear  from  yon." 
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Tdegnun: 

"Sopt.  12. 

•"Let  UB  Alp  you  25  bales  to  show  you  the  style  and  character  of  the  cottoDu 
Blertn  quarts.  This  quarter  less  than  we  are  getting,  but  want  make  start 
with  70a  as  we  are  aatlsfled  it  will  lead  to  bOBineae.  Answer," 

Defendant  to  plaintiff : 

"Sept  12. 

"In  reply  to  yoTir  esff cT^ird  fnvor  of  to-day  by  wire  we  ropl!od  as  oncloscd 
confirmation  that  we  coul<i  not  use  the  cotton  at  11 cts.  We  are  looking  for 
10^4  cotton  t>dtij  and  lower  during  the  week.  We  thank  yon  for  yonr  of* 
fers  and  hope  to  haTe  them  contlnnally." 

PlaititifiF  to  defendant  (telegram)  : 

"Sept.  13. 

"We  want  ani5\vor  ours  last  night  Iini^ortant  Yon  will  be  pleased  with 
the  cuttoii.    Can  sell  cottuu  elsewhere  if  you  eauuut  use." 

Defendant  to  plaintiff  (telegram) : 

"Sept  13. 

"Win  take  29  bales  11  cts.  if  Immediate  shipment  Answer.** 

Plaintiff  to  defendant: 

"Sept  IS. 

'Telegram  reoelved.  Will  ship  25  bales  eleven,  mils  complimentary  ship* 
ment  we  are  anxious  yon  try  <  otton,  believing  same  will  result  to  oor  mu- 
tual benefit;  cotton  goes  forward  to-morrow." 

"Sept  18. 

"Your  telegram  ncNcpllng  25  bales  VA  inch  St  middling,  to  hand.  We 
plied  would  ship  you  the  cotton  more  as  a  compliment  than  as  a  monetary 
basis  Now  you  gentlemen  will  find  this  lot  to  be  full  up,  in  fact  the  cottcn 
will  i)ull  m  to  barely  3-lG.  We  shipped  it  full  in  order  that  you  oiuld  judfxe 
what  the  cotton  is.  You  mufc>t,  however,  bear  in  mind  that  this  is  green  cot- 
ton and  will  not  bold  up  in  weight  lilce  old  cotton.  We  make  a  specialty  of 
staple  cotton  from  1%  to  1%.  and  if  you  <an  pay  the  price  we  can  furnish 
yon  with  some  sntlsfaetorj'  business.  Now  if  you  can  use  1-lG  to  1'^,  or  wliat 
in  known  as  ajunnercial  JVn,  ean  cut  the  price,  but  if  you  expect  to  buy  good 
first  class  stuff  you  must  exi^ect  to  pay  first  dSBS  prices.  Hope  this  little  25 
bales  will  lead  to  further  busineaa" 

"Sept  14. 

"Yomrs  to  hand;  contents  noted.  Not  disputing  your  word,  but  can't  btiy 

1%  cotton  such  as  we  expect  to  ship  you  or  call  1*^,  at  lO'i..  You  might  buy 
what  you  and  your  friends  call  1^,  and  what  suits  your  trade  fully  as  well  as 
If  you  were  getting  the  actual  1%.  We  want  your  busing  and  If  the  25  bales 
now  iroini.'  to  you  not  better  and  worth  more  nionej*  than  the  \%  you  spealc  of 
having  bought  at  \()%  we  will  give  you  the  cotton.  We  would  like  to  soo 
what  you  call  1%,  or  what  suits  your  trade  for  1V6  ;  there  are  a  good  muuy 
different  ideas  of  l^^  cotton,  but  only  one  of  the  actual  stulT  itself.  We  sold 
you  the  25  bales  ^  ct  less  than  we  could  have  gotten  Bast" 

Defendant  to  plaintiff: 

"Sept.  17. 

"We  forward  telegrams  as  enclosed  confirmation  to-day.  Please  rush  this 
25  bales  of  cotton  with  all  deq;»atiHi;  we  wish  for  tt  to  reach  Clinton  next 

week  without  fall  as  we  desire  to  upo  it  alonij  with  otlicr  cotton  wo  have. 
We  are  in  receipt  of  your  favor  of  the  14th  instant  and  note  what  you  have 
to  say  and  are  Interested." 

Telegram: 

"Sept  17. 

"On  what  day  was  25  bales  cotton  shipped?  Answer.*' 
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Piainti^  to  defendant  (telegram)  : 

"Sept  17. 

**IVlesranu  received.  Bill  lading  and  docmnento  tak«i  out  fonrteentb. 
Obtton  went  tIe  Birmlngfaam  and  Soothem  Railway.** 

Defendant  to  plaintifiE: 

"Sept  21. 

"Up  to  tbls  time  we  have  never  received  the  25  bales  of  cotton  nor  B.  L. 
through  bniik  to  show  shipment.  We  are  nnnblc  to  trflce  and  we  deslrn  that 
joa  institute  a  telegraphic  tracer  after  the  lot  and  see  that  we  get  the  cotton 
tbii  week  witiioiit  fall.** 

Plaintitf  to  defendant  (telegram) : 

"Sept.  28. 

**Offer  one  hundred  strict  to  good  middling  full  Inch  eighth  eleven  quarter, 
baiMtaome  lot  can  not  do  better.  Answer  early  to-morrow." 

Defendant  to  plaintiff: 

"Sept.  28. 

Toor  telegtatn  receiTCd  offering  100  balea  1^  inch  strict  to  irood  tnlddllns 

full  11^4  cts.  We  have  not  yet  rofoived  the  2;")  biilos  nf  saniiile  rnftou  shippo<l 
by  you;  we  wonid  Uko  to  see  this  cotton  hcfort*  puroliasiug  fnitlicr.  \\v  <lo 
w>t  wish  to  buy  at  11^4  <?ts.  as  we  are  conlident  there  will  be  a  groat  decline 
In  eotton  wltbin  tbe  next  90  or  40  days." 

"Oct.  4. 

"We  art'  just  to-day  In  ror('ii)t  of  yotir  Bainple  lot  of  25  bale«.  Wo  supposed 
that  it  had  been  lost  iu  transit.  The  lot  lost  270  lbs.;  accordlug  to  Carolina 
Biill  ralM  you  are  entitled  to  8  lbs  loss  per  bale.  Ton  will  please  remit  for 
amount  por  bill  enclo8«»d  Jo^-s  your  3  lbs.  Plenso  quote  us  linni.  dintfly  on  re- 
ceipt of  this  lett^  your  closest  price  for  IJbOO  bales  of  thi.s  « <-ttoD,  iv^  Inch 
flaple  exactly  as  your  type  abown  in  tbts  25  bales.  Delivery  of  tbls  1,800 
bales  to  be  made  to  tbe  mill  200  bales  eaeb  month  until  the  contract  IS  exhanst* 
«d.  You  most  glTo  your  closest  ligures  to  interest  us." 

Plaintiff  to  defendant  (telegram) : 

"Oct.  7. 

"Offer  one  hundred  or  two  hundred  shipment  thiR  month  ('(jiial  tlif  2."'»  bale 
lot  in  staple,  eleyen  cents.  It  requires  time  and  care  to  seloet  this  character 
«f  cottoii,  wblcb  Is  not  very  abundant,  probably  shade  tbls  price  quarter  If 
omm  early  to-morrow." 

Defendant  to  plainti^ : 

••Oct.  T. 

"We  are  In  receipt  of  your  wire  offering  100  or  200  bales  tbls  month  at  11 

rt?.  same  as  sample  lot  of  2.'>  bales.  Wo  Imve  jnft  unrchased  some  of  this  cot- 
ton at  10^  cts.  and  with  this  before  us  we  consider  your  price  too  high.  If 
«  feeelpt  of  tbls  letter  yon  desire  to  sell  ns  from  200  to  600  bales  of  tbls 
cotton  innded  C]in(f)n  ]0M  ets.  to  be  delivered  100  bales  Oct,  200  Nov.  and 
2(iO  Dec,  please  wire  tis  for  acceptance/* 

Plaintiff  to  defendant  (telegrams) : 

••Oct  0. 

"Wouif!  ndvise  yon  tnkin?  on  more  from  same  parties  at  price  named,  10%, 
can  not  supply  your  wants  at  such  price." 

"Oct  10- 

*^oote  1%  average  st.  middling,  nothing  below  middling,  eleven,  If  limit 
Impracticable  answer  tbe  best  yon  can  do^  wlU  execote  order  If  possible  fbr 
l(tt,  answer  early  to-morrow." 
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Defendant  to  plaintiff  (telegram)  ; 

"OtL  10. 

"Offer  tea  fifty  hundred  bales  like  sample  lot  Answer.** 
Plaintiff  to  defendant  (telegrams) : 

••Oct  10. 

•^legram  recelTed.  Tonr  limit  Impracticable  for  us.  We  sold  to-day 
same  cotton  eleven  cents;  will  soli  you  hundred  tbls  prtoe;  we  can  not  do 
better,  market  firm.  If  accepted  answer  at  once." 

"Oct  11. 

"Will  ship  you  nno  hunrlrod  or  twn  imnilred  ten  three^uarters ;  we  are  giv- 
ing you  full  locb  elglitb  cottou;  If  jou  care  to  sbade  staplo  a  little  can  do  tbe 
busineas  for  less;  we  make  tbia  offer  to  keep  business  gumg  with  you;  an> 
swer  early  to-morrow  aore,  cannot  do  better.** 

Defendant  to  plaintiff  (telegram)  : 

"Oct  11. 

"Offer  ten  fifty  trandred  bales  full  incb  eighth.  Answer." 
Plaintiff  to  defendant  (telegrams) : 

"Oct.  12. 

"Telegram  received  all  right.  Will  sliip  you  one  to  two  hundred  bales  inch 
eighth,  ten  half,  average.  Strict  middling,  nothing  betow  middltaig.  Yon 
have  bought  aome  cheap  cotton.  Oooflrm.'* 

'*Oct.  13. 

"Do  you  conflrm  one  or  two  hundred  on  sale  made  you  to-day?  Either 
amonnt  aatlsfactory  to  na.  If  yon  want  the  two  hundred  will  ahlp.  Answer.** 

Defendant  to  piamLiil  : 

••Oct  13. 

"We  are  In  receipt  of  yonr  teloirrnm  offMng  us  the  lOO  to  200  hales  foil 
IVit  inch  cotton  10^  cts.  We  have  wired  yon  as  enclosed  confirmation  that  we 
would  take  200  bales.  We  will  be  pleased  to  have  yon  ship  100  bales  of  this 

cotton  now  an  1  If  iigreeablo  we  would  like  to  have  the  other  100  bales  '^li'i  i  od 
any  time  between  Not.  1st  and  10th.  We  understand  this  cotton  Is  to  be  £ull 
1%  inch  staple,  same  as  tiie  staple  In  the  25  bale  sample  lot  you  ablpped  to 
lis.  (li(>  firade  to  be  average  strict  mlddllnf?.  nothing;  middling.  We  desire 
that  you  be  particular  in  tbe  selection  of  this  cotton  as  nothing  less  than  full 
1^  Incb.  same  type  as  the  sample  lot  will  be  suitable  to  us.  Please  route  via 
Birmingliani.  or  Atlanta,  and  S.  A.  L.  R.  B.  tO  Clinton,  8.  Ct  M  tUa  routing 
will  give  us  a  much  Qnicl^er  shipment" 

The  principal  witness  examined  for  the  plaintiff  in  the  trial  was  a 

innii  by  tlic  name  of  Fowler,  tlie  owner  and  general  manarifcr  of  the 
business  of  the  plaiiitilT,  who  conducted  the  correspondence  with  de- 
fendant. Fowler  achnitted  that  the  150  bales  which  defendant  de- 
clined to  accept  was  of  the  same  grade  and  the  same  character  of  cot- 
ton as  the  50  hales  which  had  been  sent  before  with  bill  of  lading  at- 
tached ;  and  he  further  admitted  that  none  of  the  200  bales,  composed, 
as  stated,  of  the  50  bales  first  sent  under  tlic  contract  of  purchase  and 
the  l-'">0  bales  which  were  refused,  was  of  as  liigh  i^rade  of  cotton  as 
the  sample  hales;  and  it  was  also  shown,  by  tlie  undisputed  evi- 
dence, tliat  the  '2o  sample  bales  was  not  only  a  better  grade  of  cotton 
than  the  300  bales,  but  also  commanded  a  higher  price  in  the  market. 

The  prime  question,  therefore,  is  what  the  contract  between  the 
plaintiti  and  the  defendant  was.  The  counsel  for  the  plaintiff  con- 
tends tliat  the  question  as  to  whether  the  plaintiff  complied  with  the 
terms  of  the  contract  or  not  was  for  the  jury  to  determine.  It  is  true. 
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as  a  g^cncral  proposition,  that  where  the  issue  is  one  of  fact  as  to  the 
performance  of  the  terms  of  a  contract,  it  is  the  province  of  the  jury 
to  pa^s  upon  it.  But  before  the  question  of  compliance  or  noncompli- 
ance arises,  there  must  be  a  determination  of  the  tenns  of  the  contract 
itself.  In  case  of  an  oral  contract,  where  the  parties  disagree  as  to 
its  terms,  or  an  ambisruous  written  contract,  in  which  testimony  aliunde 
is  ofTered  to  explain  its  meaning,  the  intervention  of  a  jury  is  often  nec- 
essary. But  in  that  of  a  written  contract  slimving  the  whole  of  the 
agreement,  couched  in  terms  such  as  to  render  it  capable  of  inteiii- 
gent  interpretation,  its  construction  is  for  the  court,  and  not  for  the 
jury.  In  our  opinion,  the  contract  between  tlie  parties  to  this  con- 
troversy is  of  the  latter  kind.  It  is  all  contained  in  the  correspondence 
above  set  forth,  and  we  think  that  the  intention  of  the  parties  to  the  con- 
tract at  the  time  of  the  correspondence  is  readily  gathered.  To  our 
minds  there  is  no  uncertainty  or  anibii^uity  about  it,  and  a  proper  con- 
struction of  it  is  that  the  defendant  contracted  to  buy  '<!00  balc^  >nf  cot- 
ton from  the  plaintiff  of  the  character,  grade,  and  quality  of  tlie  2o 
bales  which  had  been  theretofore  sent  as  a  sample.  There  is  no  con- 
tention that  the  cotton  shipped  under  the  contract  fulfilled  these  re- 
quirements. 

On  the  other  hand,  plaintiff  admits  that  it  did  not  It  is  a  well-settled 

rule  that  courts  will  ascertain  what  parties  to  a  contract  have  agreed 
to  by  what  they  have  said  and  by  the  meaning  of  the  words  used  to  ex- 
press their  intention.    This  doctrine  is  elementary. 

In  this  case  it  appears  from  the  record  that  defendant's  motion  for 
verdict  or  nonsuit  was  made  at  the  conclusion  of  plaintiff's  testimony, 
and  that  upon  the  refusal  of  the  court  to  grant  the  motion  the  defend- 
ant introduced  a  witness  by  the  name  of  Bailey,  who  testified  as  fol- 
lows; 

"Mr.  Slrrine:  Q.  State  to  the  Jury  plainly  whnt  yon  and  Mr.  Doimherty 
said  tbat  ihij.  A.  ^Ir.  DonRhorty  came  Into  my  otBce  tUe  day  of  tbe  ar- 
rival, and  I  sent  over  to  the  warehouse  where  we  had  this  cotton,  tbiB  50 
bales  of  cotton,  and  liad  him  to  go  through  It,  and  he  came  back  to  my  ofTire. 
and  I  carried  him  Into  my  private  office  with  Mr,  Smart,  and  we  asked  him 
what  he  considered  the  cotton,  and  he  said  tliat  he  called  It  1*^".  We  brought 
out  the  samples  of  the  25  bales  and  laid  tiiem  beside  the  desk  In  which  we 
had  the  cotton  that  we  had  received,  and  we  said  to  him :  'Do  yon  onn^lder 
this  cotton  the  same  as  the  25  bales?'  He  said:  'I  do  not'  And  he  mid: 
"Well,  I  would  like  to  make  some  settlement  of  this  matter.'  And  we  told 
him  we  were  TPr>-  anx1nT]<;  tn  ^'^ttle  It,  that  wo  were  nfVflln^  rotton,  and  were 
in  a  straight  right  now.  We  asked  bim  what  he  wislied  to  do,  and  he  said 
lie  did  not  know.  I  said :  'Well,  Mr.  Dougherty,  we  will  state  our  poaltton  In 
this  matter,  and  we  will  tell  you  what  we  will  do.  If  you  will  have  yonr  people 
to  authorize  the  bank  to  release  the  drafts  so  the  railroad  people  can  deliver 
^ifl  cotton  to  tis,  yott  can  have  our  warehonse  at  yonr  disposal,  and  you  can 
draw  the  samples  from  tlii^-  rotton,  and  you  can  arbitrate  acvordins  to  tbe 
Carolina  Mill  Rules,  and  if  that  is  not  satisfactory  you  can  send  them  to  New 
York  and  have  them  clasalfled,  and  If,  after  the  cotton  has  returned,  you  lose 
In  tbe  caae^  we  will  ciiarge  jtm  not  a  cent  for  the  storage  of  this  cotton  in  onr 
bands.* 

'*Q.  What  did  he  say  to  that?   A.  He  said  he  would  not  do  It 

-Q.  Did  he  say  anything  alxnit  his  authority  to  do  or  not  to  do  tbat?  A. 

Well,  the  Impression  was  that  he  hnd  the  full  autiiorlty. 
"Q.  Xoa  apoke  of  tbe  Carolina  Mill  Rules,  are  these  the  rules,  July  15, 1904 
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(bandfug  witness  book  entitled  'Rules  Known  as  the  Carolina  Mill  Rules  and 
Governing  Sale  of  Cotton  to  Domestic  Mills')?   *   •   •   A.  Yes,  sir." 

The  defendant  did  not  renew  the  motion  at  the  conclusion  of  all 
the  testimony.  Plaintiff's  counsel  have  made  no  point,  either  in  the 
brief  or  in  the  oral  argument,  because  of  tlie  omission  of  defendant's 
counsel  to  renew  the  motion  for  nonsuit  at  the  close  of  all  the  testi- 
mony. Under  tfiese  circumstances  we  think  the  court  may  well  assume 
that  plaintiff's  counsel  waived  objection,  if  such  there  might  be,  to  this 
faikire.  and  did  not  intend  to  take  advantage  of  the  omission  of  de- 
fendant's cuxmsel  in  this  respect.  We  are  led,  however,  to  consider 
this  point  because  of  tlie  fact  that  in  the  conference  of  tlie  judges  and 
upon  an  examination  of  the  record  it  is  called  to  our  attention,  and  the 
question  has  arisen,  as  to  whether  or  not  by  this  omission  the  defend- 
ant has  not  forfeited  its  right  to  be  heard. 

In  Accident  Insurance  Company  v.  Cranrhl.  120  U.  S.  527,  7  Snp. 
Ct.  685,  30  L.  Ed.  740,  the  Supreme  Court  lays  down  the  rule  that 
the  refusal  of  the  court  to  instruct  the  jury  at  the  close  of  plaintiff's 
evidence  that  she  was  not  entitled  to  recover  cannot  be  assigned  for 
error,  because  the  defendant,  at  the  time  of  requestmg  such  instruc- 
tions, had  not  rested  its  case,  but  afterwards  went  on  and  introduced 
evidence  in  its  own  behalf.  In  support  of  this  decision,  the  Supreme 
Court  cites  Grand  Trunk  Railway  Company  v.  Cummini^s,  lOn  IT 
700,  1  Sup.  Ct.  493,  27  L.  Ed.  266.  in  which  it  was  held  that  the  reiu^al 
to  direct  a  verdict  on  motion  of  defendant  at  the  close  of  plaintiff's 
testimony  could  not  be  reversed,  if  the  defendant,  after  such  refusal, 
offers  testimony  which  does  not  appear  in  the  record.  The  reason  for 
the  principle  laid  down  in  the  case  last  cited  is  readily  apparent :  That 
althoup^h  the  testimony  offered  by  plaintiff  may  not,  in  itself,  have  been 
sufficient  to  warrant  a  verdict,  yet  the  co-irt  was  entitled  to  sec  what  ef- 
fect the  testimony  of  defendant,  sul>se(|ucntly  offered,  may  have  had 
upon  tiie  issues  involved,  for  it  frequently  occurs  in  the  trial  of  causes 
that  the  testimony  of  the  defendant,  upon  cross-examination  of  wit- 
nesses or  disclosures  otherwise  made,  has  the  tendency  to  strengthen 
rather  than  weaken  plaintiff's  case.  It  was  therefore  important  that 
the  defendant's  testimony  should  be  set  out  in  the  record,  that  the 
court  might  see  and  determine,  upon  all  of  the  testimony,  as  to  whether 
or  not  the  case  should  have  gone  to  the  jury.  This  view  seems  to  be 
strengthened  by  the  opinion  in  Northern  Pacific  Railroad  Company  v. 
Mares,  123  U.  S.  710,  8  Sup.  Ct.  321,  31  L.  Ed.  296.  When  all  of 
the  evidence  had  been  submitted,  the  defendant  demurred  to  the  evi- 
dence and  moved  the  court  to  dismiss  the  action,  which  the  court  re- 
fused to  do.  Thereupon  the  defendant  requested  the  court  to  direct 
a  verdict,  which  was  also  refused  and  exception  taken.  The  Supreme 
Court,  in  the  opinion,  says  that: 

*"rhe  qaestloii  raised  by  the  rallng  and  tbe  exceptions  thereto  is  wlietber 
there  was  anffldent  evidenee  to  Jnstlllir  the  ooort  in  submitting  tbe  case  to 

the  Jury." 

Then  the  court  proceeds  to  state  the  fact  \fdiicfa  the  evidence  tends 
to  estrihli^h  and  decides  that  there  was  enough  tO  gO  to  the  jury  on  the 
question  involved  in  the  case,  \iz,i 
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"That  tb^  defendr^nt.  by  fho  negligence  Of  an  engineer  tn  lie  employment, 

caused  tlie  injury  to  ihe  phiiutiff." 

The  testimony  of  the  witnesses  oiTered  by  the  defendant  in  the  case 
now  under  consideration  in  no  way  affects  that  offered  by  the  plaintiff. 
It  corroborates,  substantially,  the  testimony  of  the  agent  of  plaintiff,  to 
the  effect  that  tlie  150  bales  of  cotton  which  the  defendant  refused  to 
accept  was  not  of  the  same  character  or  grade  as  the  25  bales  whidi 
were  sent  to  the  defendant  by  the  plaintiff  as  a  sample.  This  is  all 
the  testimony  of  defendant's  witness  which  we  deem  material ;  the  re- 
mainder of  it  pcrtainiiic^  to  negotiations  between  the  parties  after  the 
refusal  to  accept  the  1  "O  bales  looking  to  an  amicable  adjustment  of  tlie 
controversv.  We  ilo  not  think  tliat  the  rule  of  practice  laid  down  in 
Grand  Trunk  Kaiiway  Company  v.  Cuninungi)  and  in  insurance  Com- 
pany V.  Crandal,  above  cited,  applies  in  the  case  before  us.  The  princi- 
ple in  oor  case  is  tiiat  there  was  no  issue  of  fact  for  the  jury  at  all, 
upon  any  of  the  evidence  or  upon  all  of  the  evidence.  The  question 
was  one  solely  for  the  court — the  construction  of  a  written  contract, 
plain  in  its  terms.  There  was  no  contradiction  as  to  the  telegrams  and 
letters  which  contain  tlie  terms  of  the  contract ;  these  being  capable  of 
intelligent  construction,  setting  out  the  agreement  of  tlie  parties  in. 
unmistakable  terms  that  plaintiff  agreed  to  deliver  to  the  defendant  a 
certain  grade  of  cotton  like  a  sample  lot  of  25  bales  shipped  by  the 
plaintiff  to  tlie  defendant  in  tlie  outset.  The  plaintiff  admitted  that  the 
cotton  in  controversy  was  not  of  that  crrade,  but  contended  that  the 
contract  did  not  call  for  it.  The  defcn  l  int's  witne?'^  ^iniplv  corrob- 
orated the  fact  that  the  cotton  shipped  was  not  of  the  quality  and  grade 
of  the  sample  lot  The  construction  of  the  contract,  as  set  forth  above 
in  this  opinion,  being  for  the  court,  there  was  no  issue  of  fact  for  the 
jury.  In  all  of  the  cases  we  have  examined  on  the  point  we  are  now 
discussing,  there  was  some  cvtdenre  relnfing  to  tlie  fact  nt  issue,  and 
the  rule  was  laid  down  that  if  a  detei!  lant  failed,  after  introducing  tes- 
timony, to  renew  the  motion  to  direct  a  verdict  made  at  the  close  of 
plaintiff's  case,  the  refusal  of  the  trial  court  to  grant  Liie  motion  could 
not  be  assigned  as  error. 
Wc  regard  Insurance  Company  v.  Crandal  and  Railroad  Company 
Mares,  supra,  as  the  leading  authorities  upon  the  point  in  question, 
and  it  will  be  observed  that  in  Dotli  of  these  cases,  the  motion  was  that 
the  court  instruct  the  jury  to  return  a  verdict  for  the  defendant.  A 
motion  of  this  character  invoked  the  power  of  the  court,  after  consid- 
ering the  testimony  and  all  of  it  in  its  various  aspects,  and  giving  to  it 
and  every  part  of  it  its  due  weight,  with  all  legal  and  reasonable  in- 
ferences to  be  drawn  there  frm,  to  determine  whether  or  not  it  was 
sufficient  to  warrant  a  verdict  for  the  plaintiff.  But  such  is  not  the 
situation  in  the  case  here.  The  motion  of  defendant's  coimsel  was  not 
to  direct  a  verdict,  but  nonsuit  the  plaintiff  on  the  ground  that  the 
contract  required  of  it  tlie  delivery  of  a  certain  grade  of  cotton,  ac- 
cording to  a  sample  which  had  theretofore  been  furnished,  and,  if 
sudi  were  the  contract,  plaintiff  admitted  the  nonperformance,  and 
therefore  could  not  maintain  its  action  against  the  defendant  for  an  al- 
l^ed  breach.  The  motion  of  defendant  was  based  solely  upon  a  prop- 
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osition  of  law,  and  no  issue  or  question  of  fact  was  involved.  We  do 
not  tliitik  tlierelore  that  any  queslion  in  regard  to  the  rule  of  practice 
referred  to  arises.  We  construe  the  contract  as  we  have  before  Stated 
in  this  opinion,  and,  such  being:  our  construction,  with  plaintiff's  ad- 
mission of  nonperformance,  there  was  not  even  a  scintilla  of  evidence 
to  go  to  the  jury  to  support  a  finding  for  the  pl-iintiff.  We  think  the 
learned  jndp'e  on  the  trial  court  should  have  entered  a  nonsuit,  as  re- 
quested by  defendant,  and  the  refusal  to  do  so  was  error. 

Tlicre  is  error,  for  whicii  the  judgiuent  of  the  Circuit  Court  is  re- 
versed. 

Reversed. 

McDowell,  District  Judge,  dissents. 


(IM  780.8680 

McCSALMONT  LANNINO. 
(Otrcolt  Ooort  of  Appeals,  Third  Olreolt  April  19,  1907.) 

No.  9. 

Banks  avd  BAifimvo— DisootTTrr  or  FRAtromxifr  Papr— KitrowixDOB  ot  Or- 

FICKK. 

A  bank  is  not  chargeable  with  notice  of  fraud  in  tbe  inception  of  a  note 
which  It  discounted  merely  because  Its  president  bad  knowledge  of  the 
facts,  which  was  gained  by  him  in  his  capacity  as  an  officer  of  another 
corporation,  whcro  ho  had  nothing;  to  do  with  the  disooontiag  of  the 
note,  and  had  no  kiiowlt'dpre  of  it  at  tho  time.' 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  New  Jersey. 

E.  R.  Walker,  for  plaintiff  in  error. 
John  S.  Applcg^ate,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING.  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  this  case  John  E.  Lanning:,  re- 
ceiver of  the  Monmouth  Trust  &  Safe  Deposit  Company,  brought  suit 
ajjainst  Robert  McCalniont  on  a  negotiable  promissory  note  for  $.5.- 
0^'^.  dated  January  28,  1003,  payable  to  his  own  order  in  four  months, 
and  1)\  hitn  indorsed.  The  court  below  gave  binding  instructions  for 
pi.untiii,  whicli  action  is  here  assigned  for  error. 

After  examining  the  proofs,  we  are  of  opinion  there  was,  under 
the  proofs,  no  question  to  submit  to  the  jury.  Assuming,  for  present 
purposes,  that  fraud  was  practiced  on  the  defendant  in  securing  from 
hitrt  the  note  for  the  -t<  ck  of  the  Eraser  Mountain  Copper  Company, 
and  that  Twining,  the  president  of  that  company,  had  knowlcdsre  of  that 
fact,  still  the  mere  fact  that  such  officer  was  also  president  of  the  plain- 
tiff company  does  not  visit  the  latter  with  notice.  There  is  nothmg  in 
the  record  tending  to  show  that  the  trust  company  did  not  discount 

t  See  note  at  end  of  ctw. 
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the  note  in  good  faith  before  maturity,  or  that  Twininp:  had  anything 
to  do  with,  or  indeed  knew  of,  its  di'^connt.  Now  in  Willard  v.  Denisc, 
50  N.  J.  Eq.  48*?.  ?6  Atl.  35  Am.  St.  Rep.  788,  it  is  held  that  to 
visit  a  bank  with  knowledge  of  its  officer,  gained  in  another  relation, 
two  things  are  necessary :  First,  possession  by  fhe  agent  of  pertinent 
information;  and,  second,  such  agent's  participation  in  the  discount 
or  purchase  on  behalf  of  the  corporation.  In  view  of  that  case  and 
of  First  National  Bank  v.  Christopher,  40  N.  J.  Law,  439,  29  Am.  Rep. 

and  Barnes  v.  Trenton  Gaslight  Co.,  27  N.  J.  Eq.  33,  we  hold  the 
trust  company  was  not  visited  with  the  knowledge  o£  its  president, 
Twining,  and  was,  tlieieiure,  an  innocent  purchaser. 

The  remaining  question  relates  to  a  dispute  as  to  whether  the  trust 
-company  paid  a  certain  dieck  of  the  Eraser  Mountain  Copper  Com- 
pany, and  charged  that  company  with  such  payment.  The  plaintiff  in 
error  contends  there  was  evidence  tending  to  show  that  the  sum  of  $6,- 
678.81  (beings  the  amount  for  which  the  check  is  alle.q:ed  to  have  been 
given)  was,  after  February,  1905,  fraudulently  entered  as  a  debit  item 
in  the  account  of  the  Fraser  Mountain  Copper  Company,  and  that  the 
trial  court  err^  in  not  submitting  that  evidence  to  the  jury  on  the 
question  of  alleged  fraud.  Now  such  question  of  fraud  rests  wholly 
on  tlie  tcstitTionv  of  Percival  Kroehl,  who  says  he  examined  the  kd.c^er 
account  of  the  Fraser  Mountain  Copper  Company  in  February,  1905 ; 
that  the  foregoing  item  of  $6,678.81  was  not  in  it  at  that  time,  and  that 
be  then  made  a  copy  of  the  account  which  shows  that  fact  An  ex- 
amination of  the  proofs  shows  to  a  demonstration  that  he  overlooked 
that  item  in  making  his  copy.  Without  going  into  a  full  analysis,  it 
suffices  to  say  that  Krochl's  copy  shows  a  credit  balance  of  $181.02 
when  he  made  it.  Now  that  balance  cannot  be  obtained  from  the 
items  in  his  copy  unless  the  item  of  $6,G78.81  is  placed  in  the  debit 
column.  W  lien  to  this  is  added  the  uncontradicted  testimony  of  the 
accountant  of  the  banking  department  of  the  state  of  New  Jersey  that 
he  examined  the  books  in  February,  1903,  and  not  only  then  found  the 
item  in  the  account,  but  that  he  found  it  also  in  a  check  list  kept  by  the 
trust  company,  it  conclusively  appears  that  the  item  had  been  paid 
on  the  check  above  mentioned.  There  bein^^  no  evidence  up^n  which 
the  court  could  have  sustained  a  verdict  in  favor  of  the  defendant,  a 
direction  to  find  in  flavor  of  the  plaintiff  was  not  error.  Randall  v. 
Baltimore  &  Ohio  R.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct  322, 27  JU  Ed. 
1003. 

The  judgment  is  affirmed. 

NOTE. 

Kaowledce  or  Kotice  Acquired  hy  Officer,  or  Agent  of  B&nk,  in 
Prtvat*  BulasM     Ohitstdo  Seopo  of  Datles,  um  AS eotlBC 

Its  Liability. 

I.  In  Gkncrat,. 

fa]  (U.  S.  1898)  A  president  of  a  national  bank  hSia  no  power,  in  the  ordi- 
nary course  of  business,  to  certify  to  tbe  fidelity  or  Integrity  of  the  cashier 

for  till*  purpuso  111  eiiiil'Iini:  liim  to  prticurc  ;i  huiid  insuring'  his  riilcliiv  ava\ 
hence  the  bank  cannot  be  deemed,  merely  by  virtue  of  tbe  president's  relation 
to  it,  to  bare  any  knowledge  of  tbe  glTlng  by  blm  of  Bucii  certificate. — ^Amer- 
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ican  Saretar  do.  of  Kew  Tork  t.  Paaly,  170  U.  S.  183.  42  U  Ed.  977,  18  Sup. 
Ct  552. 

[b]  (Md.  1903)  Notloe  to  a  director  of  a  banking  corporation  privately,  or 

acqnirf  f!  by  him  generally  throDgb  channels  open  to  all  ii  rsons,  and  winch  he 
does  uot  cummuuicate  to  bis  associates  in  the  manageiucut  of  the  corporation, 
ta  not  binding  on  tbe  samo.— Black  v.  Ftrat  Nat  Bank.  96  Md.  ao».  54  Atl.  88. 

tc]  <Mo.  1808)  Knowledge  of  the  cashier  of  a  bnnk,  obtained  by  reason  of 
bl8  Intereat,  and  connection  with  other  parties,  but  not  obtained  In  tbe  per* 
fonnance  of  any  dnty  bo  owed  to  the  bank,  ts  not  notice  to  tbe  bank.— Na> 
tional  Bnnk  of  Commerce  v.  Fitze,  TC  Mo.  App.  356. 

[d]  (N.  Y.  1S33)  NoUce  to  a  bank  officer  binds  tbe  bank  only  when  it  is  tbe 
dnty  of  ancta  ofllcer  to  act  on  the  information,  or  transmit  It  to  tbe  bank.-^ 
Fulton  Bank  v.  New  York  &  Sharon  Cnunl  Co..  4  P rii-r.  127. 

[e]  (N.  Y.  1841)  Notice  of  the  dissolution  of  a  Ann  with  which  a  bank  has 
hnsiness  relations,  where  pnbUahed  In  a  newspaper,  and  accidentally  reaching 
a  (11  rector,  who  has  no  power  to  act  for  the  bank  except  In  conjunction  with 
others.  Is  not  egaivalent  to  actual  notice  to  the  bank. — ^National  Bank  t.  Nor- 
ton, 1  Hill,  572. 

[fl  (X.  Y.  1842)  Notice  to  a  bank  <lInx-tor.  or  Inirtwlo^lirr  ib^t  iliK  J  by  hlin 
while  officially  not  engaf;cd  in  tbe  business  of  tbe  bank,  will  not  affect  the 
bank.— Bank  of  United  States  v.  Davis.  2  Hill,  452. 

fjjl  CS.  Y.  ISOn  Notice  to  a  director  of  a  bank  as  an  individual,  and  not 
acting  as  such  director,  cannot  operate  to  tbe  prejudice  of  the  banic — West- 
field  Bank     Comen,  87  N.  Y.  320,  98  Am.  Dec.  573. 

[hi  (Pa.  1840)  Knowledo'  <>f  a  material  fact  (^)inniunlcated  by  a  bank  di- 
rector to  tbe  board  at  a  regular  meeting  Is  notice  to  tbe  bank. — Bank  of  Pftt^ 
burgh  V.  Whitehead,  10  Watts,  3»7.  36  Am.  Dec.  186. 

[I]  (l^a.  1848)  Notice  to  a  bank  director,  not  being  an  organ  of  communica- 
tion with  the  corporation.  Is  not  notice  to  tbe  corporation,  thotiirb  be  is  pre^sent 
when  the  corporate  act  Is  afterwards  done  which  is  Konebt  to  be  affected  by 
tbe  notice. — Custer  v.  Tompkins  County  Bank,  9  Pa.  (9  Barr)  27. 

rj]  fTenn.  ^H■^?>)  Where  notice  of  tbe  dlB«»oiutlon  of  a  firm  is  communicated 
to  a  bank  director  for  tbe  purpose  of  Ix  in;,'  comniimicated  to  tbe  board  of 
directors,  or  where  he  is  called  upon  to  a<  t  as  a  director  In  a  tran.saction 
affecting  the  Interests  of  tbe  members  of  the  disaolvcil  flrtn.  he  is  bound  to 
<f)muuinit_iite  that  knowledge  to  tbe  bunk,  and,  if  be  do  not,  the  bank  is  by 
law  charged  with  notice  of  tbe  facta  ao  withheld.^Union  Bank  Campbell, 
23  Tenn.  (4  Humph.)  :m. 

[k]  (Tenn.  1901)  Notice  acfiulred  by  the  president  in  a  private  trauKjution 
is  not  cliargeuble  to  the  bank.    Smith  T.  Carmadc,  64  8.  W.  372. 

fl]  (Wash.  1  son)  Notice  of  fact.s  concerning  trnn?»actions  wlifrh  it  is  tbe 
duty  of  tbe  cashier  of  a  bank  to  conduct  is  uot  binding  on  the  bank  when  re- 
ceived by  tbe  president  in  conducting  businesa  of  another  company,  of  which 
the  president  was  director,  and  which  business  was  In  no  way  connected  with 
tbe  buiik.—Wasbington  Nat  Bank  v.  Pierce,  t»  Wasli.  4'Jl.  Pac.  072,  30  Am. 
St.  Rep.  174. 

[iiij  (Wis.  1896)  On  an  isv^ue  whether  the  plaintiff  bank  had  knowle<lge  of 
tbe  preference  of  a  creditor  of  its  debtor,  it  was  proper  to  charge  that  tlie 
tmnk  was  not  chaigeable  with  knowledge  of  its  directors  acting  Indivldnally, 
bnf  th  it  the  jury  might  consider  tbe  knowledge  of  tlie  directors  as  tending  to 
prove  kauwledge  on  tbe  part  of  tbe  bank. — Continental  Nat  Bank  v.  Mc- 
Geocb.  92  WIe.  286^  68  N.  W.  608. 

II.  Discounts. 

(aj    Where  an  officer  or  director  of  a  bank  is  also  an  officer  of  a  corpora- 
tion discounting  a  note  at  the  bank,  bis  knowledge,  acquired  in  the  latter 
capacity,  is  not  chargeable  to  the  bank. 
—(Mass.  18JX))  Corcoran  v.  Snow  Cuttle  Co..  151  Mass.  74,  23  N.  E.  727; 
(Minn.  1881)  First  Nat  Bank  v.  Loyhed,  28  Minn.  396,  10  N.  W.  421 ; 
(Ho.  1894)  Benton  t.  German-American  Nat  Bank,  122  Ho.  332,  26  8. 
W  975  * 

(N.  C.  1892)  Commercial  Bank  v.  Burgwyn,  110  N.  C.  267,  14  S.  E.  G23, 
17  L.  B.  826; 
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<N.  T.  imm  CfiMO  Nat  Bank     dark,  130  N.  Y.  807,  84  N.  E.  m  a6 

Am.  St.  Rop.  705.  afflrmltiff  (18021  <M  Hun,  634,  18  N.  T.  Supp.  887; 
(Pa.  1886)  Wilson  y.  Second  Nat.  Bank,  7  AU.  145. 
CONTRA,  see 

(Neb.  1887)  First  Nat.  Bank  v.  Erickson,  20  Neb.  580,  31  N.  W.  387 ; 

(N.  M,  1895)  Oak  Grove  &  Sierra  Verde  Cattle  Co.  v.  Foster,  41  Puc.  522. 

lb]  Where  a  person  having  a  note  discounted  at  a  bank  for  bis  personal 
beDeflt  is  an  officer  of  the  bank,  the  bank  is  charged  with  his  knowledge  of 
defenses  to  it. 

— (U.  S.  18!H)  First  Nat.  Bank  v.  Blake  (C.  C.)  60  Fed.  78: 

(Mich.  1880)  Tilden  v.  Barnard,  43  Micli.  376,  5  N.  W.  420,  38  Am.  Rep. 
107  • 

(N.  C.*1892)  Le  Due  v.  Mf>ore.  111  X.  C.  510.  15  S.  E.  S5^; 
(S.  D.  18&3)  Black  Hills  Nat.  Bank  v.  KeUojig,  4  S.  D.  312,  SON.  W.  1071; 
Taylor     National  Bank,  6  8.  D.  611.  62  N.  W.  90. 
CXJNTR.'X,  See 

'  (Mass.  1804)  First  Nat  Bank  t.  BabbiUge,  lUO  Mass.  563,  36  N.  E.  402 ; 
(Mo.  1892)  National  Bank  t.  Txnrltt  114  Mo.  610,  21  8.  W.  825,  36  Am. 

St  Rep.  770; 

(Neb.  18^)  Buffalo  County  Nat  Bank  ¥.  Sbarpe.  40  Neb.  123,  58  N.  W. 
734  * 

(N.  T.'  1828)  City  Bank     Barnard.  1  HaU,  70. 

[c]    Where  a  director  of  a  brink-  is  a  memhor  of  a  firm  discounting  a  note 
at  the  bank,  his  knowledge  in  respect  to  the  note,  not  actually  communicated 
to  ofber  officers  or  dlrectora,  dow  not  chai^  the  bank. 
— (N.  J.  1878)  First  Nat.  Bank  T.  CSirlatopher,  40  N.  J.  Iaw  (11  Vroom) 
435,  29  Am.  Rep.  262; 
(N.  T.  1880)  Atlantic  State  Bank  t.  Savery,  82  N.  Y.  201,  affirming  (1879) 
18  Hun.  30. 

[dj  (U.  S.  ISOT)  Knowledge  by  a  memhor  of  a  firm  of  the  true  consideration 
of  a  certiiicate  of  deposit,  which  the  lirm  discounted  at  a  bank  in  payment  of 
Sndiyldnal  notes  of  one  of  its  members,  and  which  had  been  negligently  altered 
In  maUit);^:  out  a  duplicate  '^rtlflcate,  held  to  be  imputable  tr»  the  bank,  where 
the  other  member  of  the  hrm  was  its  president,  aD<i,  as  such,  acted  as  the  sole 
representative  of  the  bank  In  accepting  the  certificate.  74  Fed.  1000  (1806) 
affirmed.— Niblack  v.  Cosier,  80  Fed.  'm,  2G  C.  C.  A.  16. 

(ej  (U.  S.  1898)  That  the  president  of  a  corporation  for  which  a  bank  dis- 
counted notes.  In  tbe  ordinary  and  losnal  course  of  Its  bnslnees,  was  vice  presi- 
dent of  the  bank,  and  that  the  flecretnry,  who  represented  the  corpnrMMon  in 
the  transaction,  was  also  a  director  of  the  bank,  do  not  charge  the  bank  with 
notice  of  a  secret  Infirmity  In  one  of  sash  notaa,  wbere  neither  of  aoch  officers 
represented  the  bank  in  the  transaction. — ^Holm  ▼.  Atlas  l4at.  Bank,  84  Fed* 
119,  28  C.  C.  A.  297. 

[f]  (U.  8. 1881)  Wbere  a  bank  director  Is  also  president  of  a  railroad  com- 
pany, his  knowledge.  In  respect  to  notes  discounted  at  the  bank  by  the  rail 
road  company,  is  not  chargeable  to  the  bank,  where  he  refused  to  take  any 
part  In  the  proceedings  of  the  discount  committee. — ^Waynesrllle  Nat  Bank  v. 
irons  (C.  C.)  8  Fed.  1. 

IgJ  (U.  8. 1882)  Where  a  bank  discounts  a  note  for  a  director,  he  not  being 
present,  it  Is  not  charged  with  his  knowledge  of  antecedent  illegalities. — Third 
Nat  Bank  v.  Harrison  (C.  C.)  10  Fed.  243. 

[h]  (Conn.  1857)  The  knowledge  of  a  director  of  a  bank,  as  to  the  ol)Ject 
for  which  certain  bills  of  exchange  were  delivered  to  a  party  applying  to  tbe 
bank  for  a  discount  thereof,  such  diriN  tDr  not  being  prt»sent  at  the  meeting 
of  the  directors  at  which  such  application  was  made  and  such  bills  discounted, 
aiid  not  having  communicated  his  knowledge  to  any  other  director  or  officer 
of  the  bank,  ia  not  to  be  regarded  as  notice  to  the  bank. — Farmers'  ft  OltlBOiB* 
Bank  v.  'Fayne,  25  Conn.  444,  68  Am.  Dec.  362. 

[1]  (Ga,  181)5)  Where  tbe  president  and  cashier  of  a  bank,  being  also  mem- 
bers of  a  partnership  composed  of  themselves  and  another  person,  to  the  capi- 
tal stock  of  which  they  had,  under  the  partnership  articles,  agreed  to  contrib- 
ute a  given  sum,  without  the  knowledge  or  consent  of  the  other  partner  exe- 


Digitized  by  Google 


142 


^  C.  C.  A.  REPORTS. 


rated  and  dellvei^  to  the  bank  &  note  In  the  name  of  the  iwrtnenhtp,  for 

the  purpose"  of  rMfsincr  the  money  they  hnd  nsrrwd  to  pay  Into  the  partnor5;hip 
business,  the  bank  was  affected  with  notice  that  the  transaction  was  for  the 
private  benefit  alone  of  the  two  parties  raisint;  the  money,  and  hence  ooold 
not  hold  the  iiartnerahlp  itself,  nor  the  n  niainintir  partner,  liable  on  the  note. 
— Brobston  v.  Penniman,  97  0:\  r*27.  25  S.  E.  :i50. 

U]  (Ga.  1901)  Notice  or  knowledge  of  failure  of  consideration  of  a  nego» 
tlahle  note,  whldi  the  director  of  a  bank  sells  to  It  before  the  maturity  of  the 
paper.  Is  not  Imputable  to  the  bank,  when  in  tho  trnnsnctfon  tlie  sdh-r  <li<l  not 
act  for  it  at  all,  but  exclusively  for  .  himself,  and  the  bank  was  represented 
by  another  of  Its  offldals,  who  alone  acted  for  It— Engllah-Amerlcan  Loan  4 
Trust  r,..  V.  TT.Mi-s.  112  Ga.  ^2^.       F^.  E.  \0X 

[k]  (La.  1S,"|S)  Where  a  note  is  discounted  by  n  bank,  at  the  instance  of  a 
direetor.  wiio  kinAvg,  but  fails  to  disclose,  a  condition  on  which  it  was  given, 
the  l>imk  will  not  t>e  considered  cognlaant  of  the  condition. — ^Lonislana  State 
Bank  v.  Seiiecal.  l.'}  La.  52;". 

[1]  (Mass.)  The  circumstance  that  an  indorser  of  a  Uiticouuled  note  was  a 
director  In  the  bank  by  which  It  was  discounted  will  not  be  deemed  confttmct- 
ivo  notke  to  the  bank  tlmt  the  note  was  made  for  his  accommodatfon. — (IsnT) 
Commercial  Bank  v.  Cuuuiugham,  41  Mass.  (24  Tick.)  270,  35  Am.  Dec.  222; 
(1830)  Washington  Bank  v.  Lewis,  39  Mass.  (22  Pick.)  24. 

[m]  (Mass.  1877)  Although  the  mere  fact  that  a  director  knew  of  fraud  or 
Illegality  In  the  Inception  of  a  note  discounted  by  his  bank  will  not  prevent 
the  bank  from  recovering  thereon,  yet,  if  he  also  acts  for  the  bank  in  discount- 
ing the  note,  the  bank  is  affected  by  his  knowledge.— National  Secarlty  Bank 
V.  Cushman,  121  Mass.  490. 

[n]  (Mich.  1882)  The  fact  that  one  who  recommends  to  the  managing  of- 
ficers of  a  bank  to  discount  certain  negotiable  paper  Is  a  director  of  the  bank 
does  not  charge  the  bank  with  knowledge  wliich  the  director  possewed.— 
Shaw  V.  Clark,  49  Mich.  384,  13  N.  W,  780,  4,3  Am.  Rep.  474. 

[o]  (Mich.  1902)  Where  a  bank  purchased  a  note  from  a  conH>ration 
which  had  received  it  wlthont  consideration,  the  fact  that  Its  cashier,  who 
dfsoonnted  the  note  after  consultation  with  the  directors,  was  the  president 
of  such  corporation,  and  knew  all  the  facto,  did  not  bind  the  bank  with  notice 
of  the  inflrmities.— People's  Sst.  Bank     HIne,  131  Mich.  181,  91  N.  W.  130. 

[p]  (Mo.  1882)  Where  a  hank  dire<  tor  i)raeures  a  note  on  which  he  is  in- 
dorser to  l»e  discounted  for  his  henedt  at  a  l)aiik.  hts  knowledfre  of  illegality 
in  the  consideration  does  not  charge  the  bank.— Third  Nat.  Bank  v.  Tlnsley, 
11  Mo.  App.  498. 

[q]  (N.  J.  1878)  A  bank  discounting  a  note  bef<»re  Tiiaturity  is  not  chnrsre- 
able  with  knowledge  of  lU^allty  or  want  of  consideration  acquired  by  one 
of  Its  directors  in  other  than  his  offldal  capacity.  If  sndi  director  did  not  act 
with  tlie  hoard  in  nmi<ii)<^'  the  discount — First  Nat  Bank  t.  Christopher,  40 

N.  J.  T^w  (11  Vroom)  435. 

[r]  (N.  Y.  1893)   To  charge  a  bank  diseonnting  a  note  with  the  president's 
knowledge  of  equities  between  the  parties,  It  Is  necessary  that  the  knowledge 
should  have  come  to  him  in  his  otticial  capacity. — Merchanto'  Nat  Bank 
Clark,        N.  Y.  314.  .'14  N.  E.  910,  36  Am.  St,  Rep.  710. 

[s]  (Ohio,  1857)  Where  the  pa^'ee  of  a  note  happens  to  be  a  director  of  the 
bank  that  discounts  the  note  for  his  benefit,  without  nnf  i  -e  of  the  maker's 
claim  for  recoupment,  the  bank  can  recover  as  an  inuoct:ut  bona  fide  holder 
without  notice.  The  private  knowledge  of  an  officer  Is  not  the  knowknlge  of 
the  bank.— ryx.mlo  v.  Eagle  Bnnk  of  Uochester,  1  Disn.  2Srj. 

ItJ  ill.  I.  hfOij)  D.,  who  was  president  of  a  trust  company,  was  also  the 
f-ontrolling  stockholder  In  a  manufacturing  corporation  and  tlie  i»rincipal 
partner  of  D.  &  C3o.,  a  firm  acting  as  tlje  ( orporation's  selling  agent.  At  D.'s 
dictation,  the  president  and  treasurer  of  the  corporation  drow  drafts  ou  D. 
&  Co.,  which  were  aceepted  by  that  tivin  and  diseomittni  at  D.  s  instance  by 
the  trust  company.  Jnst  prior  to  the  dlsconnt  the  president  of  the  corpora- 
tion,  at  D.'s  instance,  openoil  an  acr-onnt  with  tlie  trust  cDnipany  in  the  name 
of  the  corporation,  and  ou  the  day  before  the  discount  was  made  two  cheeks 
were  drawn  on  the  trust  company  by  the  corporation,  payable  to  D,  &  Co., 
and  cashed  through  another  New  York  bank,  the  drafto  being  discounted  to 
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meet  the  chwks.  The  rjisfY^onts  made  by  the  tnist  company  were  authorized 
lij  D.  under  a  provision  of  the  trust  company's  by-laws  declaring  that  the 
president  generally  ml^t  make  InTeetmenta  between  meetlnflB  of  the  ezcutlve 
committee,  reporting  the  trnns«ot!ons  to  the  committee  nn  the  succeeding  day, 
and,  after  the  discounts  were  made,  the  minutes  showed  the  approval  of  loans 
made  by  the  trust  company.  S^ttO,  that  the  trast  company  was  tihereby  diar- 
ped  with  Icnowledge  that  the  discounts  were  pr\rt  of  a  fraudulent  scheme  on 
the  part  of  its  president  to  obtain  money  for  liis  individual  purposes. — CooK 
American  Tobing  ft  Webbing  Oo^  28  R.  I.  41,  65  Atl.  <t41,  9  L.  E.  A*  (N. 
S.)  193. 

[n]  (8.  <S.  1881)  A  manufacturing  company  having  sold  out  all  Its  property, 
thereby  determining  the  ngenc>-  of  Its  offlcera,  a  bank,  the  president  of  whl<* 

■was  also  a  director  of  tlif'  roriw  rntion.  was  bound  by  the  legnl  rfTrft  i  f  its 
president's  knowledge  in  receiving  a  note  executed  to  it  by  the  oitici'rs  of  the 
corporation  after  the  sale. — ^Unton  Bank  y.  Wando  MbL  ft  Mfg.  Co.,  17  S.  C. 
961. 

[v]  (S.  D.  1897)  Where  a  partner  sells  to  a  bank  of  which  he  is  cashier 
a  note  due  the  firm,  and  the  bank  acts  wholly  through  its  discount  committee, 
of  which  he  is  not  a  member,  it  is  not  affected  with  knowledge  possessed  by 
bim  of  inlinulties  in  the  note. — National  Bank  of  Commerce  v,  l^'eeney,  d  t$. 
D.  550,  70  N.  W.  874,  46  L.  R.  A.  732. 

[w]  (Tex.  1906)  A  bank,  pnndus  ni:  a  note  subject  to  certain  defenses  in 
the  hanf!?  of  t!ie  payee.  Is  not  botmd  by  the  Icnowletlge  or  information  of  such 
def^ises  tiiat  may  have  come  to  Its  ofiicers  at  a  time  when  they  were  not 
engaged  in  Its  business,  but  when  they  wen  a<  tiiu:  tor  tbemsdyes  IndlvMaal^ 
ly.— Orayson  County  Nat.  Bank  v.  Hall,  01  S.  W.  807. 

[x]  (VL189S)  Where  a  bank  director  and  a  cashier  executed  a  note  as 
makers,  the  director  being  in  fact  only  a  surety  for  the  cashier,  who  obtained 
a  I'Vm  on  !f  from  tho  bnnk,  without  any  other  hnn}-  of!!rfnl  liming  knowledge 
of  the  surtityship,  the  director  was  liable  as  principal,  since  loiowiedge  to  him 
and  the  cashier,  In  sodi  caae^  was  not  knowledge  to  tbe  bank.— First  Nat. 
Bank     Brigga'  Assignees,  70  Y t  6M,  41  Atl.  560. 

VLh  DiPOBm  (NT  Hours  ob  Bonos. 

[n]  (Ky.  1890)  A  bank  duly  selected  as  a  depository  of  money  collected 
by  way  of  taxes  to  satisfy  county  bonds  Issued  in  aid  of  a  railroad  company 
cannot  bo  held  responsible  for  money  whif^b  If  p-ivs  (uit  by  onlor  of  tbe  com- 
mittee having  charge  of  the  fund  on  the  ground  that  nn  excess  of  bonds  iias 
been  issued.  In  the  absence  of  fraud  or  collusion  between  it  and  the  conunlt'- 
tee,  although  the  president  of  the  bank  wns  the  president  of  the  railroad  com- 
pany, and  one  of  the  committee  was  cashier  of  the  bank,  and  secretary  of  the 
railroad  company— Deposit  Bank  of  Owensboro  t«  Dayiess  County  Court.  12 
S.  W.  930,  13  S.  W.  101.  11  Ky.  Law  Rep  mi. 

[b]  (N.  Y.  1879)  Plaintiff's  husband  took  a  bond  of  hers  and  her  bank  book 
to  tbe  cashier  of  a  banlc  The  cashier  pot  the  bond  In  the  bank  safe,  and 
wrote  on  plaintlfTs  bank  book  a  memornndnm  showing  a  receipt  of  the  bond 
from  plaintm.  Meld,  that  the  bank  could  not  cliiim  that  the  cashier  was 
acting  In  bis  Indlvldnal  capacity  alone,  and  tiuit  the  bank  bad  no  notice  <tf 
plalntiro  title— Zngner  t.  Best,  44  N.  X.  Soper.  Gt  (12  Jones  &  8.)  898. 

lY.  GOLLATSBAL. 

[a]  (HassL  18S0)  Wbere  one  of  the  directors  of  a  bank  obtained  possession 

of  a  note  under  the  pretens<'  of  ^t'tting  It  discounted  for  the  maker,  and 
pledged  it  to  the  bank  for  a  loan  to  himself,  and  to  secure  a  prior  existing  debt 
due  from  such  director,  tt  was  held  that,  as  be  did  not  act  tai  bis  capadty 
of  a  director  in  procuring;  the  discount  and  making  the  pledge,  the  l)ank  was 
not  affected  by  his  Imowledge  of  the  circumstances  under  which  he  received 
the  note,  and  might  recoyer  against  the  maker  tbe  amonnt  of  tlie  whole  note, 
provided  it  did  not  exceed  the  amount  of  tbe  money  advanced  and  tbe  prior 
debt.— \N'nshington  Bank  v,  Lewis,  3D  Mass.  (ii2  I'ick.)  24. 

lb]  (Mass.  1886)  Tbe  fact  tbat  one  who  pledged  to  a  bank,  as  secority  for 
a  loon  to  him,  goods  consiipied  to  blm  for  sale,  was  a  director  of  such  banic 
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does  not  diarge  tbe  latter  with  knowledge,  though  the  director  was  present 
at  the  meeting  when  the  loan  was  voted. — Inneraritr     Merchants  Nat.  Bank. 
13d  Mass.  332,  1  N.  E.  282.  52  Am.  Rep.  710. 
[c]  (N.  T.  1901)  The  knowledge  of  tbe  president  of  a  bank  as  to  his  own 

in'?olvoncy,  or  that  of  a  firm  with  which  he  was  connected.  <x>uld  not  W  in; 
puted  to  the  bank  receiving  securities  iu  connection  with  eertuin  overdrafts 
Mid  loans  of  the  president,  where  such  president  dealt  with  the  bank  In 
re^iard  to  his  own  aflfairs  as  with  a  third  party^ — CrookS  t.  People's  Nat 
iJaiik.  3i  Misc.  Rep.  4:>i),  70  N.  Y.  Snpp.  271. 

|dj  (Teiai.  18l>oj  Where  an  agent  of  an  undisclosed  principal,  holding  bonds 
as  collateral,  with  notice  that  snbject  to  snob  pledfse.  they  have  been  trans* 
ferrn,!  rf)i!Mfpral  to  another,  surrenders  them  to  the  pledgor,  who.  from 
proceeds  obtained  from  a  sale  thereof,  pays  a  debt  to  a  bank  of  which  such 
agent  is  president,  having  been  urged  by  such  pre^dent  to  make  a  payment 
the  h.nil:  will  he  llal)h*,  for  the  money  so  received,  to  the  one  having  the 
secondary  rights  in  the  bimrls  as  security;  the  president,  and  throu::li  him 
the  bank,  being  charged  wiiii  notice  how  the  money  was  obtained. — Hughes 
V.  Settle  (Oh.  App.)  86  8.  W.  577. 

V.  Conveyances,  Mobtgages.  or  Liens. 

fa]  (U.  S.  1882)  An  insolvent  firm,  two  members  of  which  were  president 
and  casliicr  of  a  bank,  on  tbe  eve  of  bankruptcy  conveyed  their  bank  etoek 

to  the  bank.  In  pnrsnnnre  of  n  prior  verhal  hypothecation.  An  action  wa5 
brought  by  the  receiver  of  the  Ann  to  set  aside  the  transfer.  Held,  that  the 
knowledge  of  the  officers  of  the  Insolvency  of  their  firm  was  the  knowledge 
of  tlie  banli.— Msbit  v.  Macon  Banlc  &  Trust  Co.  fC.  C.)  12  Fed.  fNC. 

[b]  (Colo.  T^rwu  Whether  one  who.  at  different  times  during  a  peri<M3  ex- 
tending from  3  .vears  down  to  10  or  11  montiis  prior  to  a  levy  of  a  writ  of  at- 
tachment In  a  Buit  by  the  bank  of  which  lie  was  and  had  l>een  the  preRldent. 
had  been  frequently  told  In  the  course  of  his  private  bii^inesw  of  a  third  own- 
ership of  the  property  levied  on,  still  retained  that  i^uowiedge  at  the  time  the 
attachment  suit  was  begun,  is  a  questfon  for  the  Jury. — Campbell  v.  First 
Nat.  Bank,  22  Colo.  177,  43  Pac.  1007. 

[cj  (Ky.  18:^1)  Where  a  director  of  a  bank  was  one  of  the  gmnteea  in  an 
unrecorded  deed  of  proiwrty,  which  the  grantor  subsequently  conveyed  to  the 
l>anli.  the  director's  knowledge  of  the  prior  deed  is  not  notice  to  the  bank 
of  Its  existence,  If  such  director  be  interested  in  protecting  his  own  title  by 
not  coiiuiiunieating  his  Icauwledt^e  t<»  tUv  board  of  directora — Lyne  v.  iiauk  of 
Kentucky,  6  J.  J.  Marsh.  500. 

Id]  (F.a.  ISTj.'J)  When  n  bank  deals  with  a  mortgagor  on  the  faith  of  hl« 
apparent  title,  a  private  knowleilge  of  its  simulation  in  two  of  the  directors, 
who  are  not  clothed  wi^  any  special  authority  In  the  premises,  and  who  con* 
Htltnte  a  stiiall  mlnorlly  of  the  whole  nnuihcr.  which  kuowhsl^ie  was  undis- 
closed to  the  l)oard,  cannot  destroy  the  ri^ht.s  of  the  corporation  as  a  bona 
fide  niortg.isec. — Mercier  v.  Canonge.  S  La.  Ann.  37. 

[e]  (Me.  1SS1)  A  trustee  of  a  bank,  who  was  also  an  attorney,  had  actual 
kiiowledi^e  of  an  existing  unrecorded  deed  of  lands.  With  tliat  knowl- 
edge, he,  as  such  attome3\  afterwards  wrote  and  took  an  acknowledgment  of 
a  mortgage  on  the  same  lands  from  the  same  grantor  to  the  banlc.  and  tb» 
deed  was  recorded.  that  the  hank  was  not  <diargeable  with  his  kn«iwl- 

edge,  unless  the  fact  was  in  his  mind  at  the  time,  nor  unl^s  he  was  acting 
for  the  bank  in  the  making  of  the  mortgage.— Fairfield  8av.  Bank  v.  Chase, 
72  Me.  22G,  39  Am.  Rei).  .110. 

ffl  (S.  C.  1000)  That  on  attorncr  of  a  mrporation  knew  of  a  lien  ort  prop- 
erty purchased  by  the  corporation  docs  not  sliow  notice  to  a  bank  winch  made 
a  loan  to  the  corporation,  though  the  attorney  was  president  of  the  bank; 
nor  does  the  fact  that  the  president  of  the  corporation  knew  of  the  lien  con- 
stitute notice  to  the  baidv.  though  lie  is  a  director  the  bank  and  a  member 
of  its  loan  oommlttee.->Wardlaw  t.  Troy  Oil  Mill,  74  S.  C,  908,  54  S.  B.  6Q& 
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A.  SANTABIXA  A  00.  T.  OTTO  F.  LANGB  CO.  et  aL 

(Circuit  Gout  of  Appeali^  BIghtb  Circuit  Jiin«  17»  1907.   On  BdkearlDC, 

September  8. 1907^ 

No.  2fiak 

Im  GomBAon— OomracRAnoir— HunrAuiT. 

Thore  isi  wniit  of  BMituallty,  necessary  for  n  vnlid  contract,  whero  plain- 
tiff, the  manuXactorer  of  a  certain  cigar,  offered  to  sell  In  ttie  future  to 
defandant,  a  cfgar  dealor,  as  many  of  siicli  brand  as  ba  mig]it  deelve  for 

his  \vnnt5;.  and  to  continue  to  do  80  during  tbo  Hfo  of  the  bnnd»  as  long 

as  defendant  cared  to  sell  tbeui, 

I  Ed.  Note. — For  cases  iu  point,  see  Gent.  Dig.  vol.  11,  Contracts,  i  344. 

lintoallty  In,  aee  note  to  Amafteaa  Cotton  Oil  Co.  t.  Kirk,  ift  O.  C*  A. 
543.] 

2L  Atpfat— Rrconn — QrEsrioNS  Raised. 

Ttie  question  of  want  of  mutuality  in  tbe  contract  on  wbicli  a  couuter* 
claim  la  predicated  la  properly  raised  by  the  record ;  plaintiff  baying  at 
the  close  of  tlie  evidence  moved  for  an  Instructed  verdict  on  the  proiind 
that  defendant  showed  a  failure  of  consideration  on  tiie  part  of  plaintiff 
for  tbe  contract,  and  tiio  orermllng  of  the  motion  having  been  aaatgned 
as  error,  and  such  assignment  insisted  on  in  the  brlal 

8L  Same— Review— Rules  of  Court. 

The  provision  of  Circuit  Court  of  Appeals  rule  No.  11,  that  the  court, 
at  its  option,  maj  notice  plain  errors  not  asslgutHl.  reserves  to  the  court. 
In  the  Interest  of  Justice,  the  right,  r«?tinff  in  public  duty,  to  tnkf  cogni- 
zance of  palpable  errors  on  the  face  of  the  record  and  proceedings,  es- 
pecially aoch  aa  clearly  demonatrato  that  the  anltor  baa  no  oanae  of  ae> 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
H  2968-2982.] 

Tn  Error  to  the  Circuit  Court  of  tbe  United  States  for  the  Northern 
District  of  Iowa. 

George  W.  Kiesd  and  D.  J.  I^nehan  (L.  G.  Hurd,  on  the  brief)* 

for  plaintiff  in  error. 

Nathan  E.  Utt  (Alphons  Matthews  and  John  P.  Frantzen,  on  the 
brief  ),  for  defendants  in  error. 

Before  SANBORN  and  HOOK.  Circuit  Judges,  and  FHIUPS, 
District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (hereinafter  des- 
ignated the  plaintiff),  an  Illinois  corporation,  with  its  principal  place 
of  business  in  Chicago,  sued  the  defendants  in  error  (hereinafter  des- 
ignated the  defendants),  a  copartnership,  doing  business  at  Dubuque, 
in  two  counts.  The  first  count  is  predicated  of  a  promissory  note, 
executed  by  the  defendants  to  tlic  plauitiff  February  23,  1903,  for 
$1,200,  due  in  three  months  thereafter.  The  second  count  is  based 
upon  an  open  account  for  cigars  sold  by  plaint  if!  to  the  defendants 
between  the  6th  day  of  March  and  the  5th  day  of  May,  1903,  amount- 
ing to  '?1,U5.  The  answer,  in  effect,  admitted  the  debts  as  alle<jed, 
and  then  set  up  a  counterclaim  for  damai^es  in  the  sum  of  $30,000, 
resulting:  from  an  alleged  breach  of  contract  in  the  failure  and  refusal 
of  tlic  plaintiff  to  ship  to  the  defendants  cigars  as  required.  On 
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trial  to  a  jury,  at  the  dose  of  the  evidence,  the  pl^ntiff  moved  for  a 

directed  verdict,  which  was  refused.  The  jury  returned  a  verdict  for 
the  defendants  in  tlie  sum  of  $3,262.25,  which,  including  Uie  admitted 
suMi  -  owing  to  the  plaintiflf,  amounted  to  $9,u87.75. 

As  counsel  for  the  plaintiff  insisted  in  argument  here  only  upon 
the  error  assigned  in  the  refusal  of  die  court  to  direct  a  verdict  it 
is  made  necessary  to  disclose  the  case  made  on  behalf  of  the  defend- 
ants. The  alleged  contract  was  not  in  writing,  and  its  character  is 
to  be  found  in  the  allegations  of  the  counterclaim  and  the  testimonv 
of  Otto  F.  Lanp:e,  representing  tlie  defendants  in  making  the  alleL^ed 
contract.  The  answer,  after  some  preliminary  statements  by  way  of 
inducement  leading  up  to  the  contract,  disclosed  that  the  plaintiff 
was  engaged  in  the  manufacture  and  sale  of  a  cigar  known  as  the 
"Optimo"  brand,  which  it  was  anxious  to  exploit  in  certain  terri- 
tory in  Tnwa  nnd  vicinity,  and  wished  the  defendant-,  a=;  experi- 
enced dealers  in  citrars,  to  undertake  this  exploitation  m  the  interest 
of  both  concerns.  The  answer  states  that  tlie  same  was  "to  be 
furnished  at  the  times  and  in  the  quantities,  sizes,  shapes,  and  quali- 
ties as  might  be  thereafter  ordered  by  the  defendants,  all  of  the  said 
cigars  to  be  sold  and  furnished  subject  to  a  discount  of  two  per  cent, 
if  settled  for  thirty  days  from  tlie  date  of  shipment  or  invoice,  such 
settlement  to  be  made  by  ca^^h  or  notes  of  the  said  defendants,  bear- 
ing five  per  cent,  interest  and  runnini;  thirty,  sixty  or  niiietv  davs 
at  the  option  of  the  said  defendants,  and  would  continue  to  manu- 
facture, and  supply  exclusively  such  'Optimo'  cigars  to  said  de- 
fendants, at  sudi  prices,  on  such  terms,  and  in  such  sizes,  shapes, 
and  quantities  as  ordered  by  the  defendants,  in  the  territory  named, 
arif!  such  other  territory'  as  miq-ht  thereafter  be  given  to  tliem.  so 
long  as  the  trade  therein  would  continue."  It  is  further  averred  that 
the  plaintiff  failed  and  neglected  to  furnish,  as  ordered,  said  Optimo 
cigars  in  the  sizes,  qualities,  shapes,  and  quantities  as  demanded  and 
as  was  necessary  f6r  the  trade  in  said  territory. 

The  testimony  of  said  Otto  F.  Lange  was  to  the  effect  that  by  re- 
quest of  one  Glnspell,  traveling  salesman  representing  the  plaintiff, 
they  met  in  Dubuque,  Iowa,  about  the  13th  of  August,  1900;  that 
Glaspcll  wanted  the  defendants  to  buy  from  the  plaintiff  said  brand 
of  cigars  known  as  the  "Optimo/'  which  he  thought  the  defend- 
ants could  build  up  a  trade  and  create  a  large  market  tiierefor.  His 
version  of  the  agreement  was  as  follows: 

•'The  terms  were  00  days  net.  without  discount,  or  2  per  cent,  discount  If 
paid  in  10  days,  but  tiiat  he  would  give  me  30  days  from  date  of  bill  in  which 
to  talce  the  2  per  cent,  discount  if  I  wanted  to  take  It.  He  said  tiiat  the  goods 
were  made  in  Tampa,  Fla.,  but  that  they  were  sliipped  from  Ch!  a- x  If  our 
business  prrow  so  that  they  shipped  in  case  lots  from  Tampa»  that  the  date  ot 
the  bill  should  be  the  date  of  the  arrival  of  the  goods." 

This  was  followed  by  some  other  details  as  to  the  mode  of  settle- 
ment.   Further  on  he  testified ; 

"I  Slid  to  Glaspell  I  would  accept  the  coutiact.  •  •  ♦  Glaspell  said 
they  would  stop  otbtini  firom  selling  the  cigars  la  the  territory  given  me.  He 
would  sell  me  ns  many  ns  I  do'^ircd  for  my  wnnta,  and  continue  during  the  Ufa 
of  the  brand,  as  long  as  I  cared  to  sell  tiiem,  •  •  •  Wy  orders  were  to 
be  filled  the  same  day  thej  were  received,  if  they  had  the  goods." 
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While  there  are  some  variances  between  the  versions  of  the  contract 
In  the  testimony  between  said  Laiige  and  Glaspdl,  for  the  purposes 
of  this  case,  it  is  not  necessary  to  rest  it  upon  other  testimony  than 

that  of  Lange. 

Orders  thereafter  were  sent  in  by  defendants  for  cigars  as  needed 
in  their  business,  and  were  generally  satisfactorily  complied  with  by 
tlie  plaiutift.  Some  complaint  in  January,  1902,  and  perhaps  later, 
oa  the  part  o£  the  defendants  was  made  that  some-  orders  had  not 
been  promptly  filled ;  but  after  explanation  by  plaintiff  the  business 
relations  were  continued.  Shipments  of  cigars  were  only  made  as 
and  when  ordered  by  the  defendant..  In  December,  1902,  and  the 
forepart  of  1903  the  orders  werr  sent  in  most  frequently.  On  the 
7th  day  of  May,  1903,  the  defendants  telegraphed  to  the  plaintiff  to 
"Cancel  all  our  orders."  The  plaintiff  immediately  answered  by  letter 
as  folbws : 

Toor  tetegram  of  to-day  Is  at  hand,- and  In  oompllanos  with  laine  we  have 
wired  our  fsctoty  to  caiusel  all  of  your  ordeis." 

And  in  a  postscript  said  that  it  (tlie  plaintiff)  had  received  check  for 
11,000,  which  was  placed  as  a  credit  on  the  note  of  $B,000,  due  May 
2, 1903,  and  requested  the  defendants  to  send  check  for  the  balance  not 

later  than  Monday.  The  defendant  f  illowed  up  said  tek-p'am  of 
May  7th  with  a  letter  giving  in  explanatioti  of  the  direction  to  cancel 
all  orders  that  "we  have  lost  track  of  whit  we  have  c^rdercd."  In 
tlie  letter  Lliey  requested  shipment  of  certain  specific  cigars.  This 
letter  evidently  havine  been  received  on  the  9th  of  May,  1903,  the 
plaintiff  wrote  the  defendants  that  it  was  very  much  surprised  at  the 
telegram  of  the  7th  of  May,  "as  you  canceled  all  your  orders  and  we 
wired  our  factory  to  that  effect."  In  this  letter  the  plaintiff  inclosed 
the  defendants  a  statement  of  account,  stating  that  they  owed  t' e  plain- 
tiff bills  amounting  to  about  $3,500,  reminding  the  defendants  of 
the  necessity  in  its  business  of  having  prompt  payments  made,  alleg- 
ing that  in  the  past  they  had  been  quite  lenient,  that  "we  find  that  you 
seem  to  take  your  own  time  and  do  your  business  with  us  all  your 
own  way,  leaving  us  nothing  but  to  shi;>  \ou  g^>ods  as  fast  as  you 
want  them,  and  you  pay  for  them  when  you  get  good  and  ready, 
and  make  deductions  when  you  feel  like  it."  Thereafter  considerable 
correspondence  took  place  between  the  parties  respecting  the  payment 
of  past  accounts  and  notes,  restdting  in  the  refusal  of  ffie  plaintiff  to  fill 
any  more  orders  from  the  defendants  until  the  past  arrears  were  paid, 
and  under  a  new  arrangement.  As  much  of  this  correspondence  en- 
sued after  the  controversy  arose,  it  contains  much  of  self-serving 
statements,  which  are  not  important  to  a  proper  decision  of  the  case. 

The  controlling  question  for  determination  is:  Did  the  defendants 
have  an  enforceable  contract  with  the  plaintiff?  It  must  be  conceded 
that,  if  the  defendants  had  such  a  contract,  it  was  essential  to  its 
validity  that  it  should  have  been  mutually  obligatory  upon  both 
parties.  If  the  defendants  could  compel  the  plaintiff  to  ship  cicrars, 
the  plaintiff  ought  to  be  in  a  position  to  compel  the  defendants  to 
take.  Were  the  defendants  under  any  obligation  to  send  in  orders 
within  any  particular  time,  or  for  any  spedfied  quantity  or  quality 
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of  cigars?  The  allegaticMis  of  the  counterclaim  and  the  version 
given  of  the  agreement  In  the  testimony  of  Otto  F.  Lange  answer 
these  questions.   It  was  entirely  at  the  option  of  the  defendants, 

dependent  upon  the  conditions  of  their  business  nnd  trade,  as  to  • 
whether  they  would  send  in  any  orders  at  all.  From  any  cause,  such 
as  depression  in  business,  or  other  more  desirable  arrangements,  or 
a  desire  to  get  out  of  that  Une  of  trade,  the  defendants  were  at  liber- 
ty to  cease  at  any  time  to  send  orders  to  the  plaintiff,  without  lia- 
bility for  breach  of  contract.  As  shown  by  the  entire  d^ing  be- 
tween the  parties,  both  unqtiestionably  understood  that  the  plaintiflf 
could  only  ship  ci^^ars  as  aiul  when  ordered  by  the  defendants.  So, 
notwithstanding  that  prior  to  the  7th  dav  of  May,  1903,  the  defendants 
had  sent  in  a  large  number  of  orders,  wiudi  had  not  then  been  met  by 
shipments,  and  although  the  plaintiff  had  placed  them  with  the 
factory  at  Tampa,  both  parties  acted  upon  the  understanding  of  the 
contract,  that  the  plaintiff  could  not  ship  save  as  and  when  the  defend- 
ants mii;ht  direct.  It  would  be  a  work  of  supererogation  to  review  the 
authorities  touching  the  law  applicable  to  such  situation,  as  Judge 
Sanborn,  speaking  for  this  court,  in  Cold  Blast  Transp.  Co.  v.  Kansas 
City  Bolt  &  Nut  Company,  114  Fed.  77,  5»  C  C.  A.  26,  29,  67  L.  R. 
A.  696,  laid  down  the  following  postulates  as  expressing  the  correct 
rule  of  law: 

"The  rules  npplicnblf  to  contracts  of  tli!'?  flnss  mny  be  thtis  briefly  Rtatod  : 
A  contract  for  the  future  delivery  of  persouai  property  Is  Totd,  for  want  of 
eonsldemtloii  and  mntaallty.  If  tlie  quantity  to  be  deUvered  ts  condltieiied  try 
the  will,  wish,  or  want  of  one  of  the  parties;  Imr  it  mny  he  sustained  it  the 
quantity  is  a8certainat)le  otherwise  with  reasonable  certainty.  An  accepted 
offer  to  fDmtth  or  dellTer  aadi  artleles  of  personal  property  as  aliall  be  iieed« 
ed,  required,  or  consumed  by  the  estnlillshrf!  !)ns!iiot:p  of  the  acceptor  during  a 
limited  time  Is  binding,  and  may  be  enforced,  because  It  contains  the  implied 
agreement  of  the  acreptor  to  purebaae  all  the  artldes  that  shall  be  lequlred 
In  conductinK  his  business  during  this  time  from  the  party  who  makes  the 
offer.  Wells  V.  Alexnndro.  130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218;  Minne- 
sota Lumber  Co.  v.  Whitebreast  Coal  Co.,  48  N.  R  774,  160  111.  85,  81  L.  R.  A. 
529;  Parker  v.  Pettit,  43  N.  J.  Law.  512.  But  an  accepted  offer  to  sell  or 
dpllvfr  articles  at  specified  prices  during  a  limited  time  In  such  amounts  or 
quaniities  as  the  acceptor  may  want  or  desire  In  his  business,  or  without  uiiy 
statement  of  the  amount  or  quantity,  Is  without  consideration  and  roid.  \h*- 
cansp  the  acceptor  Is  not  t>ound  to  want,  flpslre,  or  take  any  of  the  nrtl<  los 
mentioned.  Bailey  v.  Austrian,  19  Minn.  r>^}r»  (Gil.  465);  Tarbox  v.  GoLziao, 
20  Minn,  lan  (Gil.  122) ;  Railway  Co.  v.  Bajiley,  60  Kan.  424,  433,  56  Pac. 
759;  on  Co.  v.  Kirk,  15  C.  C.  A.  TAO.  r.s  l  ed.  7!>1  ;  Crane  v.  C.  Crane  &  Co.,  4.' 
C»  C.  A.  90,  105  Fed.  809.  Accepted  onlers  for  goods  under  such  void  contracts 
constitute  nales  of  the  goods  tbna  ordered  at  the  prices  named  in  Oe  oontraeta, 
but  thoy  do  not  validate  the  agrcomonts  as- to  articles  which  the  onr  r^fn'^'^! 
to  purchase,  or  the  other  refuses  to  sell  or  deliver,  nnder  the  void  contracts, 
because  neither  party  la  bound  to  take  or  deliver  any  amoont  or  quantity  of 
these  articles  thereunder.  Crane  v.  C.  Crane  Co.,  in  C,  C.  a.  00.  105  Fed. 
869;  Oil  Co.  v.  Kirk.  15  C.  C.  A.  540»  68  Fed.  791;  Campbell  v.  Lambert,  36 
La.  Ann.  85.  51  Am.  Rep.  l ;  Railway  Oo.  t.  Mitchell,  88  Tex.  85,  9S;  Asbcroft 
V.  Butterworth,  I'n:  ^l  iss.  mi.  514;  Drake  v.  Vorsc  n2  Iowa.  417.  3  N.  W. 
405:  Thayer  v.  liun  hard.  99  Mass.  508.  520:  Hotfrnan  v.  MafBoll.  80  N.  W. 
1032,  1035,  IM  Wta.  630.  47  L.  R.  A.  427 ;  Railroad  Oo.  JTones,  53  IlL  App. 
431,  437;  Rafotovits  r,  Tobaceo  Oo.  (Bup.)  25  N.  Y.  Supii.  1080,  78  Hun,  87." 

The  case  at  bar  does  not  come  within  the  rule  in  respect  of  a  con- 
tract obligating  the  vendor  to  furnish  all  the  goods  required  by 
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the  vendee  in  an  established  business  during  a  limited  time,  as  in 

the  case  of  a  merchant  who  contracts  with  a  mannfactnrer  to  fur- 
nish all  the  goods  of  a  particular  quality  tlie  acceptor  requires,  with 
the  implication  that  he  binds  himself  to  take  during  a  specified  period 
all  the  articles  required  for  the  given  business;  or  as  in  the  case  of 
a  contractor  who  has  accepted  a  proposition  from  a  manufacturer  or 
vendor  to  furnish  all  the  material  required  in  the  construction  of  a 
particular  work.  But  this  case  comes  clearly  within  the  rule  that  an 
accepted  oiler  to  sell  or  deliver,  of  to  buy  at  specified  prices,  during 
a  limited  time,  in  such  quantities  as  the  buyer  may  need  or  desire 
in  his  business,  without  any  specification  as  to  the  quantity  or  amount, 
is  without  consideration,  for  the  palpable  reason  that  the  buyer  placed 
himself  under  no  obligation  to  need  or  desire  any  quantity  at  any  given 
time  or  durinci^  any  given  period.  The  defendants  were  at  liberty  to 
send  in  orders  ad  libitum,  or  not  to  send  in  any  orders  at  all.  The 
one  was  completely  left  at  the  will  or  caprice  of  the  other.  The  . 
plaintiff  could  at  no  tune  manufacture  any  quantity  or  quality  of 
cigars  depending  upon  a  contract  requiring  the  defendants  within  a 
^ivcn  period  to  take  them,  as  it  was  wholly  at  the  pleasure  of  de< 
fendants  in  sending^  in  any  orders. 

The  case  of  Bailey  et  al.  v.  Austrian,  19  Minn.  r>35  (Gil  465), 
appositely  presents  the  law  of  this  case.  The  facts  sought  to  be  es- 
tablished there  were  that  on  a  given  date  the  plaintilb,  being  engaged 
in  a  general  foundry  business  at  St.  Paul,  the  defendant  promised  to 
supply  them  with  all  the  Lake  Superior  pig  iro.i  wanted  by  them 
in  their  said  business  until  December  thereafter,  at  specified  i^ricfs. 
and  the  defendant  claimed  thit  the  plaintiffs  promised  to  purchase 
of  defendant  all  of  said  iro  r  whic'^  they  might  want  in  their  business 
during  the  time  above  mentioned.  After  stating  the  general  rule 
laid  down  in  1  P^sons  on  Contracts,  449,  and  note  Z,  the  court  said : 

•'Upon  the  foregoing  state  of  facts,  the  engagement  of  plaintiffs  wna  t«» 
purchase  all  of  said  pig  Iron  which  they  might  want  in  their  s&id  busincM^ 
duri!r-r  the  time  s^iKvifiod  ;  but  tlioy  do  not  enLrnjrp  tn  want  any  qunntity  whiii- 
evcr.  Xiaey  do  not  even  cnuMfro  to  continue  their  bu»tiiies>8.  1£  they  see  fit  to 
discontinue  it  on  the  very  (hiy  on  which  the  supposed  agreement  is  entered 
into,  thf'v  are  at  entire  liberty  to  do  so  at  their  own  option.  r,n<\,  whatever 
might  iiave  been  defendant's  expectation,  he  is  without  remedy,  lu  other 
words,  there  is  no  abeohlte  engagement  on  plaintiff^  part  to  'want,'  and.  of 
course,  no  absolute  cnpaffcment  to  purehafc  any  iron  of  rir  rpn  l.int.  Wjtlmnf 
fiucb  absolute  engagement  on  plaintiffs'  part,  there  is  no  abiK>iute  mutuality  or 
engagemeiit,  ao  that  defendant  baa  tbe  rlgbt  at  once  to  bold  plaintiffs  to  a 
praltiTe  agreemmt." 

The  contract  described  by  the  defendants  is  not  enforceable  against 
the  plaintiff,  as  it  is  wanting  in  the  essential  of  mutuality.  The 
reauest  by  plaintiff  for  an  instructed  verdict  should  have  been  given. 

It  is  finally  urged,  however,  against  an  instructed  verdict  that 
it  was  properly  refused  because  it  appears  from  the  counterclaim  that 
the  plaintiff  owed  the  defendants  some  $22.10  for  advcrtisiiiL;^,  cx- 
pres>age,  and  a  cigar  sign.  There  was  no  issue  made  by  the  plaintiff 
at  the  trial  concerning  these  small  items;  and  in  entering  judgment 
for  the  plaintiff  on  the  note  and  account  it  would  be  but  a  matter 
of  computation  of  the  amount  due  thereon  after  deducting  the  undis- 
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puted  item  of  $22.10,  which  the  court  should  have  directed  as  a  mere 
clerical  act,  and  entered  judgment  for  the  plaintiff  for  the  balance  due 

on  the  note  and  account. 

It  results  that  the  jiid<:pnent  of  tlie  circuit  court  must  be  reversed, 
and  tlie  cause  remanded,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

On  Petition  for  Rehearing". 

The  petition  for  rehearing  assumes  that  the  opinion  of  the  court,  hnM- 
inpf  that  the  contract  on  which  the  counterclaim  is  predicated  is  not 
enforceable  for  want  of  mutuahty,  should  be  withdrawn  for  the  rea- 
son tliat  such  question  does  not  properly  arise  on  the  record,  and  was 
not,  therefore,  argued  by  counsel  for  the  defendant  in  error.  This 
criticism  'is  not  well  founded,  either  in  fact  or  law.  At  the  dose  of 
all  the  evidence  the  plaintiff  in  error  moved  the  court  for  an  instructed 
verdict  in  its  favor.  Among  the  grounds  stated  in  support  of  the  mo- 
tion is  the  following : 

"Because  the  plalutiflf  [i.  e.,  the  proponent  of  the  counterclaiml  hr^s  atlirnm- 
Uvely  sbowa  a  failure  of  cousideration  on  the  part  of  the  defeudaut  lur  the 
ocntnict  sued  upon." 

"Plaintiff  In  error  ns?;Ifm8  as  error  the  action  of  the  court  In  ovemillng  tlie 
motion  made  by  plaintiS  In  error  at  close  of  all  the  e?ideiice  Id.  the  cose  that 
the  jury  be  Instructed  to  find  a  verdict  In  Its  favor." 

In  the  closing  paragraph  of  the  brief  of  the  plain tifi  in  error  it  is 

urged  that : 

"In  our  Judj^meut  the  whole  case  was  determinable  upou  the  motion  to 
direct  the  verdict.  Because  that  motloti  was  overruled  and  tbe  court  by  Its 
Instruotious  detormined  as  a  matter  of  law  in  its  interpretation  of  the  con- 
trnt't  that  (It'fiMulnnt  In  error  nilplit  rwover  damages  on  its  counterclaim,  we 
oontideutly  btfiieve  tbe  question  involved  iu  tliis  ease  should  finally  be  deter- 
mined in  this  court,  and  the  Judgment  of  tbe  court  ttelow  lefened." 

The  lack  of  mutuality  in  ilie  reciprocal  obligations  of  the  alleered 
contractors  negatives  tlie  existence  of  a  valid  consideration  for  the 
promise  of  one  of  the  parties.  Forsooth  counsel  for  the  plaintiff  in 
error  may  have  laid  especial  stress  in  his  argument  upon  some  prop- 
osition of  law  which  he  conceived  to  be  important  and  controlling  did 
not  warrant  the  court  in  disregardinq;  other  errors  reasonably  within 
the  terms  of  an  exception  or  an  assig-nm^^nt  of  errors. 

That  counsel  does  not  fully  recoj^nize  and  urge  a  principle  of  law  in 
argument  which  is  enil)raced  within  the  pleachni^^s  or  presented  in  tbe 
record  cannot  preclude  the  court  from  giving  due  consideration  and 
application  to  a  rule  of  law  which  is  determinative  of  tfie  controversy. 
Indeed*  an  appellate  court  would  fail  to  heed  the  wholesome  maxim, 
''Interest  reipubiicae  ut  sit  finis  litium/'  should  it  fail  to  take  notice, 
when  reasonably  presented,  of  a  settled  principle  of  law  the  application 
of  which  ends  the  litiq-ation.  Rule  11  of  this  court  (150  Fed.  xxvii), 
respecting  the  ass^iL^nnicnt  of  errors,  declares  that  "the  court,  at  its 
option,  may  notice  plain  errors  not  assigned."  This  proviso  was  and 
is  intended,  in  the  interest  of  justice,  to  reserve  to  tlie  appellate  court 
the  right,  resting  in  public  duty,  to  take  cognizance  of  palpable  error 
on  the  face  of  the  record  and  proceedings,  especially  such  as  clearly 
demonstrate  that  the  suitor  has  no  cause  of  action*  "Where  parties 
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have  produced  all  their  evidence,  and  the  court  has  received  it,  and 
they  liave  rested  their  case  at  the  trial,  they  have  thereby  admitted,  and 
in  that  way  estopped  themselves  from  denying,  that  thev  can  do  no 
more  to  overcome  the  objection  that  the  evidence  is  insufficicuL  to  sus- 
tain a  verdict  in  their  favor,  because  the  question  of  the  suilldeiicy  of 
the  evidence  always  arises  before  the  submission  to  the  jury,  and  it  is 
the  province  and  duty  of  the  court  to  determine  it."  P»ank  of  Have- 
lock  v.  W'e'^tern  Uni6n  Telegraph  Co.»  141  Fed.  522-527,  72  C  C.  A. 
580,  4  L.  R.  A.  (N.  S.)  181. 

In  support  of  the  motion  for  rehearing  counsel  have  extensively  gone 
into  a  review  of  tiie  case  in  the  attempt  to  show  that  the  opinion  of 
the  court  improperly  held  that  the  contract  in  question  was  unilateral, 
placing  much  stress  upon  the  contention  that  the  testimony  of  Mr. 
T.nnge  tended  to  show  that  a  part  of  his  undertaking  under  the  ar- 
rangement between  the  parties  was  that  he  should,  by  his  experience 
and  labor, .  extend  the  field  for  tJie  sale  of  the  cigars  to  be  furnished 
by  the  plaintiff  in  error,  thereby  creating  a  larger  market  for  them, 
and  that  he  performed  in  this  respect  his  undertaking.  Liet  it  be  so 
conceded.  But  how  does  this  obviate  the  stubborn  fact  that  whether 
or  not  he  would  maintain  thnt  ficM  and  demand,  orcnpy  or  abandon  it, 
or  cease,  ad  libitum,  to  send  in  any  orders,  or  betake  himself  to  some 
other  field  of  operation  and  employment,  were  wholly  optional  on  the 
part  of  the  defendant  in  error  ?  The  plaintiff  in  error,  on  such  election 
by  its  purchaser,  was  without  remedy.  It  could  not  compel  the  pro- 
posed purchaser  to  want  any  cigars.  It  could  not  ship  a  box  of  cigars, 
except  as  ordered  by  the  purchaser.  As  shown  in  the  opinion,  lx)th 
parties  so  recn^v.Wrd  the  situation  and  acted  upon  it  when  the  defend- 
ant in  error  directed  that  the  orders  already  in  l>e  not  filled.  That  such 
a  contract  is  one-sided,  wanting  in  that  mutuality  essential  to  its  en- 
forcement, is  settled  in  this  jurisdictton. 

The  petition  for  rehearing  is  dented. 


(155  Fed.  725.) 

CITY  OF  LOUISVILLE  V.  CUMBERLAND  TELEPHONE,  ft  TELD* 

GRAPH  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit  July  24,  19070 

No.  1,G57. 

li  GOUBTS— JUBISDICTION  OF  FEDEBAL  COUBTS— FEDEBAL  QUESTION. 

When  ttie  Jurisdiction  of  a  federal  court  depeuds  upon  the  case  being 
one  arising  under  the  Constitution  or  laws  of  the  United  States,  the 
facts  nei'es«;;in,'  to  mulre  such  n  cafie  must  be  plainly  shown  upon  tlie 
record,  and  it  is  not  enough  that  »uch  quebtiou  may  arise. 

(Ed.  Hnte^ — Jurisdiction  In  cases  IutoItIi^  federal  questions,  see  notes 
to  Bailey  t.  Mosher,  11  C.  C.  A.  308  ;  Montana  Ore  Purchasing  CO.  V, 
Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co.,  35  C.  C.  A.  7.] 

:i,  COKSIITUTIONAL  LAW— IMPAIHMENT   of  COMUACrs— UiNAUTHOBIZED  ACTION 
BT  MUNICIPAI.ITT. 

A  federal  oourt  !s  without  Jurisdiction  of  a  suit  to  enjoin  t!u'  enforce- 
ment of  a  municipal  ordinance,  on  the  ground  that  It  Impairs  the  obiiga- 
tlon  of  a  contract  or  deprives  complainant  of  property  witbout  due  procew 
Of  law,  in  Tiolatlon  of  tlie  Oonstltution  of  the  United  States,  wlien  ttie  bill 
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all^ETos  that  no  power  had  been  granted  to  the  inunlclpallty  by  the  C«n- 
Btltutiou  or  LiegiHlature  of  the  state  to  pass  sucii  ordinance;  tiie  proliibi- 
tton  of  the  federal  eonstltDtloii  beliv  M^tiut  itate  action  only. 

Appeal  fram  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

The  folbwing  is  the  opinion  of  Bvans,  District  Judge,  of  the  Cir- 
cuit Court: 

This  case  has  been  argued  upon  defendant's  demurrer  to  the  Mil  of  con}- 
plaint  and  upon  complainant's  motion  for  a  temporarj  lujuuctiuu,  and  it  is 
Important  at  the  tiiraihold  to  aflcertain  what  Is  the  real  scope  of  the  hill.  ^ 
for,  wlien  we  have  done  thaf,  the  questions  raised  at  the  ar^ruuient  will  re- 
quire little  discussion.  A  careful  conBideratlon  of  it  has  led  me  to  the  con- 
clusion that  the  bill,  after  showing  the  nattire  and  extent  of  complalnantfa 
Inislnesa  in  Ix)uisvHle  and  tlu'  rights  It  tlalnis  under  its  articles  of  inct>r- 
poration,  in  substance  and  effect  avers  that  defendant  has  enacted  a  certain 
ordinance  whereby  it  undertoolc  to  fix  the  maximum  rates  which  complain* 
ant  might  charge  its  patrons  in  the  city ;  that  the  city  had  no  lawful  power 
to  fix  otlier  than  reasonable  rates;  that  the  rates  fixed  by  the  ordinance  were 
unreasonably  low ;  that  the  euforwrnent  of  the  ordiuauce  would,  for  that 
reason,  practically  confiscate  the  plalntiflTs  property;  and  that  thus  it  would 
be  deprived  thereof  by  the  city  without  due  process  of  law,  and  In  violation 
of  the  fonrt^nth  amendment  to  the  Ck)n8titution  of  tlie  United  States.  This 
is  the  fundamental  ground  for  the  relief  aSiced,  whatever  aigomentatlTe  de> 
tails  may  be  urged  In  the  pleading. 

1.  The  judiciary  act  gives  the  Circuit  Courts  jurisdiction  of  actions  which 
arise  under  the  Oonstltation  or  laws  of  the  United  Statee.  and  It  is  obrioiia 
thnt  tbo  relief  sought  In  this  Instance  Is  based  upon  a  claim  mn<"!<'  nrulor  the 
Constitution  of  the  United  States.  There  could  scarcely  be  found  a  plain, 
adequate,  and  complete  remedy  at  law  agatnet  the  city.  Indeed,  It  la  dlffi' 
cult  to  CMicelve  of  any  form  of  action  at  law  which  wonld  be  avn liable  to 
the  complainant  for  remedying  the  alleged  wrong  it  complains  of.  There 
does  not  therefore  aeem  to  be  any  reaaonable  doubt  either  of  the  Jurladfetlon 
of  the  court  or  of  tin  jiroposition  that.  If  the  averments  of  the  bill  be  true,  it 
states  a  ground  fur  equitable  relief.  The  cases  of  Chicago,  etc.  By.  Oo.  t. 
Mhmeeota,  134  IT.  8.  458.  10  Sup.  Ct  462.  88  L.  Kd.  970.  Beegan  t.  Trust 
Co.,  154  U.  S.  ."^OO.  14  Sup.  Ct  1047.  38  L.  Ed.  1014.  Railway  Co.  v.  Gill.  1^6 
U.  S.  649.  15  Sup.  Ct  484,  39  L.  Ed.  567.  Covington,  etc..  Co.  v.  Sandford, 
164  U.  8.  578,  17  Sup.  Ct  198,  41  L.  I2d.  560,  and  Smyth  A.mee,  109  U.  S. 
400,  IS  Su|).  Ct.  418,  42  L.  Kd.  810,  setnn  to  leave  no  room  for  doubt  ui  'm 
cither  of  the  two  propositions  just  indicated.  Neither  of  tliose  propositions, 
however,  could  be  maintained  If  the  sole  claim  made  by  the  bill  was  that 
the  Constitution  and  laws  of  Kentucky  did  not  give  the  defendant  the  power 
to  pass  the  ordinance  (X)mpliiin«vl  of.  If  that  were  all,  no  quo^stlon.  would 
arise  under  the  Constitution  or  laws  of  the  T'nited  States,  and  the  action  would 
ni't  lie  l)ased  upon  any  federal  question.  M  i\  r.  et(\.  v.  llolst.  1.312  Fed. 
0,"!  C.  r  A.  440;  New  Orleans  v.  Benjamin,  ir.;;  U  S.  424.  14  Sup.  Ct.  OT).".  ."^S 
L.  Ed.  T»;4;  Hamilton  Gas.  etc.,  Co.  v.  Hamilton  City,  140  U.  S.  2.1S,  13  Sup. 
Ct  90.  .*«;  L.  Ed.  063.  But  we  think  ih  bill,  fairly  considered,  does  not  ad- 
mit of  that  ' onstinictlon.  It  is  cle.-irly  founded  upon  the  (l.ilm  that  the 
rates  fixed  would  deprive  the  complaiuaot  of  the  benefits  of  its  property  and 
turn  those  benefits  over  to  others,  thus  confiscating  It  wlthont  dne  proceea 
of  law,  and  thus  b.aslnp:  complnlnant's  right  of  aotinn  upon  the  Constitution 
of  the  United  Slates,  and  not  upon  the  law  or  the  Coustitution  of  Kentucl^y. 

But  it  Is  insisted  that  as  the  bill  aTors  that  the  ordinance  is  void  becanoe 
the  city  council  had  no  legislative  or  constitutional  power  to  enact  the  ordi- 
nance, no  cause  of  action  is  stated,  and  authorities  are  referred  to.  among  them 
the  opinion  of  Jndge  Grosscup  In  People,  etc  Co.  OltS^  of  Chicago  (C.  C.) 
114  Fed.  388.  If  the  averments  referred  to  were  the  entire  claim  of  the  ct^n- 
plalnant,  there  might  be  some  force  in  the  contention ;  but  it  is  by  no  means 
all.  As  already  indicated,  the  fandamental  claim  Is  l^t  the  city  cannot  cou'- 
flacate  the  eomplalnanfa  property  by  taking  the  benefits  thereof  ttom  the 
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complainant  without  due  process  of  law ;  tbat  the  city  can  only  fix  reasouable 
rttes  under  tbe  contnuit  between  it  and  complainant ;  and  tbat  wlthoDt  aii> 

thorlty  it  has  pas?;iMl  the  urdtuance  which  is  claimed  to  be  void.  The  mere 
fact  that  the  ordinance  la  void  or  invalid  or  unauthorized  would  be  no  ground 
for  deii\  lug  tbe  relief.  On  the  contrary,  it  ia  beorase  tlie  ordinance  ft  MBerted 
to  bo  invalid  and  to  be  violative  of  the  federal  Constitution  tbat  the  relief 
prayed  for  la  asked.  If  tbe  order  be  valid  and  authorized,  then  the  city  had 
the  right  to  enact  it,  and  tiiat  would  end  the  matter.  In  the  case  last  re- 
ferrtil  to  Judge  Grosscup  said:  "My  jurisdiction  of  tbe  case  does  not  ex- 
tend to  tbat  question  [namely,  tbe  interpretatiou  of  tbe  state  statutes],  unlesa 
Its  decision  one  way  or  the  other  is  a  necessary  predicate  of  tbe  constitutional 
question  involved."  In  that  case  it  was  not  such  a  necessary  predicate,  but 
liere  it  is,  because  the  very  question  to  be  determined  Is  whether  tbe  passing 
and  enforciiJii  of  tbe  ordinance  would  deprive  tbe  complainant  of  a  consti- 
tutional right.  Tbe  ca^s  of  Hamilton  Gas,  etc.,  Co.  t.  City  of  Hamilton, 
146  U.  S.  2r)8.  13  Sup.  Ct.  00.  3(5  L.  Ed.  003.  and  Snvnnnnh.  Thunderbolt,  etc., 
Ry.  T.  Savannah,  198  U.  S.  31)2,  2o  Sup.  Ct.  GOO,  49  L.  Kd.  1097,  especially  the 
former  are  mncfa  in  point  upon  tbe  jurisdictional  qneetlon. 

.A^^umin^  the  averniotits  of  the  bill  to  be  true^  a  cttK  for  equltahle  relief  is 
shown,  and  tbe  demurrer  will  be  overruled. 

2.  We  come  now  to  the  motloo  for  a  temporary  injanetion  pendente  lltes. 
A  case  like  this  u.«!unlly  cannot  be  determined  upon  demarrer,  for  the  court 
would  hardly  feei  authorized  to  conclude  at  that  stage  that  tbe  rates  are  In 
fact  unreasonable  and  confiscatory.  All  that  it  will  now  decide  is  tbat,  as 
tli'^  *?T\-nrn  averments  of  tbe  bill  stand  undenled,  they  should  be  regarded,  for 
the  purposes  of  the  motion,  as  prima  fade  true.  This  being  so,  it  is  a  fair 
eserdee  of  dlscfetlMi  to  preserve  the  present  status  by  enjoining  the  enforce* 
ment  of  the  ordinance  until  t!in  issue  can  be  made  np  and  steps  tnlcen  fuUy  to 
ascertain  ail  the  facta  that  should  have  a  bearing  upon  the  matter  to  be  de- 
tomined.  The  propriety  of  such  a  course  will  become  apparent  when  we 
consider  the  rule  which  should  provem  such  rnses.  That  rule,  we  think.  Is 
fairly  and  very  accurately  stated  in  the  receut  work  on  the  Law  of  Kail- 
nad  Rate  Rccralation  by  Nagel,  section  812  of  wliich  is  as  follows: 

"The  reasonableness  of  thv  s.  hedule  as  a  whole  depends  as  has  been  seen, 
upon  wbetlier  it  yields  a  fair  return  to  the  carrier.  This  is  largely  a  mathe- 
matleal  question.  The  carrier  is  entitled,  first,  to  pay  all  expenses,  which 
would  include  both  the  actual  exponvps  of  operation  and  also  certain  .itmual 
charges  that  must  be  paid  before  any  real  profit  can  be  realized.  He  ia  en- 
titled  furthermore  to  gain  a  fair  profit  on  his  capital  tnyested.  Tbe  determlna- 
tioa  of  tbe  actual  amount  of  the  capital  Invested  may  be  a  matter  of  some 
dilticulty.  Once  determined,  the  rate  of  profit  upon  that  amount  of  capital  is 
a  question  which  will  be  determined,  generally  speaking,  by  tbe  ordinary  busi- 
ness profit  of  the  time  and  place.  A  schedule  of  rates  will  be  reasonable  from 
the  point  of  view  of  the  carrier  If  It  yields  him  a  net  profit  equal  to  that 
which  would  be  realized,  as  a  business  cpiestlon,  from  any  other  business 
wbae  the  capital  and  the  risk  were  the  same." 

True.  In  term«.  this  relates  to  carriers,  but  there  can  he  no  dlfToron^e  in  the 
applicable  principle.  This  rule  must  guide  us  in  tbe  further  progress  of  the 
cascv  and  it  will  demand  a  yary  full  investigation  of  all  tbe  facts. 

It  was  Inslfftefl  at  the  argument  with  great  earnestiie^rs  that  the  bill  only 
covers  an  attempt  to  enjoin  prosecutions  for  crimes,  and  authorities  were 
lead  in  that  coamectton.  Upon  tbe  general  proiMisition,  of  course,  there  can 
be  no  doiibt  so  far  as  federal  jurlspnidence  Is  concerned.  Fitts  v.  Mc<Jhee. 
172  U.  S.  516,  19  Sup.  Ct  260,  43  L.  Ed.  53o.  was  most  relied  upon :  but,  while 
it  states  the  gen^nl  doctrine,  a  careful  reading  of  the  opinion  will  show  that 
It  was  based  solely  upon  the  ground  that  the  suit  was  s\ib<t mflnlly  an  ac- 
tion against  the  state  of  Alabama,  and  for  tbat  reason  couU)  not  be  main- 
tained. The  other  provisions  in  tbe  Judgment  directed  were  incidental  to  the 
main  proposition.  There  was  nothing  said  in  that  case  in  conflict  with  the 
doctrines  laid  down  in  the  opinion  in  the  cases  to  which  we  first  referred,  and 
sll  of  which  were  referred  to  In  Smyth  ▼.  Ames,  109  U.  8.  466,  18  Sup.  Ct 
418,  42  L.  Ed.  819.  Anothrr  rn-o  ri^r  l  was  Cnrnden,  etc..  Co.  v.  Catlettsburg 
(a  O.)  129  Fed.  422 ;  but  the  second  of  tbe  syllabi  to  It  correctly  shows  that 
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the  distinrtioii  there  taken  vran  that,  while  you  might  not  enjoin  pro«<eont!ons 
already  Ix  i^un,  there  was  no  diiliculty  about  enjoining  certain  forms  of  effort 
to  begin  proKcotlons  tn  cftMs  like  this.  Wblle  a  criminal  action  already  be- 
gun may  not  he  enjoinrd,  yet  if  the  city  of  Louisville,  its  offleers.  employ(is, 
agente,  or  others,  should  seek  to  enforce  an  ordinance  held,  prima  facie,  to 
be  void,  we  see  no  reason  why  all  of  them  or  any  of  them  may  not  be  «i- 
jolned  ftom  attempting  to  do  so  by  Inttitutin^;  prosGcatlons  for  its  enforce- 
ment, espednlly  whore  there  are  as  many  as  10,500  patrons,  n'?  it  rtiM^^ars  thrre 
are  here*  and  where  as  to  each  one  of  them  a  prosecution  might  po^ibly  be 
begun,  tbna  making  It  most  oppreaslTe.  Thta  pfaaM  of  tbe  matter  was  dla> 
cussed  In  L.  &  N.  K.  11.  Co.  v.  Mrchnrd  (C.  C.)  103  Fed.  2'2G. 

It  is  also  urged  that,  as  the  ordinance  has  actually  been  passed,  no  remedy 
Is  available  to  the  complainant  as  against  the  city.  The  action  of  the  city  In 
the  premiaea  coultl  in  t  i  i  enjolue<l  before  it  was  complete.  In  the  precisely 
analogous  cnso  of  MK'liord  v.  L.  &  N.  R.  R.,  183  U.  S.  22  Sup.  Ct.  l(>r», 
46  L.  Ed.  289,  the  Supreme  Court  held  that  merely  threateulng  to  fix  rates 
conld  not  be  enjoined,  but  tbat  parties  mnst  wait  until  ratea  are  fixed,  and 
then  apply  for  an  Injunction  asninst  carrying  the  schedules  Into  effect,  if 
they  wished  to  test  the  question.  It  would  be  most  remarkable  if  tbe  city 
conld  pass  a  void  and  oppranlTe  ordinance,  and  then  lie  bade  and  say:  **We 
have  acted.  Make  the  most  of  It  We  are  out  of  reach."  The  very  measure 
which  tlie  city  enacted  is  the  thing  the  complninant  seeks  to  Invalidate.  The 
action  of  the  city  alone  gave  that  measure  vitality  and  force.  Its  power  alone 
can  enforce  It.  In  order  to  prevent  its  enforcement  tbe  dty  must  be  reached. 
So  that,  we  think  for  the  present  the  dty,  Its  officers,  agents,  employ and 
all  other  persons  who  may  have  knowledge  of  tbe  Injunction,  should  be  re- 
strained, and  all  such  may  become  amenable  to  tbe  process  of  tbe  eonrt  if  tbey 
attempt  to  enforrr  tlir  ordinance  until  the  question  of  its  validity  is  finally 
passed  upon.  All  the  injunction  can  do  is  to  presei*ve  the  present  8tatU&  It 
Is  by  no  means  a  final  determination  of  the  questions  involved. 

We  see  no  reason  wliy  a  temporary  Injunction  pendente  lite  In  the  tom  lo* 
dlcated  should  not  be  granted,  and  tbe  DX>tton  therefor  is  sostalned. 

A.  E.  Richards  and  A.  B.  Bensinger,  for  appellant. 
Wm.  L.  Granbery  and  D.  W.  Pairleigfa,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICH.\RDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  filed  in  the  Circuit  Court 
to  restrain  the  enforcement  of  a  municipal  ordinance  regulating  char- 
ijes  for  telephone  service  in  the  city  of  Louisville,  on  the  ground 

that  the  ordinance  was  violative  of  the  obligntinn  of  a  contract  be- 
tween tlic  complainant  and  the  city,  and  also  on  the  pfronnd  that  the 
rates  prescribed  were  unreasonable,  unjust,  and  confiscatory,  and,  if 
enforced,  would  deprive  complainants  of  their  property  without  com- 
pensation and  without  that  due  process  of  law  guaranteed  by  the 
fourteenth  amendment.  An  injunction  pendente  lite  was  allowd  up- 
on the  averments  of  the  bill,  and  from  this  order  the  city  of  Louis- 
ville has  appealed  under  the  seventh  section  of  the  Court  of  Appeals 
act.  as  amended  by  Act  April  11,  lOOG.  c.  1627,  34  Stat.  IIG.  The 
l)ropnety  of  the  nreliminary  injunction  must  turn  here  upon  the  ques- 
tion of  the  jurisdiction  of  the  Circuit  Court  There  wn^  no  jurisdic- 
tion by  reason  of  diversity  of  citizenship;  the  complainant  being  a 
business  corporation  created  tmder  the  laws  of  Kentucky,  and  the  de- 
fendant a  municipal  corporation  of  the  same  state.  Jurisdiction  was 
invoked  upon  the  contention  that  this  is  a  suit  arising  under  the  Consti- 
tution or  laws  of  the  United  States.  That  the  bill  does  aver  that  the 
ordinance  impairs  the  obligation  of  a  contract  and  is  also  an  attempt 
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to  deprive  ccmiplainant  of  its  property  without  due  process  of  law  is 

plain  enough.  But  the  constitutional  prohibitions  which  are  invoked 
run  ag^ainst  the  ctate,  and  the  state  alone,  while  the  bill  of  the  complain- 
ant in  plain  words  negatives  state  action  by  averring  that  "no  power  to 
regulate  the  rates  charged  by  your  orator  or  other  telephone  com- 
panies" has  been  granted  "by  the  Constitution  or  the  LegisUture  of  the 
state  of  Kentucky,  or  in  any  other  way/'  and  that  the  enactment  of  said 
ordinance  was  and  is  beyond  the  power  of  the  common  council  of  said 
city,  and  the  snid  "ordinance  void  and  an  assumption  of  power  and  au- 
thority upon  tlie  part  of  the  said  common  council  unwarranted  and  un- 
founded." 

II  this  be  true,  there  was  no  state  authority  bdiind  the  action  of 
the  Louisville  oommon  council,  and  no  ground  to  daim  that  constitu- 
tional  prohibitions  have  been  violated  which  are  pointed  at  state  aggres- 
sion only.  A  municipal  ordinance  may  be  the  exercise  of  a  delegated 
legislative  power  conferred  upon  it  as  one  of  the  political  subdivisions 
of  the  state ;  but,  to  he  given  the  effect  and  force  of  a  law  of  the  state, 
it  must  have  been  enacted  in  the  exercise  of  some  legislative  power 
conferred  by  the  state  in  the  premises.  ^  Murray  v.  Charleston,  96  U. 
S.  432,  440,  24  L.  Ed.  760;  New  Orleans  Water  Works  v.  La.  Sugar 
Co.,  125  U.  S.  18,  31,  8  Sup.  Ct.  741,  31  L.  Ed.  607;  Hamilton  Gas- 
light Co.  V.  Hamilton.  146  U.  S.  266,  13  Sup.  Ct.  90,  36  L.  Ed. 
963 ;  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  113,  126,  37  C.  C.  A. 
410;  St  Paul  Gas  Co.  v.  St.  Paul,  181  U.  S.  142,  148,  21  Sup.  Ct.  575, 
46  L.  Ed.  788 ;  Barney  v.  City  of  New  York,  193  U.  S.  430,  24  Sup. 
Ct.  48  L.  Ed.  737 ;  Manhattan  Railway  v.  City  of  New  York  (C. 
C.)  IS  Fed.  195;  Kiernan  v.  Multnomah  County  (C.  C.)  9n  Fed.  849; 
and  Savannah,  etc.,  Ry.  Co.  Savannah,  198  U.  S.  392,  25  Sup.  Ct. 
690, 49  L.  Ed.  1097. 

In  Hamilton  Gaslight  Co.  v.  Hamilton,  cited  above,  Justice  Harlan 
said ; 

"A  municipal  ordinance,  not  passed  under  supposed  legislative  autbority, 
cannot  be  regarded  as  a  law  of  the  state  wltbin  tlu-  in  naing  of  tbe  consU- 
tntioaal  prohibition  against  state  laws  impairing  the  oblii;rttIons  of  contrnpts. 
Murray  v.  Charleston,  96  U.  S.  432,  440,  24  L.  Ed.  760 ;  Williams  v.  Bruffy.  96 
V.  &  m  183.  24  L.  IQd.  716;  liObigb  Water  Ck>.  Baston,  121  U.  8.  888,  892. 
7  Sup.  Ct.  91f?,  30  L.  Ed.  lOnO;  N.  O.  Waterworlcs  v.  Louisiana  Sugar  Co.,  125 
U.  S.  18.  31,  38,  8  Sup.  Ct  741,  31  L,  Bd.  607.  A  suit  to  prevent  tbe  enforce- 
noit  of  audi  an  ordinance  woold  not  tbeMfoia  be  one  arMng  nnder  tlie  Con- 
iCltntloo  of  the  United  Statei." 

If  the  state  has  conferred  authority  upon  the  municipality  to  estab- 
fish  and  enforce  reasonable  rates  fo^  telephone  service,  tiien  the  es- 
tablishment of  rates  under  this  power  would  be  the  establishment  of 
rates  b%'  the  state  itself.  Reagan  v.  Farmer's  Loan  &  Trust  Co.,  154 
U.  S.  362.  14  Sup.  Ct.  1017,  .S8  L.  Kd.  1011.  But  this  is  just  what  the 
bill  charges  has  not  been  done,  thereby  depriving  the  Circuit  Court  of 
every  foundation  for  its  jurisdiction  as  a  suit  arisin^:::  under  the  Con- 
stitution or  laws  of  the  United  States.  Counsel  now  say  that  the  aver- 
ment that  no  power  has  been  delegated  by  the  state  to  the  dty  of 
I/>aisville  to  relate  the  rates  to  be  charged  for  telephone  service  to 


Digitized  by  Google 


156 


84  C.  C.  BBPOBTS. 


be  rendered  hi  the  city  is  a  mistaken  averment  of  law,  and  should  be 
ij:!-nored  in  consequence  of  a  prior  statement  of  the  bill,  in  \vhich  it  is 
iaid  tiiat  "the  common  council  of  the  city  of  Louisville  assumed  and 
daimed  to  have  been  given  the  authority  by  the  legislature  of  the  com- 
monwealth of  Kentu<£y,  to  regulate  the  charges  and  rates  to  be  charged 
by  telephone  companies,"  and  had  upon  such  assumption  passed  the 
ordinance  complained  of.  Cnun sel  says  this  shows  that  the  city  council 
acted  under  color  of  authority  and  should  save  the  jurisdiction.  But 
these  averments  are  not  inconsistent,  and  do  not  bring  the  case  witliin 
Savannah,  etc,  ivy.  Co.  v.  Savannah,  cited  above,  where  there  were  in- 
consistent and  contradictory  averments  as  to  the  authority  for  the  tax 
assessment  in  question.  That  the  common  council  "assumed"  and 
"claimed"  to  have  the  power  to  do  what  it  did  do  is  self-evident.  The 
enactment  of  the  ordinance  is  in  itself,  and  from  any  point  of  view,  an 
assumption  and  claim  of  right  to  do  what  it  did.  This  averment  is 
therefore  far  from  an  averment  tliat  the  common  council  was  exercis- 
ing a  power  of  regulation  conferred  by  the  state.  To  make  it  clear 
that  it  had  no  general  regulating  power  over  such  companies,  and  that 
it  was  acting  outside  of  any  such  delegated  regulating  power,  the  dause 
relied  upon  now  as  asserting  that  the  city  council  did  act  by  authority 
of  the  state  was  followed  by  the  distinct  averment,  above  referred  to, 
that  the  muncil  acted  wholly  without  any  authority  from  the  state. 
Tins  maicc:>  an  issue  under  the  law  of  the  state.  If  tiie  fact  be  that  no 
provision  of  the  state  Constitution,  or  of  state  law,  or  of  the  municipal 
charter,  delegates  the  state  power  in  respect  to  ^e  regulation  of  the 
charges  of  telephone  companies  rendering  services  within  the  city  of 
T.onisville,  tlic  ordinance  is  void  as  ultra  vires,  and  its  enactment  did 
not  violate  any  prohibition  of  the  Constitution  of  the  United  States, 
because  not  enacted  in  pursuance  of  any  state  authority. 

When  jurisdiction  depends  upon  the  case  being  one  arising  under  the 
Constitution  or  laws  of  the  United  States,  the  facts  necessaiy  to  make 
such  a  case  must  be  plainly  shown  upon  the  record,  and  it  is  not  enough 
that  such  question  may  or  mav  not  arise.  New  Orleans  v.  Benjamin, 
153  U.  S.  411,  14  Sup.  Ct.  90.-;  38  L.  Ed.  764;  McCain  v.  Des  Moines, 
174  U.  S.  168,  181.  19  Sup.  Ct.  644,  43  L.  Ed.  936;  Western  Union 
Tel.  Co.  v.  Ann  Arbor  R.  R.  Co..  178  U.  S.  239.  214,  20  Sup.  Ct.  807, 
44  L.  Ed.  1052;  Manhattan  R.  R.  Co.  v.  Citv  oi  .\ew  York  (C.  C.) 
18  Fed.  195 ;  Levy  v.  Shreveport  (C.  C.)  %S  I^ed.  209. 

The  most  that  can  be  made  of  the  averments  of  this  bill  is  that  it 
presents  questions  arising  under  the  Constitution  and  laws  of  the  state. 
The  remedy  in  such  cases  is  in  the  courts  of  the  state.  If  it  shall  turn 
out  that  the  common  council  did  have  general  power  to  regulate  the 
charges  of  telephone  companies  rendering  services  within  the  city  of 
Louisville,  and  that  it  has  illegally  exercised  tliat  power,  either  because 
it  has  thereby  impaired  the  obligation  of  a  contract,  or  by  imposing  rates 
which  are  unjust  and  confiscatory,  a  federal  question  may  arise.  But  it 
is  not  enough  to  found  jurisdiction  upon  that  such  a  question  may  arise 
when  the  bill  expressly  avers  that  the  action  of  the  common  council 
is  not  imputable  to  the  state  by  charging  that  no  such  power  bad  been 
delegated  by  the  state. 
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The  oondusion  is  that  the  court  below  erred  in  allowing  an  injunc- 
tion, because  it  was  without  jurisdiction  to  entertain  the  bill  at  all. 

Remanded,  with  direction  to  dissolve  the  injunction  and  dismiss  the 
biU. 


OSS  Fed.  731.) 

AMERICAN  LAVA  CO.  et  a!,  v.  STEWARD  et  al. 

(Oicuit  Ooort  of  Appeals^  Sixth  Qicoit  Juljr  24,  ld07.) 

1.  Patents— Vaxidity— Sufficiency  of  Descbiption. 

Where  the  essence  of  an  Invention  is  tlie  location,  form,  size,  or  any 
other  characteristic  of  the  meojiR  employed,  the  patentee  must  distinctly 
specify  the  pecoliarities  in  which  his  InTentlon  Is  to  be  found. 

tEd.  Note^ror  cases  in  point,  see  CeoL  Dig.  toI.  88^  Patenti»  U  138- 
143.] 

2.  Same— Amendment  of  Application. 

An  amendment  to  an  application  for  a  patent  made  to  introduce  a  new 
theory  of  the  Invention,  and  wbldi  contains  new  claims  ooverinf  a  process 
baaed  on  such  thrH  rv,  noittirr  nf  which  wero  mentioned  In  the  original 
application,  if  permissible  as  within  the  invention,  sbooid  be  verified  by 
the  oath  of  the  inventor. 

l£d.  Not&-->For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  $  1S2. 

AmenfinifMit  of  application,  sec  note  to  Cleveland  IToiindry  Co.  v.  De- 
troit Vai>ur  Stove  Co.,  08  a  C  A.  23i>.] 

3.  SAitC— MiXilANICAL  FBOCESS  CLAIMS. 

While  it  Is  competent  when  the  clrcomstances  permit  it,  for  an  In- 
ventor in  describing  a  nmchine  or  apparatus  which  he  has  devised  to  make 
a  claim  for  a  proc-ess  wbich  iiis  patented  device  Is  capable  of  carrying 
out,  to  entitle  him  to  do  eo,  the  process  must  be  one  capable  of  being  car- 
ried out  by  other  moans,  otherwise  the  claim  Is  merely  for  a  function  of 
ttie  machine ;  and,  unless  such  other  means  are  liuowu  or  are  w  ithin  the 
reedb  of  ordinary  Skill  or  )ndgm«it,  the  patentee  Is  bound  to  point  them 
out. 

[I'M.  Note. — For  cases  in  point,  set^  (VTit.  Dig.  vol.  38,  Patents,  §  141.1 

d.  SUme— Antxcipation—Acettlk^k  Gas  BuBNsas. 

The  Dolan  patent,  Na  888,8^  for  an  ace^lene  gas  burner,  and  the 

process  embodied  therein,  claims  1,  2,  and  3  are  void  (1)  for  anticipation, 
^)ecially  by  the  French  patent  to  Bollier  of  April  20,  1885;  and,  addi- 
tions thereto  (2),  for  Indellnlteness  of  description ;  and  (8)  because  they 
were  new  claims  based  on  a  new  throry  of  tlii-  i  rlm  Iple  of  the  invention 
added  by  an  amendment  to  the  application  made  in  the  Patent  Otlice 
whidi  was  not  vwlfled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Bastern 
District  of  Tennessee. 

Charles  Neave,  for  appellants. 

Louis  C.  Reag-ener,  for  appellees. 

Before  LURTON,  SEVER£NS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  appeal  brings  before  us  the  ques- 
tions of  the  validity  and  of  the  infringement  of  letters  patent  No.  589,- 
342,  g^ranted  to  £.  J.  Dolan  August  81,  1897^  for  improvements  in 
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tips  for  acetylene  gas  burners,  on  an  application  filed  February  18, 
1897^  which  patent  the  complainants,  the  appellees  here,  claim  to  own 
by  assignment.  The  claims  of  the  patent  here  involved  are  those  num- 
bered 1,  2,  and  3.  There  are  two  others,  numbered  i  and  6.  The 

first  anci  second  claims  are  for  the  process  of  "burning  acetylene  gas." 
The  third  is  for  the  apparatus  employed.  The  defenses  were  that  these 
claims  were  invalid  because  of  anticipation  of  the  invention,  and  that 
the  defendant  did  not  infringe.  The  court  below,  while  admitting  the 
case  to  be  "close,"  decreed  in  favor  of  the  complainants.  The  doubt 
seems  to  have  been  upon  the  validity  of  the  patent  in  respea  to  the 
claims  involved  The  appellant  rests  its  contention  that  the  daims  are 
invalid  upon  several  grounds.  It  will  be  convenient  to  consider  first 
the  third  claim,  which  is  for  the  burner,  and  then  the  other  two,  which 
relate  to  the  process.  In  the  specification  the  patentee,  reciting  that 
a  difficulty  liad  been  experienced  in  burning  acetylene  and  other  gases 
rich  in  carbon  from  the  accumulation  of  deposits  at  the  orifice  of  the 
burner  whereby  the  passage  was  clogged  and  the  flame  distorted,  pro- 
ceeds to  state  that  he  proposes  the  use  of  two  independent  gas  jets, 
moimted  and  inclined  toward  each  other,  so  that  the  jets  of  gas  with 
the  air  which  has  been  drawn  Into  the  gas  tubes  through  openings  in 
the  sides  thereof,  by  the  swift  upward  movement  of  the  gas,  shall  be 
made  to  clash  together  at  the  point  of  combustion,  and  produce  a 
broad,  flat  flame.  The  structure  of  the  members  of  the  burner  wdiich  he 
proposes  to  use  so  mounted  and  inclined  can  be  best  explained  by  re- 
producing figure  1,  which  is  a  central  longitudmal  section  thereof  and 
figure  2,  which  is  a  modification. 

Fib.  I.  Hb.Z 


A  is  the  body  of  the  "tip,"  or  burner,  secured  to  the  gaspipe,  B. 
C  is  a  constriction  of  the  passageway  for  the  f^as  leading  from  the 
chamber,  D,  into  the  chamber,  E,  at  tlie  upper  end  of  which  is  the  ex- 
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tremity  of  the  tip.  This  constriction,  is  located  at  or  near  the 
longitudinal  center  of  the  burner.  The  letters,  a  a,  represent  inclined 
air  ducts  Icading^  from  the  open  into  the  gas  chamber,  E.  Wc  shall 
have  occasion  to  refer  to  some  further  particulars  oi  the  specifications 
later  on.   Of  tliis  construction  he  says : 

"The  operation  of  tbls  device  seems  to  be  tbat  tbe  gas  under  pressure  es- 
caping In  a  cylindrical  jet  through  the  opening,  C,  draws  In  on  all  sldas  an 
envelope  if  air  throuKli  the  opening,  a.  This  is  due  to  the  fact  that  the  cham- 
ber, E.  is  larger  than  the  outlet,  C.  and  to  the  fact  that  the  air  inlets,  a  a, 
substantially  surround  the  issuing  gas-Jet  The  result  of  this  arrangement 
seems  to  be  to  so  cool  tiie  outside  <tf  tbe  flame  aa  te  prevent  any  deposit  of  car^ 
ton  at  the  point  of  egresB." 

The  third  claim  is  this : 

**3.  I'he  combination  In  nn  noetjlenc-bnrnpr  of  the  block.  A,  having  the 
minute  ui>ening,  G,  the  cylindrical  opening,  E,  opening  without  obstruction 
to  tbe  atmo^pliefe,  and  tbe  air-passagss  a,  snbstsntlaUy  aa  described." 

The  grounds  on  which  it  is  insisted  that  the  patent  is  void  in  respect 
of  this  clnim  are,  first,  that  it  was  anticipated  by  prior  patents ;  sec- 
ond, that  the  description  is  too  indefinite  to  di-^tinguish  it  from  the  prior 
art;  and,  third,  that  the  specitications  were  altered  in  essential  par- 
ticidars  by  amendment  while  the  application  was  pending  in  the  office* 
so  as  to  bring  in  entirely  new  matter  which  is  now  relied  on,  and  that 
the  new  matter  was  not  verified  by  the  oath  of  the  applicant.  We  think 
that  these  object  ion  <^  nre  well  taken.  In  respect  to  the  first,  the  proof 
makes  it  clear  thnt  mr  some  time  prior  to  Dolan's  supposed  invention 
several  acetylene  gas  burners  had  been  invented  and  patented,  some  in 
this  country,  and  some  abroad,  which  contained  the  substance  of  all  that 
Dolan  described  in  his  patent.  By  this  we  do  not  mean  to  say  that  the 
theory  which  he  puts  forward  in  respect  to  the  mode  of  operation  of 
the  means  he  suggests  had  been  definitely  stated,  but  that  burners  had 
been  devised  and  patented  which  emh-^died  the  me-ms  described  by  him, 
and  that  they  were  adapted  to  accoinpli^li  the  same  result.  The  French 
patent  to  Bullier  of  April  20,  1895,  and  his  first  and  second  certificates 
of  addition,  dated  June  29,  1895,  and  June  12,  1896,  respectively,  fur- 
nish the  most  complete  anticipation;  but,  before  referring  to  the  in* 
vention  there  disclosed,  we  will  notice  some  other  patents,  to  find  what 
ideas  and  forms  had  been  sugcjested  by  them  for  tbe  rnTi^trtictioii  of  eras 
burners.  A  common  and  well-known  type  of  such  burners  was  the 
Bunsen  burner,  which  consisted  of  a  cylindrical  chamber  into  which 
the  gas  was  pressed  through  a  small  aperture  at  the  bottom  in  a  fine 
jet  Small  openings  were  made  in  the  sides  of  the  cylinder  through 
whidi  air  was  drawn  by  the  upward  rush  of  the  gas  through  the  cyl- 
inder to  supply  the  oxygen  required  for  combustion.  The  theory  of 
this  operation  was  that  the  c^as  and  air  were  commingled  before  reach- 
in  the  place  of  combustion  at  the  upper  end  of  the  cliamber.  Duplex 
burners — that  is,  burners  in  which  two  streams  of  gas  and  air  combined 
are  made  to  impinge  upon  one  another  at  the  place  of  combustion — 
were  also  old.  In  a  French  patent  granted  to  M.  Letang  in  1896,  for 
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a  burner  of  acetylene  gas  for  lighting,  the  inventor  states  his  purpose 
to  provide  means  for  preventing  the  heating  of  the  outlet  and  its 
clogging  by  deposits  resulting  therefrom.  One  of  the  means  by  which 
he  proposed  to  do  this  was  to  cool  the  gas  outlets  by  means  of  a  current 
of  air  introduced  through  a  circular  slot  in  the  chamber  above  the 
constricted  tube  from  which  the  gas  jet  ascends  to  the  iqiper  orifice. 
Dolan  says  he  does  this  to  "cool  the  outside  of  the  flame/'  Letang, 
with  apparently  more  correctness,  says  he  thereby  "cools  the  gas  out- 
let opening."  We  pause  here  to  note  that  if  the  tendency  of  the  cir- 
cular column  of  gas  when  drawing  in  air  upon  its  surface  is  to  en- 
circle itself  in  an  envelope  of  air,  and  that  they  pass  out  of  the  burner 
in  that  relation,  as  is  contended  in  behalf  of  the  Dolan  patent,  it  would 
seem  as  though  Letang's  device  was  adapted  to  perform  that  function. 
If  his  chamber  was  long,  the  columns  of  gas  and  air  would  not  preserve 
their  integrity  of  shape  so  well,  but  it  would  be  a  difference  in  degree 
only,  and  could  be  improved  by  making  the  chamber  shorter,  or  locat- 
ing: the  air  slot  nearer  the  orifice.  Th&  is  a  subject  to  be  referred  to 
later. 

A  patent  to  Bullwillcr  was  granted  by  the  United  States  on  April 
19,  1898,  on  an  application  filed  January  25,  1897,  for  "improvements 
in  burners  for  acetylene  gas,"  which  had  been  patented  in  Switzer- 
land November  28,  1896.  This  invention  was  intended  for  the  same 
purpose;  that  is.  to  obviate  the  formation  of  deposits  about  the  orifice 
of  the  burner.  His  plan  was  to  locate  what  he  calls  a  "hood"  above 
the  orifice  of  the  body  of  the  burner,  with  an  opening  through  it  above 
tlie  oriticc  of  the  body  of  the  burner,  and  yet  so  near  it  that  the  jet 
of  gas  would  go  through  it  without  interruption,  and  the  air  would  be 
taken  in  through  the  circular  opening  between  the  top  of  the  body  of 
the  burner  and  the  hood,  and  the  combustion  take  place  on  the  outer 
surface  of  the  hood.  In  this  way  the  air  would  form  an  envelope  for  tfie 
gas  jet,  if  Dolan's  theory  is  correct,  by  the  same  mode  of  operaticm. 
In  order  to  fulfill  the  theory  of  Dolan's  patent,  his  air  ducts  should  be 
close  to  the  orifice  over  which  combustion  takes  place.  But  Bullwiller's 
hood  is  integral  with  the  body  of  the  burner,  and  is  essentially  a  part 

of  it  The  whole  is  properly  styled  a 
burner  and  the  improvement  is  of  a 
"burner."  The  principle  or  mode  of  op- 
eration of  it  seems  to  be  the  same  as  Do- 
lan's if  the  theory  of  Dolan's  patent  is 
well  founded.  Figure  3  shows  one  of  his 
forms. 

^  BuUier's  patent  of  1896  and  his  addi- 
tions of  that  and  the  following  year 
were  for  "a  species  of  tip  for  lighting^ 
by  acetylene  and  other  gases  rich  in  car- 
bon." It  is  well  to  note  that  in  Dolan's 
and  BuUier's  patents,  as  well  as  in  other 
patents,  the  words  "tip"  and  'burner" 
are  used  to  designate  the  same  thin^^,  and 
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not  fhe  orifice  thereof.  Figures  3  and  6  of  Bullier's  original  pat- 
ent and  Figure  1  of  his  addition  of  June  12,  1896,  are  here  shown. 


In  all  of  the  figures  a  a  are  the  channels  for  the  gas  jets,  and  b  b 

the  air  ducts.  In  fi.i::ure  1  of  the  addition,  at  a  point  between  a  and  b. 
the  constriction  of  the  pipe  leading  into  the  chamber  is  shown  as  in 
Dolan's  and  in  other  burners.    In  his  original  patent  he  says : 

*^hl8  InTentioo  relates  to  a  species  of  tip  made  up  of  one  or  more  ceotral 
<!<»dQlte  for  tbe  supply  of  tbe  ^s  and  of  lateral  conduits  whi<^  form  air 

flues,  in  Buch  manutT  fl.^  to  bring  about  tlie  complete  couihustion  of  gases 
rich  in  carbon,  and  notably,  acetylene.  •  •  •  For  deflniteuess,  I  have 
represented.  In  Figs.  1  to  4  of  the  drawing,  a  tip  called  the  Mandbester  tip. 
hjiving  two  orifices  a  for  the  exit  of  the  gas  and  givhig  a  flat  flame.  Into  these 
orifices  open  two  or  a  greater  number  of  air  conduits,  b,  formed  obliquely 
with  respect  to  the  axis  of  the  tip,  in  such  manner  that  the  current  of  gas 
draws  in  a  certain  quantity  of  air  which,  mixing  with  the  gas,  determines  the 
complete  oombustion  of  this  gas,  at  the  same  time  augmenting  considerably  Its 
illuminutiug  power." 

Then,  to  apply  his  system  to  Argand  burners  he  says : 

**In  the  application  of  this  system  to  a  tip  having  a  circular  slot  giving  a 
cylindrical  Hame,  I  arrange  around  the  tip  a  circular  ring  c  as  shown  in 
TUPL  5  and  6  nt  the  drawing.  This  ring,  of  any  suitable  material.  Is  mount- 
ed In  any  suitable  manner  provided  that  it  loaves  between  it  and  tlio  tip. 
for  tbe  passage  of  air,  two  spaces  b  concentric  to  the  gas  escape  slot  a ;  iu- 
atead  of  haTlng  two  slots  b  whlcb  form  tbe  spaces  of  wblch  I  have  Jwt  spoken, 
I  could  also  arrange  series  of  boles  which  would  subserve  the  same  func- 
tion." 

And  he  says  that  his  air  channels  are  inclined  "so  that  the  current 
of  gas  draws  in  the  air."  And.  as  may  have  been  noticed,  he  says 
these  conduits  for  air  opening  into  the  gas  duct  may  be  '  two  or  a 
greater  numher."  Referring  to  figures  3  and  5,  it  IS  seen  that  in  the 
former  the  air  comes  into  the  gas  duct  very  near  the  orifice  of  the 
bomer,  and  in  figure  6'  that  the  air  is  drawn  in,  in  a  circular  form 
around  the  column  of  qris  jnst  below  the  tdi^e  of  the  orifice,  and 
thus  (if.  as  we  said  before,  tlie  valual)lc  feature  of  Dolan's  burner 
consists  in  its  protecting  the  orifice  from  deposits)  it  is  as  complete 
an  anticipation  of  Dolan's  device  as  it  is  possible  to  imagine.  But 
BaJUer  adds  that^  instead  of  the  circular  slots,  he  "could  ahK>  arrange 
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series  of  holes  which  woulfl  subserve  the  same  function" — that  is,  a 
series  of  air  duels  leadinj^  from  the  outside  into  the  .c:as  jet — and  thus 
equipped  the  burner  would  be  a  fac  simile  of  Dolaii's;  for,  although 
he  does  not  state  precisely  where  in  the  length  of  the  burner  he  would 
put  the  holes,  so  neither  does  Dolan.  BulHer  states  that  he  inclines 
the  air  ducts  toward  the  gas  channel,  a  device  apparently  to  facilitate 
the  draft  of  air.  In  tlic  sjxicifications  of  Dolan's  patent  he  uses  the 
same  form  of  construction.  It  seems  manifest  that  Rullicr  might  have 
fornuilatocl  the  third  claim  of  Dolan's  patent  upon  hi^  (  Rullicr's)  de- 
scription of  liis  own  invention,  if  the  French  law  had  required  tlie 
claims  to  be  formulated.  The  complainants  recognize  this  in  PranoCi 
for  there  they  manufacture  and  sell  these  same  burners  under  a  li« 
cense  obtained  from  the  owners  of  the  Bullier  patent 

This  leads  us  to  the  second  ground  of  objection  which  the  ap- 
pellant urges  against  the  validity  of  the  Dolan  patent,  which  is  the 
lack  of  dehnite  specifications.  The  third  claim  which  we  are  now 
considering  is  a  combination  of  the  body  of  the  burner,  the  constricted 
opening'  C,  the  chamber,  E,  and  the  air  passages,  but  it  makes  no  re- 
quirement  in  respect  of  the  longitudinal  location  of  the  air  ducts  on 
the  chamber.  Nor  do  the  specifications  help  out  the  uncertainty.  They 
only  require  that  the  air  i)assages  shall  lead  into  the  chamber  alx3ve 
the  constrictiftn  of  the  channel.  Tf  his  had  been  the  first  of  such 
burners,  perhaps  this  would  have  been  sufficient,  provided  the  letting 
in  the  air  near  the  bottom  of  the  chamber  would  have  answered  his 
purpose.  But  in  the  then  state  of  the  art  he  was  bound  to  differentiate 
his  structure  from  those  which  preceded  him;  and  especially  is  this 
so  where  the  whole  merit  of  his  invention  depends  upon  some  peculiar- 
ity in  the  elements  he  employs.  Wc  think  it  may  be  affirmed  as  a  rule 
resting  upon  the  fundamental  principles  of  patent  law  that,  where 
the  essence  of  the  invention  is  the  location,  form,  size,  or  any  other 
characteristic  of  the  means  employed,  the  patentee  must  distinctly 
specify  the  peculiarities  in  which  his  invention  is  to  be  found.  In 
two  recent  cases  we  have  discussed  thi-^  ^i:hject  so  fully  that  wc  do 
not  think  it  now  necessary  to  do  more  than  to  refer  to  what  we  have 
already  held,  and  the  authorities  then  cited  on  which,  as  well  as  upon 
what  we  have  regarded  as  sound  reason,  our  opinion  is  based.  Germer 
Stove  Co.  V.  Art  Stove  Co.,  150  Fed.  141,  80  C.  C.  A.  9 ;  Bullock 
Electric  Co.  V.  General  Electric  Co.,  110  Fed.  409,  79  C.  C.  A.  229. 

3.  Was  the  amendment  of  the  application  in  the  Patent  Office  on 
]\fay  18,  1897,  whereby  a  new  theory  of  the  invention  was  introduced 
without  a  new  verification,  and  in  the  circumstances  shown  by  the 
record,  authorized  by  law  r  In  considering  this  question,  it  is  to  be 
borne  in  mind  that  the  principal  merit  of  the  invention  is  datmed  to 
be  in  the  location  of  the  air  ducts,  whereby  it  is  said  the  gas  jet  ac- 
quires an  envelope  of  air  wherein  it  passes  to  the  place  of  combustion. 
In  Dolan's  original  application,  filed  February  18,  1S06,  nothing  is 
said  of  any  such  jMirpnse,  and  notliing  is  prescribed  in  the  specifica- 
tions or  claims  to  indicate  that  the  burner  was  to  be  constructed  with 
a  view  to  the  obtaining  of  any  such  result.  And  all  of  the  daims  were 
for  the  apparatus,  and  none  for  a  process.  There  was  nothing  what- 


Digitized  by  Google 


AMERICAN  LAVA  CO.  Y,  STEWARD. 


1C3 


ever  cither  in  the  form  of  &e  tmmer  or  in  the  theory  of  Its  operation 
to  differentiate  it  from  the  former  art.  In  April,  1897,  a  new  attor- 
ney was  employed,  who  seems  to  have  been  more  astute  than  the  ap- 
plicant At  all  events,  the  theory  \\as  then  conceived  that  the  in- 
troduction of  the  air  by  a  series  of  chicts  around  the  gas  jet  would 
envelope  the  jet,  and  that  both  would  pass  in  that  form  to  the  place 
of  combustion  whereby  the  contact  of  the  gas  with  the  orifice  of  the 
burner  would  be  prevented.  This  new  conception  was  not  a  con- 
ception of  Dolan's.  If  there  was  invention  in  it,  it  was  not  his.  His 
original  appHcatioii  made  no  mention  of  it,  and  he  made  no  communi- 
catioo  of  it  to  tlie  attorney.  He  was  sworn  as  a  witness,  and  he 
diaracterized  the  idea  as  a  "lawyer's  trick  for  building  up  a  theory 
of  some  kind,  which  at  the  time  1  didn't  know  anything  about.  There 
may  be  an  envelope  of  air,  and  there  may  be  a  mixture.  The  whole 
matttT  is  tlieoretical  to  my  mind."  Thereupon  all  the  specifications 
and  claims  were  erased  and  new  ones  incorporated,  the  first  two 
claims  for  the  process.  The  changes  made  in  the  application  were 
manifestly  to  develop  the  newly  conceived  theory  of  the  mode  of  op- 
eratioQ,  and  to  add  daims  for  the  process.  If  tiiis  was  to  be  accom- 
plished and  the  theory  were  to  be  embodied  in  practical  means,  the 
specifications  should  have  been  made  to  distinctly  point  out  such 
means,  as  we  have  already  pointed  out.  But  in  that  regard  the  former 
specification?  were  retained.  If  the  application  as  amended  were  to 
be  construed  as  embodying  such  an  invention  as  is  now  claimed,  it 
was  another  and  ditYerent  invention  from  that  for  which  the  patent 
was  originally  souglit,  and,  if  an  amendment  having  that  consequence 
was  permissible,  it  should  have  been  verified  by  the  oath  of  the  in- 
wnton  Railwav  Co.  v.  Savles,  97  U.  S.  554,  24  L.  Ed.  1053 ;  Eagle- 
ton  Mfg.  Co,  v.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490,  4  Sup.  Ct.  593, 
28  L.  Ed.  493 ;  Kennedy  v.  Hazelton,  128  U.  S.  9  Sup.  Ct.  202,  32 
I.  El  r>:r,;  Michigan  Central  R.  Co.  v.  Consolidated  Car  TTeat  Co., 
e;  Fed.  "^l  U.  S.  App.  462,  14  C.  C.  A.  232;  Cleveland  rounirv 
Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed  S53,  08  C.  C.  A.  ih- 
last  two  being  cases  decided  by  this  court.  Th^  case  of  l^ai^lcton 
Mig.  Co.  V.  West,  etc.,  Alfg.  Co.,  supra,  was  strikingly  like  tlic  case  at 
bar  in  all  the  material  facts  which  were  made  the  basis  of  decision. 
Hagleton,  the  patentee,  died  soon  after  making  his  application*  It 
was  prosecuted  by  his  administrators,  by  their  attorneys.  The  amend- 
ment was  made  by  them,  but  was  not  sworn  to.  The  invention  and 
application  were  assigned  by  the  administrators  to  the  Kaq-lcton  Com- 
pany and  the  patent  issued  to  it.  In  the  present  case  Dolan  16  days 
after  making:  his  application  assigned  his  entire  interest  to  one  Naph- 
e)S,  and  it  went  through  two  more  assignments  before  the  amend- 
ment was  filed.  It  is  true  that  in  the  Hagleton  Case  the  application 
lad  been  a  long  time  pending  when  the  amendment  was  made,  but 
that  fact  was  not  made  the  basis  of  the  decision. 

Whether  in  point  of  fact  this  theory  of  the  mode  of  operation,  name* 
ly,  that  the  jet  is  enveloped  by  the  air  drawn  in  through  the  open- 
injp^«  in  the  burner,  is  well  founded  or  not,  is  a  question  upon  which 
the  experts  whose  testimony  is  in  the  record  are  at  variance.  That 
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theory  is  supported  by  witnesses  for  the  appellee,  wliile  those  for  the 
appellant  hold  that  the  gas  and  air  are  commingled  in  the  chamber,  and 
there  prepared  for  combustion.  The  contention  of  the  appellee  seems 
plausible,  and  we  are  in  some  doubt.  The  provision  of  such  a  chamber 
was  probably  intended  for  the  purpose  of  commingling  the  gas  and 
air  to  promote  combustion,  but  it  is  possible  that,  in  fact,  the  columns 
of  gas  and  air  retain  to  some  extent  a  separate  identity  until  after 
they  leave  the  burner.  However,  we  have  in  this  discussion  given 
the  appellee  "the  benefit  of  the  doubt." 

We  lay  no  stress  upon  the  kind  of  material  of  which  the  burners 
are  composed.  That  was  a  mere  matter  of  choice  and  judgment  for 
the  artisan.  This  third  claim  does  not  specify  what  it  shall  be,  and 
the  specification  in  that  regard  states  that  it  "is  preferably  made  of 
lava  or  other  material  of  a  like  character  adapted  to  the  purpose." 
Any  suitable  material  meets  the  rcqtiirement. 

The  first  and  second  claims  are  for  a  process  nr  proce'=>ses.  They 
seem  to  us  to  be  nothing  else  than  claims  for  the  function  of  the 
apparatus  described.  No  doubt  it  is  con^petent,  when  the  circum- 
stances permit  it,  for  an  inventor  in  describing  a  machine  or  ap- 
paratus which  he  has  devised,  to  make  a  claim  for  a  process  which 
his  patented  device  is  capable  of  carrying  out.  But  to  entitle  him  to 
do  mis  the  process  must  be  one  capable  of  being  carried  out  by  other 
means  than  by  the  operation  of  hi^  i  a  tented  machine,  and,  unless  such 
other  means  are  known  or  withni  the  reach  of  ordinary  skill  and 
judgment,  the  patentee  is  bound  to  point  them  out ;  for,  unless  the 
public  are  informed  by  what  other  means  the  process  can  be  carried 
on,  the  process  is  to  them  nothing  else  than  the  operation  of  the 
machine—in  other  words,  the  exercise  of  its  functions.  In  the  present 
case  no  other  means  or  way  of  practicing  the  process  are  suggested 
by  the  patentee  than  the  particular  device  on  which  his  claim  for  the 
apparatus  rests.  And  it  is  impossible  for  us  to  see  how  the  process 
which  is  the  subject  of  these  claims  could  be  ^^  rkcd  by  any  other 
means  than  the  particular  means  described  by  the  apparatus.  Cer- 
taiidy  it  1^  not  explained  how  else  it  could  be  done.  Moreover,  if  the 
apparatus  is  not  new,  its  functions  are  not  new.  See  the  observa- 
tions of  Mr.  Justice  Brown  in  Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537,  18  Sup.  Ct.  707,  42  L.  Kd.  1136,  and  tlie  cases 
there  cited  by  him;  and  Wcssel  v.  United  Mattress  Mach.  Co.,  139 
Fed.  11,  71  C.  C.  A.  483,  and  American  Crayon  Co.  v.  Sexton,  139 
Fed.  564,  71  C.  C.  A.  548,  two  recent  decisions  of  this  court.  Be- 
sides, the  operation  of  the  earlier  burners  disclosed  the  practice  of  the 
process  the  patentee  proposes  to  make  the  subject  of  his  patent.  And 
in  this  connection  it  seems  proper  to  repeat  that  the  application  for 
the  patent  which  Dolan  verified  by  his  oath  did  not  allege  that  he  had 
invented  a  new  process. 

We  are  referred  to  a  decision  made  by  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  in  Kirchberger  v.  American  Acetylene  Burner 
Co.,  128  Fed.  599, 64  C.  C.  A.  107,  in  which  the  Dolan  patent  was  sus- 
tained. But  with  great  respect  we  are  not  satisfied  with  the  reason- 
ing in  the  opinion  delivered  in  that  case.    Some  material  facts  are 
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therein  assumed  which  were  not,  according  to  our  tmderstandtng,  sus- 
tained by  the  record,  if  it  was  the  same  as  it  is  here.  For  instance,  it 
is  said  at  pagfe  fi04  of  128  Fed.,  and  page  112  of  64  C.  C  A.,  refer- 
ring to  the  BiilHer  burner: 

**Thi8  burner  is  In  many  respects  strikingly  like  that  In  the  present  suit. 
There  are,  however,  these  radical  differences  in  construction :  Tlie  air  pas- 
sages In  the  BuUler  buruer  are  located  at  such  a  distance  below  the  head  as  to 
afford  an  opportunity  for,  if  not  to  necpssarlly  cause,  a  thoronsh  mixing  of 
the  air  and  gas,  while  in  the  patent  in  suit  the  small  chamber  and  orifice  are 
so  located  at  the  nppermott  end  of  tbe  trnmer  as  to  apparently  prevent  sucli 
mixing." 

Now,  as  we  have  pointed  out,  Dolan  did  not  state  that  his  air  ducts 
were  at  the  uppermost  end  of  his  burner.  He  stated  only  that  they 
came  in  between  the  constriction,  C.  at  the  lower  end  of  the  chamber 
and  the  orifice.  And  this  was  the  very  form  of  Biilh'er's  burner  shown 
in  fi^ire  1  of  his  afldition  of  June  12,  IHOC.  above  set  forth.  Neither 
BuUier  or  Dolan  states  the  len^tli  of  his  burner  nor  the  distance  of 
the  air  openings  from  the  orifice.  Neither  states  the  size  of  his  bttm- 
ers,  but,  whatever  that  might  be,  the  location  of  the  air  openings  on 
the  chamber  as  shown  by  the  respective  drawings  of  Dolan  and  in  Bul- 
lier's  Addition,  fi^^ure  1,  is  about  the  middle  of  the  length  of  the 
cliambcr  in  each  case,  and  these  drawings  are  the  only  means  we  have 
of  knowing  where  each  would  put  them.  From  these  it  would  appear, 
and  especially  from  Bullier's  figure  3  in  his  original  patent,  that  the  air 
dncts  came  in  nearer  to  the  orifice  than  do  Dolan's,  and  in  Butlier's 
figure  5  the  circular  air  duct  conies  in  just  below  the  sides  of  tfie  orifice, 
with  the  result  of  shielding^  the  (iritlre  from  deposits  a?  we  have  before 
shown.  And  the  whole  matter  may  be  summed  up  in  this:  That  from 
all  that  appears  the  mixing  of  the  gas  and  air  was  as  likely  to  occur 
in  Dolan's  as  in  Bullier's  and  so  of  the  forming  of  an  envelope  for  the 
protection  of  the  orifice.  The  opinion  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  does  not  deal  with  the  necessity  of  a  def- 
inite statement  of  the  locality  of  the  air  ducts  on  the  chamber  to  dif- 
ferentiate his  burner  from  earlier  structures.  In  dealing  with  the 
subject  of  the  amendment  of  the  application,  that  court  apparently 
held  that  because  it  did  not  appear  that  otlicr  inventors  whose  rights 
would  be  prejudiced  had  entered  the  field,  and  because  the  original 
drawings  sufficiently  show  and  suggest  the  claims  finally  made,  the 
amendment  was  not  invalid.  As  to  the  first  reason,  while  it  is  true 
that  in  the  case  cited  (Railroad  Co.  v.  Sayles,  97  U.  S.  554,  24  L.  Ed. 
1053)  Mr.  Justice  Bradley  referred  to  tlie  fact  that  other  inventors 
might  be  prejudiced  by  the  amendment  as  a  reason  for  denying  its 
vaiidity,  yet  tiiat  is  not  assigned  as  the  only  reason.  It  was  held  by 
fhis  court  in  Michigan  Central  R.  Co.  v.  Consolidated  Car  Heating 
Co.,  supra,  that  an  amendment  which  brought  in  the  substance  of  the 
invention  without  the  verification  required  by  the  statute  was  unau- 
thorized and  invalid.  We  regret  to  differ  from  the  opinion  of  the 
Circuit  Court  of  .•\])peal^  for  the  Second  Circuit,  but  we  could  not 
agree  without  surrendering  our  own  judgment. 

Our  conclusion  is  that  the  decree  should  be  reversed,  and  the  bill 
dismissed,  with  costs  in  the  court  below  and  in  (his  court 
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AMERICAN  LAVA  CO.  et  al.  t.  EIRSCHBBROEB  €t  aL 
(Circuit  Court  of  Appeali^  SlJtb  aicait  Juljr  20;  1907.) 

No.  1.649. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Charles  Neave,  for  appellants. 
Louis  C.  Raegciici,  fur  appellees. 

Before  LURTON,  SEVKRENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Jud^e.  This  is  an  appeal  by  the  defendant 
below  from  an  order  granting  a  preliminary  injunction  in  a  suit  for  the 
infringement  of  the  Dolan  patent,  No,  589,342. 

The  suit  is  one  coming  from  the  same  court  as  did  case  No.  1,642, 
AmenV-in  Lava  On.  v.  Steward.  Ion  Fori  7*^1,  C.  C.  A.  157,  and 
tlie  order  appealed  from  was  doubtless  based  upon  the  holding  in 
that  case  that  the  Dolan  patent  was  valid.  The  two  causes  were 
heard  together  in  this  court.  The  conclusion  which  we  have  announced 
in  the  other  case  is  decisive  of  this,  and  the  order  appealed  from  will 
be  reversed,  with  a  direction  to  dismiss  the  hiU  with  the  costs  of  both 
courts. 


aS5  Fed.  278.) 

POTTER  V.  LAKE  SHORE  NOVELTY  CO. 
(Circuit  Court  of  Appeals,  Sixth  arcult  June  20,  1907.) 

No.  1,647. 

Patikts— Invention— Detonating  Deviob. 

The  Potter  patent.  No.  6S9,906,  for  a  detonating  derlce  for  exploding  toy 
torpedoes,  la  void  for  lack  of  Invention  and  anticipation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  689,906,  for 
a  detonating  device  granted  to  George  M.  Potter  December  31.  1901. 

The  following  is  the  opinion  of  the  Circuit  Court  by  Tayler,  Dis- 
trict  Judge: 

Tills  la  a  bill  In  equity,  wherein  the  complainant  claims  that  tlio  defendant 
is  Infrlimlnp:  pnti'iif  No.  fl<^«».0Of;,  r.'l;ifing  to  a  iletonutiiiK  tlt-vici'  for  exploding 
toy  tui  itoUoes,  gi  antt  ii  to  the  eompiuiuant.  The  bill  asks  for  the  usuai  relief. 
Tbe  defendant  deiiieB  infrlngemeot,  and  also  the  vaUdlty  of  tbe  patent  The 
case  is  here  on  final  bearing. 

Without  going  Into  a  recital  of  the  nature  of  the  patent  and  the  testimony 
Introduced  on  the  issues  made,  it  is  enough  for  me  to  announce  my  conclu- 
sion. M<  lolknvs: 

1.  U"  that  the  coinplainnnt  did  was  to  obtain  tlie  patent  for  castUis  tlio 
partition  separating  the  explosion  eiiainber  and  the  socket  Integrally,  instead 
Of  forming  the  partition  from  a  separate  piece  and  securing  it  In  place  by  a 
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rivet  or  set  screw,  then  I  Unci  tbat  tbe  complatnant  was  not  tbe  InTentor  of 
such  a  mettiod. 

2;  As  to  tbe  otber  claim  of  novelty  and  nsefulneM  In  the  patent*  I  (hid  tiiat 

It  is  not  novel,  ibaving  boon  flnticip  ttod  by  other  patents. 

i^ree  may  tberefore  be  eutered  dismissing  the  hiU,  at  the  complainants 
coats. 

S.  B,  Fouts  and  T.  W.  Bakewell,  for  appellant 
H.  A.  Tottlmin,  for  appellee. 

Before  UJRTON.  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

PER  CURIAM*  This  cause  is  affirmed  upon  the  opinion  of  the 
court  below. 


ass  Fed.  1.) 

BUTLER  BROS.  SHOE  00.      UNITED  STATES  RUBBER  CO. 
(Clrcnlt  Court  of  Appeali,  Eighth  Ciicoit.  October  2^  1907.) 

No.  2,496. 

1.  Equity— PuEA  ob  Axswkb — OiiJEcrioNS— Waivkb. 

Filing  a  replication  and  talcing  tbe  proofs  walTea  no  mibstanttal  In- 
suffiriencr  of  the  facta  set  forth  In  a  plea  or  waswet  to  constltate  a  de- 
fense. 

[Ed.  Note.— For  cases  In  point;  see  Gent  Dig.  voL  19,  Equity.  H  <IM, 
666.) 

2.  CoRl'ORATlONS— FORKIOX    COBPOBATION— POWER  OF   St  AH*  TO  EXCLUDE  OB 

CoKomoN  Its  Business  Not  Ukuuitco— Exgeptionb. 
The  broad  statement  In  Paul     Tlrfflnla,  8  Wall.  168,  181,  19  Tj,  Ed. 

357,  tTint  a  stnto  may  exciude  ii  forci;.'n  (^x-poratlon  from  bnslnoss,  or 
may  condition  its  adnii»sion  to  do  business  within  Its  borders  by  such 
terms  aa  tt  may  deem  proper,  baa  been  qnallfied  by  tbe  decisions  of  tbe 
Supreme  Court,  and  the  following  exeeiitloiis  to  it  are  established : 

(a)  Every  corporation  empowered  by  the  state  of  Its  creation  to  eiifjnKe 
In  interstate  commerce  may  carry  on  that  commerce  in  sound  and  recog- 
nized articles  of  commerce  in  every  otber  state  in  tbe  Union.  Every  pro- 
hibition, obstnirtlon.  or  burden  whifh  the  other  states  attempt  to  Im- 
pose upon  8uch  business  is  uucoustitutiunal  and  void. 

(b)  Every  corporation  of  every  state  which  la  in  the  employ  of  tbe 
United  States,  has  the  rit'ht  to  exercise  the  necessary  corporate  powers 
and  to  transact  the  re<iui8ite  business  to  discharge  tbe  duties  of  that 
employment  in  every  other  state  In  the  Union,  without  let  or  hindrance 
from  ♦be  latter. 

^c)  i.very  corporation  of  every  state  has  the  al)solute  right  to  institute, 
maintain,  and  defend  in  tbe  federal  courts,  and  to  remove  to  those  courts 
its  suits  in  any  otber  states  in  the  cases  and  on  tbe  terms  prescribed  by 
the  nets  of  Congress. 

(Ed,  Note.~For  esses  in  point,  see  Cent  Dig.  vol.  10,  Commerce,  §§ 
7,  100;  vol.  13*  Courts,  f  860;  vol.  42,  Removal  of  Causes,  f  64,] 

S.  Same— PBoniBiTion  Without  DzscanciiiATioit  or  ALL  Busmasa,  Unoon- 

BTITUTIONAL   AS  TO   INTERSTATE  CoMMEBCE. 

Where  a  corporatlun  of  oue  state  is  enpafired  in  Imtli  interstate  and  in- 
trastate commerce  in  any  other  state,  the  proIill)lti(Mi  or  the  conditioning 
by  the  latter  state  of  it'*  exercise  of  its  ri^rlit  to  do  business  within  its 
borders,  without  discrJniinatlng  between  that  which  constitutes  Interstate 
commerce  and  timt  which  constitutes  Intrastate  oonunercek  is  unconsti- 
tutional and  void,  so  far  aa  it  relates  to  the  former. 
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4.  COMMKRdC— I NTEB8TATE  COUMEBCE  IN   SOUND  ABTICLXS  FBZK  flOK  Still 

Regulation  Whebe  Conoress  Has  Not  Acted. 

Interstate  commerce  in  sound  and  well-recognized  articles  ot  cumiuerce 
must  be  free,  and  any  prohibition,  obstmctlon,  or  burden  of  It  by  a  state 
by  any  method  is  unconstitutional.  Sucli  commerce  may  not  be  rej^ilattxl 
by  a  state  at  all.  The  exclusive  power  to  regulate  commerce  among  ihe 
states  is  vested  in  the  Congress. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toI.  10,  Commerce,  i  7.) 

5.  Saub—Factobagb  OomsAcn  Betwbbn  Citizens  or  DivnEBKMT  Staw 

ABE    TBANS ACTIONS  OP— CONOITIOXIAL   SALB   AND   FACTOBAOB  CONTBACT 

Distinguished. 

A  maimfaeturing  corporation  of  New  Jersey  made  annual  contracts 
with  a  corporation  of  Colorado  engaged  in  the  wholesale  busnuss  in 
that  state,  whereby  the  former  Mfrrepd  to  send  from  Its  mill  and  ware- 
house In  Eastern  states  to  the  latter  in  Colorado,  upon  its  orders,  rub- 
ber boots,  shoes,  and  other  rubber  goods  during  the  year  tor  sale,  snd 
the  latter  npreed  to  receive,  to  store,  and  to  f=ell  them  in  its  name  as  cod- 
slguee,  and  to  pay  to  the  former  for  tlie  goods  which  the  latter  sold  cer- 
tain agreed  prices,  which  were  so  much  less  than  Its  selling  prices  to  Its 
enstomers  that  it  secured  thereby  the  expfu.^es  of  carrying  on  the  busi- 
ness and  a  lilx^ral  commission.    The  contracts  provided  thnt  the  latter 
was  appointed  the  agent  of  the  former  to  sell  the  goods,  that  the  hitter 
should  make  advances  when  requested,  tiiat  to  the  amount  of  its  profits 
it  guaranteed  tlio  s;ilos.  that  the  goods  and  their  proce^nls.  until  the  lat- 
ter paid  the  agreed  prices,  should  be  the  property  of  the  former,  and 
that  the  latter  assumed  the  risk  of  the  receiving,  storing,  handling,  and 
selling.    The  manufacturing  corporation  shipped  the  goods  as  airreed. 
It  had  no  oftice,  warehouse,  or  place  of  Imsinoss  in  Colorndn,  nnd  it  nei- 
ther incurred  nor  paid  any  of  the  expenses  ot  receiving,  storing,  and  sell- 
ing the  goods.  The  Colorado  corporation  ordered,  received,  stored,  and 
sold  the  merchnndisp  nt  its  own  expense,  In  consideration  of  the  factorage 
secured  to  it  by  the  contracts   Held : 

(a)  The  agreements  were  factorage  contract,  and  they  were  not  con- 
tracts for  conditional  pales. 

(b)  The  making  of  the  contracts  and  their  performance  by  the  New 
Jersey  conwration  were  transactions  of  Interstate  commerce,  which 
could  not  be  lawfully  prohibited  or  trammeled  by  the  legislation  or  action 
of  the  state  of  Colorado. 

[Ed.  Note.— For  cnf^w?  In  point,  see  Cent  Dig.  vol.  43,  Sales,  f  1335; 
vol.  10,  Commerce,  §  29.] 

it,  COBPOBATIONS— FOBEIGN  COBPOB^TI ON— CONSTITUTION  AND  STATUTES  Ol 
COLOBADO  BBOABDINO,  IF  LlTBBAXXT  C0N8TBUBP»  URCONSTlTiraiONALr^ 
T(TEY  SiroULD  BE  InterpretEO  TO  RELATB  TO  INTBABTATB  COMMBCB  AMD 

TilE  COLOBADO  COUBTS  ONLY. 

The  Constitution  and  statutes  of  Colorado  by  their  plain  terms  prohibit 

every  foreign  corr>orntlon  from  doing  any  business  whatever,  from  exor- 
cising any  corporate  i)ower,  and  from  prosecuting  or  defending  any  s^iit 
in  that  state,  unless  it  files  certain  writings,  pays  certain  fees  to  certain 
officers  and  an  annual  license  fee  of  2  cents  for  eadh  $1,000  Of  Its  capital 
stock,  and  they  provide  that  a  failure  to  p;iy  the  annual  license  fee  shall 
constitute  an  ab»olute  defense  to  all  actions  aud  proceedings  brought  *)y 
It  in  any  court  within  the  limits  of  the  state,  upon  any  transaction  grow> 
log  oiTt  of  such  business,  until  the  license  fee  is  paid.  Held: 

(a)  This  legislation,  if  literally  interpreted,  is  unconstitutional  and 
void,  in  80  far  as  It  prohibits  or  conditions  the  exercise  bv  a  corporation 
of  n  rot  her  state  of  its  right  to  carry  on  the  business  of  interstate  com- 
merce in  Colorado,  and  in  so  far  n«  It  prohibits  or  limits  the  exercise  in 
that  state  by  a  foreign  corporatiou  of  its  right  to  institute  and  defend 
in  the  national  courts  suits  for  and  against  it  arising  out  of  that  com- 
merce. 

(b)  The  true  construcUon  of  this  legislation  is  that  it  was  Intended  to 
govern  Intrastate  commerce  aud  suits  in  the  state  courts  in  Colorado  only. 
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and  it  is  Inapplicable  to  the  busineas  of  Interstate  commerce  In  that 
stnte  nnd  to  the  right  of  a  foreign  corporatton  to  instltate,  maintain, 

and  defeud  suits  in  tlie  federal  courts. 
<c>  In  tbe  making  and  performance  of  tbe  factorage  contracts  In  enit 

the  New  Jersey  corporntlon  wns  not  doln^  hnsiness  In  Colorado  within 
tbe  true  meaniug  of  tbe  Coiistitutiou  nnd  statuits  of  that  state. 

[Ed.  Note. — ^For  casas  in  point,  see  Ceut.  Dig.  vol.  12,  CXirporations,  §§ 
2B19^  262i.) 

7.  Courts— TuHisDicTioN  or  Natioiiaxi  Ooubts— State  Iaoislation  BiAY  Nor 
Revoke  o&  Imfaib. 

While  tbe  national  courts  may  enforce  rights  created  and  remedies 
granted  by  state  statutes  according  to  tbeir  terms,  the  jurisdiction  and 
power  of  those  courts  was  not  granted  by,  and  it  may  not  be  revoked,  an- 
nulled, or  impaired  by,  btate  legislation. 

(Bd.  Note^For  cases  In  potait,  see  Cent  Dig.  toI.  18,  Conrts,  S  709.] 

8L  OOBPOBATions— Foreign  Corporation— Coiv8ig]vmbnt  of  Goona  to  Fac- 
tor IN  AxoTHEB  State  Not  Dotno  Businkss  TirKRFTN. 

A  foreign  corporation,  which  has  no  warehouse,  olUce,  or  place  of  busi- 
neea,  and  which  neither  Incurs  nor  pays  any  of  the  expeDses  of  receiving, 

handling,  storing,  or  spiling  Its  goods,  in  a  state  to  whicli  it  consigns  them 
to  its  factor,  who  conducts  all  tbe  business  there,  assumes  and  pays  all 
the  expenses  of  receiving,  selling,  handling,  and  storing  the  goods,  is  not 

doing  business  in  the  latter  state  within  the  trno  meaning  Of  the  Stat 
Utes  relative  to  the  admission  of  foreign  corporations. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  12,  Corporations, 
I  2924.] 

9.  BQUiTY—JuRisnicTioN— Controversy  oveb  Sxrhokd  Account  Ibvokes. 
An  action  at  law  is  not  as  prnetlcnhle,  efflclt'nt.  or  nde<iuate  a  rcTnody 
as  a  suit  in  equity,  where  tbe  controversy  involves  an  account  wliieii 
consists  of  many  items,  and  a  federal  court  has  Jurisdiction  of  It  in 
equity. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  19,  Equity,  {  151 ; 
▼oL  1,  Aoooant,  i  65.] 

(Syllabus  by  the  C^ort) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 

of  Colorado. 

See  132  Fed.  398. 

Tbe  United  States  Rubl)er  Company,  a  corporation  of  New  Jersey,  was  a 
large  manufacturer  of  ruhher  goods,  and  Its  i>rin(  ipal  office  was  in  New  York. 
It  had  a  factory  In  one  of  the  Eastern  states  and  a  warehouse  in  Chicago, 
from  wtiloh  It  shipped  its  nierehnndlse  to  consitrnees  and  purchasers.  Tlie 
But  lor  liros.  Shoe  Company,  a  corporation  of  Colorado,  was  a  wholesale 
merchant  engaged  in  the  purchase  and  sale  Of  rubber  goods  and  ottier  mer- 
chandise at  Denver,  in  that  state.  In  January,  1901,  In  January,  1902,  and 
in  January,  19u3,  it  made  similar  factorage  contracts  with  tbe  rubber  com- 
pany for  the  diipment  of  tbe  goods  of  the  latter  from  Its  mill  and  warehouse 
to  the  shoe  company  nt  Denver  upon  Its  orders.  By  the  wntract  of  Jnnnary, 
19(^  tbe  rubber  company  appointed  tbe  shoe  company  its  agent  to  sell,  and 
agreed  to  consign  to  tt  at  DeuTer,  certain  of  Its  goods  at  agreed  prices,  and 
tho  shoe  company  afrreed  to  receive  the  goods  and  assume  the  risk  thereof; 
to  pay  freigbt  and  expenses  of  handling,  carting,  storing,  selling,  and  deliver- 
ing to  Its  customers ;  to  make  adyances  to  the  robber  company  In  cash,  or  In 
Ti'dcs.  If  reqnested ;  to  pnarantee  the  rubber  company  against  all  losses  from 
sales  to  tbe  extent  of  the  shoe  company's  pruflts;  to  pay  tbe  rubber  company 
St  agreed  prices,  whldi  were  so  much  below  the  prices  at  which  the  shoe  com- 
pany  sold  to  its  customers  that  it  thereliy  si^  nred  a  ni>eral  factorage  or  tom- 
mission,  and  at  specified  times,  for  all  consigned  ^oods  it  sold  to  Us  cus- 
totners ;  to  purchase,  at  the  option  of  the  rubber  coiuiiuuy,  at  the  termination 
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of  the  contract,  all  of  the  consigned  goods  then  hi  Its  possession,  exeept  orijd- 
nal  and  nnbrokeu  packages,  at  the  price's  thnt  should  tluii  l)o  ruling:  to  k^-^p 
fiopnrnto  noconnt  btM>ks  of  the  goods,  of  tlioir  receipt  and  sales;  to  keep  a 
separate  bank  account  under  the  name  of  the  "Butler  Bros.  Shoe  Company 
Consignee  Acconnt,"  In  which  the  proceeds  of  the  sales,  Including  the  con- 
slpux'  S  profits  or  factornpe  should  be  deposited,  and  from  which  the  con- 
signee should  check  out  the  amounts  due  the  consignor,  the  freight  charges, 
and  the  consignee's  protits  or  factorage ;  to  bill  the  goods  to  the  pnrchasers  as 
consignee,  and  that  all  goods  then  on  hand  and  those  subsequently  eoiislixned 
should  be  tho  y>rofH  rty  of  the  consignor  until  they  were  sold  to  the  consijpiee's 
purchasers;  and  that  the  books,  accounts,  biila  receivable,  and  cash  derived 
from  the  sales  of  the  consigned  property  should  be  the  property  of  the  con* 
sigiior.    I*nrsiinnt  to  this  contract  th«'  f  niisiy;u(*e  ord'^red  for  sale  to  its  cus- 
tomers, and  the  consignor  shipped  from  its  warehouse  in  Chicago,  and  from 
its  mill,  to  Denver.  Colo.,  goods  of  the  vatae  of  many  tens  of  tfaonsands  of 
dollars.    After  a  few  months  the  rubber  company  demanded  an  adv;jnce  In 
cash  from  the  factor.    The  latter  failed  to  make  this  advance.  Init  at  the 
same  time  ordered  the  rubber  company  to  send  to  It  from  |15,000  to  $20,000 
worth  of  rubber  goods  to  fill  orders  it  had  preTlonsly  taken  from  Its  cnstomers 
therefor.    In  thi<  st.ite  of  the  cnse,  on  October  22,  1903,  the  ji;ir*!fs  nindo  a 
supplemental  agreement  to  the  effect  that  the  consignor  would  waive  its  de- 
mand for  the  advance  and  would  fill  the  factor's  orders,  and  that  the  factor 
would  pay  the  consignor  for  all  the  goods  which  it  sold  to  its  customers  (50 
days  after  the  accounts  for  them  fell  due.   The  contracts  provided  timt  they 
should  terminate  at  the  end  of  one  year  from  January,  1903.   At  the  end  of 
the  year  the  factor  made  default  in  its  payments,  and  In  March,  1904»  the 
rubber  oompany  exhibited  Its  bill  against  the  shoe  company  in  the  court 
below  for  an  accounting,  for  a  receiver  of  the  property  in  the  bands  of  the 
factor  under  the  contract,  for  an  injunction,  for  a  recovery  of  Its  property 
remaining  In  the  possession  of  the  shoe  company,  and  for  a  recovery  of  the 
moneys  which  the  shoe  coiiipniy  owed  to  It.   The  defendant  answered,  omonij 
other  things,  that  the  compluiuuut  had  not  qualified  itself  to  do  business  in 
Colorado  and  had  not  paid  the  annual  license  tax  prescribed  by  the  stat- 
utes of  Colorado  for  the  doinj;  of  Ijusiness  In  that  State  by  a  forei^'n  <v)rpora- 
tion.  To  this  portion  of  the  answer  the  complainant  excepted,  its  exception 
was  overruled,  and  It  then  filed  a  general  replication..  Evidence  was  taken, 
there  was  a  final  hearing  on  the  merit'--.  :.Ttd  tiie  court  below  rendered  a  decree 
that  the  complainant  should  receive  .$8,270.47  which  remained  in  the  bank  in 
the  "Butler  Bros.  8hoe  Company  Consignee  Account,"  $IK),64T.09  which  the 
receiver  had  realised  from  the  goods,  bills  receivable,  and  accounts  tliat  ac^ 
cniod  under  the  consignment  and  were  taken  fr  im  the  shoo  company  l>y  the 
receiver,  and  that  the  rubber  company  should  recover  of  the  shoe  comp.inv 
$14,856.27  which  the  latter  owed  It,  and  the  costs  of  the  suit  From  this  de- 
cree the  shoe  company  appealed. 

J.  E.  Robinson  (Charles  J.  Hughes,  Jr.,  on  the  brief),  for  appellant. 
Henry  T.  Rogers  (Lucius  M.  Cuthbert,  Daniel  B.  Ellis,  and  Pier- 
pont  Fuller,  on  the  brief),  for  appellee. 

Peforc  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PllILirS,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliver- 
ed the  opinion  of  the  court. 

Counsel  for  the  a()pellant  first  assail  the  decree  on  the  ground  thrt, 

by  fih'np:  the  replication  after  its  exception  to  the  defense  that  the 
complainant  had  been  doing  business  in  the  state  of  Colorado  with- 
out a  license  was  overruled,  the  complainant  estopped  itself  from 
again  questioning  the  sufficiency  of  that  defense.  This  is  not  a  case 
in  which  coiiiplainant  waived  its  objections  to  the  answer  by  failing 
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to  file  any  exception  to  it  (Story's  Equity  Pleading  [lOth  Ed.]  §  877; 
Slater  V.  Maxwell,  73  U.  S.  268,  275,  18  L.  Ed.  796;  Hughes  v.  lilakc, 
6  Wlieat.  4G3,  472.  o  L.  Ed.  303;  Farley  v.  Kittson,  120  U.  S.  :m, 
314.  7  Sup.  Ct.  .'.'*!.  30  L.  Ed.  fiS4) ;  and,  even  if  it  were,  the  facts 
alleged  therein,  if  proved,  would  avail  the  defendant,  under  equity 
rule  No.  33,  only  so  far  as  in  law  and  equity  they  ought  to  avail  it.  In 
the  national  courts  the  complainant  in  equity  does  not  waive  any  sub- 
stantia] insufficiency  of  the  facts  set  forth  in  a  plea  or  answer  to  con- 
stitute a  defense  bv  filing  a  replication  and  taking  the  proofs.  Pearce 
V.  Rice,  142  U.  S.'  28,  42,  12  Sup.  Ct.  lao.  35  L.  Ed.  925 ;  Green  v. 
Bogue,  158  U.  S.  478,  500,  15  Sup.  Ct.  975,  39  U  Ed.  1061;  Soder- 
berg  V.  Armstrong  (C.  C.)  11 »)  Fed.  709. 

The  second  and  chief  objection  of  counsel  to  the  decree  is  that  the 
•contracts  of  factorage  were  illegal,  and  therefore  void,  because  the 
complainant  was  a  foreign  corporation,  and  it  carried  on  business  in 
the  state  of  Colorado  witliout  a  license  in  violation  of  the  statutes  of 
that  state.  The  contract  of  Innunry,  1903.  when  reduced  to  its  lowest 
terms,  was  that  for  one  year  the  complainant  would  send  on  the  or- 
ders of  the  defendant  from  its  factory  and  warehouse  in  Eastern 
states  shoes,  boots,  and  rubber  goods  to  tlie  shoe  company  in  Colorado, 
that  the  latter  would  make  such  advances  to  the  complainant  as  it 
requested  and  would  conduct  the  business  and  pay  all  the  expenses 
of  selling  the  goods  for  the  factorage  or  commission,  which  consisted 
of  the  difference  between  the  agreed  prices  between  tlie  parties  to 
the  contracts  and  the  scllinq-  prices  to  the  purchasers  from  the  factor. 
The  question  has  been  exhaustively  argued  whether  this  was  a  con- 
tract for  a  conditional  sale  or  a  contract  of  agency.  It  did  not  evi- 
dence  a  conditional  sale,  because  there  was  no  obligation  of  the  rub- 
ber company  to  transfer  the  title  to  the  shoe  company  for  an  agreed 
price,  and  no  obligation  of  the  slice  company  to  pay  an  agreed  price 
for  the  goods.  There  was  no  vendor  or  vendee  named  in  the  agree- 
ment. It  was  a  contract  of  bailment  for  sale,  not  a  contract  of  sale. 
In  re  Columbus  Buggy  Co.,  143  Fed.  859,  74  C.  C.  A.  611.  It  was  a 
contract  of  factorage.  The  supplemental  contract  of  October,  1903. 
relieved  the  factor  of  making  advances  and  bound  it  to  guarantee  pay- 
ment for  the  goods  it  sold.  It  transformed  the  factor  into  a  del 
cre<lere  factor.    Were  these  contracts  illcL^al  and  void? 

The  Constitution  and  the  statutes  of  Colorado  by  their  terms  pro- 
hibit any  foreign  corporation  from  doing  any  business,  exercising 
any  corporate  power,  acquiring  or  holding  any  property,  or  prosecut- 
ing^ or  defending  any  suit  in  the  state,  unless  it  has  first  filed  with  the 
Secretary  of  State  a  certificate  of  its  incorporation,  a  written  appoint- 
ment of  an  agent  in  the  state  to  accept  service  of  process,  and  a  writ- 
ten specilication  of  a  principal  place  of  business  in  the  slate,  has  paid 
to  the  Secretary  of  State  $30  for  its  first  $5u.000  and  50  cents  for 
each  additional  $1,000  of  its  capital  stock,  a  fee  of  $5,  and  numerous 
other  fees  for  filuig  papers  and  issuing  his  certificate,  and  has  paid  to 
the  Auditor  of  the  State  an  annual  license  fee  of  ?  cents  for  each 
11.000  of  its  capital  stock.  Const.  Colo.  art.  15,  §  10;  1  Mills' 
Ann.  St  §§  499,  500;  Sess.  Laws  Colo.  1901,  p.  121,  c.  52,  §  10; 
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Ses<;.  Laws  1902,  p.  73,  c.  3,  §  64.  The  statutes  of  Colorado  further 
provide  that  a  failure  to  file  this  certificate  of  incorporation  shall  ren- 
der each  officer,  ag^ent,  and  stockholder  of  the  forcii^n  corporation  li- 
able for  all  contracts  made  in  Colorado  while  it  is  in  default  (1  Mills' 
Ann.  St.  §  501),  and  that  a  failure  to  pay  the  annual  license  tax  shall 
deprive  the  corporation  absolutely  of  all  rights  and  privil^es  to  do 
business  in  the  state,  and  shall  constitute  an  absolute  defense  to  all 
actions,  suits,  and  proceedings  in  Inv  or  equity  brotig^ht  hv  the  cor- 
poration in  any  court  of  competent  jurisdiction  within  the  limits  of 
the  state,  until  the  tax  is  paid.  Sess.  Laws  Colo.  1902,  p.  74,  c.  3,  § 
66.  It  is  obvious  that  by  the  literal  terms  of  this  Constitution  and 
these  statutes  no  foreign  corporation  may  lawfully  exercise  any  cor- 
porate power,  maintain  any  suit  in  any  state  or  federal  court,  or  do 
any  business  of  any  kind  whatever  in  the  state  of  Colorado,  unless  it 
first  jjays  the  license  fees  which  that  state  has  prescribed  for  permis- 
sion to  do  business  therein.  Is  this  the  true  meaning  of  this  statute? 
Is  a  contract  by  a  manufacturer  or  owner  of  articles  of  commerce  to 
send  them  from  one  state  to  a  factor  in  another  to  be  sold  by  him  for 
an  a^eed  commission  doing  business  in  the  latter  state,  within  the 
true  intent  and  meaning  of  such  laws?  If  a  California  corporation 
ships  a  car  load  of  fruit  to  a  commission  merchant  in  New  York  to 
be  sold  by  him  on  at^rccd  factoraq;e,  is  the  California  corporation  do- 
ing business  in  New  York  within  the  meaning  of  its  statutes  of  this 
character?  If  it  contracts  to  ship  1,000  car  loads  during  a  year  on 
the  same  terms,  is  it  violating  the  statutes  of  New  York»  unless  it  ob- 
tains a  license  to  do  business  there  ?  Counsel  for  the  appellant  insist 
that  the  ap])ellce  was  dning  business  in  Colorado  under  these  con- 
tracts, and  that  they  were  void  because  it  thus  violated  the  laws  of 
that  state.  They  quote  and  rclv  upon  the  remarks  of  Mr.  Jtistice 
Field,  in  Paul  v.  Virginia,  6  Wail.  IGS,  181,  Vj  L.  Kd.  357,  where  he 
said: 

**Now  a  grant  of  corporate  existence  is  a  grant  of  special  privileges  to  the 

corporators,  enahllnfr  thoni  to  art  for  certain  dosignatii!  purposes  as  a  sin<rle 
iuUividual,  and  exeuiptiug  tlieiu  (unless  otherwise  specially  provided)  from  in- 
dividual liability.  Tlie  corporation,  being  the  mere  creation  of  local  law, 
can  have  no  lo^al  existence  beyond  the  limits  of  the  sovereignty  where  creat- 
ed. As  said  by  ibis  court  in  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10  L. 
Ed.  274:  *It  must  dwell  in  the  place  of  Its  creatioD,  and  cannot  migrate  to 
.•inntiicr  snvereijrnty,'  The  recognition  of  its  existence  even  by  other  8tat€8» 
and  the  enforcement  of  Its  contracts  made  therein,  depend  purely  upon  the 
comity  of  tliose  states— a  comity  which  is  never  extended  where  the  exiet- 
oncp  of  the  corporation  or  the  exercise  of  its  powers  is  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Having  no  absolute  right  of  recogni- 
tion in  other  states,  but  depending  for  such  recofnittion  and  the  enfbreement 
of  its  contracts  upon  their  assent,  it  follows,  a  m.itier  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  inny  exclude  th#  foreign  corporation  entirely, 
they  may  restrict  its  business  to  inirticnl.-ir  l(»(iilif ii-s,  or  tln'v  may  exact  sncli 
security  for  the  performance  of  its  contracts  with  their  citizens  as  In  thefr 
judgment  will  best  promote  the  public  Interest  The  whole  mutter  rests  in 
their  diBcretlon.** 

From  the  statements  in  this  quotation,  counsel  argued  that  the  power 
and  purpose  of  the  state  of  Colorado  were  unrestricted,  and  that  a  for» 
eign  corporation  cannot  lawfully  exercise  any  corporate  power  or  do 
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any  business  whatever  in  tiie  state  of  Colorado  witliout  a  compliance 
with  the  requirements  of  its  statutes.  But  the  contention  fails  to 
give  due  weight  to  the  Constitution  of  the  United  States,  to  the  opin- 
ions of  the  Supreme  Court  which  have  construed  it,  and  to  the  actual 
decision  in  Paul  v.  Virginia.  In  that  case  Paul  had  been  convicted 
of  delivering?  an  insurance  policy  as  agent  of  a  foreign  corporation  in 
violation  of  the  laws  of  the  state  of  Virginia,  which  prcscril)cd  the 
termi.  un  which  such  corporations  misfht  do  business  in  the  state.  He 
insisted  that  these  laws  were  uucnnstitutional.  because  they  deprived 
the  foreign  corporation  of  tlie  privileges  and  inmiunitics  of  the  citi- 
zens of  the  several  states,  and  because  they  constituted  a  regulation  of 
commerce  among  the  states.  The  Supreme  Court  decided  that  a  for- 
ogn  corporation  was  not  a  citizen,  within  the  true  intent  of  the  clause 
of  the  Constitution  which  declares  that  "the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  sev- 
eral states"  (8  W  all.  i;7-18(K  19  L.  Ed.  :^^>:);  that  such  a  corporation 
was  wiiliin  the  provision  of  the  Constitution  that  Congress  shall  have 
power  "to  regulate  commerce  with  foreign  nations  and  amung  the 
several  states,"  but  that  an  issue  of  a  policy  of  insurance  was  not  a 
transaction  of  commerce.  **lt  is  undoubtedly  true,  as  stated  by  coun- 
sd,"  said  the  court,  "that  the  power  conferred  upon  Congress  to  reg- 
ulate commerce  includes  as  well  commerce  carried  on  by  corporations 
as  commerce  carried  on  by  individuals.  *  *  *  The  language  of 
the  grant  makes  nn  reference  to  the  instrumentalities  by  which  com- 
merce may  be  carried  on.  It  is  general,  and  includes  alike  commerce 
bv  iniiividual>.  ])artnerships,  associations,  and  corporations."  8  Wall. 
l'b2,  183,  19  L.  Ed.  357. 

In  Pensacola  Telegraph  Company  v.  Western  Union  Telegraph 
Company,  96  U.  S.  1,  8,  24  L.  Ed.  708,  the  state  of  Florida  had  grant- 
ed to  the  Pensacola  Telegraph  Company  the  exclusive  right  to  estab- 
liiii  and  maintain  lines  of  electric  telegraph  in  certain  counties  of  the 
?tat?.  and  the  Western  Union  Telcf^rapli  Company,  a  foreign  cnrpo- 
Faiion,  sought  to  erect  a  line  of  telegrapli  therein.  Chief  Justice  VVaite 
opened  the  opinion  of  the  court  in  that  case  in  tliesc  words: 

fonj.'!*  ■^•s  h:i<  i)o\ver  *to  rftnilate  fomni^ne  with  foreit'ii  niitions  nnd  amoiiK 
tbe  several  stat»-8'  (Const,  nrt.  1,  §  8,  par.  3>  and  'to  ostal)lisli  post  ofliees  and 
post  niads'  (Id.  par.  7i.  The  Constitution  of  the  L'nited  brutes  and  the  hiwi» 
made  in  pun?nnnre  thereof  are  tlio  supreme  law  of  tlie  land.  A  l.iw  of  Cou- 
Sress  made  In  iiumuauce  o£  the  Coiisiitutlon  suspends  and  overrides  all  state 
itetutes  with  which  it  Is  In  conflict.  Since  the  case  of  Gibbons  v.  Ogden.  9 
^eat.  1.  6  L.  Ed.  23,  it  lias  never  Iummi  (loiil)t«'d  tliat  coiiinicrcial  Inlen-tmrsc 
ti  the  element  of  commerce  which  cumea  withiii  the  rej^laliug  power  of  Cou- 

And  he  announced  the  unanimous  oi)iiiion  of  the  court  that  the 

grant  of  the  exclusive  riijht  by  the  >tate  i)f  IHoritla  to  the  Pensacola 

Company,  and  its  attempt  thereby  to  exehide  the  foreign  corporation 

from  certain  portions  of  tlie  state,  were  futile.   Of  the  case  of  Paul 

T.  Virginia  he  said : 

"We  are  aware  that  in  Panl  v.  Virieinia.  8  Wall.  108.  10  Ed.  3.17,  this  court 
<lH;-ide<l  tfjat  a  stnto  niiclit  fx*  hide  the  eoriuiratioii  of  niiotlier  state  from  its 
Mriadiction,  and  that  corpuratioua  are  not  within  the  elaut»e  of  the  Conatitu- 
Hon  wUdi  declares  that  *ttae  citizens  ot  each  state  shall  be  entitled  to  all 
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privileges  and  Immunlfles  of  rftfzens  In  the  soveral  states.'  Article  4.  5  2. 
That  was  not,  however,  the  case  of  a  corporation  engaged  in  interstate  com- 
meroe;  and  enough  was  said  by  the  court  to  show  that,  If  It  had  been,  veif 
different  aueattons  would  have  been  presented.** 

In  Cooper  Manufacturing  Conii^aiiy  v.  Fergfuson,  li:^  U.  S.  727, 
5  Sup.  Ct.  739,  28  h.  Ed.  1137,  a  corporation  of  the  state  of  Ohio,  in 
the  face  of  the  constitutional  and  statutory  prohibition  against  doing 
business  in  Colorado,  vvithout  filing  its  certificate  of  incorporation,  ap- 
pointing its  agent  for  service,  and  specifying  its  principal  place  of  busi- 
ness in  that  state,  made  a  contract  in  the  state  of  Colorado,  with  citi- 
zens of  thnt  stnte,  to  sell  and  deliver  to  them  in  Ohio  n  ^terim  engine 
and  other  machinery  for  an  agreed  price.  The  purcliasers  refused 
to  pay  the  price,  and  pleaded  in  answer  to  an  action  for  it  the  invalid- 
ity of  the  contract,  because  the  Ohio  corporation  had  failed  to  coniply 
with  the  qualifying  statute,  and  the  court  dismissed  the  action.  The 
Supreme  Court  reversed  that  judgment.  It  held  that  the  Constitu- 
tion and  the  statutes  of  Colorado  could  not  be  so  literally  construed 
as  to  prohibit  a  single  act  of  business  within  the  state,  and  added: 

**£k>  it  is  clear  that  the  statote  cannot  be  constmed  to  Impose  upon  a  foreign 

corporation  limitations  of  its  ri^:ht  to  mako  (X)ntracts  in  the  state  for  curry- 
ing on  commerce  t)etwe€n  the  states,  fur  that  would  make  the  net  an  invasion 
of  the  exehistve  right  of  Congress  to  regulate  commerce  among  the  several 
states." 

Mr.  Justice  Matthews  and  Mr.  Justice  Blatchford  delivered  a  con- 
cuiinig  opinion  (pages  73G,  T37,  of  113  U.  S.  page  742  of  5  Sup. 
Ct.  [28  L.  Ed.  1137]),  in  which  they  announced  tlie  rule  upon  this 
subject  which  has  ever  since  prevailed  in  that  court.  They  said: 

"In  the  present  case,  the  construction  claimed  for  the  Oonstitntlon  of  Colo* 
rado  and  the  statute  of  that  state  passed  In  execution  of  it  cannot  be  extended 
to  prevent  the  plaintiff  in  error,  a  corporation  of  another  state,  from  transact- 
ing any  bu8lnes»s  in  Colorado  which  of  itself  is  commerce.  The  transaction 
In  question  was  clearly  of  that  character.  It  was  the  maktuir  of  a  contract 
In  Colorado  to  mannfnctnro  certain  machinery  In  Ohio,  to  be  fhi  ro  dcHvered 
for  transportatlou  to  the  purchasers  In  Colorado.  That  was  commerce;  and 
to  prohibit  It,  except  upon  cmditions.  Is  to  regulate  commerce  between  Colo- 
rado and  Ohio,  which  is  within  the  exclusive  province  of  Congress.  It  is  qnlte 
competent,  no  doubt,  for  Colorado  to  prohibit  n  forcljxn  eori>oratlon  from  ac- 
quiring a  domicile  iu  tliut  state,  and  to  prohibit  it  from  carrying  on  within 
that  state  Its  business  of  manufacturtofi;  machinery.  But  It  cannot  prohibit 
it  from  sollfncr  In  Colorado,  by  contracts  made  there.  Its  nini  liinery  manu- 
factured elsewhere,  for  that  would  be  to  regulate  commerce  between  tlie 
states." 

In  Pembina  Mining  Company  v.  Pennsylvania,  125  U.  S.  ISl,  190, 
8  Sup.  Ct.  737,  741.  31  L.  Ed'.  650,  the 'Supreme  Court  held  that  a 
state  mi^ht  exact  a  license  fee  for  allowing  a  corporation,  which  was 
not  engaged  in  interstate  or  foreign  commerce,  to  maintain  an  office 
for  its  officers,  stockholders,  agents,  and  employes,  but  added  that  the 
power  to  exclude  a  foreign  corporation  from  doing  business  within 
its  limits,  or  to  exact  conditions  for  allowing  it  so  to  do,  or  for  allow- 
ing it  to  hire  ofTlces  therein  did  not  exist,  "where  the  corporation  is 
in  the  employ  of  the  federal  government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign.   The  control  of  such  oom- 
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nierce,  being  in  the  federal  government,  is  not  to  be  restricted  by  state 

avithorilv." 

in  I'litts  V.  Palmer,  132  U.  S.  282,  283,  10  Sup.  Ct.  93,  33  L.  Ed. 
317,  a  foreign  corporation  which  was  not  engaged  in  commerce  pur- 
chased, tool^  and  conveyed  a  title  to  real  estate  in  Colorado  without 
filing  the  certificate  of  incorporation  and  appointments  required  by 
the  Constitution  and  statutes  of  that  state,  and  the  Supreme  Court  sus- 
tained tlie  title  upon  the  ground  that  the  only  penalty  for  the  viola- 
tion of  the  statutes  was  &t  liabihty  of  the  officers  and  stockholders 
imposed  in  such  cases. 

In  Lyng  v.  Michigan,  135  U.  S,  161,  166,  10  Sup.  Ct.  725,  726,  34 
L.  Hd.  150,  iJie  state  of  Michigan  impCKsed  an  annual  tax  of  $300  up- 
on the  business  of  sdlini^  brewed  or  mnlt  liquors.  Citizens  of  Wis- 
consin were  engaged  in  manufacturing  such  liquors  at  Green  Bay,  ii? 
that  state.  They  owned  a  warehouse  at  Iron  River,  in  the  state  of 
^lichigan,  to  which  they  shipped  and  in  which  they  stored  their  liquor 
for  sale  in  the  original  packages,  and  they  employed  Lyng  as  Uieir 
agent  to  sell  it  there.  Neither  they  nor  their  agent  paid  the  tax ;  but 
he  sold  the  liquor,  and  was  arrested  and  convicted  for  a  violation  of 
tlie  law.  The  Supreme  Court  reversed  the  conviction,  citing  Lc  Loup 
V.  Mobile,  127  U.  S.  GIO,  (548,  8  Sup.  Ct.  1380,  32  L.  Ed.  311,  and 
Bowman  v.  Chicago  &  Northwestern  Railway,  125  U.  S.  465,  8  Sup. 
Ct  689,  31  L.  Ed.  700,  and  said: 

"We  have  repeatedly  held  that  do  state  has  the  right  to  lay  a  tax  on  In- 
terstijte  winuieree  In  any  form,  whether  by  way  of  duties  laid  on  ihe  trans- 
portation of  subjects  of  that  connneree.  or  on  tbc  receipts  iil»'ri\e(l  from  that 
transportation,  or  on  the  oceupntion  or  business  of  enrrying  it  on,  for  thi»  rea- 
son that  such  taxation  is  a  burden  on  that  eommerce^  and  amonntfl  to  a  regU" 
lation  of  it;  which  belongs  solely  to  Congress." 

In  Norfolk  &  Western  R.  R.  Co.  v.  Pennsylvania*  136  U.  S.  114, 
115,  118,  120,  10  Sup.  Ct.  968,  960,  34  L.  Ed.  394,  the  state  of  Penn- 
sylvania had  prohibited  every  foreign  corporation,  except  insurance 
companies,  which  did  not  invest  and  use  its  capital  in  that  common- 
wealth, from  having  any  office  or  otTices  in  that  state,  unless  it  paid  an 
annual  lax  or  license  fee  of  one-fourtli  of  a  mill  upon  each  dollar  of  its 
authorized  capital  to  the  auditor  of  the  state.  The  Norfc^  &  Western 
Railroad  Company  was  a  foreign  corporation.  It  had  no  railroad,  and 
with  trifling  exceptions  no  capital,  in  the  state  of  Pennsylvania ;  but  its 
line  of  railroad  in  \'^!ri^'inia  and  West  Virginia  connected  with  other 
railroads,  so  that  it  formed  a  link  in  a  through  line  of  railroad  over 
whicii,  as  a  part  of  the  business  thereof,  freight  and  passengers  were 
carried  into  and  out  of  the  state.  It  had  offices  in  Pennsylvania  for 
the  use  of  its  officers,  stockholders,  s^nts,  and  employes.  The  Au- 
ditor assessed  the  annual  tax  upon  it,  and  the  state  recovered  a  judg- 
ment therefor,  which  was  affirmed  by  the  Supreme  Court  of  Pcnn 
sylvania.  The  Supreme  Court  of  the  United  States  reversed  that 
judgment  and  said: 

**lt  is  well  settled  by  numerous  deciiiions  of  this  court  tliat  a  state  cannot, 
nn6et  the  guise  of  a  license  tax,  exclude  from  Its  Jurisdiction  a  foreign  corpo> 

ration  oiiKHged  In  iiitorstate  commcTi'c,  or  iii-iiM-r.  auy  burtleu  upon  such  roin- 
iuerce  witliin  Its  llmlta.   •   •   •   One  of  tlie  terms  of  the  contract  by  whiclx 
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the  plaintiff  In  error  became  u  liuk  in  tlie  tlirougb  line  of  road  referred  to  in 
tbe  findings  of  fact  provided  that  'It  ihall  be  tbe  duty  Of  eACh  Initial  imd; 
member  of  the  line,  to  solicit  and  procure  traffic  for  the  Great  Southern 
QMitcli  [the  name  of  said  Uirougb  line]  at  its  own  proper  cost  and  expenstt.' 
Again,  the  plaintiff  In  error  doee  not  exercise^  or  seek  to  exerctae,  in  Penn^l- 
%-anIa  any  privilege  or  franchise  not  immediately  fonno<'tod  with  Interstate 
commerce  and  required  for  the  porpoeea  ttae^eo^  Before  establishing  its  office 
in  Philadelphia  it  obtained  from  tbe  Secretary  of  the  Onnmonwealth  the 
certificate  required  by  the  act  of  the  state  Ix'^l^lature  of  1871  enablinj:  it  to 
maintain  an  office  in  the  state.  That  office  was  maintained  because  of  the 
neceaelttes  of  tiie  Interetate  bnalneas  of  tbe  company,  and  for  no  oilier  pur- 
pose. A  tax  upon  it  was,  therefore,  a  tax  upon  one  of  the  means  or  instni- 
mentallties  of  the  company's  interstate  commerce,  and  as  such  was  in  violation 
of  tbe  commercial  danae  of  tbe  Gonstitation  of  tbe  United  States.  Gloucester 
F(Trv  Co.  V.  rennsylvania.  114  U.  S.  19t],  5  Sup.  Ct.  826,  29  L.  Ed.  158;  Phila- 
delphia Steamship  Co.  v.  Pennsylvania.  122  U.  S.  32G,  7  Sup.  Ct  lllS.  30  L. 
Bd.  1200,  and  caaea  cited;  McCall  t.  California,  136  U.  S.  10  Sup.  Ct  881, 
84  L.  Ed.  m,** 

In  Cnitcher  v.  Kentucky,  141  U.  S.  47,  67-59,  11  Sup.  a.  861,  853, 
854,  35  L.  Ed.  649,  the  Legislature  of  that  state  had  prohibited  any 

aprent  of  a  foreign  express  company  from  doing  business  in  the  state 
unless  the  express  company  first  filed  with  the  Auditor  of  the  State  a 
statement  of  its  articles  of  association  and  satisfactory  evidence  that 
it  had  $150,000  invested  in  some  safe  dividend  paying  stock  and  had 
paid  to  the  Auditor  of  State  fees  to  tiie  amount  of  $20.  Cnitcher,  the 
agent  of  a  foreign  corporation  which  was  engaged  in  both  interstate 
and  intrastate  commerce  in  Kentud^,  was  convicted  and  fined  for  a 
violation  of  this  statute,  and  his  conviction  was  affirmed  by  the  Su- 
preme Court  of  the  state.  Hut  the  Supreme  Court  of  the  United  States 
reversed  that  conviction,  and  held  that  the  state  statute  was  unconsti- 
tutional and  void,  with  declarations  of  the  law  which  bear  with  ami- 
pelling  force  upon  the  issue  in  this  case.  It  said : 

*'If  a  partnership  firm  of  indWldnals  ahonld  undertake  to  carry  on  tbe  tnal- 

npss  of  Intorstjito  cninniorce  between  Kcnttirky  and  other  states,  It  would  not 
be  within  tlie  province  of  tbe  state  Legislature  to  exact  conditioua  on  wbicb 
they  ebonld  carry  on  tbeir  bnfllness,  nor  to  reqnlre  them  to  take  out  a  license 
therefor.  To  carry  on  Interstate  commerce  is  not  n  franchise  or  a  privilege 
granted  by  tbe  state.  It  is  a  rlgbt  wbicb  every  citizen  of  tbe  United  States 
Is  entitled  to  exercise  nnder  the  Oonatftntlon  and  laws  of  tbe  United  States; 
and  tlio  accession  of  mere  corporate  facilities,  as  a  matter  of  convenience  In 
carrying  on  tbeir  business,  cannot  bave  tbe  eCCect  of  depriving  tbem  of  sucb 
right  unless  OoD(nt«fi  should  see  fit  to  Interpose  some  contrary  relation  on 
the  subject.  It  has  frequently  been  laid  down  hy  tlils  court  that  the  power 
of  Congress  over  interstate  commerce  is  as  absolute  as  it  is  over  foreign  com- 
merce. Would  any  one  pretend  that  a  state  Ij^slature  oould  prohibit  a 
foroipn  corporation — an  English  or  a  Frciii  li  transportation  company,  for  ex- 
ample— from  coming  Into  Its  borders  and  laudius  goods  and  passengers  at  its 
wharves,  and  soliciting  goods  and  passengers  for  a  return  voyage,  without  first 
obtaining  a  license  from  some  state  officer,  and  filing  a  sworn  statement  as  to 
thp  amount  of  Its  capital  stock  paid  in?  And  why  not?  Kvldently  because 
the  matter  Is  not  within  the  province  of  state  legislation,  but  within  that  of 
national  legislation.  •  •  •  .\nd  the  same  thing  Is  exactly  true  with  re- 
gard to  Interstate  commerce  as  It  Is  with  re^xard  to  foreign  commerce.  •  •  • 
We  do  not  think  that  tlie  difficulty  is  at  all  obviated  by  the  fact  that  the 
express  company,  as  incidental  to  its  main  busing  (which  is  to  carry  goods 
l)t't\v<M»n  difTerent  states),  does  also  some  local  business  by  carrying  goods  from 
one  point  to  anotlier  within  the  state  of  Kentucky.  This  Is,  prohably,  quite  as 
much  for  tbe  accommodation  of  tbe  people  of  that  state  as  for  tbe  advantage 
of  the  company.  But,  whether  so  or  not,  It  does  not  obviate  the  objection 
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that  the  regolalions  as  to  liceuae  aua  capital  stock  urc  impoaed  as  oonditions 
on  \\u-  ix»mr>any'8  carryi?)jr  on  the  business  of  interstate  oominrTco.  wlilch 
was  uiaiiUeiiLJy  tJae  priacii>al  object  of  its  urguuizution.  Tbese  regulations  are 
clearly  a  burden  and  a  KstrlcUon  upon  that  oommerce.  Wbetber  Intended  as 
•adw  or  not^  tbey  operate  as  tocb." 

loHom  Silver  Mining  Company  v.  New  York  State,  143  U.  S.  305, 
315, 12  Sup.  Ct  403,  405, 36  L.  Ed.  164,  a  corporation  of  Utah,  which 
alleged  in  its  answer  that  it  was  a  manufacturing  corporation  carry- 
ing on  manufactures  in  the  state  of  New  York,  and  which  was  found 

by  the  courts  to  have  been  engacjcd  in  business  independently  of  inter- 
state commerce,  was  held  to  be  subject  to  a  franchise  tax  levied  upon 
all  corporations,  duaitstic  and  foreign,  by  a  law  of  the  state  of  New 
York-  But  Justice  Field,  who  deHvered  the  opinion  of  the  court  in 
that  case  and  also  in  Paul  v.  Virginia,  after  quoting  the  unrestricted 
tenns  he  used  in  the  latter  case,  declared  that  two  qualifications  or  ex- 
ceptions to  the  power  of  a  state  to  destroy  or  limit  the  right  of  a  for- 
eign corporation  to  do  business  within  its  limits  had  been  established — 
one,  tliat  it  could  not  exclude  or  condition  the  right  of  a  foreign  corpo- 
ration  to  transact  the  business  of  interstate  or  foreign  commerce  within 
its  borders ;  and  another,  that  it  could  not  exclude  or  condition  the 
right  of  buch  a  corporation  to  do  business  in  the  state  when  it  was  in 
the  employ  of  the  general  government. 

In  Osborne  v.  Florida,  164  U.  S.  650.  656,  17  Sup.  Ct.  214,  41  L. 
Ei  586,  the  Supreme  Court  of  that  state  held  that  one  of  its  statutes, 
which  imposed  a  license  fee  upon  all  express  companies  doing  business 
in  the  state,  did  not  apply  to  or  affect  in  any  manner  the  business  of  a 
company  which  was  interstate  in  its  character,  and  that,  so  long  as  an 
express  com])any  confined  its  operations  to  interstate  or  foreign  com- 
merce, it  was  wholly  exempt  from  this  statute,  and  the  Supreme  Court 
sustained  that  decision,  and  in  reviewing  Crutciici  v.  Kentucky,  141  U. 
S.  47, 11  Sup.  Ct.  851,  35  L.  Ed.  649,  made  these  remarks  which  are 
pertinent  to  the  Colorado  Constitution  and  statutes  here  under  consid- 
ention: 

^lie  statute  herein  differs  from  the  cases  where  statntes  upon  this  subject 
late  been  held  void,  bf  :iu-o  In  those  cases  the  stntutos  prohibited  the  doing 
€l  any  business  In  the  state  whatever,  unless  upon  tiie  payment  of  a  fee  or 
liz.  It  was  said  as  to  those  cases  that,  as  the  law  made  the  pasrment  of  the 

fee  or  the  obtaining  of  the  license  a  condition  to  the  rlglit  to  do  jiny  business 
whatmer,  whctlicr  interstate  or  purely  local,  it  was  on  that  a<  <-ouut  a  ro^iila- 
tioii  o£  interstate  commerce,  and  therefore  void.  Here,  howt  ver,  under  the 
onttmctioD  as  glv^  by  the  state  court,  the  c-ompiiny  suffers  no  harm  from 
file  provi«loD«!  «>f  the  ptntnto.  It  mn  coinluct  its  intciHtate  business  without 
l^ing  the  slightest  heed  to  the  act,  because  it  does  not  apply  to  or  in  any 
Itgree  affect  the  company  in  regard  to  that  portion  of  Its  business  which  it 
lias  the  richt  to  f-oiulnct  without  rejriilatlon  from  tlio  state.  The  company  in 
this  cii.se  n(H>d  take  out  no  license  and  pay  no  tux  for  doiug  interstate  busioess, 
lod  the  statute  is  therefore  valid." 

In  Miller  v.  Ammon,  145  U.  S.  421,  422,  12  Sup,  Ct.  884,  36  L.  Ed. 
75f>.  ci^:^  ]  by  the  appellant,  a  citizen  of  Wisconsin  purchased  of  the 
plaint ift  in  Chicago,  on  credit,  and  the  plaintiff  delivered  to  the  pur- 
chaser in  Chicago,  wine,  in  violation  of  the  ordinance  of  the  city  of 
Chica^u,  which  prohibited  such  a  sale  in  tliat  city  without  a  license,  un- 
der a  penalty  ot  from  $50  to  $100,  There  was  no  interstate  commerce 
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in  the  transaction,  and  the  Supreme  Court  licld  that  the  liquor  traffic 
was  freighted  with  peril  to  the  general  welfare,  that  the  contract  of 
sale  was  unlawful,  and  that  the  plaintifi  could  not  recover  the  pur- 
chase price. 

In  Missouri,  Kansas  &  Texas  Trust  Company  v.  Krumseig,  172  U. 
S.  351,  19  Sup.  Ct.  179,  43  L.  Ed.  474,  the  Supreme  Court  of  Minne- 
sota had  held  that  a  statute  of  that  state  whioi  declared  that,  when- 
ever it  satisfactorily  appeared  to  a  court  that  any  evidence  of  debt  was 
usurious,  the  court  sliould  declare  it  void,  required  the  court  to  de- 
clare it  void,  without  requiring  the  moneys  borrowed  upon  it  to  be 
rcpaui,  and  the  Supreme  Court  held  that  this  construction  must  be 
given  to  the  statute  in  a  suit  in  equity  in  the  federal  court,  based  upon 
the  statute.  But  that  court  added : 

"Of  course,  these  views  are  not  applicable  to  cases  arising  out  of  iute^ 
state  commeroe,  wliere  the  policy  to  be  enforced  Is  tedenU." 

In  Diamond  Glue  Co.  v.  U.  S.  Glue  Compnny,  1S7  U.  S.  GU,  28 
Sup.  Ct.  20G,  47  L.  Ed.  328,  a  foreign  corporation,  without  qualify- 
ing to  do  business  according  to  the  law  of  the  state  of  Wisconsin,  made 
a  contract  to  supervise  the  plans  for  a  glue  factory  to  be  built  upon  a 
site  iti  that  state,  to  manage  the  manttfacturing  in  the  factory,  to  oper- 
ate it  for  the  defendant,  and  to  do  various  other  things.  After  the 
factory  had  been  erected  and  put  in  operation,  the  defendant  failed  to 
con'ply  with  some  of  its  terms,  and  the  foreien  corporation  brought  a 
suit  upon  it.  The  Supreme  Court  held  that  the  contract  was  not  for 
the  carrying  on  of  interstate  commerce,  but  for  the  doing  of  a  local 
business  in  the  state  of  Wisconsin,  and  that  it  could  not  be  enforced. 
This  case  is  cited  and  much  relied  upon  by  counsel  for  the  appellant; 
but  it  fails  to  govern  the  issue  here  in  controversy,  because  the  con- 
tract of  the  foreign  corporation  in  that  case  was  to  carry  on  a  local 
bu  i  H  s  in  the  state  of  Wisconsin. 

in  Chattanooga  Building  &  Loan  Ass'n  v.  Denson,  189  U.  S, 
408,  23  Sup.  Ct.  CnO,  47  L.  Hd.  870,  cited  by  appellant,  no  question  of 
interstate  commerce  arose,  and  the  Supreme  Court  followed  tlie  opinion 
of  the  highest  judicial  tribunal  of  Alabama,  to  the  effect  that  loaning 
money  and  taking  a  mortgage  upon  property  in  that  state  constituted 
doing  business  tlierein,  and  made  the  note  and  mortgage  void  where 
it  had  been  taken  by  a  foreign  corporation  without  complying  with  the 
qualifying  statute  of  the  state. 

In  Pennsylvania  Lumbermen's  Mutual  Fire  Insurance  Co.  v.  Meyer, 
197  U.  S.  I'o:.  25  Sup.  Ct.  483,  49  L.  Ed.  RIO.  and  Board  of  Trade  v. 
Hammond  Elevator  Co.,  198  U.  S.  424,  441,  23  Sup.  Ct.  740,  49  L. 
Ed.  1111,  no  question  of  the  regulation  of  interstate  commerce  arose, 
and  the  only  issue  was  whether  the  foreign  corporations  had  been  doing 
business  in  the  state  to  such  an  extent  that  the  service  of  process  upon 
one  of  their  directors  or  agents  therein  was  a  lawful  service  upon  the 
corporation. 

In  Caldwell  v.  North  Carolina,  187  U.  S.  622,  623,  23  Sup.  Ct.  289, 
47  L.  Ed.  336,  an  ordinance  of  the  city  of  Greensboro  prohibited  every 
person  from  engaging  in  the  business  of  selling  or  dcHvering  picture 
frames,  pictures,  piiotographs,  or  likenesses  oi  the  human  face,  unless 
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he  first  paid  a  license  tax  of  $10  for  each  year.  A  foreign  corpora- 
tion, without  paying  this  license  tax,  obtained  contracts  for  picttires 
and  frames  through  its  solicitors  in  the  city  of  Greensboro.  It  secured 
rooms  in  a  hotel  in  the  city,  and  shipped  the  pictures  and  frames  from 
Chicago  in  large  and  separate  packages  to  itself  at  Greensboro,  where 
one  of  its  ^;ents  took  the  packages  from  the  railway  freight  station  to 
the  company's  rooms,  broke  them  open,  put  the  pictures  in  their  re- 
spective frames,  and  then  delivered  them  to  the  purchaser?.  lie  was 
convicted  of  a  violation  of  the  ordinance,  and  the  Supreme  Court  of  the 
state  sustained  his  conviction  on  the  familiar  ground  that  the  ordinance 
made  no  discnuuuation  between  foreign  and  domestic  corporations,  or 
between  interstate  and  intrastate  commerce.  The  Supreme  Court  an- 
swei^d  this  contention  in  these  words,  quoted  from  an  earlier  opinion : 

**It  Is  strongly  urged,  as  If  it  were  a  material  point  In  tbe  case,  tiiat  no  dts- 

erlmlnntlon  If?  mnde  botwpon  (iomrstlc  nrnl  foroiprn  diniramers — those  of  Tea- 
ae&see  and  those  of  otlier  states;  that  all  are  taxed  alike.  But  that  does  not 
meet  tbe  difticulty.  Interstate  commerce  cannot  be  taxed  at  all,  even  tbough 
the  snmp  ninount  of  tax  should  bp  laid  on  domestic  r-dtiiraerce,  or  that  which 
Is  carried  on  solely  wltblu  the  state.  This  was  decided  iu  the  ease  of  Tbe 
State  Pretght  Tax,  15  Wall.  282,  21  L.  BO.  14S.  Tbe  negotiation  of  sales  of 
goo<l^  v,  lii(  h  nre  In  nnolhor  ^tate,  for  the  purp^'^^'  '^f  iiitrix^n  ins,'  them  into 
tbe  btate  lu  which  the  negotiation  is  made,  is  interstate  commeree.  A  New 
Orleans  merehsnt  cannot  be  taxed  tbere  for  ordering  goods  from  I/ondon  or 
New  York.  btH  tuise  In  the  one  case  it  Is  an  act  of  fdicisu  and  In  tho  other 
of  Interstate  couuuerce,  both  of  which  are  subject  to  regulation  by  Congress 
alone.** 

It  then  quoted  the  opinion  of  the  Supreme  Court  of  North  Carolina, 
that  the  transaction  was  not  interstate  commerce  because  the  pictures 
and  frames  were  shipped  to  the  foreign  corporation  itself  in  Greens- 
boro, were  taken  to  its  rooms  in  the  hotel,  there  taken  out  of  their  orig- 
inal packages  and  put  together,  and  then  delivered  by  its  agent,  al- 
though it  conceded  that  if  the  pictures  had  been  placed  in  their  frames 
in  Chicago,  and  then  shipped  directly  to  the  purchasers  in  original 
packages,  that  business  might  have  been  interstate  commerce,  and  said : 

**We  are  not  persuaded  by  their  reasoning.  It  seems  to  proceed  upon  two 
propositions:  First,  that  the  pictures  In  question  were  not  completed  before 
they  were  brought  to  Greensboro;  and.  second,  that  the  articles  were  not 
shipped  direi'tly  to  the  purchasers,  but  to  an  aj:ont  of  the  sender  In  Orocnshort). 
But  It  certainly  cannot  be  pretended  that,  if  the  pictures  and  tbe  disoou- 
nected  frames  had  been  directly  shipped  to  the  purchasers,  the  license  tax 
could  have  been  hnposed,  either  on  the  vendor  ont  of  the  state,  or  on  tbe  pur- 
chaser witliiu  the  state.  If  the  pictures  and  the  frames  Intended  for  them 
had  hem  shipped  directly  to  the  purchasers,  whether  in  the  some  or  separate 
ra<  k:i:res.  such  a  transnetlon  woukl.  beyond  question,  be  Interstate  conunerce, 
bt'yorj<l  the  reach  of  the  taxing  power  uf  the  state.  It  is  too  plain  for  argu- 
ment that  the  supposed  Incomplete  condition  of  articles  of  commerce.  If  8bip« 
ped  directly  to  the  purchasers,  cnnnot  subject  them  to  the  liron5?e  tax.  •  ♦  ♦ 
Nor  does  the  fact  that  these  articles  were  not  shipijcni  separately  and  directly 
Is  each  individual  purchaser,  but  were  sent  to  an  agent  of  tbe  Tender  at 
Greensboro,  who  delivered  them  to  the  purchaseris-.  deprive  thr  tr:insacllon  of 
its  character  as  Interstate  commerce.  •  •  •  That  tbe  articles  were  sent 
ss  freight  by  rail,  and  were  received  at  tbe  railroad  ststlon  by  an  agent  who 
delivered  them  to  the  respective  pnrfhnser?.  In  n  >  ^v:<e  chiuicre'j  the  ciKiraeter 
of  the  commiTi-e  as  Interstate.  Trausaetious  between  manufn<  tuving  com- 
panies In  one  state,  through  agents,  with  dtisens  of  another,  constitute  a  large 
part  of  Interstate  commerce;  and  for  us  to  bold,  with  the  court  below,  that 
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the  same  articles,  if  sent  by  rail  dim  tly  to  tiie  purchasers,  are  free  from  state 
taxHtlon.  but,  if  seiit  to  an  agvnt  to  deliver,  are  taxable  through  a  ItcenBe  tax 

upon  tho  agent,  would  evidoiitly  tal^e  n  considerable  portion  of  such  traffic  out 
of  the  salutary  protectiou  of  the  iuterstate  commerce  clause  of  the  Coustlto* 
tton.** 

In  the  light  of  the  foregoing  decisions  there  can  be  no  duubt  that  no 
state  in  the  Union  retains  the  power  to  exclude  a  foreign  corporation 
from,  or  to  condition  or  burden  its  exercise  of  its  constitutional  right 
to  catT)'  on  interstate  commerce  in  recognized  staple  articles  of  com- 
merce within  the  hmits  of  the  state. 

There  is  yet  another  exception  to  the  power  of  a  state  to  condition 
the  right  of  a  foreign  corporation  to  do  business  w  lUmi  its  borders.  It 
may  not  limit  that  right  by  requiring  the  oorporation,  as  a  condition 
of  doing,  business,  to  waive  or  surrender  its  right  to  a  determination  of 
its  controversies  with  citizens  of  other  states  in  the  national  courts. 

In  Insurance  Company  v.  Morse,  20  Wall.  4i5,  455,  456,  22  h.  Ed. 
3(}."3.  ilie  state  of  Wisconsin  had  enacted  a  law  which  by  its  terms  condi- 
tioned the  exercise  by  an  insurance  corporation  of  its  right  to  do  busi- 
ness In  the  state  by  requiring  a  contract  on  its  part  not  to  remove  any 
suit  against  it  to  the  federal  court.  The  corporation  made  the  agreement, 
but  subsequentiy  filed  a  petition  and  gave  a  bond  for  the  removal  of 
the  action  against  it,  brought  by  a  citizen  of  Wisconsin,  from  the 
state  court  to  llie  federal  court.  The  court  of  the  state  denied  the  peti- 
tion and  gave  judgment  for  the  plaintitT,  which  was  affirmed  by  the 
Supreme  Court  of  the  state.  The  Supreme  Court  of  the  United  States 
again  quoted  and  qualified  the  broad  statement  of  the  power  of  a 
state  to  exclude  a  foreign  corporation,  found  in  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  £d.  357.  It  said  of  that  sUtement: 

"The  general  intiixua^'o  of  the  learned  Justice  l8  to  be  expounded  with  refer- 
ence to  the  judgment  before  him." 

Speaking  of  the  case  of  Paul  v.  Virginia,  it  declared  that: 

•*It  had  no  reference  to  the  clause  giving  to  citizens  of  other  states  the  right 
of  lItip;:itioii  in  tho  United  States  courts,  and  certainly  had  no  bearing  upon  the 
rlglit  of  coi-poratious  to  resort  to  those  courts,  or  the  power  of  the  state  to 
limit  and  restrict  such  raaort" 

Discussing  the  question  upon  its  merits,  the  opinion  proceeded  in 

this  way : 

•*Tlie  Constitution  of  the  United  States  declares  that  the  judicial  power  of 
the  United.  States  shall  extend  to  all  cases  in  law  and  equity  arising  under 
that  Constitution,  the  laws  of  the  United  States,  and  to  the  treaties  made  or 
which  shall  be  made  mider  their  authority,  •  •  •  uud  to  controversies  be- 
tween a  state  and  citizens  of  another  state  and  between  citizens  of  different 
states.  The  jurisdiction  of  the  federal  courts  under  this  clause  of  the  Consti- 
tution depends  upon  and  is  n  sulated  by  the  laws  of  the  United  Stat€w.  State 
legislation  cannot  confer  juris'iict it  It  ui)on  the  federal  ooorts,  nor  can  it  limit 
<»r  restrict  tlie  authority  given  by  Congress  in  pursuance  of  the  Cousiitnf ion. 
'I'his;  has  been  hold  many  times.  Railway  Company  v.  Whltton,  13  Wall.  270, 
20  L.  Ed.  571 ;  Payne  v.  Hook,  7  Wall.  427,  10  U  Ed.  200;  The  Moees  Taylor, 
4  Wall,  m,  IS  L.  Ed.  nn7.  and  casos  cited.  It  ha.s  also  been  held  many  timo*? 
that  a  corijoratiou  is  a  citizen  ol  the  wtate  by  which  it  is  created  and  In  which 
ItB  principal  place  of  business  Is  situate,  so  far  as  that  It  can  sue  and  be 
Rued  In  the  federal  courts.  This  conrt  has  repeatedly  held  that  a  corponitlon 
was  a  citizen  of  the  state  creating  it,  wlthlu  the  clause  of  the  Constitution 
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extending  the  jurisdiction  of  tUe  fe*leral  courts  to  citlasens  of  differeut  states." 
»  Wtn.  458.  22  li.  Bd.  86S. 

The  Supreme  Court  reversefl  the  judgment  below,  and  held  (1) 
thai  the  Constitution  of  the  United  States  secured  to  corporations  of 
other  states  the  absolute  right  to  remove  their  cases  into  the  federal 
courts  ttpon  compliance  with  the  national  statutes,  and  (2)  that  the 
statute  of  Wisconsin  was  an  obstruction  to  that  right,  was  repugnant 
to  the  Constitution  of  the  United  States  and  the  laws  in  pursuance 
thereof,  and  was  illegal  and  void. 

The  question  arose  again  in  Barron  v.  P>iirn«;ide,         U.  S.  18G, 

20O,  7  Sup.  Ct.  931.  0;;g,  30  L.  Ed.  915,  and  the  former  decision  was 

aftirmed.    The  court  said: 

"As  the  Iowa  statute  makes  the  right  to  a  permit  dependent  upon  Uie  sur- 
render  by  the  foreign  corporation  of  a  prlvllese  secured  to  It  by  the  Confltl- 

rit:-.n  and  laws  of  the  United  States,  the  stntiito  roquliine:  the  permit  iini-t 
be  held  to  bo  void,  •  •  •  In  all  the  eases  in  whieh  this  court  has  eou- 
ildered  the  fmr)Ject  of  the  granting  by  a  state  to  a  foreign  corporation  of  Its 
conNDt  to  tbr>  transaction  of  business  in  the  state,  it  has  unifomily  asserted 
tbiit  no  conditions  r>nn  bo  inir)r)<:o<l  by  the  state  which  are  rqiDgnant  to  the 
Constitution  and  laws  of  the  United  States." 

The  review  of  the  decisions  of  the  Supreme  Court  relating  to  the 
power  of  a  state  to  trammel  or  destroy  the  right  of  a  corporation  of 
another  state  to  do  business  within  its  borders  in  which  we  have  in- 
dulged may  have  been  tedious ;  but  it  may  he  profitable,  if  it  serve  to 
con-ect  the  erroneous  view  that  such  a  corporation  has  no  sucli  right, 
and  that  all  its  powers  and  privileges  without  the  limits  of  the  state 
of  its  creation  are  at  the  mercy  of  any  state  in  which  it  attempts  to  do 
trasiness.  It  is  not  now,  and  it  never  has  been,  the  law  that  no  cor- 
poration of  one  state  has  any  absolute  right  of  recognition  in  other 
states,  or  tliat  otfier  states  may  exclude  all  the  corporations  of  any 
state  from  doing  any  business  withiji  them,  or  that  they  may  condi- 
tion their  transaction  of  such  business  by  such  terms  as  they  may 
tiiink  proper  to  impose. 

The  Constitution  of  the  United  States  arid  the  acts  of  Congress  jn 
pursuance  thereof  are  the  supreme  law  of  the  land.  Under  that  Consti- 
tadofi  and  those  laws  a  corporation  of  one  state  has  at  least  three  abso* 
lote  rights  which  it  may  freely  exercise  in  every  other  state  in  the 
I'nion.  witfiout  let  or  hindrance  from  its  legislation,  or  action: 

(1)  Every  corporation,  empowered  to  engage  in  interstate  commerce 
by  the  state  in  which  it  is  created,  mnv  carry  on  interstate  commerce 
in  every  state  in  the  Union,  free  of  every  prohibition  and  condition 
imposed  bv  the  latter.  Pcnsacola  Telegraph  Company  v.  Western 
Union  Telegraph  Company,  96  U.  S.  1,  8,  24  L.  Ed.  708;  Cooper 
Manufacturing  Company  v.  Ferguson,  113  U.  S.  ^87,  736,  737,  6 
Sup.  Ct.  739,  2S  L.  Ed.  1137;  Pembina  Silver  Mining  Company  v. 
Fnmsylvania,  125  U.  S.  181,  190,  8  Sup.  Ct,  737,  31  L.  Ed.  650; 
Lyng  V.  Michigan,  135  U.  S.  161.  166,  10  Sup.  Ct.  U  L.  Ed. 
150;  Norfolk,  etc.,  Rv.  Co.  v.  Pennsv lv:inia,  I'M',  U.  S.  11  1.  115,  118, 
120,  10  Sup.  Ct.  958,  34  L.  Ed.  :iltl;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  nr,  59,  11  Sup.  Ct.  851,  35  L.  Ed.  640 ;  Horn  Silver  Mining 
Company  v.  New  York,  143  U.  S.  305,  315,  12  Sup.  Ct  403,  36  L. 
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Ed.  164;  Osborne  v.  Florida,  164  U.  S.  660,  655,  656,  17  Sup.  Ct. 
214,  41  L.  Ed.  586 ;  Missouri,  K.  &:  T.  Trust  Co.  v.  Krumseig,  173 
U.  S.  351,  19  Sup.  Ct.  ITO.  43  L.  Ed.  474;  Caldwell  v.  North  Caro- 
lina. 1R7  U.  S.         (m,  23  Sup.  Ct.  22d,  47  L.  Ed.  336. 

(2)  Every  corporation  of  any  slate  in  the  employ  of  thz  United 
States  has  the  riglit  to  exercise  the  necessary  corporate  powers  and 
to  transact  the  business  requisite  to  discharge  the  duties  of  that  em- 
ployment in  every  other  state  in  the  Unbn  without  permission  grant- 
ed, or  conditions  imposed  by  the  latter.  Pembina  Mining  Co.  v. 
Pcnnsvhania.  125  U.  S.  181,  186,  8  Sup.  Ct.  737,  31  L.  Ed.  650; 
Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305,  315,  12  Sup. 
Ct.  403,  36  L.  Ed.  164. 

(3)  Every  corporation  of  each  state  has  the  absolute  right  to  in- 
stitute and  maintain  in  the  federal  courts,  and  to  remove  to  those 
courts  for  trial  and  decision,  its  suits  in  every  other  state,  in  the  cases 
and  on  the  terms  prescribed  by  the  acts  ci  Congress.  Insurance  Com- 
pany V.  Morse,  S7  U.  S.  ^45,  453,  456,  22  L.  Ed.  365;  Barron  v.  Bum- 
side,  121  U.  S.  18G,  2U0,  7  Sup.  Ct.  931,  30  L.  Ed.  915. 

Every  law  of  a  state  which  attempts  to  destroy  these  rights  or  to 
burden  their  exercise  is  violative  of  the  Constitution  of  £e  United 
States  and  void.  The  Constitution  and  statutes  of  Colorado  pro- 
hibit every  foreign  corporation  from  doing  business  and  from  exer- 
cising any  corporate  power  in  that  Ftntc  until  it  pays  the  fees  and  the 
annual  license  tax  and  complies  with  the  other  requirements  of  its 
statutes.  The  result  is  that  in  so  far  as  this  Constitution  and  these 
statutes  forbid  or  obstruct  the  exercise  by  a  foreign  corporation  of 
it  right  to  use  the  necessary  corporate  powers  to  carry  on  interstate 
commerce  and  to  maintain  and  defend  its  suits  in  the  federal  courts, 
they  are  repugnant  to  the  Constitution  and  laws  of  the  nation  and 
inefYective. 

We  come,  then,  to  tlie  question:  Were  the  contracts  in  suit  trans- 
actions of  interstate  commerce?  The  contract  of  January,  1903,  was 
made  in  New  York,  and  tliat  of  October,  1903,  in  Colorado;  but  ilie 
place  of  their  execution  is  immaterial  here,  because  the  right  of  the 
rubber  company  was  as  absolute  to  make  and  to  perform  a  contract 
of  interstate  commerce  in  Colorado  as  in  New  Jersey. 

The  contention  that  the  rubber  goods  ceased  to  be  articles  of  inter- 
state commerce,  and  became  a  part  of  the  mass  of  the  property  in  the 
state,  upon  their  delivery  to  the  consignee,  is  likewise  immaterial.  The 
soundness  of  this  contention  is  not  conceded.  But,  if  it  were,  neither 
that  concession  nor  the  numerous  authorities  upon  the  taxation  of  prop- 
erty in  the  state  would  be  either  decisive  or  persuasive  here,  for  the 
question  is,  not  whether  or  not  the  goods  were  taxnV-lr  \v-t!i-n  the  state, 
but  wliether  or  not  tlie  state  could  lawfully  prohibit  their  importation 
and  annul  all  contracts  therefor.  If  a  part  of  the  goods  or  of  the  busi- 
ness of  the  rubber  company  has  been  or  is  within  the  state  of  Colorado, 
there  are  adequate  methods  of  taxing  it,  without  restraining  or  prohib- 
iting its  interstate  commerce,  and  that  fact  furnishes  no  support  for 
such  a  prohibition.  Le  Loup  v.  Port  of  Mobile,  127  U.  S.  640,  647,  S 
Sup.  Ct.  1380,  32  L.  Ed.  311 ;  Crutcher  v.  Kentucky,  141  U.  S.  47,  59, 
11  Sup.  Ct.  851,  36  h,  Ed.  649. 
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Nor  is  the  fact  that  these  contracts  did  not  evidence  sales  of  the 
goods  deteniuiiative  of  this  question.  A  sale  is  not  the  test  of  inter- 
state oMnmerce.  All  sales  of  sound  articles  of  comiberce,  which  neces- 
sitate the  transpOFtation  of  the  goods  sold  from  one  state  to  another, 
are  interstate  commerce;  hut  all  interstate  commerce  is  not  sales  of 
goods.  Importation  into  one  state  from  another  is  the  indispcnsahle 
der^ent,  the  test,  of  interstate  commerce;  and  everv  negotiation,  con- 
tract, trade,  and  dealing  between  citizens  of  different  states,  which 
contemplates  and  causes  such  importation,  whether  it  be  of  goods,  per- 
sons, or  information,  is  a  transaction  of  interstate  commerce.  "Since 
the  case  of  Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  Ed.  23,"  said  Chief 
Justice  Waite  in  Pensacola  Telegraph  Ca  v.  Western  Union  Telegraph 
Co.,  96  U.  S.  8,  24  L.  Ed.  708,  "it  has  never  heen  doubted  that  com- 
merdal  intercourse  is  an  element  of  commerce  which  comes  within 
the  rei^ulating  power  of  Congress."  The  contracts  before  us  consti- 
tuted and  caused  mmmerctril  intercourse  between  citizens  of  different 
stales.  Their  chief  purpose  and  their  principal  effect  were  the  impor- 
tation of  sound  articles  of  commerce  into  the  state  of  Colorado  from 
other  states,  and  tliey  necessarily  constituted  transactions  of  interstate 
commerce.  Caldwell  v.  North  Carolina,  187  U.  S.  622,  629,  23  Sup. 
a  229,  47  L.  Ed.  S36;  Wagner  v.  Meakin,  92  Fed.  76,  33  C.  C.  A. 
577,  581,  584;  .\Ilen  v.  Tyson-Jones  Buggy  Co.,  91  Tex.  22,  40  S. 
W.  393,  714 ;  Chattanooga  R.  &  C.  R.  Co.  v.  Evans,  66  Fed.  809, 
814,  14  C.  C.  A.  116;  Gunn  v.  White  Sewing:  Machine  Co.,  57  Ark. 
24.  ?0  S.  W.  591,  18  L.  R.  A.  20(3,  38  Am.  St^Rep.  223;  Keating  Im- 
plement &  Machine  Co.  v.  Favorite  Carriage  Co.,  12  Tex.  Civ.  App. 
666,  35  S.  W.  417.  The  decision  of  the  Supreme  Court  of  Kentucky 
totte  contrary  in  Commonwealth  v.  Pari  in  &  Orendorff  Co.,  118  Ky. 
1€8,  80  S.  W.  791»  has  been  thoughtfully  read,  but  it  does  not  com- 
mend itself  to  our  judgment. 

•Xs  the  contracts  were  transactions  of  interstate  commerce,  any  pro- 
hibition or  obstruction  to  the  makinpf  of  them,  or  to  the  enforcement 
of  them  in  the  national  courts,  by  the  leiL^islation  or  action  of  the  state 
of  Colorado,  was  l)eyond  the  power  of  the  .state  and  futile.  WTiere 
the  Congress  has  passed  no  law  regulating  interstate  commerce  in 
veil-recognized  articles  of  commerce,  that  fact  is  conclusive  evidence 
Ibt  it  intends  such  commerce  to  be  free,  and  any  law  of  a  state  which 
ffohibits  or  restrains  it  at  all  is  unconstitutional  and  void.  Caldwell 
T,  North  Carolina,  187  U.  S.  022.  029,  23  Sup.  Ct.  220.  47  L.  Ed.  330 ; 
Brown  V.  Houston,  114  U.  S.  622.  631,  6  Sup.  Ct.  lOOl,  29  L.  Ed.  257  ; 
Werman  v.  Rollers.  125  U.  5^5,  587,  8  Sup.  Ct.  986,  31  L.  Ed.  815 ; 
Walling  V.  Michigan,  116  U.  S.  455,  450,  0  Sup.  Ct.  454,  29  L.  Ed.  091 ; 
Welton  V.  The  State  of  Missouri,  91  U.  S.  275,  282,  23  L.  Ed.  U7 ; 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed.  146;  Brennan  v.  Titus- 
^c,  168  U.  S.  289,  302,  14  Sup.  Ct.  829,  38  L.  Ed.  719;  Robbins  v. 
Shelby  County  Taxing  District,  120  U.  S.  489,  498,  7  Sup.  Ct  592,  80 
L.  Ed.  694;  Le  Loup  v.  Mobile,  127  U.  S.  610,  017,  648.  8  Sup.  Ct 
1380.  32  L.  Ed.  311;  Lyng  v.  Michigan,  135  U.  S.  101,  100,  10  Sup. 
Ct.  725,  34  L.  Ed.  150;  Ifihy  V.  Hardin,  135  U.  S.  100,  119, 10  Sup. 
Ct  681,  34  L.  £d.  128. 
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The  declaration  of  the  Colorado  statute  that  the  fact  that  a  foreign 
corporation  has  been  doiiiL:  business  in  the  state  without  its  license  shall 
constitute  an  absolute  defense  to  any  action  arising"  out  of  such  busi- 
ness is  ineffectual  to  restrain  or  niodii'y  the  power  or  duty  of  the  na- 
tional courts  to  hear  and  decide  the  controversies  of  such  corpora- 
tions arising  from  its  transactions  of  interstate  commerce  according  to 
the  very  right  of  the  matter.  A  Circuit  Court  of  the  United  States 
may  administer  a  new  right  or  remedy  granted  by  the  statute  of  a 
state  to  its  citizens  according  to  the  terms  of  that  statute.  Missouri, 
K.  &  T.  Trust  Co.  v.  Knimseig,  172  U.  S.  351,  19  Sup.  Ct.  179.  43  L. 
Ed.  474;  National  Surely  Co.  v.  State  Bank,  120  Fed.  593,  U03,  5ti 
C.  C.  A.  657,  61  L.  R.  A.  394;  Barber  Asphalt  Fkving  Co.  y.  Morris, 
132  Fed.  945,  949,  66  C.  C.  A.  55,  67  L.  R.  A.  761.  But  the  power 
of  the  Circuit  Cotirts  of  the  United  States  to  administer  rights  and  rem- 
edies in  equity  was  vested  in  them  as  part  of  the  judicial  power  of 
the  nation  under  the  Constitution  of  the  United  States  and  the  judi- 
ciary act  of  1789,  and  as  it  was  not  granted  by,  it  may  nut  be  revoked, 
impaired,  or  destroyed  by,  the  legislation  or  act  of  any  state.  Payne  v. 
Hook,  7  Wall.  4^5,  430,  19  L.  Ed.  260;  Green's  Adm'x  v.  Crdghton, 
23  How.  90,  105,  16  L.  Ed.  419;  Insurance  Co.  v.  Morse,  87  U.  S. 
445,  458,  22  L.  Kd.  365;  Suydam  v.  Broadnax,  11  Pet.  66,  74,  10  L. 
Ed.  357;  I'nion  Bank  of  Tennessee  v.  Jolly's  Adni  rs,  18  How.  503, 
507,  15  h.  Kd.  472;  Hvde  v.  Stone,  20  How.  170,  175,  15  L.  Ed.  874; 
Blodgeti  V.  Lanyon  Zuic  Co.,  120  Fed.  893,  897,  808,  58  C.  C.  A  79; 
National  Surety  Co.  v.  State  Bank,  120  Fed.  593,  603,  56  C.  C.  A.  657, 
61  R.  A.  394;  Hervey  v.  Illinois  Midland  Co.  (C.  C.)  28  Fed.  1G9. 
175;  Fanners'  U>an  &  trust  Co.  v.  Chicago  &  N.  P.  R.  Co.  (C.  C.) 
68  Fed.  112.  !i:;  Sulh'van  v.  Beck  (C.  C.)  79  Fed.  200,  202;  Jarvis- 
Conklin  Mtg.  Trust  Co.  v.  Willhoit  (C.  C.)  84  Fed.  514,  517;  Eastern 
B.  &  L.  Ass'n  V.  Bedford  (C.  C.)  88  Fed.  7,  12.  The  unavoidable  re- 
sult is  that,  if  the  Constitution  and  statutes  of  Colorado  are  to  be  in- 
terpreted to  mean,  as  they  clearly  read,  to  prohibit  every  foreign  corpo- 
ration from  exercising  any  corporate  power  whatever,  or  doing  any 
business  whatever,  in  the  state,  unless  they  pay  the  fees  and  the  annual 
license  tax  whicli  this  lei;islation  requires  as  a  condition  thereof,  they 
are  unconstitutional  and  void,  so  far  as  they  apply  to  interstate  com- 
merce conducted  by  foreign  corporations  or  suits  for  and  against  iliem 
in  the  national  courts. 

There  is,  however,  another  view  of  this  case  which  is  both  reason- 
able and  persuasive.  The  law  upon  the  subject  which  has  been  con- 
sidered was  the  same  when  the  Colorado  Constitution  was  adopted  and 
when  her  statutes  were  enacted  that  it  is  to-day,  and  the  lesjal  pre- 
sumption, in  the  absence  of  persuasive  evidence  of  another  purpose,  is 
that  the  people  and  the  Legislature  of  that  state  intended  in  the  adop- 
tion of  this  Constitution  and  the  enactment  of  these  laws  to  obey  the 
supreme  law  of  the  land,  that  they  intended  to  prohibit  the  doing  of 
intrastate  business  only,  and  the  exercise  by  forcii^n  corporations  of 
corporate  power  unauthorized  by  the  Constitution  and  laws  of  the 
United  States,  and  that  only,  without  a  license  from  their  state.  Hence 
this  Constitution  and  these  statutes  should  be  read  and  interpreted,  if 
possible,  in      light  of  this  presumption,  so  that  they  will  not  conflict 
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with  the  Constitution  and  the  laws  of  the  United  States.  The  Supreme 
Court  seems  to  have  been  inclined  to  a  liberal  interpretation  of  this 
nature,  for  in  Fritts  v.  Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93,  33  L. 
Ed.  317,  the  foreign  corporation  had  clearly  violated  the  plain  terms 
of  the  Colorado  statute.  It  had  exercised  corporate  power  in  that 
state.  It  had  acquired,  held,  and  conveyed  real  estate  in  violation 
of  the  legislation  of  that  state,  and  yet  the  court  sustained  the  title. 
The  Supreme  Court  of  Colorado  construed  this  legislation  in  this  ra- 
tional spirit  when  it  held  that  a  single  act  of  busmess  did  not  come 
within  the  purview  of  some  of  these  statutes  (Kindel  v.  Lithogfraphing 
Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  R.  A.  311 ;  Roseberry  v.  X^illey 
Building-  &  Loan  Ass'n,  83  Pac.  637),  although  by  their  express  terms 
they  prohibited  a  single  exercise  of  corporate  power  and  a  single  act 
of  business  as  imperatively  as  they  forbade  many.  An  interpretation 
of  this  legislation  so  that  it  may  conform  to  the  national  law,  and  so 
that  acts  done  in  undoubted  violation  of  its  plain  terms  may  be  hold  to 
he  withoitt  its  true  meaning  and  purpose,  is  rational  and  just,  and  it  is 
supported  by  high  authority.  Harris  v.  Rnnnels,  12  How.  79,  f^4.  13 
L.  Ed.  901;  National  Bank  v.  Matthews,  98  U.  S.  031,  25  L.  Ed.  188; 
Coit  V.  Sutton*  102  Mich.  324,  60  N.  W.  690, 25  L.  R.  A.  819 ;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  239,  243,  53  C.  C  A. 
93;  Watrous  Snouffer  v.  Blair,  32  Iowa,  58;  Pangborn  v.  West- 
lake,  36  Iowa,  54 G,  548;  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans,  66 
fed.  809,  815,  81(5,  14  C.  C.  A.  116,  121,  12?. 

T.et  us  now  turn  to  the  contracts,  observe  what  the  rubber  company 
agreed  to  du  and  what  iL  actually  did  under  them,  and  determine,  if 
possible,  whether  or  not  in  making  or  in  performing  tiiese  agreements 
it  was  guilty  of  doing  any  business  within  the  meaning  of  the  Con- 
stitution and  statutes  of  Colorado.  It  agfreed  to  ship  the  goods  from 
its  warehouse,  or  its  mill,  upon  the  orders  of  the  appellee,  to  that 
company  in  Denver:  and  it  did  so.  It  contracted  to  do,  and  it  did, 
nothing  more.  It  never  had  any  office  or  place  of  business  in  Colo- 
rado. It  never  received,  stored,  handled,  or  sold  any  goods,  or  col- 
lected any  money  for  the  sales  of  any  goods,  in  that  state  under  this 
contract.  It  never  incurred,  assumed,  or  paid  any  expenses  of  doing 
all  these  thing's,  or  nf  conducting'  any  of  the  business.  The  shoe 
comiJany  had  and  maintained  a  place  of  l)usincss  in  Colorado,  it  rent- 
ed or  owned  the  place  in  which  the  business  in  Colorado  was  done, 
and  it  agreed  to  bear  all  the  expenses  and  losses  of  receiving,  storing, 
and  selling  the  goods ;  and  it  did  sa  The  purchasers  of  the  goods 
were  purdiasers  from  it,  solicited  and  secured  by  it.  They  were  its 
customers,  and  liable  to  it  for  the  purchase  price  of  the  goods.  The 
j^rods  were  billed  to  them  in  the  name  of  the  shoe  company  as  con- 
signee. The  profits  of  the  business  and  the  work  of  the  business,  the 
labor  of  receiving,  storing,  and  selling  the  goods,  were  the  shoe  com- 
pany's. The  profits  Gonstitated  its  factorage,  its  compensation,  for 
carding  on  the  business.  There  is  no  question  here  between  the 
state  and  the  shoe  company,  or  between  tiie  shoe  company  and  the 
purchasers  of  the  g'oods.  or  between  the  rubber  company  and  the  pur- 
diasers  of  the  goocis.  liic  question  here  is  between  the  consignor 
and  the  factor,  and  it  is  whether  the  con>iL;nnr.  uliich  did  not  n»^ree 
to  do,  and  did  not  in  fact,  do  the  business  of  receiving,  storing,  and 
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selling  these  goods,  or  the  factor  who  did  contract  to  do,  and  did  ac- 
tually do,  the  business  of  receiving;,  storing*,  and  selling  these  goods, 
in  Colorado,  and  who  received  the  factorai^o  therefor,  was  doing-  that 
business.  In  a  simple  transaction  tlie  true  answer  seems  clear,  A 
farmer  sends  to  a  commission  merchant  in  a  city  a  dozen  barrels  of 
apples  for  him  to  sell.  The  factor  puts  them  in  his  store,  sells  them, 
.receives  the  iiroceeds,  and  remits  them,  less  his  factorage.  The  far- 
mer from  time  to  time  sends  1,000  barrels  during  the  season,  and  they 
are  sold  and  the  proceeds  are  remitted  in  the  same  way.  The  farmer 
is  not  carrying  on  the  business  of  selling  apples  in  the  city,  but  the 
factor  is.  The  transaction  in  hand  is  larger,  but  in  every  element 
which  conditions  its  legal  character  and  effect  it  is  not  different  The 
transaction  between  the  parties  to  this  suit  was  interstate  commerce. 
The  rubber  company  did  not  agree  to  do,  and  did  not  actually  do, 
any  of  the  business  of  receiving,  storing,  and  selling  the  goods  in 
Colorado.  The  shoe  company  did  agree  to  do,  and  did  Ho,  that  busi- 
ness. These  facts  have  driven  our  imnds  witli  coniuclhng  force  to 
the  conclusion  that,  within  tiie  true  intent  and  meaning  of  the  Con- 
stitution and  statutes  of  Colorado,  the  rubber  company  was  not  doing 
business  in  that  state,  and  the  contracts  between  these  litigants  are 
valid  and  enforceable. 

Many  authorities  have  been  examined  which  relate  in  some  degree  to 
the  question  which  has  now  been  decided.  They  are  numerous,  various, 
and  conflicting,  and  any  attempt  to  reconcile  them  must  fail.  The  rea- 
sons for  the  conclusion  reached  have  been  stated,  and  some  of  the  au- 
tfiorities  examined  are  here  cited  for  reference:  Nutter  v.  Wheeler,  2 
Lowell,  34G,  18  Fed.  Cas.  497;  In  re  Hovey's  Estate,  198  Pa.  385,  48 
Atl.  311.  315;  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans.  G(3  Fed.  809.  815. 
816,  1-1  C.  C.  A.  116,  121,  122;  Alien  et  al.  v.  Tyson-Junes  Buggy  Co., 
91  Tex.  22,  40  S.  W.  393,  714;  Keating  Implement  &  Macliine  Co. 
V.  Favorite  Carriage  Co.,  IS  Tex.  Civ.  App.  666,  35  S.  W.  417;  Gunn 
V.  White  Sewing  Machine  Co.,  57  Ark.  24,  20  S.  W.  591,  18  L.  R.  A. 
206,  38  Am.  St.  Rep.  22^  ;  Bertha  Zinc  &  Mineral  Co.  v.  Clute.  37  X. 
Y.  Supp.  342,  7  Misc.  Rep.  123;  U.  S.  v.  American  Bell  Teleph.  Co. 
(C.  C.)  29  Fed.  17,  40;  WolflF  Dryer  v.  Bicrler.  192  Pa.  IOC,  43  Atl. 
1092;  Amnions  v.  Brunswick  Co.,  141  Fed.  570,  575,  72  C.  C.  A.  614; 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed.  893,  58  C.  C.  A.  79 ;  Iowa  Lil- 
looet  Gold  Mining  Co.  v.  U.  S.  F.  &  G.  Co.  (C.  C.)  146  Fed.  437;  Os- 
borne &  Co.  V.  Josselyn,  92  Minn.  267,  99  N.  W.  890;  Davis  &  Rank- 
in Builfh'ni,',  etc.,  Co.  v.  Caigle  (Tenn.  Ch.  App.)  53  S.  W.  240;  South- 
ern Cuiton  Oil  Co.  V,  Weniple  (C.  C.)  44  Fed.  24  ;  People  ex  rel.  v. 
Wemple,  131  N.  Y.  64,  69,  29  N.  E.  1002,  27  Am.  St.  Rep.  542;  Chi- 
cago M.  &  L.  Co.  V.  Sims,  101  Mo.  App.  569,  74  S.  W.  128;  Fer- 
tilizer Co.  V.  Kelly,  10  Pa.  Super.  Ct.  665;  Elliott  v.  Parlin  &  Oren- 
dorff  Co.,  71  Kan.  665,  81  Pac.  500,  502 ;  Tohn  Deere  Plow  Co.  v. 
Wyland,  69  Kan.  255,  76  Pae.  8G:l  :  D.  M.  dsl>orne  &  Co.  v.  Shilling 
(Kan.)  88  Pac  258;  Penns\  Ivanici  L.  M.  Fire  Ins.  Co.  v.  Meyer,  197 
U.  S.  to?.  415.  25  Sup.  Ct.  lb;),  41)  L.  Ed.  810 :  Commonwealtii  v.  Parlin 
&  Orendoril  Co.,  118  Ky.  168,  80  S.  W.  791;  New  Haven  Pulp  & 
Board  Co.  v.  Downingtown  Mfg.  Co.  (C.  C.)  130  Fed.  606;  Wilson 
Molinc  Bugg>^  Co.  v.  Priebe  (Mo.  App.)  100  S.  W.  558;  Pittsburgh 
Const.  Co.  V.  West  Side  Belt  R.  Co.  (C.  C.)  151  Fed.  125;  Brewing 
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Co.  V.  Peimeisl,  85  Mum.  121,  88  N.  W.  441;  Nursery  Co.  v.  Aa- 
^enbaug^,  93  Minn.  201,  100  N.  W.  1101;  Thomas  Mfg.  Co.  v. 
Knapp  (Minn.)  112  N.  W.  989. 

Finally,  counsel  for  the  shoe  company  arg^e  that  the  decree  should 
be  reversed  and  the  bill  dismissed  because  the  complainant  had  an 
adequate  remedy  at  law.  The  adequate  remedy  at  law  which  will 
deprive  a  federal  court  of  jurisdiction  in  equity  must  be  as  certain, 
practical,  prompt,  efficient,  and  complete  as  the  remedy  in  equity. 
BoNxe's  Executors  v.  Grundv,  3  Pet  210.  216,  7  L.  Ed.  656;  Castle 
Creek  Water  Co.  v.  City  of'A<;pcn,  Fed.  8,  11,  76  C.  C.  A.  516. 
The  relief  which  the  complainant  sought  was  the  immediate  possession 
and  ultimate  recovery  of  the  goods  in  the  hands  of  the  defendant 
which  subsequently  realized  $29,6-i7.09,  the  recovery  from  the  bank 
of  the  $8,276.47  which  it  owed  upon  the  "Butler  Bros.  Shoe  Company 
Consignee  Account,"  and  the  recovery  from  the  shoe  company 
of  the  $14,866.27  which  it  owed  on  account  of  the  goods  it  had  sold. 
The  shoe  company  denied  by  its  answer  that  the  complainant  was  en- 
titled to  any  of  this  relief.  To  obtain  such  relief  at  law  an  action  of 
replevin  and  of  assumpsit  against  the  defendant,  and  an  action  against 
the  bank,  would  have  been  necessary,  and  the  remedy  by  two  or  three 
actions  at  law  might  not  have  been  as  prompt  and  efficient  as  a  single 
suit  in  equity.  In  order  to  determine  the  issues  presented  by  Sie 
pleading's  it  was  necessary'  to  take  and  "tate  an  nccmmt  of  many  items, 
to  the  end  that  the  quantities  and  scllmg  prices  of  the  goods  which 
the  defendant  had  sold  and  the  amounts  due  to  the  complainant  there- 
for might  be  determined.  No  action  at  law  furnishes  as  efficient, 
practical,  or  adequate  a  remedy  for  the  decision  of  such  a  controversy 
as  a  suit  in  a  court  of  equity,  which,  with  its  deliberate  methods,  its 
power  to  select  men  trained  in  the  science  of  accounting  to  take  the 
evidence  and  state  the  result,  its  authority  to  consider  and  modify 
their  reports  after  exceptions  and  hearings,  is  alone  really  competent 
to  justly  determine  such  an  issue.  Gunn  v.  Brinkley  Car  Works  & 
mg.  Co,  66  Fed.  382,  384,  13  C.  C.  A.  629,  531 ;  Hayden  v.  Thomp 
son,  71  Fed.  60.  64,  17  C.  C.  A,  592,  595 ;  Fechtder  v.  Pabn  Bros.  & 
Co..  133  Fed.  462,  465,  66  C.  C.  A.  336 ;  M'Mullen  Lumber  Co.  v. 
Strother,  136  Fed.  295,  303,  301.  69  C.  C.  A.  in."]. 

The  complainant  had  no  adequate  remedy  at  law,  and  the  decree 
below  must  be  affirmed. 

It  is  so  ordered. 


066  Fed.  21.) 

NATIONAL  SURETY  CO.  t.  STATE  SAVINGS  BANK. 

(Circuit  Court  of  Appeals,  ElgUth  Circuit.   Juue  18,  1907.) 

No.  2,478. 

L  CouNTiRs— Dbputt  Auditob— Liabiutt  or  Official  Boros— Misconduct 

IN  Office. 

A  deputjr  county  auditor  In  MtnneBota.  authorized  by  law  to  act  In  the 
name  of  his  principal  and  for  w  hoge  offlolnl  acts  the  auditor  nnrl  his  iMinrls- 
men  were  responsible,  not  only  to  the  county,  but  to  any  person  injured 
hia  <^aconduct  In  office**  (Oen.  St  Minn.  1894^  ii  710^  SOGl),  Issued 
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spnrfniis  rofnnrl  nrclers  on  the?  cotinty  trpn«:tirer  In  favor  of  flctltfons  pnyeefl^ 
purporting  to  h*i  tor  the  refunding  oC  taxes  received  tliroagb  redemptton 
from  tax  sales.  Be  procnred  the  orders  to  be  autbenticftted  by  the  chair- 
iiiMTi  of  the  board  of  cuunty  oonimlssioners,  forged  the  names  of  the  ficti- 
tiuus  payees  to  assignmeiiis  tbereof,  and  sold  tJie  same  to  a  back.  Held, 
tbtit  Koy  loss  sustained  by  the  bank  throagh  its  purchase  of  tibe  orders 
could  not  be  attributed  to  the  official  mlsoonduct  of  the  -l  uty  in  issuing 
the  same,  but  that  its  proximate  cause  was  bis  individual  acts  in  forging 
the  assignments  and  selling  tbe  orders  as  genuine;  that,  the  orders 
being  n(jnuoy:otlaijle,  the  bank  was  put  on  itujuiry,  and  ar(iuired  no  greater 
rights  tbun  tbe  supposed  payees,  and  had  no  claim  to  recover  any  audi 
loss,  either  from  tbe  county  or  the  surety  on  tbe  auditor's  bond. 

2.  StrBBooATioir— PATvmr  or  I>kbt  bt  Svrktt. 

A  year  after  the  issuance  of  sucli  ordorg  they  were  i)resentcd  to  the 
county  treasurer  and  paid,  with  interest  Upon  tbe  discovery  of  their 
fraudulent  character  tbe  county  brought  suit  against  tbe  auditor  on  bis 
bond,  and  by  the  final  judi^ent  of  tbe  Supreme  Court  of  the  state  recover- 
ed a  Judgment,  wldcb  was  paid  by  the  surety,  nrld.  that  the  l>ank  was 
primarily  liable  to  the  county  for  the  amount  receivcnl  from  its  treasurer 
as  money  bad  and  received  to  the  countj''8  use,  and  that  the  surety  of  tlie 
auditor,  havin^^  paid  the  debt  to  tbe  county,  was  entitled  by  equitable  sub- 
rogation to  enforce  its  right  of  recovery  aj^'aiust  the  bank. 

3.  Same— Scope  of  Douxuine— Rights  of  Subkiv. 

Subrogation  is  not  a  matter  of  strict  right,  but  is  purely  equitable  In  Its 
nature,  dopeiident  upon  tbe  facts  and  clrciinistances  in  each  y^nrticular 
case,  uud  intended  to  serve  the  purpose  of  compelling  tbe  uiiuuate  dis- 
charge of  a  debt  or  obligation  by  blm  who  in  good  conscience  ought  to  pay 
it.  Tbe  doctrine  Is  sufficiently  t>road  to  entitle  a  surety  who  has  paid  the 
debt  of  bis  principal  to  tbe  remedies  wbicb  the  creditor  had,  not  only 
against  the  principal,  but  against  others. 

[Ed.  Note.— For  cases  In  point,  see  G^t  Dig.  vol.  4i,  Sabngatloii»  || 
17,  18.] 

Hook,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

W.  B.  Bourne  havliMi;  been  duly  a(ipointed  deputy  auditor  of  Ramsey  coun- 
ty, ^finn..  by  W.  R.  Johnson,  the  auditor,  and  bcinir  as  such  antfiori'/ed  to  si^n 
all  pwpers  and  do  all  oUier  things  that  the  auditor  himself  might  do,  pur- 
porting to  act  by  authority  of  tbe  statute  of  that  stata  providing  for  refund- 
ing to  the  holders  of  Invjilld  rertifirates  of  sab'  fnr  nonpayment  of  taxes  the 
amounts  paid  by  them  therefor,  drew  seven  spurious  refunding  orders,  some 
purporting  to  be  in  favor  of  William  Mannerlng,  a  flctttloua  penoo,  and  some 
purporting  to  be  In  favor  of  E.  J.  Trowbridge,  another  fictitious  person.  U[)on 
the  treasurer  of  tbe  county,  requiring  bim  to  refund  to  tiK>se  fictitious  per- 
sons the  different  sums  specified  in  each  order,  which  aggregated  In  all  $7,* 
352.49.  Bourne  in  some  way  procured  the  chairman  of  tbe  board  of  county 
commissioners  to  authenticate  the  orders  as  geuuine.  Tbey  did  not  purport 
to  he  negotiable  or  transferable.  One  of  them,  which  may  be  referred  to  a». 
a  sample  of  all.  Is  in  the  followini;  words: 
"Treasurer  of  Itamsey  County.  Minnesota : 

"Refund  to  William  Mannering,  the  sum  of  fifteen  hundred  and  »*/ioo  dol- 
lars as  follows:  [Here  appears  a  description  of  tbe  lands  against  which  tbe 
taxes  purported  to  have  been  assessed  and  a  statement  of  several  particulars, 
including  the  amount  assessed  against  each  tract,  the  penalties,  costs,  etc.]. 
—being  tax  xefonded.  Sec.  1697,  Laws  of  1894. 

**(Signed]        W.  B.  Johnson,  Auditor  of  Uamscy  cnuiiTy  Minn. 

*Ter  W.  B.  Bourne,  Deputy. 

*'By  order  of  Board  of  Oow  Com. 

**[8lgned]  A.  R.  Ktefer»  Chairman." 
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The  <1t*pi!ty  sold  tlie  fictiticvis  orders,  with  an  uHsiirmnent  on  the  back  of 
«acb  of  them,  signed  by  him  in  the  names  of  the  myths  to  whom  they  were 
payable,  to  the  State  SaTlnga  Bank,  for  their  fall  face  value,  which  waa,  In  a 
way  uniioc.-ossary  now  to  state,  paid  to  him.  TIk  y  bnre  Interest  at  the  rate 
of  7  per  cent  per  annum.  T*>e  bank  held  them  for  about  a  year,  then  pr^ 
seated  them  to  the  county  treasniir  for  pa.\  ment,  and  recetved  from  him  ^eir 
full  face  value,  w!th  accrued  interest,  amounting  to  $7,SG0.  Tliercafter.  on 
discovering  the  fraud  perpetrated  upon  It,  the  county  instituted  its  suit  against 
the  National  Snrety  Company,  surety  on  the  auditor's  official  bond*  and  re- 
covered jiidi;mcnt  for  the  amount  paid  the  State  Savings  Bank.  After  paylu;; 
the  judgment  the  surety  company  filed  its  bill  in  the  court  below  to  lie  sub- 
rosaied  to  the  rights  of  Ramsey  county  against  the  State  Savings  Bank  and 
to  recover  the  amount  It  had  been  required  to  pay  fis  surety  for  the  auditor. 
From  an  order  ^sustaining  a  demurrer  to  the  bill,  and  dismissing  the  same,  the 
surety  company  prosecutes  its  appeal  to  this  court 

Edmund  S.  Durment  (Albert  R.  Moore  and  W.  J.  Griffin^  on  the 

brief),  for  appellant. 

John  D.  O'Brien,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above) .  The  bank 
purchased  nonnegotiable  orders  or  drafts  upon  the  county  treasurer, 

payable  to  fictitious  persons,  and  by  them  apparently  assigned  to  it. 
The  orders  being  nonnccrotiable,  the  bank  acquired  no  greater  right  to 
them  than  its  assignors  had.  The  assi^c^nors  being  fictitious  persons,  and 
the  orders  ilicinselves  without  consideration,  fraudulent,  and  void,  the 
assignee  acqtiired  no  rieht  against  the  county.  When  it  presented  the 
orders  to  the  treasurer  for  payment,  and  secured  payment  thereof,  it 
ri^eived  moneys  of  the  county  widiout  consideration,  and  unquestion- 
ably thereby  became  liable  to  the  county  for  money  had  and  received  to 
its  use.  The  suretv  company,  as  surety  for  the  auditor,  whose  official 
misconduct,  through  the  act  of  his  deputy,  subjected  it  to  liability 
(Board  of  Co.  Corners  v.  Sullivan,  89  Minn.  68,  93  N.  W.  1056),  hav- 
ing restored  to  the  county  the  amount  of  its  loss,  now  claims  to  be  sub- 
rogated to  the  coimty's  right  of  action  against  the  lank  to  recover  from 
the  latter  the  amount  paid  by  it  to  the  county.  Can  this  be  done?  The 
bank  places  some  reliance,  in  denying  the  claim  of  the  surety  com- 
pany, upon  section  5951,  Gen.  St.  Minn.  1891,  which  reads  as  follows: 

TThe  otflcial  Ixjud  or  other  security  of  a  public  oilieer  to  the  state  or  any 
mmiclpal  body  or  corporation,  whether  with  or  without  sureties,  la  to  be  'lon- 

fitraod  as  f^poiirlty  to  all  persons  sevornlly  for  the  offlclnl  delinqnenclos  against 
which  it  is  intended  to  provide  us  well  as  to  the  state,  body  or  corpomtiou 
dHtgnated  therein.** 

This  section  is  in  pari  materia  with  section  710  of  the  same  Statutes. 
The  latter  reads  as  follows: 

**An  actloD  may  be  brought  agialiist  the  comity  auditor  and  his  sureties  In 

flie  namf  of  tho  state  of  Mlunrsntn  and  for  !ts  nse  or  for  the  use  of  any  coun- 
1j  or  x>er8ou  injured  by  the  mi^Kx>uduct  in  ottice  of  the  auditor  or  by  the  ooiis- 
tkm.  of  any  dnl^  required  of  him  by  law.** 

These  sections  of  the  statute  must  be  read  into  and  treated  as  a  part 
of  every  official  bond  contemplated  by  them.  Accordingly,  if  the  l^mk 
bad  be^  injured  by  reason  of  its  purchase  of  the  orders  from  Bourne, 
and  that  injury  had  been  occasioned  by  Bourne's  official  delinquency  or 
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misc(  nduct  in  office,  it  miglit  have  recovered  its  loss  from  the  surety 
company.  If,  by  virtue  of  these  statutes,  the  bank  could  have  recov- 
ered from  the  surety  company,  as  a  matter  of  coufse  the  surety  com- 
pany cannot  now  reoyver  from  the  bank. 

We  arc  tlicrefore  to  inquire  whether,  if  the  bank  had  failed  to  secure 
payment  of  its  refunding  orders  from  the  county  treasurer,  its  loss  or 
injury  would  have  been  so  pro<luced  by  the  misconduct  in  office  of 
Deputy  Auditor  Bourne  as  to  subject  the  surety  of  the  auditor  to  lia- 
bility for  it  It  is  true  the  bank  could  not  have  lost  any  money,  or 
could  not  have  been  injured,  if  Bourne  had  not  in  his  official  capacity 
signed  the  spurious  refunding  orders.  That  act,  being  performed  in 
the  line  of  his  official  duty,  was  a  misconduct  in  office,  within  the  mean- 
ing of  the  statutes  referred  to;  but  the  question  still  remains  whether 
it  or  some  other  cause  produced  the  1  ink's  assumed  injury. 

The  misconduct  of  Bourne  in  much  ui  what  he  actually  did  and  in 
what  was  necessarily  involved,  namely,  in  falsely  representing  to  the 
bank  that  the  orders  were  genuine,  that  the  payees  had  paid  money  to 
the  county  treasurer  for  taxes,  and  were  entitled  under  the  law  to  an 
order  refunding  the  amount  so  paid,  that  they  were  actual  persons,  in- 
stead of  myths,  and  his  further  misconduct  in  fraudulently  sif;nincf  the 
mythical  names  to  the  assignments,  in  negotiating  with  the  bank,  and 
wrongfully  securing  its  money,  were  altogether  personal  in  their  char- 
acter. They  wer  in  no  sense  representative  or  official.  No  duty  aris- 
ing out  of  his  official  relation  required  him  to  make  any  of  the  repre- 
sentations or  commit  any  of  the  crimes  just  alkided  to.  On  the  con- 
trary, the  nonncg-otinbility  of  the  orders,  and  possibly  the  intervention 
and  activity  of  Bourne,  as  shown  by  the  bill,  should  have  attracted  tlie 
attention  of  the  bank,  and  warned  it  against  purchasing  the  orders 
without  making  diligent  inquiry  concemmg  their  validity.  Bourne's 
personal  representations  and  acts  were  well  adapted  to  be  the  effective 
cause  of  the  bank's  injiiry,  and,  giving  to  the  original  official  misconduct 
its  natural  force  and  cfTcct  only,  were,  in  our  opinion,  the  direct  moving 
cause  of  the  injury,  without  which  it  could  not  have  occurred.  They 
did  not  in  a  mere  incidental  and  subordinate  way  work  out  the  natural 
and  probable  consequences  of  the  original  official  misconduct,  but  were, 
as  bet\v<  11  the  deputy  and  the  bank,  the  proximate  and  all-sufficient 
cause  of  the  lattcr's  'njury.  An  act  is  the  proximate  cause  of  those  re- 
su  only  which  are  its  natural  and  probable  consequences,  and  which 
ought  to  have  been  foreseen  in  the  light  of  the  attending  circumstances. 
Milwaukee,  etc.,  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  474,  24  L.  Ed. 
2o6 ;  Travelers  In:..  Co.  v.  Mclick,  12  C.  C.  A.  544,  65  Fed.  ITS,  184, 
185.  27  L.  R.  A.  629 ;  Citizens'  Gas  &  Klcctric  Co.  v.  Nicholson.  81  C. 
C.  \,  515,  162  Fed.  389,  and  cases  cited.  Within  the  fair  and  reason- 
able meaning  of  tho  hnur\  and  statutes  in  question.  Bourne's  per=;onal, 
as  distinc,nn'shed  from  official,  acts  caused  the  assumed  injury  which  the 
bank  sustained. 

But  it  is  urged  that  the  Supreme  Court  of  Minnesota  in  Board  of 
Com'rs  V.  Sullivan,  supra,  sustained  a  recovery  by  the  county  against 
the  surety  company  for  its  ln<;s  made  in  paying  the  forged  orders  on 
the  ground  that  Bourne's  wrongful  acts  constituted  "misconduct  ia  of- 
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fice,**  within  the  meaning  of  the  Statutes  of  Minnesota,  and  that  the 
same  rule  of  law  would  have  been  applicable  if  the  bank  had  sued  the 
surctj'  company  for  its  assumed  loss.  We  cannot  agree  to  this.  The 
orders  in  question  were  apparently  lawfully  drawn,  lawfully  counter- 
signed, and  genuine.  The  natund  and  probable  consequence  o£  their 
issue  was  their  presentation  to  the  treasurer,  to  whom  they  were  ad- 
dressed, and  paynient  of  them  by  him.  The  statutes  of  the  state  made 
it  his  duty  to  pav  authorized  orders  of  that  kind.  The  surety  company 
was  liable  to  the  county,  because  the  presentation  to  the  treasurer  and 
the  pa>-iiient  of  the  orders  by  him  were  the  natural  and  probable  con- 
sequence of  their  issue,  and  might  have  been  reasonably  anticipated  by 
any  prudent  person.  Right  here  is  the  radical  and  decisive  difference 
between  the  position  of  the  county  and  that  of  the  bank.  While  the 
payment  bv  the  county  was,  in  the  ordinary  course  of  business,  reason- 
able and  probable,  the  purchase  of  the  orders  by  the  bank  on  the  assign- 
ments made  in  the  name  of  myths  by  Bourne  was  not  the  natnnd  or 
probable  consequence  of  their  issue.  No  one  could  have  reasonably  an- 
ticipated that  a  bank  or  any  rational  person  would  disregard  the  law 
which  makes  a  nonnegotiable  chose  in  action  in  the  hands  of  an  assipiee 
subject  to  every  defense  existini^-  in  favor  of  the  maker  against  the  as- 
signor, purchase  a  nonncgotiable  order  of  the  kind  in  question,  and 
pay  the  purchase  price  thereof  to  one  who  was  not  the  payee  named 
therein,  without  inquiring  into  the  genuineness  of  the  assignment  and 
the  genuineness  of  its  execution.  Sudi  a  purchase  would  be  out  of  the 
ordinan-  course  of  business,  unnatural,  improbable,  incapable  of  antic- 
ipation, and  in  no  sense  the  natural  and  probable  consequence  of 
the  issue  of  the  orders.  For  these  reasons  the  purchase  by  the  bank  can- 
not be  held  to  have  so  resulted  from  the  "misconduct  in  office"  of 
Bourne  as  to  subject  the  surety  company  to  liability  to  the  bank  for 
any  loss  it  might  have  sustained  by  reason  of  its  purchase. 

\  c!"ain,  it  is  elementary  that  no  liability  could  exist  in  favor  of  the 
bank  ajCiT^'nct  the  surety  on  the  bond  of  the  auditor,  unless  it  existed 
a,i:ainst  tlir  |):  incipal  in  the  bond,  the  auditor  himself,  or  the  county  of 
Ramsey,  lor  which  he  was  acting.  If  any  argument  is  necessary  to 
demonstrate  that  ^  bank  never  could  have  recovered  its  loss  from 
the  auditor  himself,  the  following  observations  will  be  sufficient:  The 
bank  purchased  nomiegotiable  refunding  orders,  made  nonnegotiable 
obviously  for  the  purpose  of  preventing-  fraudulent  practices  and  fraud- 
ulent dealings  with  them,  and  took  them  by  assiL^mnient  of  the  rights 
of  the  supposed  payees.  All  it  got  by  such  assignment  was  the  right 
which  the  supposed  payees  themselves  had;  and  that,  according  to 
the  undisputed  facts  m  this  case,  was  nothing.  The  bank  took  them 
subject  to  all  the  equities  existing  between  Uie  supposed  payees  and 
the  auditor,  or  the  county,  whom  the  auditor  represented;  and  those 
equities,  according  to  the  undisputed  facts  of  the  case,  were  unquestion- 
ably sufficient  to  defeat  any  claim  of  the  bank  against  either  of  them. 
Taking  an  assignment  of  nonnegotiable  securities,  it  was  bound  to  in- 
quire, not  only  whether  all  steps  had  been  taken  to  create  a  legal  liabil- 
ity against  the  county,  but  also  as  to  the  genuineness  of  the  assignment 
ol  the  right  of  the  original  payees.   If  such  inquiry  had  been  made 
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at  tbo  places  and  of  the  officers  plainly  su^s^ested  on  the  face  of  the 
securities  tliemselves,  the  bank  would  have  unquestionably  learned  the 
fact  that  they  were  bogus  and  fraudulent,  and  saved  Itself  from  any 
possible  loss.  In  such  circumstances  failure  to  make  inquiry  was  cul- 
pable negligence.  In  no  view,  therefore,  could  the  bank,  by  virtue  of 
the  statutes  referred  to,  have  maintained  an  action  against  the  surety 
company,  which  incurred  no  greater  lial)ilitv  thati  the  principal  in  the 
bond,  to  recover  its  loss,  if  the  county  treasurer  had  not  honored  and 
paid  the  orders. 

Having  now  disposed  of  the  proposition  that  defendant  is  not  pro- 
tected by  the  Minnesota  Statutes  relied  on,  we  are  brought  to  the  mer- 
itorious equitable  question  in  the  case,  whether  the  surety  company, 

which,  as  surety  for  the  auditor,  paid  the  county  the  amount  of  its 
loss,  is  entitled  to  be  subroL,^■lted  to  the  rights  of  the  county  acrainst  the 
bank,  which  improperly  received  its  money  and  occasioned  its  loss. 
Subrogation  is  not  a  matter  of  strict  right,  4>ut  is  purely  equitable  in 
its  nature,  dependent  upon  the  facts  and  circumstances  of  each  i^artic- 
ular  case.  an(l  intended  to  serve  the  purpose  of  compelling  the  tiltimate 
discharge  of  a  debt  or  obligation  by  him  who.  in  pfond  conscience,  ought 
to  pay  it.  American  Bomling  Co.  v.  National  Mechanic.^)  Bank,  9t 
Md.  598,  55  Atl.  39.^)  (see  note  to  same  case  in  99  Am.  St.  R.  474)  ; 
Crippen  v.  Chappel,  35  Kan.  495,  499,  11  Pac.  453,  57  Am.  Rep.  187; 
Barnes  v.  Mott,  64  N.  Y.  397, 401,  SI  Am.  Rep.  625 ;  Arnold  v.  Green, 
IIG  N.  Y.  5r,n.  571,  23  N.  E.  1;  McCormick's  Adm'r  v.  Irwin,  35  Pa. 
111.  Tiie  bank  had  a  fund  in  its  possession,  so  obtained  from  the 
county  that  it  became  liable  to  the  latter  as  for  money  had  and  received 
to  its  use.  Most  naturally  the  county,  when  it  found  its  money  was 
gone,  should  have  proceeded  against  the  person  or  persons  who  had  it, 
and  thus  simply  have  retaken  its  own ;  Init,  instead  of  doing  so,  it  re- 
sorted to  and  recovered  from  the  surct\  company  on  its  contract  of 
indemnity.  Had  the  county,  upon  receipt  of  its  money  from  the  surety 
company,  assigned  its  claim  against  the  bank  which  had  the  lost  money 
(a  thiiii:^  which  erpuiy  and  good  conscience  certainly  would  have  ap- 
proved, if  not  recjuired),  no  one  could  doubt  the  right  of  the  surety 
company  to  recover  on  the  claim  so  assigned ;  and,  inasmuch  as  in  eq- 
uity and  fair  dealing  such  an  assignment  should  have  been  made,  we 
cannot  doubt  the  justice  and  equity  of  treating  that  done  which  ought 
to  have  been  done.  Subrnontion  is  nothing  more  than  an  equitable 
assignment.  When  equity  and  i;<tod  conscience  re(|uircs  the  assign- 
ment to  be  made,  subrogation,  if  necessary,  will  be  allowed. 

The  general  proposition  that  a  surety,  upon  paying  to  a  creditor 
the  debt  of  his  principal,  is  entitled  to  be  subrogated  to  all  the  rights  of 
the  credit  1)1  aL;ainst  the  principal,  and  to  the  benefit  of  all  securities  for 
the  debi  held  by  the  principal,  is  universally  acknowledged.  Accord- 
iu'j,  to  this  doctrine  the  surety  company  in  the  present  case  could  have 
pnicecded  against  the  auditor  to  enforce  any  rights  or  securities  held 
by  the  county  against  him.  But  the  question  now  is  whether  its  rights 
can  be  extended  beyond  the  general  rule,  and  it  be  subrogated  to  a 
rlaim  and  cause  of  action  which  the  county  had  against  the  bank  for 
appropriating  the  money  which  made  the  surety  company  liable  to 
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the  ooanty.  However  limited  the  right  of  subrogation  originally  was, 
the  remedy  now  has  been  so  broadened  that  it  has  been  called — 

"the  nnxlo  wbieb  equity  adopts  to  compel  the  ultimate  payuient  of  a  debt 
by  oDe  wlio  in  equity.  Justice,  and  good  conscioriep  should  pay  it."  Arnold  V. 
Green.  116  N.  Y.  56*?.  571,  2:5  N.  E.  1,  and  rases  cited. 

In  Baylies  on  Sureties  and  Guarantors,  p.  358.  it  is  said: 

Tb«  right  of  subrogation  to  tbe  remedief?  of  tbe  creditor  ou  payment  of 
Ok  debt  of  the  principal  is  uot  restricted  to  tbe  remedies  which  the  creditor 
bad  &»  usrainst  tbe  principal,  but  extends  to  all  the  remedies  wblcll  be  had 
•turn  the  {Mincipal  and  others  Uahle  for  tbe  debt" 

In  the  case  of  Lidderdale  v.  Robinson,  12  Wheat.  594,  6  L.  Ed.  740, 
the  Suprerne  Court,  after  referring  to  the  principle  that  a  court  of  eq- 

mty  lends  its  aid  to  compel  a  credit'^r  to  assign  a  cause  of  action  which 
it  has  against  a  third  person  to  sureties  who  have  paid  the  debt  of  their 
jwincipal,  says; 

•T^his  fully  affirms  tbe  right  to  succeed  to  the  legal  standing  of  their  prin- 
cipal; and.  after  estabiisbiiig  that  principle,  it  Is  going  but  one  step  farther 

to  consi  der  that  as  done  which  tin-  siivt  ty  has  a  rliiht  to  linvc  dmu^  in  his 
favor,  iiiul  thu8  to  sustain  tbe  subisUtntion,  without  uu  actual  asKtgnmeiit." 

In  Rooker  v.  Benson,  83  Ind.  250,  256,  the  doctrine  as  announced  by 
Bayhes  (supra)  is  held  to  be  the  law. 

In  Fox  V.  Alexander,  1  Ired.  Hq.  f  N.  C.)  340,  it  is  held  that  a  surety 
of  a  guardian,  who  pays  a  debt  oi  the  guardian  to  the  ward,  stands 
in  ibft  shoes  of  the  ward,  and  may  follow  the  trust  fund  wherever  it 
goes. 

In  Blake  v.  Traders'  Bank,  145  Mass.  13,  18  N.  E.  414,  the  facts 
are  that  a  trustee  pledged  to  a  'bank  certain  shares  of  stock  belonging 
to  a  trust  estate  as  security  for  the  payment  of  his  individual  debt  to 
the  bank.  The  bank,  or  its  successor,  afterwards  sold  the  shares  and 
applied  the  proceeds  on  the  debt  of  the  trustee.  The  bank  knew,  or 
ooidd  have  known  from  an  inspection  of  the  papers,  that  the  shares 
were  held  by  its  debtor  as  trustee.  A  surety  on  the  trustee's  bond  was 
coirpellcd  to  pay  to  the  trust  estate  the  vahie  of  the  «tock  converted 
by  the  bank.  It  was  held  that  the  snrcty  was  snljroi^aled  to  the  riirhts 
of  the  trust  estate  and  could  maintain  a  bill  in  efjuity  against  the  bank 
to  recover  tlic  amount  paid  by  him.  The  court  in  its  opinion,  among 
oliier  things,  said: 

1b  this  case  the  defendant  and  tbe  surety  were  both  liable  to  tbe  trustees 

for  the  amount  of  tbe  trust  pri)])erty — tlie  former.  In  consequeuee  of  par- 
tkipating  In  the  wrongful  act  of  tbe  first  trustee ;  and  tbe  latter,  by  his  con- 
tnet  to  Indemnify  tbe  estate  against  such  act  Tbe  cases  are  analogous  where 
we  ownor  of  projiorty  has  claims  for  a  loss  ajjalnst  an  insurer  and  a  tort- 
feisor.  Tbe  Insurer  is  in  the  nature  of  a  surety,  and,  upon  yayiug  the  loss,  he 
itaibrogated  to  tbe  rights  of  the  owner  to  recover  for  tbe  tort*' — cfttmr  Hart 
T.  Western  Railroad,  13  Mete.  (Mass.)  99,  4(3  An\.  Dec.  710;  Clark  v.  Wilson, 
Id  Mass.  218^  4  Am.  Rep.  682;  Mercantile  In&  Co.  v.  Clark.  118  Mass.  288. 

See  to  the  same  effect,  Sheldon  on  Subrogation,  §  89. 
It  is  said  in  American  Bonding  Co.  v.  Nati(^nal  Mechanics*  Bank, 
Md.  599,  C06,  55  Atl.  395,  397,  99  Am.  St.  Rep.  400 : 

■'That  thf  floftrine  of  subrogation  doe**       to  tlu?  extent  of  i^ivinf?  to  the 
mety,  who  lias  paid  the  debt  of  tbe  principal,  tbe  benefit  of  tbe  rights  and 
WaOJL— 13 
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reoiedics  of  the  creditor  against  all  permms  who  were  liable  for  the  debt  Is 
both  asw'rtod  by  text  writers  and  sustained  by  the  authority  of  many  decided 
cases.  •  •  •  Til  is  i8  ospeclally  held  to  be  true  of  the  sureties  of  a  fldu- 
elary  who  are  oompelleU  to  answer  for  bis  breach  of  trust,  and  they  have 
repeatedly  heea  subngatMl  to  the  rights  and  remedies  of  both  the  trustee 
and  the  cestui  qne  trust  against  the  lldnclaiy  and  those  parttdpating  in  tiM 
wrongful  act." 

It  is  held  in  an  elaborate  and  well-considered  opinion  (Railway  Com- 
pany V.  Fire  Association,  55  Ark.  163,  176,  18  S.  W.  43)  that  an  in- 
surance com|>any,  after  paving  the  amount  of  a  fire  loss,  may  be  sub- 
rogated to  the  assured's  rigiit  of  action  against  the  person  or  corpora- 
tion who  caused  the  fire.  The  court  said: 

"Both  were  re^Nmslbie  to  the  assnred.  The  loss  for  which  they  were  rs- 

sponfflble  was  one  and  the  sanio,  nnd  the  assured  was  entitled  to  but  one 
satisfaction.  It  had  a  right  to  demand  and  receive  payment  of  the  loss  from 
the  insnrer  by  Ttrtoe  of  Its  contract,  as  It  did,  without  seeking  to  recover  It 

of  ihr^  v;  roiisrdoer.  As  it  did  so.  and  received  payment  of  the  Insurer,  the 
wrongdoer  was  not  thereby  discharged  from  liability;  but  the  Insurer  sue- 
ee«ded  to  and  became  entitled  to  the  assnred's  ri|?ht8  to  relief  a^lnst  him 

to  tlie  extent  of  the  amount  jtaid  as  an  in ilrrnnlty.  tu'  Ix  lm:  prliiinrn}-  llablS^ 
and  the  assured  holds  the  claim  against  him  in  trust  for  the  insurer.'* 

The  same  conflagration  which  was  the  subject  of  the  last-mentioned 
case  was  considered  by  the  United  States  Supreme  Court  in  St.  Louis, 
etc.,  Railway  Co.  v.  Commercial  Ins.  Co..  U.  S.  223,  11  Sup.  Ct. 
554,  35  L.  Kd.  154,  and  Mr.  Justice  Gray,  speaking  for  that  court,  said: 

*'In  tire  insurance,  as  in  marine  Insurance,  the  insure,  upon  paying  to  the 
assured  the  amonnt  of  a  loss  of  tiie  property  Insnred,  Is  doubtless  sabrogated 
in  a  eorrespondin?  amount  to  the  assuisd's  right  Of  action  against  any  other 

person  resiwnslble  for  the  loss." 

In  Boone  Co.  Bank  v.  Dyrum,  68  Ark.  71,  56  8.  W.  632,  the  facts 
are  that  a  collector  of  state  taxes  deposited  money  in  a  bank,  which, 
with  knowledge  that  the  deposit  consisted  of  taxes  collictcd  by  him, 
appropriated  a  part  of  it  to  satisfy  the  collector's  individual  debt.  The 
suret>  on  his  official  bond,  after  paying  to  the  state  the  amount  of 
the  misappropriation,  was  subrogated  to  the  right  of  the  state  to  the 
deposit  iqgainst  the  bank. 

Reason  and  authority,  as  discln-^cd  by  the  forecroinq-  citations,  con- 
duce to  only  one  result ;  and  that  is  that  a  surety,  alter  paying:  debt 
of  his  principal,  is  entitled  to  be  subrogated  to  remedies  which  the 
principal  had  against  third  parties  for  the  claim  which  tlie  surety  paid. 

But  it  is  argued,  that,  because  the  bank  did  not  have  actual  ioiowl- 
ed^e  and  did  not  participate  in  the  wrong  perpetrated  upon  the  coun* 
ty  by  Bourne,  it  is  not  brought  within  the  principle  of  the  foregoing 
cases,  and  should  not  be  held  liable  to  the  '^nrety.  This  view  seems 
to  have  been  addpied  by  the  learned  trial  judge;  but,  after  a  full 
and  patient  consideration  of  tlie  subject,  we  are  unable  to  give  it  our 
sanction.  The  bank  may  not  have  been  morally  culpable;  but  its 
failure  to  discharge  the  duty  of  making  inquiries  suggested  by  tlM 
nonnegotiable  character  of  the  orders  which  it  purchased,  and  by  oth- 
er circumstances  attendini.,'-  the  transaction,  wns  nn  act  of  o!7Ti'^?ion 
equally  as  effective  to  occasion  injury  to  the  county  as  many  athrma- 
tive  acts  of  commission  could  have  been.    Such  inquiry  at  the  audit- 
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01*8  or  treasurer's  office  w  ould  ha\  e  quiclcly  disclosed  that  the  payees 
were  entitled  to  nothing,  that  they  wcic  myths,  and  that  misr^rc- 
sentation,  fraud,  and  forgery  were  being  practiced  upon  the  county. 
Ignorance  in  fact  occasioned  by  indulging  indifference  to  almost  .ob- 
vious danger  and  negligence  of  the  grossest  sort  is  entitled  to  little 
consideration  by  a  court  of  conscience.  The  bank's  negligence  op- 
erated as  effectually  to  defraud  the  county  as  any  willful  or  intentional 
participation  in  the  fraudulent  scheme  could  have  done.  If  the  bank 
did  not  have  actual  knowledge  of  the  fraud,  it  did  have,  under  well- 
recognized  law,  constructive  knowledge  of  all  the  facts  which  rea- 
sonable inquiry  would  have  disclosed,  and  therefore  of  the  fraud  itself. 
Such  knowledge  in  ordinary  civil  actions  subjects  its  possessor  to  all 
the  consequences  of  knowledge  in  fact,  and  we  see  no  reason  why  it 
should  not  do  so  in  the  present  case.  Notwithstanding  the  contrary 
contention,  we  think  a  brief  reference  to  the  authorities  will  support 
our  conclusion. 

In  Hall  &  Long  v.  Railroad  Companies,  13  Wall.  367,  370,  373,  20 
L.  Ed.  594,  it  is  held  that  an  insurer  of  ijoods  destroyed  by  fire  in 
course  of  transportation  by  a  common  carrier  is  entitled,  after  he  has 
paid  the  loss,  to  recover  what  he  has  paid  by  suit  against  the  carrier. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Strong  makes  use 
of  the  following  language : 

''Standing  thns,  as  tbe  Insurer  does,  practically,  in  the  position  of  a  surety, 
stiiiulating  that  the  goods  shall  not  be  lost  or  injured  !n  conseqiience  of  the 
peril  iu»ure<i  ugainbt.  whenever  he  has  iuUeumitied  the  owuer  for  the  loss, 
he  is  entitled  to  all  the  means  of  indemnity  which  the  satisfled  owner  held 
against  the  party  prlniririly  llnlilo  llis  right  rpsts  upon  familiar  prinrlplcs 
of  equit}%  It  is  the  doctrine  of  subrogation,  dependent  not  at  all  upon  privit)' 
of  contract,  but  worked  ont  tbrouirh  the  right  of  the  creditor  or  owner.  *  •  • 
It  has  been  annied,  however,  that  thr  p  dorlslons  rest  upon  tho  doctrine  that 
a  wrongdoer  is  to  be  punished;  that  the  defendants  against  whom  such  ac- 
tloDS  haye  been  maintained  were  wrongdoers;  but  that  in  tlie  present  ciiiie, 
the  fire  by  which  the  Insured  goods  were  destroyed  was  aorldontal.  witliout 
fault  of  tbe  defendants,  and  therefore  that  they  stood,  In  relation  to  the 
owner,  at  moet  In  the  position  of  double  Insnrem.  The  argument  will  not 
bear  examination.  •  •  •  The  law  raise's  against  him  \thv  carrier]  a  con- 
elusive  presumption  of  misconduct,  or  breach  of  duty.  In  relation  to  every  loss 
not  caused  by  excepted  perils." 

In  The  rotomac.  105  U.  S.  iVM),  034,  2fi  L.  Ed.  1194,  considering  a 
similar  subject,  the  Supreme  Cuiiit  makes  the  following  observation: 

•The  mere  payment  of  a  loss  by  the  insurer  does  not,  Indeed,  afford  any 
defense,  in  whole  or  iu  i^art,  to  a  person  whose  fault  has  been  the  cause  of 
the  loM»  in  a  suit  brought  against  the  latter  by  the  assured.  But  npon 
fainiliar  principles,  often  recognized  by  this  omrt,  the  insiirf«r  Mrriulres  by 
such  payment  a  corresponding  right  in  any  damages  to  be  recovered  by  the 
aasnred  against  tbe  wrmgdoer,  or  otber  party  remnslble  for  die  loss. 

To  the  same  effect  are  Phccnix  Ins.  Co.  Erie  &  Western  Trans- 
portation Co.,  117  U.  S.  312,  320,  6  Sup.  Ct.  750,  29  L.  Ed.  873 ;  Wa- 
gner T.  Providence  Ins.  Co.,  150  U.  S.  09,  108,  14  Sup.  Ct.  r  h. 
Ed.  1013;  Norwich  Union  Fire  Ins.  Soc.  v.  Standard  Oil  Co..  8  C. 
C.  A.  433,  59  Fed.  984 ;  Chicago,  etc.,  Railroad  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  79, 11  Sup.  Ct.  490,  36  L,.  Ed,  97;  Atlantic  Ins.  Co.  v. 
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Storrow.  5  Paige  (N.  Y.)  285.  In  the  last-mentioned  case  it  is  held  that 
wliere  the  master  or  shipowners  are  liable  for  a  loss  by  theft  for  which 
underwriters  are  also  liable,  if  the  underwriters  pay  the  loss  to  the 
assured,  they  are  entitled  in  equity  to  be  subrogated  to  his  rit^hts  against 
the  master  or  shipowners ;  and  this,  notwithstanding  the  fact  that  the 
thieves  were  in  no  way  connected  with  the  ship. 

In  Browne  v.  FideKty  &  Deposit  Co.  of  Maryland,  98  Tex.  55,  80 
S.  W.  593,  the  facts  are  that  a  guardian  sold  real  estate  belonging 
partly  to  himself  and  j)rirt1y  to  his  wards,  and  took  notes  payable  to 
his  own  order  for  deferred  payments,  then  sold  and  assigned  the  notes 
to  a  third  party  (Lee),  and  converted  the  proceeds  to  his  own  use. 
He  was  afterwards  removed,  and  a  new  guardian  appointed,  who 
collected  the  amount  of  the  defalcation  from  the  Fidelity  &  Deposit 
Company,  a  surety  on  the  defaulting  guardian's  bond.  Thereupon 
the  surety  brought  his  action  against  Lee,  the  purchaser  of  the  notes, 
claiminL:  that  the  assignment  of  the  notes  to  Lee  were  forbidden  by 
statute,  and  therefore  that  he  did  not  get  good  title  by  his  purchase. 
The  court  held  that,  tiie  assignment  to  Lee  being  unauthorized,  the 
title  to  the  notes  did  not  pass,  and  he  was  liable  to  the  new  guardian 
for  the  value  thereof,  notwithstanding  the  fact  he  had  paid  Sie  same 
to  Lee.  In  that  case  there  was  no  showing  that  Lee,  the  purchaser 
of  the  notes,  was  a  party  to  the  guardian's  wrong,  or  that  he  hrid  ac- 
tual knowledge  that  the  notes  purchased  were  the  property  of  the 
ward.    He  was  afTected  with  constructive  knowledge  only. 

In  Skiff  V.  Cross,  21  Iowa,  459,  the  facts  are  that  the  sheriff  levied 
an  execution  in  favor  of  Cross  against  John  Moster  on  a  county  war- 
rant as  the  property  of  the  defendant  in  execution  and  delivered  the 
same,  as  permitted  by  Iowa  statutes,  to  Cross,  who  received  it  in 
full  satisfaction  of  the  execution.  Daniel  ^fosier  cl  aimed  the  war- 
rant as  his  property,  and  sued  the  sheriff  and  sureties  on  liis  official 
bond  for  conversion  of  it,  and  recovered  judgment,  which  the  sure- 
ties paid.  It  was  held  that  the  sureties  were  entitled  to  be  subro- 
gated to  the  rights  of  Daniel  Mosier  against  Cross,  who  got  his  prop- 
erty. Dillon,  Judge,  afterwards  United  States  Circuit  Judge  for  this 
circuit,  delivered  the  opinion  of  the  court.   He  said  as  follows: 

"Now,  If  Cross  would  be  li;iM<  in  respect  to  the  order  if  he  had  been  pro- 
ceeded against  directly  by  Daulel  Aiut^ier,  wliat  good  reaiM>n  can  be  given  why 
he  Btaoald  not  be  liable  to  the  plaintiffs?  We  can  dlscorer  none.  Daniel 
had  hlH  floctinn  to  p-o  aprnlnst  Cross  or  ncrntnst  the  sheriff  and  his  sureties. 
Ue  chose  to  proceed  against  the  sheriff  and  his  sureties,  and  the  sureties) 
were  compelled  to  pay  htm.  la  It  any  greater  hardship  on  Crom  to  pay  the 
amount  of  tiie  order  to  the  sureties  than  it  v\  nild  have  been  to  have  paid  it 
directly  to  Daniel?  Is  It  not  equitable  to  treiit  the  sureties  who  hiive  paid 
to  Daniel,  as  anbstltated  by  operation  of  law  to  Daniel's  right  as  ugalust 
Cross?  Tlie  pround  of  Cross'  liability  Is  that  he  has  received  money  to  whicdl 
he  has  no  right  or  claim,  and  for  which  plaintiffs  have  been  oompelled  to  ae> 
eount." 

The  case  does  not  disclose  that  defendant  Cross  had  any  actual 
knowledc^e  of  the  ownership  of  the  warrant  in  question  when  he  took 
it  in  satisfaction  of  his  execution.  Whether  he  knew  it  or  not  seems 
from  the  opinion  to  have  been  quite  immaterial,  as  the  coart  appears 
to  be  totally  indifferent  to  that  fact 
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In  Edmmids  v.  Venable,  1  Patt  &  H.  (Va.)  121,  a  trustee  or  com- 
mittee, holding  two  bonds  showing  on  their  face  that  they  belonged 
to  the  estate  of  a  lunatic,  sold  them  to  a  third  person,  who  thoi;^t 

he  was  enL^a'^'cd  in  an  innocent  and  lawful  transaction.  The  pttr- 
chaser  afterwards  realized  on  them,  and  was  held  bound  to  account 
to  the  estate  for  what  he  received,  notwithstanding  the  fact  he  had 
.paid  for  tliem  their  full  value;  and  it  was  further  held  that  sureties 
of  the  trustee,  who  had  been  decreed  to  answer  for  his  defaults,  were 
entitled  to  be  subrogated  to  the  rights  of  the  lunatic  against  the  pur- 
chaser. The  Court  of  Appeals  held,  in  the  language  of  one  of  the 
judcres,  that  the  right  of  subrogation  existed,  although  the  purchaser 
of  tlie  bonds — 

"did  not  intend  to  commit  a  fraud,  and  did  not  suspect  tliat  be  was  engaged  in 
a  transactian  not  perfectly  Innooent,  but  nnwarity  had  done  that  which  may 
subject  him  to  loss,  hat  to  no  Imputation  npon  hla  motlvos.** 

It  appears  from  the  foregoing  that  what  seems  to  us  to  be  the  natural 
equities  between  the  parties  is  supported  by  abundant  authority.  The 
case  was  disposed  of  below  on  demurrer  to  the  bill,  which  set  out  the 
facts  as  already  discussed.  The  trial  court  sustained  the  demurrer, 
and  entered  a  final  decree  dismissing  the  bill.  This,  from  what  has 
been  said,  w^as  error. 

The  decree  is  reversed,  and  tlie  cause  remanded  to  the  Circuit  Court, 
with  directions  to  permit  an  answer  to  be  filed  and  otherwise  proceed 
in  harmony  with  this  opinion. 

HOOK,  Circuit  Judge  (dissenting).  The  case  in  brief  is  this:  A 
deputy  county  auditor  of  Ramsey  coiitnv.  Mitm.,  for  whose  official 
conduct  and  integrity  the  surety  conijjaiiy  stood  sponsor,  fabricated 
some  orders  on  the  county  treasurer  payable  to  fictitious  persons.  He 
forged  the  names  of  the  payees  to  indorsements  of  the  orders  and  dis- 
posed of  them  to  the  bank  for  face  value.  In  form  the  orders  were 
nonnegotiable,  but  it  is  conceded  that  in  fact  the  bank  acted  innocently 
in  buyincf  them.  Afterwards  the  county  treasurer,  being  in  funds,  paid 
to  the  bank  the  amount  of  the  orders  and  accrued  interest.  When 
the  criminal  conduct  of  the  deputy  auditor  was  discovered,  the  coun- 
ty, acting  through  its  board  of  county  commissioners,  cast  about  to 
recover  its  loss.  It  sued  the  auditor  and  the  surety  company,  his  of- 
ficial bondsman,  and  obtained  judgment  which  met  with  the  approval 
of  the  Supreme  Court  of  Minnesota.  Board  of  Co.  Com'rs  v.  John- 
son. 89  Minn.  68,  93  N.  W.  1056.  The  surety  company  paid  the 
judgment  and  now  seeks  reimbursement  from  the  bank.  It  itivnkc> 
the  equitable  doctrine  of  subrogation,  and  claims  that  the  county  could 
have  maintained  an  action  against  the  bank  for  the  recovery  of  the 
money  paid  on  the  spurious  orders,  and  therefore  it  should  be  put  in 
^  place  of  the  county.  It  is  admitted  at  the  threshold  of  this  proposi^ 
tion  that  if  the  bank  had  sustained  the  loss,  instead  of  the  county,  and 
cotild  in  such  case  have  recovered  from  the  surety  company,  of  course, 
the  latter  cannot  now  recover  from  the  bank. 

Could  the  bank  have  recovered  from  the  surety  company?  I  said 
at  the  beginning  that  the  surety  company  stood  sponsor  for  the  of- 
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ficial  conduct  and  intcj^rity  of  the  deputy.  The  Minnesota  court  so 
decided,  and  its  decision  to  that  effect  lies  at  the  root  of  the  judg- 
ment which  the  county  obtained  and  the  surety  company  paid.  A 
statute  of  Minnesota  made  tlie  bond  o£  the  surety  company  avail- 
able, not  only  to  the  county,  but  also  to  ever^  person  damaged  by 
the  official  misconduct  of  the  auditor;  and  in  this  connection  we 
may  substitute  the  deputy  for  the  auditor,  because  the  auditor  and 
the  surety  company  were  responsible  for  whatever  the  deputy  did 
by  virtue  of  his  oftice.  The  sole  tecf  of  the  liability  of  the  surety  com- 
pany to  the  county  was  loss  resuiung  irom  official  nnsconduct  of  the 
deputy.  Precisely  the  same  test  applies  between  the  surety  com- 
pany and  the  bank  and  every  other  person  seeking  indemnity  for  loss 
caused  by  the  deputy.  Now  the  Supreme  Court  of  Minnesota  held 
in  effect  that  the  loss  sustained  by  the  county  by  the  payment  of  the 
money  to  the  bank  in  redemption  of  the  orders  was  due  to  the  of- 
ficial misconduct  of  tlie  deputy.  The  recovery  by  the  county  upon  the 
bond  of  the  surety  company  could  have  proceeded  upon  no  other  the- 
ory. The  swindling  scheme  of  the  deputy  commenced  with  his  lor* 
gery  of  the  spurious  orders,  and  it  must  be  conceded  that  this  was 
done  under  color  of  his  office:  in  other  words,  that  it  was  official 
misconduct.  He  was  convicted  and  sent  to  prison  for  it.  State  v. 
Bourne,  86  Minn.  426,  90  N.  W.  1105.  The  fmal  act  in  the  transac- 
tion was  the  payment  by  the  county  treasurer  to  the  bank;  and  the 
Supreme  Court  of  Minnesota  in  effect  held  in  the  action  brought  by 
the  c(Mmty  that  the  loss  of  funds  SO  caused  was  likewise  due  to  the 
official  misconduct  of  the  deput>%  and  for  that  reason  a  rccoven,-  by 
the  county  upon  the  bond  was  sustained.  The  conclusion  of  my  as- 
sociates, therefore,  exhibits  this  situation :  The  surety  company,  being- 
answerable  to  every  person  injured  by  the  ollicial  misconduct  o£  the 
deputy  auditor,  is  liable  for  loss  caused  by  the  forging  of  the  orders, 
and  also  for  loss  caused  by  the  payment  of  them  by  the  county  to  the 
bank;  but  it  is  not  liable  for  any  intervening  loss,  because  all  inter- 
vening acts  of  the  deputy  were  his  personal  acts,  not  done  under  color 
of  his  office.  Tt  seems  to  me  that  this  is  a  short-circuiting  that  is  not 
at  all  in  harmony  with  the  decision  of  the  highest  court  of  the  state 
Upon  a  matter  peculiarly  within  its  province  to  decide.  If  the  county 
could  recover  from  the  surety  company  for  the  loss  of  the  money  it 
paid  to  the  bank,  and  it  was  held  that  it  could,  I  am  unable  to  see  why 
the  bank,  equally  protected  by  the  bond,  would  not,  if  the  orders  had 
remained  on  its  hands,  be  entitled  to  recover  the  inoaey  it  paid  to 
the  deputy  auditor.  That  the  bank  might  recover  from  the  surety 
company  seems  clear,  unless  it  is  held  that  the  decision  of  the  Su- 
preme Court  of  Minnesota  is  wrong,  and  that  no  recovery  by  the  coun- 
ty from  the  surety  company  should  have  been  allowed  because,  after 
the  deputy,  acting  under  color  of  his  office,  had  forged  the  orders,  he 
did  some  personal  acts  in  furthering  his  scheme  of  obtaining  moneys 
from  the  treasury,  such  as  indorsing  and  selling  them,  which  were  not 
covered  by  the  bond.  That  is  what  we  are  brought  to.  Can  the  con- 
duct of  the  deputy  properly  be  characterized  as  official  delinquency 
towards  the  county,  and  at  the  same  time  be  called  mere  personal,  un- 
official conduct  as  to  third  persons,  who  are  equally  protected  by  the 
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bond?  What  is  there  that  makes  the  same  conduct  official  in  one 
view  and  pers'^nnl  in  the  other?  Ordinarily  the  test  is  the  scope  of 
the  officer's  powers  and  duties  and  the  nature  of  the  transaction  in 

question. 

It  is  also  said  tliat  loss  by  the  bank  could  not  have  been  caused  by 
the  official  misconduct  of  Hat  deputy,  because  such  loss  does  not  nat- 
urally follow  the  forgery  of  nonnegotiable  orders.  With  the  greatest 
respect  for  the  views  of  my  associates,  I  think  this  conclusion  results 
from  a  misapplication  of  an  adTiiixture  of  rules  of  commercial  paper 
with  the  doctrine  of  remote  and  proximate  cause.  They  say  in  etTect: 
If  a  county  officer  forges  negotiable  bonds  and  sells  them  the  pur- 
chaser who  sustains  loss  may  recover  from  a  surety  which  has  con- 
tracted to  protect  everyone  against  official  misconduct;  but  if  he 
foiiges  nonnegotiable  county  orders  the  purchaser  who  sustains  loss 
mny  not  recover.  It  cannot  be  denied  that  the  officer  is  equally  guilty 
of  nffciai  misconduct  in  each  case;  but  it  is  said  that  in  the  latter  case 
tile  loss  is  too  remote  from  the  original  cause,  for  the  reason  that  it 
could  not  reasonably  have  been  foreseen  in  the  light  of  attending  cir- 
cumstances. This  latter  proposition  is  qualified  by  the  observation 
that  a  purchase  of  nonnegotiable  orders  without  inqiiiry  as  to  their 
genuineness  is  out  of  the  ordinary  course  of  business,  unnatural, 
improper,  and  incapable  of  anticipation.  Tf  this  observation  is  vital 
to  the  position  taken,  it  may  be  said  that  two  answers  suggest  them- 
selves: (a)  The  case  before  us  is  presented  upon  hill  and  demurrer. 
There  is  not  the  remotest  suggcbiion  in  the  bill  that  the  bank  pur- 
chased the  orders  without  making  inquiry  as  to  their  genuineness, 
(b)  Nor  is  it  averred  that  the  purchase  of  such  orders  was  not  pursu- 
ant to  a  well-known  business  custom.  I  take  it  that  every  banker 
acquainted  with  the  conduct  of  the  fiscal  aflfairs  of  counties  knows  that 
the  purchase  for  investment  of  county  orders  which  the  county  issu- 
ing them  is  not  ready  to  pay  is  a  common  course  of  business.  So  in 
the  last  analysis  the  proposition  is  reduced  to  this :  A  loss  sustained 
by  the  intrchaser  of  forged  nonnegotiable  county  orders  is  as  a  mat- 
ter of  law  so  remote  from  the  act  of  forgery  that  the  latter  cannot 
be  regarded  as  an  efficient  cause  of  the  loss :  that  the  mere  fact  that 
the  orders  were  not  payable  to  order  or  bearer  breaks  the  otlierwi'^e 
obvious  causal  connection  between  the  ofilkial  misconduct  cHi  l  liie 
loss.  Even  if  the  case  before  us  can  properly  be  reduced  to  this 
Status,  it  seems  to  me  to  leap  to  the  common  understanding  that  the 
conclusion  is  unsound.  It  was  just  as  likely  that  the  orders  would  be 
dealt  in  by  innocent  parties  as  it  was  that  the  county  treasurer  would 
be  final)'-  -^o  ficceived  as  to  pay  them;  and  it  is  admitted  that  the  pay- 
ment by  the  treasurer  was  a  proximate  result  of  the  forgery. 

There  is  another  view  of  the  case:  Even  conceding  that  the  sure- 
ty company  would  not  be  liable  to  the  bank,  it  does  not  necessarily 
foUow  that  the  former  b  entitled  to  the  subrogation  sought  and  to 
a  recovery  from  the  latter.  There  remain  to  be  considered  the  equi- 
ties of  the  parties  as  between  themselves,  in  view  of  their  relations 
to  the  entire  transaction.  The  final  question  in  a  case  of  thi^  cliar- 
ac'.Lf  i>:  Who  in  good  conscience  ouijht  to  stand  the  h^>s?  la  an- 
swering iL,  i  am  unwilling  to  say  that  the  surety  for  a  forger  should 
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be  allowed  to  indemnify  himself  at  the  expense  of  an  Innocent  victim. 

The  surety  company  says  to  the  bank: 

**Tlie  indorsement  and  sale  of  the  orders  by  tlie  deputy  were  his  persoDal 
acts.  I  am  not  respooalble  for  tliem.  Tbetetont  becanae  yon  bought  tba  w- 
ctera,  you  should  Btand  the  loas.*' 

But  the  bank  may  reply: 

"You  are  responsible  for  his  forgery,  which  wae  the  flwt  act  and  the  domi- 
nant ono  In  his  schtMiio  to  defraud.  Without  It  no  one  would  havo  suffered 
loss.  For  a  paid  consideratioo  you  guaranteed  the  county  and  the  public. 
Including  myself,  agaliiflt  bte  offldal  miaeonduct :  and  as  between  ns  ycfo  aboold 
not  visit  tlie  loss  upon  onn  who  acted  Innocently,  and  80  wbolly  8Mipe  erecy 
con.se(iueiKe  of  a  conceded  breach  of  your  bond." 

The  bank,  which  is  a  defendant  here,  is  in  possession  of  and  holds 
the  lej^al  title  to  the  money  it  t^ot  from  the  county.  At  law  tiie  sure- 
ty company  has  no  right  againi>t  the  bank,  but  must  make  a  case  that 
diaUenges  Ac  conscience  of  a  court  of  equity — not  one  that  merely 
follows  the  devious  technicalities  of  the  law.  When  equities  are  equal- 
ly balanced,  the  position  of  the  defendant  or  the  possessor  of  the  thing 
in  controversy  is  the  better.  The  legal  title  added  to  an  equity  pre- 
vails over  an  equal  equity  that  is  not  so  sup]>nrt(  d.  In  Insurance  Co. 
V.  Clark,  203  U.  S.  64,  27  Sup.  Ct.  19,  51  L.  Ed.  91,  a  man  and  his 
sister  conspired  to  defraud  an  insurance  company.  The  former,  hav- 
ing insured  his  life,  disappeared.  The  latter,  as  beneficiary,  sued  and 
obtained  judgment,  whidi  was  paid.  Interests  in  the  policies  had 
been  assigned  to  attorneys  under  contingent  fee  contracts,  and  they 
got  their  portions  of  the  judgment.  It  was  afterwards  discovered 
that  the  insured  was  living  and  that  a  gross  fraud  had  been  perpetrated. 
The  company  brought  suit  in  equity  against  the  beneficiary  and  the 
attorneys  to  recover  tlie  money  paid.  In  fact,  the  attorneys  acted  in- 
nocently and  had  paid  for  their  shares  bpr  their  services.  Recovery 
from  the  beneficiary  was  allowed,  but  denied  as  to  the  attorneys,  who 
held  under  the  assignments  from  the  guilty  beneficiary.  The  com- 
pany soupfVit  to  charge  the  attorneys  with  notice  because  of  the  non- 
negotiable  character  of  the  policies.    The  Supreme  Court  said: 

"But  notice  cannot  be  established  by  the  mere  fact  that,  while  the  appel- 
lees (the  attorneys)  held  an  Interest  in  the  policies,  they  were  asBignees  oC 
choses  in  action,  and  took  them  subject  to  tiie  equities.  U'his  Is  doe  to  a  cbose 
in  action  not  being  negotiable.   It  does  not  stand  on  notice." 

In  a  consideration  of  the  equities  of  the  parties,  an  important  fea- 
ttire  of  the  position  of  the  bank  is  it':  innocence  and  good  faith.  Ref- 
erence is  made  in  the  foregoing  opinion  to  supposed  ne^li^ence  of 
the  bank  in  buying  the  orders.  The  case  comes  here  on  bill  and  de- 
murrer, and  if  the  bank  is  to  be  charged  with  negligence  the  foun* 
dation  for  it  must  be  found  in  the  bill.  I  can  find  no  averment  in  the 
bill  directly  or  indirectly  charging  the  bank  with  any  negligent  con- 
duct whatever.  Tt  is  n^t  even  said  that  in  purchasing  the  orders  it 
acted  irrep^nlarly  or  out  of  tiie  usual  well-known  course  of  business. 
On  the  contra rv.  there  i'^  an  affirmative  admission  that  it  knew  noth- 
ing of  the  fraudulent  li  iricter  of  the  orders.  Moreover,  the  ab- 
sence of  any  diarge  of  lu^iigcnce  against  the  bank  is  given  emphasis 
by  the  fact  that  mere  are  s^rmative  charges  of  negligence  against 
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the  county  treasurer,  the  chairman  of  the  board  of  county  oomrois- 
stonefs,  and  the  depositary  of  the  county  funds.  It  is  true  that  it  ap- 
pears from  the  bill  that  the  bank  purchased  nonnegotiable  orders  and 

obtained  payment  of  them  by  the  county  treasurer:  but  the  status 
of  the  parties  in  such  a  case  results  from  a  fixed  rule  in  the  law  of 
choses  in  action,  and  not  from  any  supposed  nei^ligence  of  the  pur- 
chaser in  faiUng  to  make  niquiiies.  Insurance  Co.  V.  Clark,  supra. 
As  bearing  upon  the  assumption  of  negligence,  it  is  said  that  an  in- 
quiry  at  the  auditor's  or  treasurer's  office  would  have  quickly  dis- 
closed the  fraud;  but  the  bill  fails  to  charge  either  that  such  inquiry 
was  net  made  or  that,  if  it  had  been  made,  it  would  have  resulted 
in  the  information.  So  how  can  we  assume  this  fact  prejudicial  to 
the  bank?  On  the  contrary,  we  know  from  the  averments  of  the 
bill  and  the  statutes  of  Minnesota  (Gen.  St.  Minn.  18*8,  c.  8,  §  169) 
that  about  the  time  of  the  purchase  of  the  orders  they  were  taken  to 
the  treasurer,  who  indorsed  on  them  a  recital  of  hick  of  funds  for 
their  payment.  We  also  know  that  about  a  year  later  these  very  or- 
ders were  paid  by  the  treasurer  witlif.nt  question  of  their  vaUdity. 
The  orders  were  fair  on  their  face,  every  written  evidence  of  their 
validity  being  genuine.  When  the  bank  secured  them  they  bore  the 
genuine  signature  of  the  deputjr  auditor,  who  had  authority  to  execute 
valid  orders;  also  an  impression  of  the  official  seal  of  the  auditor's 
office;  also  the  genuine  signature  of  the  chairman  of  the  board  of 
count].'  commissioners  to  a  recital  that  they  were  issued  by  the  au- 
thority of  the  board.  Under  these  circumstances,  would  it  not  have 
been  an  unusual  exhibition  of  diligence  had  the  hank  ignored  these 
evidences  of  regularity  and  instituted  an  intlependent  investigation 
of  its  own?  Are  we  to  say,  in  the  absence  of  information  from  the 
pleader,  that  the  bank  omitted  to  do  what  ordinarily  prudent  men 
engaged  in  that  business  would  have  done  under  the  same  circum- 
stances? It  is  a  matter  of  common  knowledge  that  such  orders  are 
widely  dealt  in  by  investors,  much  the  same  as  special  tax  warrants 
are  in  the  larger  cities.  If,  when  they  are  presented  to  the  county 
treasurer,  there  is  no  money  in  the  fund  upon  which  they  are  drawn, 
the  treasurer  indorses  that  fact  upon  them,  and  thenceforth  th^  draw 
interest  until  funds  are  available  for  their  redemption.  The  interest 
is  the  inducement  to  the  investors.  State  v.  Bourne,  86  Minn,  432, 
90  N.  W.  1108. 

It  is  suggested  that,  if  the  bank  did  not  have  actual  knowledge  of 
the  fraud  (and  the  bill  admits  it  did  not)  it  had  constructive  knowledge 
of  all  the  facts  which  reasonable  inquiry  would  have  disclosed,  and 
therefore  of  the  fraud  itself.  As  to  Uiis  I  need  only  refer  to  the  rule 
applied  by  Mr,  Justice  Brewer  in  United  States  v.  Detroit  Lumber  Co., 
200  U.  S.  321,  333, 26  Sup.  Ct.  282,  285,  60  U  Ed.  499,  a  case  in  which 
Gooflicting  equities  were  weighed; 

**Wb«i  a  person  has  not  actual  notice^  he  ought  not  to  be  treated  as  if  be 

had  notice,  tinless  tlio  oircumfitfinces  nre  mioh  ns  enable  tbe  eoin-t  to  sny.  not 
cmly  that  he  might  bave  acquired,  but  also  that  he  ought  to  have  aciiuired,  it 
tat  for  his  ^rtm  negligence  in  the  conduct  of  the  biuineeB  In  qnestion.  The 

qoe»tirin,  then,  when  It  Is  Bought  to  nffoet  fi  pnrrtinsor  with  i-onstmctlve 
K»tice,  ia  not  whether  he  had  the  means  oH  obtaining  and  might  by  prudeiit 
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caution  have  ohtnlnod  tlio  knowledge  in  qnestlMi,  bat  whetbtf  not  obtaining 

was  an  net  of  pross  or  f  ulpable  ne^iigence." 

So  wlicn  it  is  said  that  the  orders,  being-  nonnegotiable,  were  taken 
subject  to  ihc  defenses  of  the  county,  all  is  said  that  is  relevant  Neg- 
ligence, ordinary  or  gross,  and  notice,  whether  actual  or  constnictive, 
have  nothing  to  do  with  the  case  made  by  the  bill  in  this  cause.  They 
are  not.  for  our  consideration  in  weighing  Uie  equities  of  the  bank,  and 
were  not  considered  by  the  trial  court. 

In  my  opinion  the  decree  should  be  afnrmed. 


(IMred.  86.) 

McELROX  V.  MASTBB80N. 
(Circuit  CSoiirt  of  Appeals,  Blghtli  Cticuit  Jwie  27,  lOOT.) 

Na  2p082L 

L  Cancellation  of  Instbi'ments — Gbounds— Improvidence  ob  Ukconsoioii- 

ABLENESS. 

An  unmarried  man  77  years  old.  nnd  in  feeble  health,  deeded  his  farm 
to  his  nephew  on  the  express»Ml  ct»iisideratlou  of  $1  aud  other  cousidera- 
tlon.s,  the  deed  reserving  to  the  grantor  a  life  estate.  It  was  also  orally 
airroed  that  the  grnntoe  should  furnish  support  to  the  grantor  at  the  gran- 
tee's own  home,  which  he  did  so  long  as  the  grantor  remained  with  biro, 
and  also  iiald  the  interest  on  a  mortgage  on  the  farm.  Subsequently  the 
grnntnr  roturned  to  the  farm  and  commenced  ^iiit  f'>r  cancellation  of  the 
deed.  lie  was  shown  to  have  been  m^taily  competent,  and  there  was 
no  evidence  to  establish  coercion  or  nndne  Inflnence.  Eeldt  tiiat  tbe  fact 
that  the  deed  did  not  Impose  n  positive  obligation  on  the  grantee  for  the 
grantor's  care  and  support  did  not  authorize  the  court  to  set  It  aside  as 
ImproTldent  and  unconadonnble. 

[Ed.  Note.— For  cases  In  point;  see  Cent  Dig.  toL  8^  Cancellation  of 

Instruments.  §  3. J 

2.  Equity— Po WEBS  of  Ciiancellob— Contbacx  Hiohts. 

There  Is  no  comprehensive  discretion  repo.sed  in  the  chancellor  hf 
modem  equity  Jurisprudence  to  make  and  unmake  contracts  of  parties  sul 
Juris  subject  to  such  lin»itntions  only  as  meet  the  approTal  of  his  con- 
science, but  courts  of  equity  are  now  required  as  much  as  courts  of  law 
to  enforce  contracts  free  from  fraud,  and  to  refrain  from  making  contraets 
for  tbe  partle*)  on  which  their  minds  nOTSr  met, 

3.  Same— Modern  Jubisprudence. 

In  the  process  of  development,  equity  Jurisprudence  has  assumed  the 
qualities  of  a  comi)osite  system  of  settled  rules  and  principles  by  which 
the  property  riirhts  of  fhirfies  are  measured  and  limited,  and  are  ren- 
dered more  certain  ani.1  stable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 

of  Minnesota. 

Willinni  D.  Mitchell  and  Pierce  Butler  (Jarcd  How,  on  the  brief), 

for  appellant. 

A.  A.  Stone  and  Thomas  Hessian,  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge.  This  Is  a  suit  in  equity  to  set  aside 
and  annul  a  deed  executed  by  the  appellee  to  the  appellant  February 
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Z,  1903.  The  land  conveyed  consists  of  about  194  acres,  valued  at  be- 
tween  $9,000  and  $10,000.  The  grounds  of  attack  on  the  deed  are 
that  it  was  given  withdut  consideration  and  obtained  through  undue 
influence  and  misrepresentation.    At  tlie  time  of  the  conveyance  the 

appellee  was  about  77  years  of  a^e.  and  the  appellant  was  about  58. 
Tlie  appellee  is  the  uncle  and  godfather  of  the  appellant.  They  were 
born  in  Ireland,  immigrating  to  America  in  1850.  In  the  party  was 
tile  sister  of  the  appellee,  and  mother  of  appellant,  and  her  husband 
and  perhaps  some  children.  The  appellants  parents  established  a 
home  in  the  city  of  New  York,  and  the  appellee  was  a  giiest  in  their 
home  for  about  a  year.  After  that  he  drifted  for  a  number  of  year?, 
working"  as  a  common  laborer,  attempting  once  to  establish  a  home- 
stead in  Illinois,  until  hnally,  in  18G5,  he  pre-empted  the  land  involved 
in  this  suit,  in  Nicollet  county,  Minn.  Neither  he  nor  this  nephew  ever 
married.  The  latter  continued  to  live  in  the  city  of  New  York,  en- 
gaged in  the  trade  of  a  hatter,  and  succeeded  in  earning  an  independent, 
respectable  competence. 

While  there  were  other  near  relatives — a  brother  nnd  some  nieces 
— the  appellee  had  no  communication  with  them,  ihe  father  and 
motlier  of  the  appellant  died  several  years  prior  to  1903.  While  the 
said  nieces  lived  in  the  city  of  New  York,  all  the  information  the  ap- 
pellee seems  to  have  had  about  tliem  came  from  occasional  corres- 
pondence with  this  nephew,  the  appellant.  So  much  of  the  corres- 
pondence between  them  as  was  preserved,  ranging  from  perhaps  1885 
to  January,  1903,  shows  that  an  unusual  relation  of  affectionate  at- 
tachment existed  between  this  uncle  and  nephew.  In  his  isolation,  in 
the  far  away  Northwest,  the  uncle's  heart  went  out  with  an  unceasing 
tenderness  towards  this  ncjjhew.  He  seemed  to  have  regarded  him 
as  indeed  his  godchild.  He  was  an  illiterate  man.  and  his  betters 
bear  evidence  that  to  him  writing  was  indeed  a  severe  labor,  and  he 
seems  to  have  assumed  the  burden  of  writing  only  when  prompted 
thereto  by  the  yearning  desire  to  keep  in  touch  with  this  nephew. 
Though  expressed  in  crude  form,  his  letters  were  invariably  charac- 
terized by  a  sentimental  feeling  of  unaffected  r^ard  for  tfie  appel- 
lant. He  nearly  always  addressed  him  as  "Dear  ratrick,"  and  closed 
his  letters  with  the  words  "I  remain  your  loving  uncle  to  death."  The 
solicitation  for  this  correspondence,  as  a  general  rule,  came  from  the 
uncle.  He  often  chided  the  appellant  when  he  neglected  writing  to 
hini  for  a  considerable  length  of  time,  and  expressed  himself  as  be- 
ing delighted  whenever  he  did  receive  a  letter  from  him.  This  fact 
is  of  especial  moment  as  indicating  the  entire  absence  of  any  selfish 
or  sinister  motive  on  the  part  of  the  appellant  in  maintaining  a  cor- 
respondence with  his  uncle.  While  his  letters  breathed  the  most  kind- 
ly and  considerate  spirit  and  a  tender  solicitude  for  his  uncle's  welfare, 
there  does  not  appear  in  one  line  of  any  of  tliem  a  word  or  thought 
that  should  suggest  to  a  reasonable,  candid  person  a  lurking  purpose 
in  the  mind  of  the  appellant  to  obtain  aught  from  his  uncle  save  a 
continuance  of  their  affectionate  relation.  An>  contrary  suggestion 
!?  a  pcn,'er=ioTi  of  the  language  of  a  simple-hearted,  sincere  man.  Sev- 
eral years  prior  to  1903,  the  appellant  visited  his  uncle,  evidently  on 
invitation,  and  certainly  to  the  deep  pleasure  of  the  latter.   In  his 
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testimony  the  appellee  himself  does  not  attach  to  this  visit  any  other 
motive  than  that  of  sincerity  and  kindness.  There  was  not  an  inci- 
dent connected  with  this  visit  to  justify  any  imputation  of  an  ulterior 
design  to  subserve  any  selfish  purpose  on  the  part  of  the  appellant. 

Tne  evidence  shows  that  the  appellee  was  not  a  successful  farmer. 
Early  after  the  acquisition  of  this  land  he  placed  upon  it  a  mortgage 
for  $1,100.  This  incumbrance  accumulated  until,  at  the  time  of  the 
execution  of  the  deed  in  question,  the  debt  amounted  to  about  $2,- 
900.  The  increase  in  the  value  of  the  farm  was  despite  the  appel- 
lee's improvidence,  and  his  retention  of  it  intact  was  attributable  to 
the  indulgence  of  the  mortgagee,  who  was  content  to  let  the  mortgage 
run  so  long  as  the  interest  was  paid,  as  the  increasing  value  of 
security  resulting  from  the  development  of  the  country  was  deemed 
ample  protection.  A?  appears  from  the  correspondence  between  these 
parties,  the  maintenan  (  of  the  farm  was  becoming  somewhat  of  a 
burden  to  the  appellee,  and  it  is  to  be  gatliered  from  the  correspondence 
that  the  appellant  had  suggested  to  him  the  advisability  of  selling  it; 
but  he  seemed  to  be  adverse  to  parting  with  it,  and  it  is  quite  infer- 
able from  the  evidence  that  the  underlying  purpose  of  the  appellee 
all  the  while  was  to  retain  this  land  to  the  end,  and  that  he  designed 
after  his  death  it  should  g^o  to  the  appellant.  In  1902,  by  reason  of 
physical  infirmity  and  business  incapacity,  the  burden  of  this  farm 
and  the  loneliness  of  his  situation  became  such  as  to  induce  the  appel- 
lee to  remove  from  it  to  a  nearby  town,  and  board  with  some  friends. 
He  was  sick,  and  evidently  became  apprehensive  that  he  was  approach- 
ing the  end  of  life.  Naturally  enough  in  such  situation  his  mind  turned 
to  the  appellant;  and  on  December  24,  1902,  he  wrote  to  him,  saying: 

"It  is  so  long  since  i  beard  from  you  I  thought  1  would  try  to  write  you  n 
few  llaes  to  yet  you  know  how  i  feel  i  am  very  feeble  this  winter  i  have  left 
my  taonae  1  was  not  able  to  care  for  myself  1  have  went  to  stay  with  « 
n<  itrlilK»r  ttiat  has  my  plaoe  rented  so  there  is  no  person  In  my  house  Patriot 
1  wish  to  here  from  you  if  you  are  alive  but  i  would  like  much  better  to  see 
you  you  told  me  when  yon  were  [herel  !f  anything  happened  that  you  woidd 
come  here  to  me  and  i  think  it  xoiy  near  the  time  i  think  1  will  not  be  IouK 
here  i  tliink  you  had  better  vome  on  if  you  are  alive  so  we  can  tails  to  each 
othere  do  not  delay  as  i  cannot  tell  how  i  am  going  to  last  I  have  no  more 
to  say  as  i  do  not  fteel  ablo  to  write  any  more  1  remain  your  loving  nnde  to 
Death." 

It  is  inferable  that  the  appellant  answered  this  letter  expressing  the 

wish  that  his  uncle  should  i;o  to  Xew  York  and  live  with  him,  as  he 
could  better  take  care  of  him.  On  tlic  yth  oi  January,  1903,  the  ap- 
pellee wrote  the  appellant  as  follow  s : 

"i  wish  to  inform  you  that  I  received  your  very  Itind  and  weicom  letter 
It  f&\e  me  great  comfort  to  hear  that  you  are  still  Hvlng  1  thoufrht  yon 
were  dead  it  was  sn  Umir  sirnf;'  i  hp;ird  from  you  you  said  in  your  letter 
you  wished  me  to  go  there  my  business  in  such  shape  that  it  is  pretty  hax4 
for  me  to  go  away  and  leeye  ererythhig  behind  me  and  has  no  body  to  look 
after  It  It  is  a  very  cold  wir.i'(  r  nnd  i  fini  not  able  to  ^'o  out  and  see  anyone 
about  the  matter  if  i  live  to  spring  i  hope  to  be  able  to  tind  someone  that  will 
rent  it  for  a  nnmber  of  years  as  1  wonld  wish  to  go  there  and  be  buried  with 
my  jieople  1  am  Rtayins  in  lesueur  tliis  winter  i  In -Iced  the  h(Hist»  i  did  not 
want  to  be  found  dead  there  if  i  hnd  tlint  i  get  any  worse  i  will  let  you  know 
so  that  you  will  look  after  my  place  so  that  there  will  be  nobody  to  make  any 
trouble  1  had  a  letter  from  father  cauley  be  said  he  lived  with  roberts 
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dauplitor  r:rif1,z*^t  nri  l  thnt  sho  was  iii  irr'fHl  tn  a  rolntlon  of  his  ho  snl<1  she 
would  meet  me  witii  opea  arma  if  1  would  go  tbcre  1  did  uoC  uuswer  his  let* 
ter  as  I  did  not  feel  good  1  wish  yon  would  lot  me  know  if  my  brothera  and 
8lstoi*s  an-  llviii!?  or  dead  !f  i  find  1  cannot  stand  It  this  winter  i  will  write  to 
you  or  have  somebodj'  else  write  to  you  for  me  so  that  you  can  come  on  me 
fix  matters  1  do  not  Intend  to  give  what  little  there  will  he  to  anyone  else 
1  tlilnk  1  have  no  more  to  say  at  present  1  remain  your  loving  uncle  to  Death/* 

On  receipt  of  this  letter  it  is  hvA  just  to  say  that,  prompted  by  a  hu- 
mane and  commendable  spirit,  the  appellant  left  his  business,  and  on 
or  about  the  19th  day  of  January,  1903,  arrived  at  his  uncle's  boarding 
house  to  look  after  him  and  take  him  home  with  him.  Their  meeting 
was  miitiinllv  most  cordial.  While  somewhat  feeble,  the  appellee  was 
sitting  up  aiid  was  able  to  move  about.  It  was  concluded  that  he 
should  rettun  to  New  York  City  with  the  appellant  and  make  his  home 
with  him.  Assisted  by  the  appellant  he  busied  himself  in  closing  up 
his  business  affairs,  disposing  of  a  little  grain  and  some  personal  prop- 
erty on  the  farm,  and  settlinq-  up  some  debts  owinp^  by  him. 

The  only  witnesses  to  what  led  up  to  the  incident  of  the  execution 
of  the  deed  are  the  parties  to  this  suit.  There  is  no  essential  coniiict 
between  them  as  to  the  fact  that  it  was  the  long  entertained  purpose  of 
the  appellee  that  on  his  death  the  land  should  go  to  this  nephew.  He 
had  every  reason  to  so  remember  and  reward  him.  The  appellant  had 
remembered  and  administered  to  him  in  the  pn'^t  when  he  hungered 
for  sympathy  and  needed  care.  He  had  sent  him  raiment  that  pro- 
tected him  in  winter.  He  had  sent  him  clothing  that  made  him  present- 
able in  public ;  and  he  had  come  to  him  in  the  hour  of  his  extremity  to 
render  him  needful  assistance  and  cheer.  The  subject  of  who  should 
be  the  beneficiary  of  the  landed  estate  after  the  old  man's  death  was 
broached  by  him.  The  only  material  matter  about  which  they  differ  in 
the  testimony  as  to  what  occurred  between  them  just  prior  to  the  exe- 
cution of  the  deed  is  the  contention,  now  ad vn need  on  behalf  of  the  ap- 
pellee, that  his  plan  was  to  give  the  land  by  will  to  the  appellant,  that 
the  appellant  objected  to  this  as  it  might  be  attacked  by  dissatisfied  rel- 
atives, and  that  it  was  better  at  once  to  convey  by  deed.  The  testi- 
mony of  the  appellee  in  chief  was  that  he  consented  to  the  substitution 
of  the  plan  of  making  the  deed  on  the  assurance  of  the  appellant  that 
whenever  requested  thereto  he  would  reassign  the  property  to  the 
grantor.  This  is  denied  by  the  appellant.  On  cross-examination  the 
appellee  twice  stated  and  admitted  that  the  matter  of  the  reassignment 
of  the  land  on  his  request  was  not  broached  until  some  time  after  they 
were  in  the  city  of  New  York.  He  also  testified  that  he  made  the 
same  statement  to  Mr.  Smullen,  who  drew  the  deed  in  question,  that 
he  had  made  to  the  appellant.  SmuUen's  testimony  was  that  he  drew 
the  deed  }>recisely  as  directed  by  the  appellee,  reserving  to  him  therein 
a  life  estate  in  the  land,  and  that  after  it  was  written  he  read  it  over  to 
him,  that  he  fully  understood  it,  and  he  thereupon  signed  and  acknowl- 
edged it  as  his  final  act  and  deed.  Everj  thing  was  harmonious  when 
the  appellee  accompanied  the  appellant  to  the  city  of  New  York.  The 
former  admits  in  his  testimony  that  in  respect  of  his  treatment  and  com- 
fort the  appellant  fulfilled  his  expectations.  He  was  given  a  comforta- 
ble room,  wholesome  food,  $2  per  week  tor  spending  money,  all  the 
whisky  he  wanted,  and  was  kindly  treated.   He  was  left  free  in  the 
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use  and  perception  of  whatever  rents  accrued  from  the  land.  The  ac- 
crued interest  on  the  mortgage  the  apj)cllant  cared  for. 

Two  causes  supervened,  in  our  opinion,  to  create  discontent  and  this 
lawsuit:  (1)  The  nieces  met  the  uncle  and  displayed  an  inquisitive 
interest  in  his  landed  estate.  He  had  to  tell  them  of  the  conveyance 
to  this  fnvored  nephew.  (2.)  He  bc.cfan  to  tire  of  city  life  and  to  long 
for  the  purer  air  of  Minnesota  and  the  associations  of  the  old  ht>ine. 
The  appellant  thought  this  was  not  the  best  course  for  the  old  man, 
then  78  years  of  age.  But  he  (the  latter)  demanded  a  reconveyance, 
or  reassignment  of  the  land,  as  he  termed  it.  A  wordy  altercation  en- 
sued. The  appellee  asked  for  money  to  return  to  Minnesota,  and  the 
appellant,  who  had  furnished  the  money  to  take  him  to  New  York, 
refused  to  send  him  back.  Thereat  one  of  said  nieces,  who  had  never 
hitherto  given  him  water  or  bread,  provided  him  money  with  which 
he  returned,  in  August,  1903,  to  the  town  from  whence  he  came  to 
New  York.  He  could  not  have  felt  seriously  angered  at  anything  his 
nephew  said  to  him  In  New  York,  for  soon  after  his  return  he  wrote 
him  a  kindly  letter,  a  part  of  it  relative  to  the  condition  of  the  land. 
He  found  the  income  from  the  land  wholly  inadequate  to  his  support, 
and  he  becaime  almost  an  object  of  charity.  Some  of  his  neighbors, 
more  lavish  with  advice  than  with  any  serviceable  bestowments,  made 
suggestions  to  him.  As  soon  as  he  collected  the  little  money  arising 
from  the  yearns  rental  of  the  land  he  invested  it  in  legal  advice,  the  re« 
suit  of  which  was  this  lavvsuit,  the  success  of  which  would  doubtless 
further  result,  after  paying-  the  Iriwyers,  in  bestowing  the  remaining 
interest  in  the  land  upon  other  relatives,  leaving  the  appellant,  the 
hitherto  cherished  and  deserving  relative,  entirely  out  of  consideration. 

There  was  no  tangible  evidence  of  the  want  of  sufficient  mental  ca- 
pacity to  enable  the  appellee  to  fully  comprehend  and  understand  the 
force  and  legal  effect  of  the  deed  he  was  executing.  His  testimony 
quite  demonstrates  that  in  mentality  and  quickness  of  perception,  even 
at  the  time  of  the  hcarinj^f,  he  was  rather  the  superior  of  the  appellant, 
lie  exhibited  instances  of  marked  aptitude  in  the  fence  and  foil  of  the 
alert  wuness  on  cross-examination.  It  is  the  settled  law,  as  expressed 
in  Russell's  Appeal,  75  Pa.  269,  that  a  man  is  permitted  "to  dispose  of 
all  his  property  by  way  of  bounty  to  others,  and  his  gifts  when  made 
with  full  intention  and  knowledge  of  the  act  are  irrevocable."  And 
time  and  again  the  Supreme  Court  of  the  United  States  has  declared 
that: 

"Tlie  tmdtio  iiifluonre  for  which  a  will  or  tlrod  will  ho  ;niiuinoi'l  jinist  be  mich 
as  that  the  imrty  making  It  has  no  free  will,  but  siaud  iu  viuculis.  It  must 
amount  to  force  or  coercion,  destroying  free  agency."  Conley  v.  Nailer.  118 
U.  S.  134,  6  Sup.  Ct.  1001.  30  L.  FA.  112:  Ralston  v.  Turpin,  129  U.  S.  Cm,  9 
Sup.  Ct  420,  32  L.  Ed.  747;  Mackall  v.  Mackali.  l.'io  U.  S.  ICT.  10  Sup.  Ct. 
705.  84  L.  Ed.  64;  Towson  v.  Moore,  173  U.  S.  17,  19  Sup.  Ot  382,  43  U  B«L 
687:  Kennedy     Bates,  142  Fed.  52,  56,  57,  73  C  C.  A.  237. 

The  law  sets  its  face  sternly  against  that  insidious  insistence  of  dis- 
appointed relatives  that  a  preferential  donation  or  bequest  of  property 
should  be  regarded  with  suspicion  when  induced  by  considerate  at- 
tenttons  and  tender  manifestations  of  the  beneficiary  toward  the  bene- 
factor. Any  other  spirit  of  the  law  would  transform  exhibitions  of 
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affection  into  sinister  hypocrisy,  and  needful  attentions  and  helpfulness 
by  a  near  relative  to  the  atred  into  n  badge  of  fraud.  Mr,  Justice 
Brewer,  in  Mackall  v.  Mackall,  supra,  said: 

"It  would  be  a  great  reproach  to  the  law  if,  In  Its  jealoua  watchfulness  over 
the  freedom  of  t«rtainentary  iHsposition,  it  should  derive  age  and  tnflnnlty  of 
the  kindly  minlstratlous  of  aflfcctlon.  or  of  the  power  of  rewardinj:  those  who 
bestow  them.  ♦  •  ♦  It  would  have  been  strange  If  auch  a  result  had  not 
followed ;  but  such  parUallty  towards  the  one.  and  lufluenoe  resnlting  there- 
from, are  not  only  natural,  but  Jiiat  and  reoaonable,  and  come  far  short  of 
presenting  the  undue  influence  which  the  law  denounces.  Right  or  wrong, 
it  in  to  be  expected  that  a  parent  will  favor  the  child  who  stands  by  hiiu,  aud 
give  to  him,  rather  tban  the  others*  bts  property.  To  defeat  a  conveyance 
under  those  cimimstnnces,  something  more  than  the  rntural  influence  spring- 
ing  from  such  relatiou&liip  must  be  shown.  Imposition,  fraud,  importunity, 
duress,  or  something  of  tluit  nature^  must  am^csr;  otberwlse  that  disposition 
of  T>r.ipcrty  w  hieh  acoords  With  the  natural  Incllnatloas  of  the  human  heart 
must  iM'  sustained." 

The  learned  trial  judge  m  his  opinion  found  that  there  was  no  undue 
influence  exerted  or  fraudulent  representations  made,  within  the  recog- 
nized rules  of  law,  by  tlie  grantee  to  persuade  the  grantor  to  the  ex- 
ecution of  this  deed.  But  he  placed  his  action  in  decreeing  the  annul- 
ment of  the  deed  principally  upon  the  ground  that  the  nu3cine  of  the 
deed,  although  the  grantor  reserved  to  himself  a  life  estate  in  ^e  prop- 
ertv.  was  improvident,  because  it  failed  to  incorporate  into  it  a  positive 
obligation  on  the  part  of  the  grantee  to  care  and  provide  for  the  grantor 
during  his  life ;  and  for  that  reason  he  concluded  that  the  transaction 
was  imconscionable  and  ought  not  to  be  sustained. 
The  consideration  expressed  ui  the  deed  is  as  follows: 
**FOr  and  In  consideration  of  the  sum  of  other  considerations  and  one  dollar." 

Without  deciding  wiieihcr  or  not  the  express  understanding  between 
the  parties  that  in  consideration  of  Uie  making  of  the  deed  the  grantee 
was  to  share  his  home  with  the  grantor  and  take  care  of  him  during 
his  life  was  enforceable,  as  the  proof  of  such  consideration  would  in 

no  wise  contradict  rr  be  inconsistent  with  the  written  instrument,  the 
evidence  shows  that  in  every  particular  the  jxrantce  kept  his  promise, 
and  there  is  every  reason  to  believe  that  he  would  have  done  so  to  the 
end  had  the  uncle  been  content  to  remain  at  his  home.  The  obligation 
rested  upon  the  owner  of  the  estate  in  remainder  to  take  care  of  the 
mortgage  on  the  land  and  the  taxes  thereon,  to  prevent  the  destruction 
of  his  estate.  The  interest  thereon  was  being  paid  by  the  appellant. 
So  that  as  the  matter  stood  the  appellee  had  the  use  and  profits  of  the 
land  during  his  life,  and  a  home  provided  for  him  without  charL;c. 
And  to  meet  the  criticism  of  the  absence  in  the  deed  of  an  express 
obligation  to  so  care  for  him,  at  the  hearing  before  the  circuit  court, 
the  appellant  offered  to  enter  into  obligation,  to  be  expressed  in  the 
decree  of  the  court,  to  pay  to  the  app-'lee  in  money  $300  per  annum, 
or  per  month,  during  his  natural  life.  This  the  trial  judge  thought 
ought  to  be  satisfactory  to  the  appellee,  and  suggested  to  his  counsel 
its  acceptance.  This  provision  could  have  been  made  effective  by  a 
consent  decree  of  the  parties.  But  it  was  dedined  by  the  appellee's 
counsel,  and  the  judge  felt  that  he  could  not  so  decree  agamst  the  ab- 
sent of  the  complainant. 
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The  bill  of  complaint  should  be  dismissed,  unless  it  can  be  main- 
tained tliat  there  is  a  comprehensive  discretion  reposed  by  modem 
equity  jurisprudence  in  the  chancellor  to  make  and  unmake'  contracts 
of  parties  sui  juris,  constrained  only  by  no  other  limitations  than  those 
which  meet  the  approval  of  his  conscience.  Courts  of  equity  are  now 
as  much  required  as  courts  of  law  to  enforce  contracts  free  from  viti- 
atinp:  elements  of  fraud,  and  to  refrain  from  making  contracts  for  the 
parties  on  which  their  minds  never  met. 

In  the  formative  period  of  equity  jurisprudence  the  English  Clian- 
cellorSf  in  the  absence  of  established  principles  and  recognized  sensible 
precedents,  were  much  given  to  the  pursuit  of  their  own  sense  of  abso- 
lute right  and  the  dictates  of  their  own  individual  conscience.  But  in 
the  process  of  development  equity  jurisprudence  has  assumed  more  the 
qualities  of  a  composite  system  of  settled  ndcs  and  principles,  by  which 
the  property  rigfhts  of  parties  are  measured  and  limited,  and  are  ren- 
dered more  certain  and  stable.  Pomeroy's  Eq.  Jur.  §  48,  etc. ;  Rober- 
son  V.  Rochester  Folding  Box  Company,  171  N.  Y.  538,  64  N.  E.  442, 
69  L.  R.  A.  478,  89  Am.  St.  Rep.  828. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  tlie  bill  of  cc^plaint. 


(m  Fed.  42.) 

In  TO  EPPSTKIN. 
(Clrcait  Court  of  Appeala,  Blgbtb  Circuit  September  %  1907.) 

No.  62. 

1.  BANKBUPTCY—JuEJSDicnoN— Summary  Prockedino. 

A  court  of  bflnkniptey  may  by  rammary  proeen  requlra  tboM  who  9B- 
8Prt  titlo  to.  or  an  int<<rt'st  In,  property  which  has  rightfully  comf^  Into 
its  possession  and  control  as  part  of  the  banlirupt'a  estate,  to  present  their 
claims  to  that  court  and,  tbe  notice  being  reamnable,  may  proceed  to  ad- 
judicate the  merits  of  such  doima. 

%  Samk— PROPKnTY  IN  OCSTODIA  LBOXB— iRnCBmiHCI  WIIB  MUOT  BB  WITH 

CJovbt'b  Sanction. 

While  pru|>t>i  ty  in  tbe  course  of  odmlntstration  onder  tbe  bankruptcy 
act  is  not  exeinptCMl  from  txixution,  or  fir«Ml  from  tax  Hens  or  claims  there- 
tofore fusteutHl  upon  it»  it  is  nevertUelestt  in  custodia  l^ls,  and  a  pre- 
existinj?  tax  lien  or  claim  caniwt  be  eoDTerted  into  a  full  title  by  tbe  pio» 
curement  of  a  tax  deed  wltbout  the  00lirt*8  sanction. 

(Syllabus  by  tbe  Court) 

Petition  for  Revision  of  Order  of  the  District  Court  of  the  United 
States  for  the  District  of  Colorado,  in  Bankruptcy. 

Ernest  Morris,  Alfred  Muller,  and  M.  Summerfield,  for  petitioner. 
E.  W.  Hurlbut,  for  respondent 

Before  SANBORN  and  VAN  DE\  ANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DFA'AXTHR,  Circuit  Judge.  Tlic  Colorado  Carlsbad  Water 
Company,  a  corporation  existing-  under  the  laws  of  Colorado,  was  ad- 
judged a  bankrupt  upon  tlie  petition  of  creditors.   Before  the  petition 
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was  filed  certain  real  property  of  the  bankrupt  had  been  sold  for  taxes, 
but  the  title,  the  right  of  possession,  and  tlie  actual  possession  remained 
with  the  bankrupt,  and  these  passed  to  the  trustee  upon  his  qualitica- 
tion.  After  the  lapse  of  the  three  years  designate  in  the  redemption 
statute,  and  while  the  property  was  yet  in  the  custody  and  control  of 
the  court  of  bankruptcy  as  part  of  the  bankrupt's  estate,  the  holder 
of  the  tax  sale  certificate,  without  the  leave  of  that  court,  applied  to 
the  county  treasurer  and  obtained  a  tax  deed  purporting  to  invest  him 
with  all  the  right,  title,  and  interest  of  the  bankrupt  as  the  former 
owner.  Thereafter  the  trusteei  learning  of  the  sale  and  deed,  tendered 
to  the  claimant  thereunder  the  amount  for  which  the  property  had 
been  sold,  with  statutory  interest,  penalties,  and  costs,  and  demanded 
a  surrender  of  the  tax  title.  The  tenfler  httI  request  were  refused, 
and.  upon  the  trustee's  petition,  the  claimant  was  ordered  to  show 
cause  why  the  deed  should  not  he  set  aside.  He  appeared  and  ob- 
jected that  his  right  could  not  be  adjudicated  in  a  summary  proceed- 
ing, whereupon  the  objection  was  sustained  and  the  petition  dismissed. 
A  petition  for  revision  brings  the  matter  here. 

The  question  of  jurisdiction  is  not  free  from  doubt,  but  we  are  of 
opinion  that  the  result  of  the  cases  is  that  a  court  of  bankruptcy  may 
by  summary  process  require  those  who  assert  title  to,  or  an  interest 
in,  property  which  has  rightfully  come  into  its  possession  and  control 
as  part  of  the  bankrupt's  estate,  to  present  their  claims  to  that  court, 
and,  the  notice  being  reasonable,  may  proceed  to  adjudicate  the  merits 
of  such  claims.  In  re  Kellogg,  121  Fed.  333,  S7  C.  C.  A,  647;  In  re 
Rochford,  124  Fed.  18^,  HO  C.  C.  A.  388. 

The  question  of  the  merits  must  also,  upon  authority,  be  ruled  in 
favor  of  the  trustee.  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed. 
322;  Taylor  v.  Carryl,  20  How.  583,  15  L.  Ed.  1028;  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  Ed.  672 ;  In  re  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  7S5.  37  L.  Ed.  680 ;  Lcdoux  v.  La  Bee  (C.  C.)  83  Fed.  761; 
Clark  V.  :McGhee,  87  Fed.  789,  :n  C.  C.  A.  321;  Vi-^inh,  etc..  Co.  v. 
I^ristol  Land  Co.  (C.  C.)  88  Fed.  13i ;  Johnson  v.  Southern,  etc.,  A'^s'n 
(  C.  C.)  132  Fed.  540.  We  do  not  mean  that  property  in  the  cuuinc  oi 
administration  under  the  bankruptcy  act  is  exempt  from  taxation,  or 
freed  from  tax  liens  or  claims  theretofore  fastened  upon  it  (Swarts  v. 
Hammer,  194  U.  S.  441,  24  Sup.  Ct.  G95,  48  U  Ed.  1060,  and  cases 
supra),  but  that  it  is  in  custodia  legis,  and  that  any  act  interfering  with 
the  court's  possession,  or  with  its  power  of  control  and  disposal,  and 
done  without  its  sanction,  is  void.  The  {.general  rule  is  practically 
conceded,  but  it  is  said  that  the  procurement  of  the  tax  deed  was  not 
such  an  interference,  because  it  merely  perfected  an  incipient  title, 
and  did  not  disturb  the  possession.  The  distinction  does  not  impress 
us.  The  issuance  of  the  deed  was  the  principal  act  connected  with  the 
sale.  If  effective,  it  extingtiished  the  right  of  redemption,  which  was 
still  alive,  transferred  to  the  vendee  the  title  and  right  of  possession, 
became  prima  facie  evidence  of  tlie  validity  of  the  sale  and  the  pro- 
ceedings anterior  to  it,  and  started  the  statute  of  limitations  to  running 
against  any  daim  to  the  contrary.  The  attempt  to  thus  strip  the  court 
of  all  but  the  naked  possession  was  plainly  an  interference  with  its 
power  of  control  and  disposal,  and  consequently  was  of  no  effect  with- 
C.C.A.— 14 
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out  its  sanction,  althougli  the  possession  was  not  tlien  disturbed.  Sucli 
is  the  effect  of  the  ruling  in  Wiswall  v.  Sampson,  and  Barton  v.  Bar- 
bour, supra.  The  cases  of  Rice  v.  Jerome*  97  Fed.  719,  38  C.  C.  A. 
38S,  and  Whitehead  v.  Farmers'  Loan  &  Trust  Co.,  98  Fed.  10,  39 
C.  C.  A.  34,  relied  upon  as  expressing  a  contrary  conclusion,  do  not, 
as  we  think,  go  further  than  to  hold  that  when  the  question  is  pre- 
sented to  the  court  before  the  tax  deed  is  issued,  and  it  appears  that 
there  is  no  lawful  objection  to  tiie  recognition  of  tiie  tax  clciiai  and 
that  there  has  been  no  offer  to  redeem,  the  fact  that  the  property  is  in 
custodia  legis  is  not  of  itself  enough  to  warrant  the  court  in  withhold- 
ing its  sanction  to,  or  in  enjoining,  the  issuance  of  the  deed. 

We  are  accordini^lv  of  opinion  that  the  dismissal  of  the  trustee's 
petition  was  error,  and  the  case  is  remanded  to  the  District  Court  with 
directions  to  vacate  the  order  of  dismissal,  to  grant  the  claimant  rea- 
sonable time  within  which  to  meet  the  petition  upon  the  merits,  and  to 
take  such  other  proceedings  as  may  be  proper  in  the  premises. 


006  M.  44.) 

UUN80N  T.  8TAN0ABD  MABINB  INS.  GO.,  Umlted. 
(aicnlt  Oonrt  of  Appeal*,  First  aicuit  Angiist  2^  1907^ 

No.  079. 

JU  Inbukance— Marine  Policy  Inkurinq  Tuo  AoAiNirr  Liabilitt  for  lx>sa 

or  Tows— BZPBIfSB  or  SUCCBBSPOT.  DCTKNBB.  • 

A  ninrlne  policy  Insorlng  a  tug:  merely  Jigalnst  legal  liability  for  loss  or 
damage  caiu>ed  to  Its  tows  bj  collision  or  strandliig  creates  no  liability  on 
tlie  part  of  tbo  Iflfluer  for  tbe  expense  of  mieeeeefnUy  defending  the  tng 
againet  a  suit  to  reooTer  for  tbe  etranding  of  tows. 

2.  8AK»-8inE  AIVD  Labor  Ct.ArsE. 

In  a  marine  policy  Insuring  a  tug  against  legal  liability  for  loss  or  dam- 
age caused  to  its  tows  or  other  Tessels  throngb  collision  or  stranding,  tbe 
usual  "sue  and  labor"  clause  has  reference  only  to  the  subject-matter  of 
the  insurance,  and  has  no  upplicatlou  to  expenses  incurred  in  defending  LLie 
tog  Itself  asainst  an  tmsnocessful  salt  to  establish  Its  liability. 

In  Error  to  the  Circuit  Court  of  the  United  States  ior  the  District  of 

Massachusetts. 

For  opinion  below,  see  145  Fed.  957. 

G.  Philip  Wardner  (Edward  E.  Blodgett,  on  the  brief),  for  plain- 
tiff in  error. 

James  E.  Carpenter  (Samuel  Park,  on  the  brief),  for  defendant  in 
error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  suit  at  common  law  on  a  marine 
insurance  policy  attaching  on  the  steamtug  Carbonero,  indemnifying 
against  liability  to  her  tows.  One  or  more  barges  in  her  tow  were  lost. 
The  tug  was  libeled.  The  ultimate  decision  was  in  favor  of  the  tug, 
and  this  suit  was  brougiiL  to  make  good  the  expenses  of  tlie  Utiga- 
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tioii.  The  Circuit  Court  decided  in  favor  of  the  underwriters,  where- 
upon this  writ  of  error  was  sued  out.  The  only  question  we  need  con- 
sider IS  whether,  inasmuch  as  the  result  showed  that  the  tu^  was  not  at 
fault,  any  claim  can  arise  on  the  policy  for  reimbursement  of  the  ex- 
penses of  the  litieation  or  any  part  thereof.  As  the  plaintiff  in  the 
Circuit  Court  is  me  plaintiff  in  error»  and  the  defendant  in  that  court 
is  the  defendant  in  error,  we  will  refer  to  them  as  plaintiff  and  defend- 
ant respectively. 

We  desire  to  remove  at  the  outset  from  our  consideration  claims 
made  by  the  plaintiff  \o  the  following  effect:  He  says  that,  when  the 
tug  was  libeled,  it  would  have  been  sold  unless  stipulated  for,  and  he 
was  obliged  to  secure  a  surety  on  the  stipulation  at  considerable  ex- 
pense. Also,  the  libel  was  originally  brought  in  the  District  Court  for 
the  District  of  Massachusetts,  and  then  appealed  to  the  Circuit  Court 
of  Appeals,  both  courts  decidm^j  in  fivor  of  the  tug";  but  the  Circuit 
Court  of  Appeals  found  that  the  tug  was  not  free  from  negligence, 
though  it  also  found  that  it  was  not  proven  that  the  loss  of  the  tows 
was  in  consequence  of  tliat  negligence.  Under  those  cucuiiiiLances, 
the  Circuit  Court  of  Appeals  refused  costs  to  the  tug.  Therefore  the 
plaintiff  says  that  the  defense  was  unsuccessful  to  some  extent.  All 
these  propositions  are  easily  disposed  of,  because  whatever  may  have 
occurred  with  reference  to  these  details  were  but  the  incidents  of  liti- 
gation, and  go  the  same  wav  as  the  major  elements  thereof. 

Of  course,  this  policy,  like  all  marine  policies,  w^as  built  up  histor- 
ically on  the  ancient  forms;  and  so,  instead  of  being  diavva  sUicLly 
as  a  polic)r  of  indemnity*  it  was  undoubtedly  adapted  from  the  well- 
known  policies  on  hull,  cargo,  or  freight.  Under  such  circumstances, 
some  expressions  will  be  found  to  be  inconsistent  with  the  main  pur- 
pose of  the  policy,  and  not  easily  reconciled  with  other  strong  and  clear 
langfuage  which  it  contains  which  must  guide  us.  These  facts  are  so 
far  from  embarrassing  the  court  in  its  decision  that  they  are  easily  dis- 
posed of  by  being  referred  to  the  historical  nature  of  the  policy  sued 
on,  by  virtue  of  whidi  old  material  always  remains  into  which  the 
new  is  inserted,  although  the  new  ordinarily  controls  the  old.  There 
are  some  expressions  which  raise  a  suggestion  that  it  was  intended  that 
always,  whenever  a  claim  of  liability  was  made,  the  suit  was  to  be  de- 
fended at  the  cost  of  the  underwriters.  Many  policies  of  indemnity 
expressly  provide  to  that  effect,  especially  the  usual  policies  which 
insure  casualties  in  manufacturing  establishments,  and  other  casualties 
appertaining  to  various  buildings,  and  liabilities  from  employers  to 
the  employed.  What  there  is  in  this  policy,  however,  is  carefully  so 
expressed  as  to  leave  it  entirely  to  the  option  of  the  underwriters 
whether  or  not  they  would  elect  to  assume  the  defense  of  any  litiga- 
tion which  mi^ht  arise.  With  these  explanations,  practically  all  we 
need  say  is  that,  on  their  lace,  the  terms  of  the  policy  are  clear  that 
there  is  no  liability  on  the  part  of  the  underwriters  when  there  is  no 
liability  on  the  part  of  the  tug  or  its  owner.  The  various  portions 
thereof  expressing  what  we  refer  to  were  carefully  pointed  out  in  the 
opinion  of  the  learned  judge  of  the  Circuit  Court,  and  need  not  be 
rehearsed  by  us. 
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Neither  docs  the  plaintiff  show  us  any  marine  insurance  usages,  or 
any  decisions  of  the  courts,  which  justify  us  in  relieving  him  from 
the  express  terms  of  the  policy.  On  the  oiiier  hand,  the  only  deci- 
sions oi  the  court  in  point  are  in  favor  of  the  defendant.  The  last 
case  of  authority  dted  by  either  party  is  a  decision  of  the  Court 
of  Appeal.  Cunard  Steamship  Company  v.  Marten  (1903)  2  K.  B. 
511.  The  late  leading  case  mav  be  said  to  be  Xenos  v.  Fox  (1868) 
L.  R,  3  C.  P.  030,  4  C.  P.  665,  also  finally  decided  by  the  Court  of  Ap- 
peal. We  will  refer  to  these  again,  merely  adding  here  that  their  true 
relation  to  the  law  of  marine  insurance  can  be  best  understood,  as 
cases  can  ordinarily  be  best  understood,  by  examining  them  as  tisey 
appear  in  their  proper  setting  in  Arnold  on  Marine  Insurance  (7th 
Eng.  £d.,  1901),  beginning  with  section  862  and  ending  with  section 
876. 

The  question  we  have  before  ii?  relates  to  marine  insurance,  which, 
although  it  reqtu'res  in  many  reb[)ects  a  broad  and  liberal  treatment, 
is  also  in  some  respects  technical,  so  that  attempted  analogies  to  otlier 
departments  of  the  kiw  may  aid  but  little,  and  even  not  at  all,  in  solv* 
ing  the  issue  which  presents  itself.  As  illustrating  this  proposition,  we 
refer  especially  to  what  is  said  in  Arnold  on  Insurance  in  the  sections 
we  have  cited,  and  we  might,  if  necessary,  take  time  in  referring  to 
other  writers  on  that  subject  with  the  same  result  The  marine  insur- 
ance doctrine  of  contributions  to  "particular  averages"  and  '  particu- 
lar charges,"  with  which  averages  or  charges  the  claim  now  presented 
must  classify  itself,  if  it  can  be  recogni^  at  all,  might  well  have 
been  laid  upon  a  broad  foundation,  so  as  to  be  governed  by  the  same 
rules  which  apply  to  contributions  to  general  averages,  or  to  the  ad- 
justment of  marine  salvages;  but  they  never  have  been.  One  has 
always  been  distinguished  from  the  other  in  usages  of  marine  insur- 
ance by  a  broad  line.  "Particular  averages"  and  "particular  charges" 
must  sometimes  be  contributed  to  by  the  underwriters,  although  bring- 
ing their  liability  in  excess  of  the  face  of  the  policy,  while  not  neces- 
sarily so  with  reference  in  general  averages  and  salvages.  There- 
fore even  the  rules  applicable  to  general  averages  and  salvages  can- 
not be  availed  of,  and  so  much  less  can  the  cases  and  principles  brought 
to  our  attention  by  the  plaintiff,  but  drawn  from  other  departments 
of  the  law.  For  examj)le.  he  relies  on  1  Brandt's  Suretysiiip  and  Guar- 
anty (3d  £d.,  1905)  §  238,  as  establishing  a  proposition  that  where  a 
surety  is  sued  on  account  of  an  alleged  liability  for  his  principal,  and  de- 
feats the  action,  he  may  recover  from  the  principal  the  expenses  in- 
volved in  defending  the  suit.  Unfortunately  the  citation  he  makes 
does  not  stistain  him,  although  prohnhlv  his  proposition  is  sound  to  a 
very  considerable  extent.  This  arises  bcc:iiise,  within  certain  lines, 
the  surety  is  regarded  as  the  agent  of  tlie  prmcipal,  and  entitled  to 
such  protection  as  an  ordinary  agent  is  entiUed  to;  and  also  because 
equity,  which  for  the  most  part  is  looked  to  to  protect  the  surety,  has 
liberal  rules  and  effective  remedies  with  regard  to  tiie  entire  topic 
of  suretyship.  On  the  other  hand,  the  question  before  us  being  pe- 
culiar to  marine  insurance,  it  happens,  as  was  said  by  Lord  Justice 
Lindley,  in  Johnston  v.  Salvage  Association,  19  Q.  B.  D.  458,  460 
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(1$>^7),  that  contracts  like  that  before  us  arc  not  contracts  of  indemnity 
in  any  proper  sense  of  the  term.  What  the  learned  lord  justice  was 
coriNKlering  particularly  was  the  sue  and  labor  clause,  which  we  will 
prcaiitl}  &e  up ;  but  his  observation  applied  to  this  class  of  policies 
at  large.  He  said: 

"Sach  a  contract  Is  not  a  contract  of  Indemnity  in  any  proper  sense.   It  Is 

a  contrnct  to  pny  tho  nssiirpd  pxpcnses  which  ho  initrht  Inmr.  bnt  not  to  lll- 
demuify  him  against  any  claims  made  by  other  people  against  him." 

He  then  distin^ished  the  broader  rules  of  the  equity  courts  to 
which  we  have  already  referred.  All  that  he  said  is  in  line  with  the  ob- 
servations we  have  made,  that  analogies  governing  this  case  cannot 
safely  be  found  in  other  departments  of  the  law. 

The  plaintiff,  however,  relies  more  especially  on  the  sue  and  labor 
clause  contained  in  this  policy.  That  dause  is  quoted  by  him  as  follows : 

**lt  shall  l>e  law  tul  and  necessary  (or  the  insured,  his,  her  or  their  agents, 
factors,  servants  and  assigns,  to  soe,  labor,  trsTol  for  and  make  all  reasonable 

efforr^s  In  and  about  the  dofciT^o  safegunrd  nnrl  rccnrrry  nf  surh  vessels,  crafts 
and  cargoes,  or  any  part  thereof,  without  prejudice  to  this  insurance,  and  the 
acts  of  the  tnsored  or  tbts  company  or  tlielr  agents.  In  reeotering,  savin?  and 
preserving  the  property  In  cas.  of  (lls  ister  shall  not  be  :i  w  ilvor  or  an  nc(H'pt- 
aiR-e  of  an  abandonment,  or  as  aitirming  or  denying  any  liability  under  this 
policy,  but  such  acts  shall  be  considered  as  done  for  the  benefit  of  all  con- 
cerned, and  without  piejodice  to  the  rights  of  either  party.** 

It  is  first  of  all  to  be  noticed  that  this  is  not  the  true  ancient  sue  and 
labor  claii'^e.  It  omits  that  jxirtinn  by  which  the  inidcrwriters  agree 
to  contribute.  It  retains  only  that  which  the  rigid  ancient  law  thought 
necessary  in  order  to  preserve  to  the  insured  his  right  to  abandon. 
Mr.  Phillips  seemed  to  think  that  possibly  the  underwriters  mi^t 
be  held  to  contribute  under  the  fundamental  rules  governing  manne 
insurance,  or  as  an  implication  from  the  license  to  sue  and  labor.  Phil- 
lips on  InMirnrcf  ( r.th  Kd.,  18()7)  par.  We  do  not  iind  that  his 
snggestioTi  is  sustained.  In  fact,  the  sue  and  labor  clause  is  so  ancient 
^at  it  IS  impossible  to  go  back  of  it.  Owen's  Marine  Insurance  Notes 
and  Clauses  (3d  £d.«  1890)  speaks  of  it  as  of  great  antiquity,  and  al- 
ways embodied  in  the  policy.  Cow's  Insurance  (1895)  120,  places  it  as 
far  back  as  tfie  London  policy  of  1613,  and  merely  adds  that  it  seems 
to  be  indig^cnnii^  to  England  It  certainly  is  so  ancient  that  no  trace 
of  the  EngHsh  law  of  contribution  p:oes  back  of  it.  so  that  it  is  not 
possible  to  sustain  Mr.  Phillips'  suggestion,  lluwcver,  this  is  not 
important,  because  the  fact  tliat  the  present  policy  made  a  departure 
from  the  ordinary  policy  in  this  respect  indicates  a  purpose  that  the 
underwriters  should  not  contribute.  In  this  particular  the  case  is 
less  favorable  to  the  insured  than  Cunard  Steamship  Company  v.  Mar- 
ten (1903)  2  K.  B  511,  512,  alread^  rt-ferred  to,  where  the  sue  and 
labor  clau'^e  contained  the  usual  atri  *  cnient  to  contribute.  Moreover, 
a  very  common  running-down  clause  contained  a  stipulation  for  the  pay- 
ment of  costs,  meaning  the  expenses  of  litigation,  in  resisting  claims  of 
the  vessel  collided  with,  whether  successful  or  unsuccessful.  Owen, 
ubi  supfa,  96.  The  omission  of  any  such  provision  in  the  policy  before 
us  is  a  warning  that  it  ought  not  to  be  lightly  inserted.  Therefore* 
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on  these  grounds  alone,  we  might  properly  reject  the  plaintiff's  propo- 
sition in  reference  to  this  clause. 

However,  the  authorities  are  all  against  him.  We  will  not  rely 
on  Cunard  Steamship  Company  v.  Marten,  just  referred  to,  because 

that  decision  was  put  on  narrow  j^^rounds.  L<>rr^  Justice  Roemer,  at 
page  515.  docs,  indeed,  restate  what  we  have  already  said  with  refer- 
ence to  the  historical  construction  to  be  given  insurance  {Xflicies,  with 
regard  to  the  fact  that  language  intended  to  accomplish  a  peculiar 
purpose  is  inserted  in  the  printed  parts  of  the  customary  form  not- 
withstanding the  printed  parts  may  have  little  or  no  application  to 
the  precise  risk  insured.  But  he  let  the  case  turn  on  tlie  fact  that  the 
sue  and  labor  clause  ordinarily  does,  and  then  did,  refer  to  "the  said 
goods  and  merchandise  and  ship,"  and  indicated  that  it  could  have  no 
relation,  and  is  inapplicable,  to  an  indemnifying  policy.  In  the  present 
case,  Cunard  Steamship  Company  v.  Marten,  if  literally  accepted,  might 
compel  us  to  hold  that,  if  the  tug  had  been  liable  for  stranding^  the 
tows  in  question,  the  tug  could  not  recover  from  the  underwriters  any 
expenditure  made  in  relieving  the  tows  from  their  stranded  position. 
Tliis  we  would  be  reluctant  to  do.  It  is  sufficient  for  us  that  we  de- 
termine that  the  sue  and  labor  clause  has  relation  only  to  the  subject- 
matter  of  insurance,  which  in  the  present  case  was  the  liability  of  the 
tug  to  the  stranded  tows,  and  nodiing  else.  The  cause  of  the  legal 
expenses  involved  here  arose,  not  out  of  the  fact  that  the  policy  at- 
tached, but  out  of  the  fact  that  somebody  claimed  that  it  attached  when 
in  fact  it  did  not. 

Nt)t  only  does  the  positive  language  of  the  policy  lead  to  the  con- 
clusion we  have  stated,  as  exi)lained  by  the  learned  jutli^e  of  the  Cir- 
cuit Court,  but  we  repeat  that  the  authorities  are  decisive,  and  this 
even  when  the  complete  sue  and  labor  dause  is  present  They  are 
well  summed  up  in  the  sections  of  Arnold  on  Insurance  to  which  wc 
have  referred,  and  are  very  crisply  stated  in  Tyser's  Marine  Insurance 
Losses  (1894)  p.  51,  as  follows : 

"Tlif  niidorwrlter  Is  not  li  iM-^  nndor  this  claii«e  rmofiiiln^  thp  sue  and  labor 
clauiic].  unless  be  would  be  liable  for  tbe  loss  to  avert  wblcb  tbe  labor  or  ex- 
pense Is  incurred.** 

The  earliest  case  to  which  we  mav  refer  is  Biavs  v.  Chesapeake  Insur- 
ance Company,  7  Cranch,  415.  410,  3  L.  Kd.  (1813).  That  wa^^ 
a  suit  on  a  memorandum  policy  limiting  liability  to  a  total  loss.  Trie 
court  held  that  the  sue  and  labor  clause  did  not  apply,  unless,  perhaps, 
in  case  where  the  services  might  have  prevented  an  actual  total  loss. 
The  principle  involved  was  announced  as  follows : 

•*If  this  clause  [meaning;  the  sue  aud  labor  clause]  be  construed  with  refer- 
ence to  wbnt  Is  most  evidently  its  subject-matter — that  is,  a  loss  within  the 
policy — and  in  connection  with  other  parts  of  the  instrument,  It  seems  impos- 
sible to  misunderstand  it,  or  that  it  should  receive  so  extensive  an  applica- 
tion fis  tho  phiiutiff  is  desirous  of  giving  to  It.  The  parties  certainly  mennt  to 
apply  it  only  to  tbe  case  of  those  losses  or  injuries  for  wbicb  tbe  assurers,  if 
they  had  happened,  wonld  have  been  responsible.** 

These  observations  were  recognized  as  representing  the  law  by 
Mr.  Phillips  in  his  work  to  whidi  we  have  referred  at  section  177 7* 
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We  can  pass  over  more  than  half  a  century  to  Xcnos  v.  Fox,  L.  R. 
4  C.  P.  666,  667  (1869),  already  referred  to.  Here  the  sue  and  labor 
clause  was  in  a  policy  which  had  a  running-down  clause.  Xenos  v. 
Fox  has  been  many  times  relied  on,  both  by  the  courts  and  the  text- 
writer?  Chief  Justice  Cockburn  there  said  that  the  sue  and  labor 
clause  applied  to  a  loss  or  misfortune  happening  to  the  thing  insured; 
and  it  was  held  that  the  underwriters  were  not  liable  for  the  ex- 
penses of  a  suit  brought  against  the  owners  of  the  vessel  in  whose  be- 
half tiie  policy  issued,  which  suit  was  unsuccessful.  We  might  well 
have  disposed  of  this  case  on  the  authority  of  the  decisions  last  cited, 
namely,  Biays  v.  Chesapeake  Insurance  Company  and  Xenos  v.  Fox, 
which  have  stood  unquestioned ;  but  the  propositions  submitted  to  us 
were  of  siiflFicient  interest  and  importance  to  justify  the  consideration 
which  we  have  given  them. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defendant 
in  error  recovers  its  costs  of  appeal. 


(OR  Fed.  62.) 

HALL  y.  UNITISD  STATES. 
(Glicoit  Court  of  AjipealSk  Nlntb  Clicult  May  27,  1907.) 

No.  1,40s. 

1>isoroi:blt  Housb— PBOflBOunoir  voa  KnepiNO— Proof  or  GnABAona  or 

Houss. 

Altbongb  Alaska  Pen.  Code,  f  128.  expressly  makes  common  fame  com- 

ppfont  evidence  In  support  of  nn  lndlctm(»nt  for  icopplnjf  a  bawdyhouse  for 
purposes  of  prostitution,  sucti  evidence  alone  is  not  suificient  proof  to  war- 
rant a  conTletion,  bnt  tbero  must  be  some  evidence  tbat  tbe  hotue  was  In 

fact  kept  and  used  for  sucb  purposes. 

[i:d.  Note^fiV>r  cases  In  poin^  see  Cent  Dig.  vol.  17,  Disorderly  Hooae^ 

|§  20-29.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 

IWvision  of  the  District  of  Alaska. 

PlaJntfff  in  error,  defendant  below,  was  tried  and  convicted  under  an  !n- 
dictiueut  charging  blm  with  keeping  und  i^ttiug  up  :i  hawdyliuuse  for  purpo£«es 
of  prostitution  within  the  limits  of  the  town  of  Nome,  Alaska,  fbo  Indictment 
being  framed  under  section  127,  tit.  1,  of  the  Act  of  Congress,  approved  Mnrt  h 
3,  1899,  30  Stat  12^  which  provides  that  if  any  pei*son  ah&ll  iceep  or  set  up 
A  bouse  of  111  fame,  brotbel,  or  bawdyhouse  for  the  puri)ose  of  prostitution, 
fornication,  or  lewdTie!^*?.  snch  person  upon  convit  lion  thercTif  slmll  ho  punished 
by  imprisonment  In  the  county  Jail  not  less  than  three  months  uor  more  tliun 
one  yoar,  or  by  lino  not  less  than  $100  nor  more  than  |500.  Defendant  sued 

out  a  writ  of  (>rri)r.  nnd  !iris  a>:sli;rh>il  r^rmrs  based  Opon  mllOgS  Of  IllO  lOWOF 

•ooort  and  the  iostructlous  given  to  the  jury. 

Jas.  W.  Bell  C.  D.  Morane,  Hotbes  &  Bell,  A.  H,  Elliot,  W.  H, 
Bard,  and  James  E.  Fenton,.  for  plaintiff  in  error. 
Henry  M.  Hoyt,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 
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HUNT,  District  Judge«  after  nuking  the  loregdng  statement  of  the 
case,  (klivered  the  opinion  of  the  court 

Plaintiff  in  error  first  presents  the  same  question  of  jurisdiction  that 
we  have  con«^idcred  and  decided  in  the  case  of  Rosencranz  v.  United 
States,  155  Fed.  38;  Hornstein  v.  United  States,  155  Fed.  48,  and 
Botts  V.  United  States,  155  Fed.  50.  Upon  the  authority  of  tliose 
decisions  we  hold  that  the  District  Court  for  the  District  of  Alaska 
had  jurisdiction  of  the  case,  and  that  it  properly  overruled  the  plea 
and  demurrer. 

In  this  case,  as  in  that  of  Botts  and  Haug^hey  v.  United  States 
(just  decided  by  this  court)  165  Fed.  50,*  error  is  assi^j^ncd  upon 
the  chargfe  of  the  court  that,  "in  all  prosecutions  for  the  offense  of 
keeping  a  bawdyhouse,  common  fame  or  reputation  is  competent  evi- 
dence in  support  of  the  indictment  as  to  the  character  of  the  house. 
Therefore,  if  the  house  has  the  reputation  of  being  a  hawdyhouse  or 
house  of  ill  fame  beyond  a  reasonable  doubt,  that  is  sufficient  to  support 
a  finding  that  it  was  such,  and  if  there  is  no  evidence  offered  to  the 
contrary.  *  *  *"  This  was  an  erroneous  tatemcnt  of  the  law,  as 
we  have  shown  in  the  case  of  United  States  v.  Botts  and  Haughey. 
supra,  in  that  it  authorized  a  conclusion  upon  one  of  the  essential 
elements  of  the  diarge  against  the  defendant  upon  a  quantum  of  proof 
less  &an  the  law  demands.  It  is  not  possible  to  regard  the  error  as 
cured  or  without  prejudice.  The  jury  were  not  only  directed  that  they 
could  predicate  a  finding  upon  the  measure  of  proof  prescribed  by  the 
instruction,  but  the  evidence  in  the  record  shows  that  proof  of  the 
reputation  alone  of  the  house  alleged  to  have  been  kept  by  defendant 
was  relied  upon  as  sufficient,  and  that  no  evidence  of  use  or  purpose 
other  than  reputation  was  considered  necessary. 

Moreover,  the  plaintiff  in  error  requested  a  charge  that  reputatioa  or 
fame,  while  competent,  was  by  itself  "not  sufficient  evidence  to  warrant 
a  conviction  for  keeping  a  hawdyhouse ;  there  must  be  some  other  evi- 
dence showing  that  the  hon<:e  is  actuallv  used  as  a  hawdyhouse";  but 
the  court,  consistent  witii  its  rulings  throughout  the  trial,  refused  so 
to  charge.  Inasmuch  as  our  opinion  In  United  States  Bo^  and 
Haughey,  supia,  covers  the  point  under  consideration,  we  do  not  deem 
it  necessary  to  rei  it  the  views  we  there  laid  down.  We  advise  that 
upon  a  new  trial  the  court  reform  its  definition  of  a  rensonn!)1e  doubt 
so  as  to  avoid  the  double  definition  which  was  .qiven  substantially  in 
language  which  was  criticised  by  this  court  in  Owen  v.  United  States, 
130  Fed.  279,  64  C.  C.  A.  525. 

The  judgment  is  reversed*  and  the  cause  remanded  for' a  new  trial. 

J  83  C.  0.  A.  trkii. 


Digitized  by  Google 


MBW  BNOLAMO  TELEPHONE  <k  X£L£aKAFH  OO.  T.  BUTLBS.  217 
(156  Fed.  321.) 

NEW  ENGLAND  TBLBPHONB  ft  TEIJSORAPB  OO.  y.  BUTLEB. 
(Circuit  Cmat  at  Appeals,  First  Gircatt.  October  18,  1907.) 

No.  (iSf). 

L  Witnesses— Competknct—Knowleuus  ob  Mkans  of  Ksowledgr  or  Fac^. 
A  cleirk  In  the  office  of  a  diatrlct  foreman  of  a  telephone  company  la 

not,  from  the  fact  of  his  position  alono,  qualifled  to  tostlfy  ns  to  the  duties 
of  subforemen,  wbo  are  under  tbe  orders  of  bis  chief,  on  an  issue  as  to 
whether  the  chief  duty  of  such  snbforemen  was  superintendence,  so  as  to 

render  the  company  liable  to  other  employes  for  their  noglic;enco  tinder 
the  Massachusetts  employers'  liability  act  (llev.  Laws,  c.  1<>*'  §§  71-19). 

lEd.  Note— For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  H  80- 
87.] 

%  MaOTEM  and  SnVAHT^LlABIUTT  FOB  NCOUOBNOB  OV  SUmiSITBllDBIlT— 

Massacitusetts  Statute. 

Tbe  fact  that  a  foreman  having  charge  of  a  gang  of  men  worlcs  with 
fats  hands,  the  same  as  tlia  rest  of  the  men,  for  the  greater  part  of  the 

time,  or  even  all  of  the  time,  does  not  necessarily  exclude  hlrn  from  being 
one  "whose  «•  •  •  principal  duty  is  that  of  superintendence,"  within 
the  meaning  of  tbe  MassachnaettB  employers'  liability  act  Iaws,  c 
106,  §§  71  T!>i,  for  whose  negligence,  causlng  an  Injury  to  another  em- 
ploye*, the  ma«ter  Is  liable. 

8.  Same— Action  fob  Injvby  to  Sebvajit— Questions  fob  Jubt* 

Plftintlfr  was  a  telcplione  lineman  engaged,  with  otters,  nnder  a  sob* 

foreman,  in  stringing  new  wirns.  He  was  upon  tbe  cross-arm  of  one  pole 
lioldlng  back  two  wires,  while  they  were  being  run  over  the  cross-arm  of 
the  next  pole.  To  tiie  end  of  the  wires  was  tied  a  rope,  and  beyond  that 

a  piece  nf  insnlated  wire.  The  foreman  and  others  were  beyond  the  next 
pole  pulling  tbe  wires  over  the  croes-arm,  when  he  called  to  plaintiff  to 
^let  them  come."  Plalnflff  did  so,  and  the  wires  sagged  and  came  In  con- 
tact with  highly  charged  ele<"trlc  light  wires,  which  ran  transversely 
across  tbe  line  at  a  lower  level,  and  be  received  a  shock  which  caused  bis 
injury.  There  was  evidence  that  tbe  method  pursued  was  not  usual  nor 
proi)er  under  tbe  circumstances,  tbe  plaintiff  did  not  know  the  position  of 
the  light  wires,  and.  because  of  Intervening  trees,  could  not  see  it  dis- 
tinctly, nor  tell  whether  the  insulated  wire,  the  rope,  or  the  bare  wires 
were  over  the  light  wires  when  he  was  ordered  to  slack.  Held,  that 
whether  he  had  sneh  knowledge  of  tbe  situation  that  he  no«*nmod  the  risk, 
or  was  justified  iu  relying  on  the  care  of  tbe  foreman  uuu  obeying  tbe 
order,  or  was  negligent  In  doing  so,  were  questions  for  the  Jury. 

[VA.  Note— For  caaes  In  pointy  see  Gent  Dig.  yol.  Si,  Master  and  Serv- 
ant, §§  1068-1132. 

Assumption  of  risk  incident  to  employment,  see  note  to  Cb^apeuke  & 
O.  R.  Oo.  T.  Hennessey,  48  C.  O.  A.  814.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Henry  W.  Dunn  (Pitt  F.  Drew  and  Powers  &  Hall,  on  the  brief), 
for  plaintiff  in  error. 
William  A.  Pew,  Jr^  for  defendant  in  error. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  DODGE, 
District  Judges* 

DODGE,  District  Judge.  The  three  counts  of  the  declaration  upon 
which  the  case  went  to  the  jury  were  all  based  on  the  Massachusetts 
employers'  liability  act  (Rev.  Laws,  c.  106,  §§  71-79),  A  fourth  count 
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charging  liability  at  common  law  was  stricken  out  by  aiiicndmeiit. 
Each  of  the  counts  under  the  statute  allied  injuries  to  the  defendant 
in  error  (hereinafter  called  the  plaintiff)  by  reason  of  the  negligence 
of  a  superintendent  in  the  employ  of  the  plaintiff  in  error  (liercinatter 
called  the  tlefendant).  The  first  count  did  not  specify  wherein  the 
alleged  negligence  of  the  superintendent  consisted,  the  second  count  al- 
leged negligence  in  failing  to  adopt  proper,  suitable,  and  safe  methods 
for  doini;  tlie  work  on  which  the  plamtiff  was  employed,  and  the  third 
alleged  negligence  in  giving  an  order  to  the  plaintiff  to  pay  out  a  cer- 
tain wire  under  circumstances  rendering  it  dangerous  to  him  so  to  do. 
The  answer  denied  each  and  every  allegation  in  these  counts. 

i  lie  plauilili  w  as  one  of  a  ^3mg  of  men,  all  employes  of  the  defend- 
ant, who  were  engaged  in  stnnging  new  telephone  wires  upon  certain 
poles  belonging  to  the  defendant,  on  Rantoul  street,  in  Beverly.  Five 
men  in  all  composed  the  gang,  including  McKenzie,  a  subforeman,  and 
in  charge.  McKenzie  was  the  alleged  superintendent  whose  negligence 
was  claimed  to  have  caused  the  plaintiff's  injury. 

The  jury  found  for  the  plaintiff,  and  the  case  is  here  on  exceptions 
to  rulings  made  and  instructions  refused  or  given  by  the  court  at  the 
trial. 

The  first  assignment  of  error  is  that  a  question  put  on  behalf  of  the 

defendant  to  one  of  its  witnesses  was  excluded. 

The  witness  was  one  Gwinn,  employed  by  the  defendant  as  clerk  in 
the  oflfice  of  one  of  its  district  foremen.  The  excluded  qui  st  un  was: 
"What  are  the  duties  of  the  subforemen,  one  of  whom,  I  umierstand, 
McKenzie  was?*'  There  was  no  dispute  that  McKenzie  was  a  subfore- 
man. It  appeared  that  he  was  one  of  four  subforemen,  all  under  the 
authority  of  the  district  foreman  in  whose  office  the  witness  was  cm- 
ployed.  The  question  at  issue  as  to  his  duties  being  whether  or  not 
his  principal  duty  was  superintendence,  if  all  the  subforemen  per- 
fonned,  or  were  expected  to  perform,  or  had  assigned  to  them,  the 
same  duties,  evidence  tending  to  show  what  those  duties  were  might 
have  been  admissible.  But  it  did  not  appear  that  Owinn  knew  what 
those  duties  included,  and  what  thev  did  not  include.  It  was  not  to  be 
presumed,  prima  facie,  that  as  a  clerk  in  the  district  foreman's  office 
he  had  sucli  knowledi^e.  It  appeared  thai  he  assumed  the  district  fore- 
man's duties  when  the  latter  was  ab.^cnt,  as  often  happened,  and  in 
that  way  came  in  contact  with  the  four  subforemen;  that  among  Llie 
duties  so  assumed  was  the  giving  of  directions  to  the  subforemen  when 
sent  to  do  work  of  various  kinds  on  the  lines  within  the  district — where 
to  go.  what  pieces  of  work  to  do,  and  what  men  to  take  with  them. 
It  appeared  that  he  kept  the  district  foreman's  books,  made  a  record  of 
the  work  done,  and  paid  the  men.  But  in  all  this  there  was  nothing 
which  would  naturally  require  or  enable  him  to  know  what  the  duties 
were  which  the  defendant  had  assigned  to  or  expected  from  its  sub- 
foremen.  As  to  the  duties  in  fact  performed  by  them  when  at  woik, 
it  is  not  contended  that  he  knew,  or  had  any  opportunity  to  know,  from 
actual  ohser%'ation,  what  these  were.  He  testified  that  he  was  present 
very  little  when  work  was  being  done.  The  extent  to  which  he  claimed 
to  have  knowledge  regarding  the  subforemen's  duties  was  stated  by 
him  as  follows: 
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'*Q.  And  did  yoQ  know  the  course  qf  the  business?  A.  In  what  wayf 
"Q.  In  rifenMic-e  to  what  they  did  and  What  their  datlss  were^  A*  What 
kind  of  work  they  would  be  doing?" 
"Q.  Yes.    A.  Yes. 

Even  if  the  qnestion  were  othen,vi<^e  adtr;i-^ible,  \vc  dn  not  think 
the  court  was  required,  in  view  of  what  appeared,  to  treat  this  state- 
ment as  qualifying  the  witness  to  testify  upon  the  point  inquired  about 
and  allow  the  question  excluded  to  be  answered. 

The  next  assignment  of  error  is  that  the  court  ought  to  have  di- 
rected a  verdict  for  the  defendant  on  all  the  evidence. 

Wc  consider  first  the  claim  that  there  was  no  evidence  sufficient  to 
warrant  a  finding  that  McKenzie's  principal  duty  was  that  of  superin- 
tendence.   That  superintendence  was  his  sole  duty  was  not  contended. 

There  was  no  dispute  that  McKenzie  was  in  charge,  as  subforeman, 
of  the  gang  In  whidi  the  plaintiff  was  working  when  injured,  and  was 
thus  intrusted  with  and  exercising;  superintendence.  McKenzie  was 
himself  a  witness  for  the  defendant,  and  testified  that  during  the  entire 
period  of  his  employment  as  subforcman  he  worlced  liimself  nearly  all 
his  time,  that  he  was  doing:  actual  manual  labor  pnrt  (»f  his  time;  how 
much  of  the  time  during  tlie  day  he  could  not  slate.  On  cross-exam- 
inatioQ  he  said  that  whai  in  charge  of  a  gang  engaged  on  a  particular 
job  he  had  full  charge,  the  choice  of  methods  rested  with  him,  he 
gave  orders  to  carry  out  his  own  ideas,  watched  the  men  to  see  that 
his  ideas  were  carried  out,  told  them  wlint  material  to  use.  and  saw 
that  they  used  it,  kept  a  supervision  over  them,  whatever  else  he  was 
doing,  had  in  mind,  whatever  else  he  was  doing,  to  see  that  they  were 
obeying  his  orders,  and  was  supervising  all  the  time.  Before  he  so  tes- 
tified Sie  plaintiff  had  introduced  evidence  which,  as  the  defendant 
concedes,  tended  to  prove  that  McKenzie  "usually  spent  the  greater 
part  of  his  time  directing  the  men  and  only  a  small  part  of  his  time  in 
working  with  his  hands."  The  defendant  contends  that  the  different 
jobs  done  manifestly  varied  so  much  in  character  that  while  McKenzie 
or  any  other  subforeman  nnght  be  superintendiug  only  on  one  job,  on 
another  he  might  be  doing  little  or  nothing  but  manual  labor;  and 
therefore  that  evidence  as  to  what  he  usually  did  does  not  necessarily 
show  in  what  kind  of  work  he  was  spending  most  of  his  time,  or  what 
his  principal  duty  was  on  the  day  of  the  accident.  It  contends  further 
that  the  only  evidence  relating  to  this  particular  day  or  job  was  that 
McKenzie  was  working  with  his  hands  most  of  the  time.  That  Mc- 
Kenzie did  in  fact  work  with  his  hands  on  this  job  is  unquestioned. 
He  was  pulling  on  a  wire  when  the  plaintiff  was  hurt  Two  of  the 
men  in  the  gan^,  witnesses  for  the  plaintiff,  said,  on  cross-examina- 
tion, one  that  McKenzie  worked  pnlltnq-  ropes  and  rlnring  such  thin.efs 
and  helpinj^  out  most  of  the  time  that  day;  the  other  that  McKenzie 
might  on  that  day  have  worked  with  his  hands, the  same  as  the  rest 
of  the  men  the  greater  part  of  the  time,  and  he  thought  he  did  so.  No 
oter  witness  was  questioned  upon  this  particular  point.  But  if  Mc- 
Kenzie, as  might  well  have  been  found  from  the  evidence,  had  been 
given  authority  of  superintendence,  and  was  not  a  mere  laborer  in 
charq-e  of  a  gang,  the  fact  alone  that  he  did  manual  work  also,  even 
for  the  greater  part  of  his  time,  would  not  necessarily  require  the  con- 
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elusion  that  his  principal  business  was  not  that  of  superintendence. 
Working  at  all  times  with  his  hands'  would  not  necessarily  prevent 

the  exercise  of  superintendence  in  such  manner  that  superintendence 
would  be  his  principal  duty.  Canney  v.  Walkcine,  113  Fr  !.  nn,  51  C. 
C.  A.  63,  58  L.  R.  A.  33.  The  jnrv  had  before  them  the  nature  of 
the  work  in  hand,  as  well  as  the  evidence  above  summarized,  and  were 
entitled  to  judge  of  the  extent  to  which  such  work  involved  or  required 
superintendence.  We  think  that  the  learned  judge  who  presided  at  the 
trial  was  right  in  declining  to  hold  that  there  was  no  sufficient  evi- 
dence upon  which  the  jury  could  find  McKenzie's  principal  duty  to 
have  been  superintendence. 

We  next  consider  the  claim  that  the  evidence  did  not  warrant  a  find- 
ing that  the  plaintiff  was  injured  by  reason  of  McKenzie's  negligence. 

The  manner  in  which  the  injury  was  received  was  not  niy<£  in  dis» 
pute.  The  evidence  regarding  it  may  be  stated  as  follows: 

Between  the  two  poles  bclonginfr  to  the  defendant,  from  one  to  the 
other  of  whicli  the  new  telephone  wires  were  being-  strung  (referred  to 
in  the  evidence  as  pole  No.  3  and  pole  No.  4),  six  electric  light  wires, 
not  belonging  to  the  defendant  and  carried  on  a  different  set  of  poles, 
ran  transversely  to  the  dh-ection  in  which,  and  somewhat  bdow  the 
level  at  which,  the  new  wires  were  to  be  strung.  These  wires,  or  some 
of  them,  were  charged  with  a  dangcrotis  current.  They  were  coated 
with  a  weatherproof  compound,  but  were  not  true  instilated  wires.  The 
coating  would  not,  in  the  majority  of  cases,  prevent  a  current  flowing 
from  them  to  a  bare  telephone  wire  in  contact  with  them,  if  the  tele- 
phone wire  were  grounded  somewhere.  When  injured,  the  plaintiff 
was  up  on  pole  3,  at  the  lower  cross-arm,  holding  bade  the  new  tele- 
phone wires,  two  in  number,  which  were  being  strung  together.  One 

end  of  thcni  had  been  passed  over  the  cross-arm  where  he  was  toward 
pole  4.  15oth  were  uninsulated  or  "bare"  wires.  To  that  end  of  them 
which  had  been  passed  over  the  cross-arm  there  had  just  been  attached 
one  end  of  a  piece  of  rope,  and  to  the  other  end  of  the  rope  insulated 
wire,  which  had  been  passed  over  the  electric  wires  and  over  the  cross- 
arm  on  pole  4.  McKenzie,  beyond  pole  4,  was  pulling  on  this  insulated 
wire,  thereby  drawinc^  it.  the  rope  attached  to  it,  and  thereby  the  new 
"bare"  wires  fastened  to  the  rope,  in  a  direction  from  pole  3  across  and 
above  the  electric  li^ht  wires,  toward  pole  4.  At  some  distance  from 
pole  3,  in  the  opposite  direction  from  it,  were  two  other  men  belcmg- 
ing  to  the  gang,  standing  on  the  sidewalk  and  paying  out  the  new 
wires :  each  holding  a  coil  from  which  one  wire  ran.  Between  them 
and  pole  3  was  still  another  telephone  pole,  referred  to  as  No.  2,  about 
as  far  from  pole  3  as  pole  4,  but  in  the  opposite  direction.  The  new 
wires  ran  from  the  coils  held  by  the  two  men  along  the  g^round  for 
some  distance,  then  over  a  cross-arm  on  pole  2 ;  thence  to  pole  3  on 
which  the  plaintiff  was  holding  them  back;  thence,  as  above  described, 
toward  pole  4.  The  electric  light  wires  were  nearer  to  pole  4  than  to 
pole  3.  There  was  evidence  that  the  poles  were  130  feet  apart,  and 
the  electric  liirht  wires  28  feet  from  pole  4  at  their  nearest  point.  As  to 
the  exact  distance  of  the  electric  light  wires  below  the  level  of  the 
cross-arm  on  pole  4,  to  which  the  new  wires  were  being  strung,  there 
was  some  conflict  The  plaintiff's  evidence  made  the  distance  less 
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than  the  defendant's  evidence.  But,  whatever  it  was,  danger  to  the 
plaintiff  was  involved,  under  the  circumstances,  in  contact  between  the 
new  "bare"  wires  and  the  electric  light  wires  below  them.  If,  when 
the  ends  of  the  new  wires  had  been  pulled  far  enough  toward  pole  4 
to  be  over  the  electric  light  wires,  they  and  the  rope  or  insulated  wire 
whereby  they  were  being  drawn  across  sh(juld  be  permitted  to  sag 
between  poles  3  and  4  enough  to  lower  them  to  the  level  of  the  electric 
light  wires,  such  contact  would  occur.  There  was  evidence  that  this 
was  what  happened,  that  such  contact  did  occur,  and  that  the  plaintiff 
was  injured  because  of  it.  McKenzie,  according  to  the  evidence,  while 
pulling,  as  above  described,  upon  the  insulated  wire,  called  out  from  be- 
yond pole  4,  where  he  was:  "Let  them  come."  The  plaintiff  eased 
up  on  the  wires  he  was  holdinc:.  still  retaining  his  hold,  one  or  both 
the  new  wires  touched  the  electric  liiilit  wires,  fire  was  seen  at  the 
point  of  contact,  the  new  wire*?  became  char{2:ed  with  electricity,  which 
also  manifested  itself  in  the  coils  held  by  the  two  men  on  the  side- 
walk, one  coil  becoming  red  hot,  and  the  plaintiff  fell  from  his  posi- 
tion against  other  telephone  \s  ires  already  fixed  to  pole  3.  According 
to  his  testimony,  he  remembered  nothing  after  he  eased  up  on  the 
V  iro^  in  obedience  to  ^^cKenzie's  order,  until  he  was  being  taken  down 
from  t'ne  pole  in  his  injured  condition.  • 

There  was  evidence  from  an  expert  called  by  the  pluiutiu  that  the 
above  method  of  stringing  the  wires  was  not  usual  and  not  proper 
in  view  of  the  circumstances.  To  use  covered  or  insulated  wire,  in- 
stead of  bare  wire,  would  have  been  wisest  in  his  opinion.  This  would 
have  prevented  danger,  and  it  would  be  proper  to  run  one  wire  at  a 
time;  the  foreman  standing  in  the  middle  of  the  street  and  instructing 
the  men  on  the  poles  so  that  they  could  pull  the  wire  along,  keeping 
it  taut  all  the  time.  This  witness,  it  is  true,  said  on  cross-examination 
that,  with  the  method  used,  if  the  man  holding  the  wires  bade  did  the 
work  as  he  would  expect  the  ordinary  intelligent  lineman  to  do  it, 
he  thouerht  the  probabilities  were  that  he  would  pjct  the  new  wire 
across;  but  this,  it  is  obvious,  was  not  necessarily  an  admission  that 
the  method  adopted  was  usual,  safe,  or  proper.  Covered  wire  was 
at  hand  at  the  time,  and  it  appeared,  without  objection,  that  the  wire 
finally  strung  between  poles  3  and  4  over  the  electric  light  wires — ^the 
work  being  completed  by  McKenzie  and  the  remaining  men  after  the 
plaintiff's  injury — was  covered  and  not  bare  wire,  though  McKenzie's 
evidence  tended  to  ascribe  this  use  of  covered  wife  to  purposes  other 
than  that  of  securinir  the  safety  of  the  men  enga.Gfed. 

There  was  also  evidence  that  McKenzie  himself  ordered  the  plaintiff 
Up  pole  3  with  the  new  wires  and  the  rope  tied  to  them,  himself  tied 
the  other  end  of  the  rope,  after  the  plaintiff  had  passed  the  wires  over 
the  cross-arm  on  pole  3,  to  the  insulated  wire,  and  himself  took  part  in 
passing:  the  insulated  wire  over  the  electric  light  wires  and  the  cross- 
arm  on  pole  4,  before  he  went  beyond  pole  4,  and  pulled  upon  the 
insulated  wire,  as  above  stated. 

It  appeared,  further,  that  there  were,  besides  the  electric  light  wires, 
two  trolley  wires,  which  also  crossed  the  line  of  the  telephone  wires 
between  poles  3  and  4.  These  ran  at  a  level  considerably  below  that 
of  the  electrk  light  wires.  They  were  bare  wires  and  known  to  be 
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dangerous.  McKenzie  told  the  plaintiff  when  he  sent  him  up  pole  3 
to  hdd  the  telephone  wires  back  off  the  trolley  wu-es ;  but,  according 
to  the  plaintiff,  no  warning  as  to  the  electric  li^t  wires  was  ever  given 
him,  he  did  not  know  they  were  there,  and  he  was  never  told,  and  did 

not  know,  that  the  new  wires  were  to  be  carried  over  electric  light 
wires  at  all,  Tlie  defendant's  evidence  was,  on  the  contrary,  that  Mc- 
Kenzie told  the  plaintiff,  when  he  ordered  him  np  pole  3,  with  the  new 
wires,  to  hold  them  off  the  electric  light  wircb. 

There  was  evidence  that,  after  the  plaintiff  readied  the  position  on 
pole  3  in  which  he  was  when  injured,  the  branches  of  a  tree  so  ob- 
structed his  view  as  to  prevent  his  seeing  the  electric  light  wires  from 
there  clearly  enough  to  tell  on  which  side  of  pole  4  they  went,  or 
whether  the  new  wires  were  g"oing  above  or  below  them;  and  that  the 
building  aganist  which  they  had  to  he  seen  from  where  he  was  had 
also  the  effect  of  preventing  him  from  seeing  ^em  with  sufficient  dis- 
tinctness for  that  purpose.  I'p  i  this  point  there  was  contradictory 
evidence  from  the  defendant.  The  trolley  wires  he  could  see,  and  he 
was  looking  out  f^^r  them. 

\Miether  Mci\i  n/u-  was  neglip^ent  or  not  as  regarded  the  plaintiff 

was  clearly  a  questiun  for  the  jury  on  the  evidence,  unless  it  be  true, 

as  the  defendant  contends,  that: 

"Whatever  conclusion  is  reached  aa  to  the  propriety  of  the  method  em- 
ployed, and  on  whatever  groundP  the  allGfratlons  of  negligence  In  tho  deelara- 
tlon  are  rested,  the  risk  was  obvious  to  the  plaintiff,  woa  one  iucideatal  to  the 
bnaineaa  In  which  he  was  engaged,  and  was  therefore  one  which  he  aesumed." 

The  def<Mi(]ant  further  relied  in  support  of  this  contention  upon  evi- 
dence in  subbLance  as  below. 

The  plaintiff  had  had  previous  experience  in  working  on  wires* 
This  had  been  gained  during  the  14  months  prior  to  his  injury,  the 
time  during  which  he  had  worked  for  the  defendant.  There  was  some 
question  as  to  the  nature  and  extent  of  his  experience  in  such  work 
within  that  time.  He  admitted  that  he  knew,  generally  speaking,  the 
danger  involved  in  letting  bare  telephone  wires  touch  uninsulated  elec- 
tric light  wires ;  knew  also  that  without  going  up  and  examining  them 
he  could  not  tell  whether  electric  light  wires  were  insulated  or  not; 
knew  that  electric  light  wires  were  common  in  city  streets;  and  knew 
that  there  were  such  wires  not  only  in  Beverly,  but  on  some  part  at 
least  of  Elliot  street,  the  street  in  which  the  wires  ran  which  caused 
his  injury.  He  was  injured  soon  after  dinner  on  September  30,  1905. 
In  broad  daylight  he  had,  of  course,  the  same  opportunity  of  seeing 
the  electric  tight  wires  in  question,  before  he  went  up  pole  3,  which 
was  open  to  any  one  else  in  the  vicinity.  Printed  "Instructions  for  the 
Avoidance  of  Accidents,"  warninc:  its  employes  to  inspect  for  them- 
selves at  all  times,  directing  them  not  to  place  reliance  upon  inspec- 
tions by  foremen  or  fellow  workmen,  and  cautioning  them  against  the 
danger  from  all  high-tension  wires,  were  displayed,  according  to  the 
defendant's  evidence,  in  its  stock  room  at  Salem.  These  the  plaintiff 
denied  having  seen,  but  he  admitted  having  visited  the  room  referred 
to  "quite  a  few  times."  During  his  experience  with  such  work  he  had 
once  been  warned  by  another  snbfnreman  regarding-  danger  from  an 
electric  light  wire,  and  he  had  once  heard  the  ^ame  subforeman  give 
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a  similar  caution  to  another  man.  With  these  two  exceptions  he  had 
never  heard  the  subforeman  give  such  warnings.  There  was  no  other 
evidence  that  such  warnings  were  usual  or  customary. 

The  i^eneral  risk  of  injury  from  electric  hght  wires  was  doubtless 
a  risk  incidental  to  the  plamtiff's  employment,  and  a  risk  which  he 
had  a^cumed.  We  do  not  think,  however,  that  the  ri?;k  to  the  plaintifF 
frcni  tliese  wires  was,  under  the  particular  circumstances  shown,  a 
risk  which  must  necessarily  have  been  obvious  to  him  at  the  time  of 
his  injury. 

If  It  could  be  said  that  he  must  necessarily  have  known  that  it  woultd 

depend  on  him  alone  whether  the  bare  wires  he  held  should  touch 
electric  light  wires  or  not,  the  risk  involved  in  letting  them  do  so  would 
have  been  obvious,  and  he  would  have  taken  the  chance  at  his  peril 
of  finding-  the  electric  light  wires  dangerously  charged.  But  that  he 
must  have  had  sucii  knowledge  at  the  time  he  was  ordered  to  let  the 
new  wires  come  was  not  the  only  reasonable  conclusion  which  might 
have  been  drawn  from  the  evidence,  notwithstanding  what  appeared 
as  to  his  experience,  or  as  to  his  opportunities  to  know  that  there  were 
electric  licrht  wires  somewhere  between  him  and  pole  4.  It  might  ■^till 
have  been  found  not  obvious  to  him,  from  his  position  on  the  pole, 
that  the  new  wires  were  to  go  over  the  electric  light  wires,  or  were  to 
go  so  near  them,  if  over  them,  as  to  involve  danger  of  contact  with 
tiiem.  He  was  not  being  permitted  to  do  the  work  in  his  own  way, 
and  had  nothing  to  do  with  the  determination  of  these  questions.  They 
were  being  settled  by  !McKenzie  alone.  Still  less  was  it  necessarily  ob- 
vious to  the  plaintiff  how  far  toward  the  dangerous  wires  the  new  wires 
had  been  drawn  at  the  moment  of  McKenzie's  order.  So  long  as 
slackening  them  would  result  only  in  touching  the  dangerous  wires 
with  die  insulated  wire  on  which  McKenzie  was  pulling,  or  with  the 
rope  wfdch  came  next,  letting  them  come  involved  no  danger.  It  was 
not  necessarily  obvious  to  the  plaintifF  that  the  time  had  come  when, 
if  he  slackened  them,  the  bare  wires  would  or  might  touch  the  electric 
lig^ht  wires.  Nor  was  the  court  bound  to  rule  that  the  probability  of 
danger  was  obviously  such  as  to  make  it  the  plaintiti  s  duty  to  investi- 
gate, at  his  peril,  before  obeying  McKenzie's  order  to  let  the  wires 
come.  If  the  danger  was  not  obvious  to  hun,  he  was  entitled  to  rely 
on  McKenzie's  personal  supervision  as  an  assurance  that  the  way  in 
which  the  work  wa^:  being  done  was  re-^sonably  safe,  and  could  not  be 
said  to  have  assumed  any  risk  which  due  care  in  superintendence  might 
have  avoided.  Rockport  Granite  Co.  v.  Cjornholm,  115  Fed.  947,  53 
C.  C.  A.  429 ;  Mahoney  v.  Bay  State  Pink  Granite  Co.,  184  xMass.  287, 
68  N.  £.  202;  Meagher  v.  Crawford  Laundry  Machinery  Co.,  187 
Mass.  586,  73  N.  E.  853. 

The  jury  might  have  found  that  the  plaintiff  while  on  pole  3  did 
not  have  a  fair  opportunity  to  discover  for  himself  what  the  conse- 
quences of  compliance  with  ^McKenzie's  order  might  be,  or  to  what 
extent  it  could  be  safely  complied  with.  They  might  have  found  that 
McKenzie,  in  charge  of  the  whole  operation  and  on  the  ground  below, 
was  or  could  have  been  in  a  position  to  know  and  judge  accurately  re- 
garding these  matters.  Tf  the  danger  might  have  been  fully  obvious 
to  McKenzie,  but  not  obvious  to  the  plaintiff^  we  think  it  was  rightly 
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left  to  the  jury,  under  the  circmiistances  shown,  in  view  of  the  avail- 
able means  of  avoiding  clanger  which  McKensie  nrigfat  have  used  and 

the  opinion  of  the  plaintiff's  expert,  to  say  whether  a  reasonably  pni* 
dent  superintendent  would  have  followed  the  method  adopted  by  Mc- 
Kenzie,  instead  of  a  metlu)fl  safer  in  some  or  all  the  respects  sugs^ested. 
Ur,  if  the  method  adopted  was  found  to  be  in  other  respects  proper, 
it  was  still  for  tlie  jury  to  say  whether  reasonable  prudence  in  super- 
intendence did  not  require  a  caution  to  the  plaintiff  at  the  critical  time 
not  to  let  the  wires  come  too  far,  instead  of  ordering  him  to  "let  them 
come,**  without  any  caution  whatever.  Due  care  in  superintendence 
might  have  required  such  a  caution,  under  the  particular  circumstances, 
even  if  it  was  not  the  practice,  p^cneraily  sneaking-,  to  warn  men  at 
work  in  running  wires  regarding  the  presence  oi  other  wires  which 
might  be  dangerous. 

ft  is  also  evident  from  what  has  been  stated  that  contributory  negli- 
gence on  the  plaintiff's  part  in  permitting  the  new  wires  to  touch  the 
electric  light  wires  did  not  necessarily  appear. 

The  only  remaininpf  error  assigned  is  the  refusal  of  an  instruction 
requested  on  the  question  of  the  plaintitT's  due  care  in  another  respect. 
The  instruction  asked  was  that  he  was  not  exercising  due  care  if,  at 
the  time  of  the  accident,  any  part  of  his  person  was  in  contact  with 
any  telephone  wires  other  than  the  new  wires  whidi  were  being  strung. 
We  think  it  would  have  been  obviously  improper  to  bind  the  jury  thus 
rigidly  to  a  conclusion  from  one  fact  which  mieht  have  hcfMi  found, 
without  regard  to  any  otlier  circumstances  developed  in  the  case  and 
involving  questions  for  the  jury. 

Whether  or  not  the  plaintiff  had  proved  that  he  was  In  the  exercise 
of  due  care  was  rightly  left  to  the  jury  on  all  the  evidence  tmder 
proper  instructions. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  his  costs  of  appeaU 


(190  Fed.  32S.> 

HAIOHT  &  FBEGSB  00.  T.  WEISS  et  al. 
(Glrcolt  Oourt  of  AppealSr  Vint  drcalt  October  1,  1007.) 

No.  605. 

1.  O0UBT&— Jurisdiction  of  Fbdbbai.  Oourt8^( Corporations. 

Tt  is  sotllfd  law  that  for  i)«rposf»<?  of  the  Jurisdiction  of  a  federal  court 
a  corporati<»ii  is  a  citizeu  ouly  of  the  state  In  which  It  is  Incorporated; 
and,  where  it  is  doing  bushiess  and  has  an  establlsbod  office  in  anotber 
state,  such  fact  does  not  affect  its  citizenship,  but  it  mny  l)e  there  sued 
la  such  court  by  a  citizen  of  the  state  residing  in  the  district 

[Ed.  Not&— For  cases  In  point,  see  Cent  Dig.  vol.  13,  Courts,  S  SCO. 

Jurisdiction  over  iM)i-poration8,  MO  Bote  tO  8t  Loutfl,  1.  AL  ft  B.  By.  Co. 

T.  Neweom.  <)  C.  C.  A.  174.] 

2.  Equity— JuBisDicTioN— Remedy  at  Law. 

A  bill  against  a  corporation,  which  aska  for  the  cancellation  of  re- 
leases alleged  to  have  been  fraudulently  obtained  by  defendant,  and  far- 
ther aslis  that  defendant  be  wound  up  on  the  ground  of  lusolvenry.  and 
al«o  on  tlie  ground  that  Its  husincss  is  Illegal,  states  a  case  cognizable  ta 
equity,  so  that  the  bill  cannot  he  dismlseed  on  the  ground  that  oomplalih 
aat  bas  an  adequate  remedy  at  law,  becauBe,  when  a  bill  etatea  one  eause 
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of  action  cognizable  in  oqoity,  it  is  not  subject  to  a  motion  to  dismtBS, 
even  though  it  states  other  grounds  of  suit  not  so  cogni/ablo. 

[EkJ.  Note.— For  cases  in  point,  ?jpe  Cent  Dig.  vol.  10,  Equity,  8  750.J 

8.  Appeal— Review— FiNDiNOs  of  Masteb. 

Where  an  order  referring  tbe  whole  caafle  to  a  master  would  haTe  been 

Irrf't-Mi!:ir  \\'hfMi  made,  nnclor  the  equity  rules,  unless  hy  consent  of  the  par- 
ties, buch  consent  must  be  presumed  by  the  appellate  court,  in  the  ai> 
fuaace  of  ansrlliing  on  tbe  subject  in  tbe  record. 
4  Same— Waiver  of  Right  of  Appeal— Acquiescence  in  Oboeb. 

Where,  after  the  entry  of  an  ex  piirto  order  appointing  a  tenjporary  re- 
ceiver, the  defendant  by  agreement  made  by  counsel  consented  to  the  re- 
tention of  the  receivership,  he  cannot  review  aucfa  order  on  an  aiWMl  tak- 
en from  a  subsequent  decree  in  the  ratise. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  d.  Appeal  and  Bnor, 
I  3611.1 

Appeal  from  the  Circuit  Court  o£  the  United  States  for  the  District 
of  Massachusetts. 
See  15B  Fed.  479. 

Gilbert  F.  Ordway  (Franklin  Bien,  on  the  brief),  for  appellant 
William  P.  Maloney,  for  appellee  Weiss. 

William  D.  Turner  (George  Hoague,  on  the  brief),  for  appellees 

Colt  and  Campbell  and  others. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity,  brought  on  May 
8,  1905,  by  Anna  L.  H.  Weiss,  administratrix,  against  the  Haight  & 
Freese  Company,  a  corporation,  in  behalf  of  herself  and  other  creditors 
who  might  intervene;  but  neither  the  complainant  nor  any  one  else 

who  did  intervene  had  recovered  judgment.  The  complamnnt  describes 
herself  as  a  citizen  of  Massachusetts,  and  the  respondent  as  a  corpora- 
tion created  by  the  laws  of  New  York,  with  a  usual  place  of  business 
in  Massachusetts,  and  as  having  appointed  the  commissioner  of  corpo- 
rations of  Massachusetts  its  attorney  for  receiving  service  of  process. 
Of  course,  the  allegation  that  it  has  a  usual  place  of  business  in  Mas- 
sachusetts, coupled  with  the  allegation  that  it  had  appointed  the  com- 
missioner its  agent  for  receivinp^  service  of  process,  must  be  accepted 
as  equivalent  to  a  statement  that  the  cor|>oTation  was  transacting  busi- 
ness in  Massachusetts  at  the  time  the  bill  was  brouglit. 

A  number  of  tiie  errors  assigned  insist  merely  that  the  Circuit  Court 
had  no  jurisdiction  because  the  allegations  of  the  InII  make  the  corpora- 
tion a  citizen  of  Massachusetts,  so  that  consequently,  on  its  face,  both 
complainant  and  respondent  are  citizens  of  that  state.  After  the  Su- 
preme Court  has  rendered  decision  on  decision  that  a  corporation  can- 
not migrate,  and  that  the  fact  that  it  is  doing  business  in  a  state  other 
than  that  of  its  organization  does  not  create  it  a  citizen  thereof,  it 
seems  quite  inconceivable  that  a  proposition  of  Ihis  character  should  be 
urged  on  us.  The  respondent  cites  a  decision  of  the  Circuit  Court 
for  this  circuit  (Consolidated  Store  Service  Co.  v.  Lamson  Co.,  41  Fed. 
833)  ;  but  that  decision  was  entirely  in  harmony  with  the  law  as  we 
have  stated  it.  It  is  true  that  in  that  suit,  which  was  between  two  cor- 
porations, neither  ccTrporation  was  organized  in  the  state  constituting 
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the  district  where  the  suit  was  brought;  but  that  was  not  the  point 
vyhich  was  pressed  on  the  court.  The  court,  at  page  834,  referred  dis- 
tinctly to  the  rule  we  have  stated,  that  a  corporation  cannot  migrate, 
and  expressed  the  fact  that  this  was  even  then  well  settled.  The  opin- 
ion continued  as  follows: 

"T  tliink,  however,  the  trae  ground  npon  which  the  court  sbould  take  Juris- 
diction is  this:  Tli:!t  the  corporation  consents  to  bo  snM  as  a  condition  for 
doing  busiuetis  withm  such  state,  and  that  it  i^ould  be  Jueici  to  its  agreement/' 

At  that  time  this  proposition  was  somewhat  doubtful,  hut  it  has  since 
been  thoroughly  established  by  tiie  Supreme  Court  to  be  the  law;  and 

it  is  on  that  ground,  in  connection  with  the  fact  that  complainant  is  a 
citizen  of  Massachusetts,  that  the  corporation  was  lawfully  served  in 
the  district  of  Massachusetts,  and  the  Circuit  Court  for  that  district 
could  take  jurisdiction. 

The  complainant  declares  that  she  is  the  administratrix  of  the  estate 
of  one  Charles  Weiss ;  that  the  respondent  is  a  corporation  doing  what 
is  known  as  a  "bucket-shop"  business  at  Boston,  New  York,  and  else- 
where ;  that  her  intestate  gave  the  respondent  orders  for  the  purchase 
and  sale  of  stocks,  payinj^  in  various  sums  of  money  amounting  in  all 
to  $5,380;  that  he  supposed  the  respondent  was  actually  buying  and 
selling  stocks  on  his  account ;  that,  instead  of  buying  and  selling,  the 
respondent  was  simply  making  book  entries,  without  any  actual  trans- 
actions, thus  doing  the  "bucket-shop"  business ;  that,  after  the  decease 
of  A\'ei'=;s,  the  complainant,  ns  ndministratrix,  had  a  settlement  with  the 
respondent  in  which  it  made  due  her  onlv  $160;  tliat  hoth  the  com- 
plainant and  her  intestate  were  ignorant  of  the  fact  that  tiic  respond- 
ent's transactions  with  the  intestate  involved  in  the  account  were  ficti> 
tious,  in  that  no  actual  purchases  and  sales  were  made ;  that  the  ac- 
count was  wholly  fictitious,  unknown  both  to  Weiss  and  the  complain- 
ant, as  his  administratrix  ;  that,  in  consequence  thereof,  the  re<=:pondent 
really  owed  the  complainant,  as  such  administratrix,  at  the  time  of  the 
settlement,  $5,380,  less  $1()0  paid  her  by  it;  that  full  releases  had  been 
given  both  by  Weiss  and  by  the  complainant,  as  his  administratrix,  in 
ignorance  of  the  facts;  and  that  the  releases  were  therefore  invalid. 
Ine  bill  contained  prayers  that  an  account  mi^ht  be  taken  of  the 
amounts  due  complainant,  and  for  such  other  relief  as  the  case  might 
require,  which,  of  course,  involved  the  canceling  of  the  releases. 

The  bill  also  complained  that  the  re«5pondent  was  en.cfag-ed  in  an  ille- 
gal enterprise,  meaning  what  it  described  as  a  "bucket-shop"  business, 
and  that  therefore  the  corporation  should  be  restrained,  and  be  wound 
up,  and  its  assets  distributed.  It  further  alleged  that  tiie  corporation 
had  a  large  number  of  creditors  and  not  sufficient  assets  to  pay  their 
claims,  ancl  that  it  was  carn'incf  on  its  operations  from  day  to  day  by 
means  of  the  money  received  from  its  customers,  dcalinq;  with  them  in 
the  illegal  and  fraudulent  manner  which  we  have  described,  and  it  was 
so  framed  as  to  make  the  alleged  insolvency  anotlier  ground  for  the 
distribution  of  its  assets.  The  allegations  of  the  bill,  and  the  portions 
thereof  asking  relief,  were  not  exactly  in  the  order  or  the  phraseology 
which  we  have  stated,  but  the  substance  was  in  accordance  therewith. 

Sundry  creditors  were  permitted  to  intervene;  but  we  do  not  per- 
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oetve,  so  far  as  that  is  concerned,  that  we  will  have  any  occasion  to 
do  more  than  to  state  the  fact. 

On  the  filing  of  the  bill,  and  without  notice  to  the  respondent,  but 
on  a  moticMi  therefor  wliich  was  supported  by  a  bond  given  by  the  com- 
plainant with  a  surety  in  tlie  penal  sum  of  $10,000,  conditioned  to  re- 
spond to  damages  as  usual,  a  receiver  was  appointed,  the  order  for 
whidi,  of  course,  was  merely  interlocutoiy,  so  that  the  receiver  as  thus 
appointed  should  probably  be  described  as  an  interlocutory  receiver. 
On  June  5,  1905,  the  respondent  filed  an  answer,  the  substance  of  which 
b  sufficiently  stated  by  it  as  follows : 

"Thp  answer  of  the  defciKl;int  alleged  that  Charles  Weiss,  the  complain- 
ant's intestate,  fully  underi»tood  the  nature  of  hla  transactlona  with  the  de- 
fendant, and  that  the  defendant  transacted  baslnees  with  nld  Welm  accord- 
ing to  his  Instructions;  tl;;it  the  romplalnnnt,  :is  nrlminlstratrlx,  was  pnid  the 
sum  due  the  said  Charles  Weiss  according  to  his  account  with  the  UefeuUant, 
and  thereupon,  after  a  full  opportunity  to  examine  tiie  same,  freely  and  volun- 
tarily executed  and  delivered  to  flic  dpfendant  a  release  under  seal,  wherein 
she  released  and  discharged  the  defendant  from  all  right  of  action,  claim,  or 
demand  for  any  payment  at  any  time  heretofore  made  or  value  of  anything 
at  any  time  heretofore  delivered  on  any  contract  or  tt:iiisaction  whatever, 
and  covenanted  never  to  sue  therefor.  Tlie  answer  further  alleged  that  the 
business  of  the  defendant  was  legitimate  and  proper,  and  that  it  Icept  pi-oper 
books  of  account,  and  WAS  able  to  meet  all  its  just  claims  In  the  ordinary 
course  of  busloeas." 

It  filed  no  plea  nor  demurrer.  Subsequently  it  amended  its  answer ; 
but  we  need  not  refer  to  the  details  of  this.  On  January  17,  1906,  the 

complainant  filed  a  general  replication,  and  thus  the  case  was  put  fairly 
and  formally  at  issue  on  serious  and  important  questions  of  fact  and 
law.  No  proceedings,  however,  were  taicen  in  accordance  with  the 
rules  in  equity  67  et  scq.,  which  direct  how  proofs  shall  he  made  up 
after  formal  issues  in  the  manner  we  have  described but  the  case  was 
referred  to  a  master,  who  passed  on  all  the  substantial  issues,  and  made 
a  report  to  which  the  respondent  excepted  at  great  length.  The  excep- 
tions were  overruled,  and,  on  June  10,  100(5,  a  decree  was  entered  sns- 
taininj:^  tfi^  claims  of  the  original  complainant  and  of  some  of  the  cred- 
itors who  intervened,  and  settling;-  the  nmonnt  of  each.  We  du  not  find 
the  decree  specifically  adjudj^cd  that  tlic  releases  in  question  were  in- 
valid and  ordered  them  annulled.  It,  however,  adjudged  that  the  alle- 
gations of  the  bill  of  complaint  had  <becn  fully  sustained  by  the  proofs, 
and,  as  we  have  said,  it  established  the  claims  of  the  complainant  and 
of  the  inter\'ening  creditors.  This  necessarily  includes  an  adjudication 
setting:  aside  the  relea'-^es,  notwithstandintr  the  lack  of  specific  phrase- 
ology to  that  effect.    The  decree  also  contained  the  following: 

"Ordered,  adjudged,  and  decreed  as  follows: 

'That  the  receiver  heretofore  amiolnted  In  said  causey  James  D.  Colt,  be. 

unrl  be  hereby  Is,  made  permanent  reii  ivpr.  with  full  power  to  receive,  sno 
for,  and  r^ver  all  moneys,  debts,  or  property  to  which  said  company  may  be 
entitled,  and  to  enforce^  by  suit  or  otherwise,  or  to  compromise^  in  bis  discre- 
tion, any  and  all  liabilities  of  any'iiorsnn  or  corporation  to  said  company;  to 
sell  and  dispose  of,  either  at  public  auction  or  at  private  sale,  at  such  prices 
and  upon  such  terms  as  he  may  deem  expedient,  all  property,  choaeti  In  action, 
rights  of  action,  and  as.sc'ts  Itolon^'hif;  to  said  eomjiany;  and  wltli  all  sucli  other 
powers  as  are  incidental  to  a  full  and  complete  admluistration  of  his  duties  as 
•ocb  permanent  lecelTer,  to  tbs  end  that  all  the  property  and  effects  of  said 
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corporation  mny  be  collected  and  converted  Into  caab,  in  order  to  be  tffltribafe* 

ed  as  hereinafter  provided." 

This,  in  accordance  with  the  settled  practice  of  the  Supreme  G)urt, 
was  an  appealable  decree ;  and  tliereupon  the  coniplainant  seasonably 
appealed  to  us,  and  assigned  fornmlly  17  allcs^cd  errors.  The  seven- 
teenth referred  to  the  exceptions  to  tlic  master's  re^x/rt  of  which  we 
have  already  spoken,  as  to  which  the  respondent's  brief  relies  on  Zl, 
making  in  fact  48  distinct  alleged  errors  on  which  we  have  been  asked 
to  pass. 

in  the  proj^ress  of  tlie  proceedingfs,  the  receiver  settled  an  account,  to 
which  some  objections  were  taken  by  the  respondent.  The  respondent 
did  not,  however,  take  out  any  citation  tu  the  receiver,  brought  to  uur 
attention  or  which  we  have  discovered,  so  that  the  account  is  not  before 
us.  Notwithstanding  tlie  receiver  was  not  made  a  party  to  the  appeal, 
he  has  filed  a  brief,  which  we  have  no  occasion  to  consider,  not  only  be- 
cause no  issue  involvinpf  him  is  before  iis.  inasmuch  as  he  is  not  named 
in  the  citation,  but  also  because  it  is  ilie  receiver's  duty  to  hold  the 
scales  evenly,  and  not  to  intermeddle  beyond  the  orders  of  the  court  ap- 
pointing him  in  questions  between  the  original  parties  to  the  litigation 
which  do  not  personally  affect  him.  As,  however,  the  allowance  of  the 
receiver's  accounts  and  certain  special  allowances  to  the  receiver  were 
assiGfned  l)y  the  respondent  as  errors,  and  as  both  parties  have  sub- 
mitted certain  views  in  reference  thereto,  wc  may  as  well  observe  that 
the  record  is  in  no  fonn  to  enable  us  to  pass  on  the  questions  involved 
with  regard  to  either  branch  of  this  topic.  The  account  covers  nearly 
10  printed  pages,  and  is  made  up  of  numerous  details,  the  most  of  them 
of  petty  amounts.  The  order  of  the  Circuit  Court  allowing  it  was  gen- 
eral and  in  lump.  The  accounts  were  never  sent  to  a  master  so  far  as 
the  record  shows;  and,  even  if  there  were  any  proofs  or  suggestions 
which  would  enable  us  in  any  particular  to  fathom  any  of  the  questions 
involved,  we  should  decline  to  do  it.  As  explained  by  the  Supreme 
Court  in  Chicago,  etc.  Railway  v.  Tompkins,  176  U.  S.  167,  179,  20 
Sup.  Ct.  336,  44  L.  Ed.  417,  we  should  not  undertake  the  work  which 
should  be  done  by  a  master.  Therefore  in  no  event  is  there  sufficient 
in  the  record  to  enable  ns  to  take  up  this  topic. 

A  proposition  made  by  the  respondent  that  the  court  was  w  ithout  au- 
thority to  allow  tlie  receiver's  accounts  until  the  final  determination  of 
the  cause  was,  of  course,  without  support,  either  in  law  or  practical 
sense,  with  reference  to  one  like  that  in  question  here,  which  related 
mainly,  if  not  entirely,  to  minor  necessary  expenses  pendente  lite. 

Several  errors  assigficd  relate  to  the  refusal  to  grant  a  motion  to 
dismiss  the  hill.  We  are  told  that  some  time  during  the  progress  of 
the  litigation  the  respondent  moved  to  dismiss  the  bill  on  the  ground, 
as  stated  by  it  in  its  assignment  of  errors,  that  the  complainant  had  an 
adequate  remedy  at  law.  The  briefs  of  both  parties  have  paid  scant 
regard  to  our  rules,  and,  as  to  this  motion,  neither  has  referred  us  to  the 
page  where  it  can  be  found,  so  we  take  the  facts  from  the  parties.  It 
is  said  that  this  motion  was  not  made  until  after  replication,  the  ref- 
erence to  the  master,  and  the  filing  of  his  report,  and  it  is  claimed  by 
the  complainant  that  this  delay  operated  as  a  waiver.  The  bill  contains 
several  idleged  grounds  of  proceeding,  all  of  which  are  equitable  in 
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their  nature,  and  for  none  of  which  can  a  rciiicdy  be  given  at  law.  The 
first  is  for  relief  by  canceling  of  releases  under  seal  said  to  have  been 
fraudulently  obtained,  which  is  peculiarly  a  topic  for  equity.  The  next 
is  the  claim  that  the  corporation  was  insolvent,  and  askinp^  for  the 
windinc:  up  of  its  affairs  on  that  ground.  Passing  by  the  question 
wlicther  a  bill  for  that  purpDSc  should,  if  objected  to,  be  allowed  to  be 
maintained  outside  of  the  district  of  the  domicile  of  the  corporation, 
and  also  the  question  arising  from  the  fact  that  the  Supreme  Court 
has  steadily  maintained  that  a  debtor  has  a  right  to  an  issue  to  a  jury 
on  a  claim  which  has  not  gone  to  judgment,  and  that  therefore,  in  the 
federal  courts,  an  ordinary  creditors'  bill  cannot  be  maintained  until 
there  has  been  a  judgment,  such  relief  is  clearly  equitable  in  its  na- 
ture, unless  there  is  some  statute  especially  providing  fur  the  winding 
up  of  corporations. 

The  third  topic  of  which  the  bill  treats  is  a  daim  that  the  corpora- 
tion be  w^ound  up  because  its  main  business  was  that  of  conducting 
"Ijucket  shops,"  which  it  is  said  is  of  a  fraudulent  chnmr  ter.  I'assinej 
by  the  question  whether  a  corporation  can  be  wound  up  lor  any  reason 
of  that  nature  unless  a  statute  of  the  state  of  its  creation  especially  pro- 
vides therefor,  this  topic  is  also  one  purely  for  equitaUe  consideration. 
Therefore,  aside  from  the  fact  that,  even  where  there  is  an  adequate 
remedy  at  law,  the  right  to  exclude  the  complainant  from  the  chancery 
may  be  waived  when  the  topic  is  f  f  art  equitable  character,  as  complain- 
ant says  was  done  here,  it  is  clear  that  the  whole  subject-matter  of 
this  bill  was  purely  equitable,  and,  therefore,  in  no  event  could  a  mo- 
tion be  sustained  of  the  character  we  have  described.  Indeed,  we  may 
go  further  and  remark  that,  inasmuch  as  the  daim  for  the  canceling 
of  the  releases  In  question  was  properly  suable  in  equit> .  a  motion  to 
dismiss  would  not  lie,  even  if  the  entire  burden  of  the  bill  aside  from 
that  wa!>  not  anywhere  coc^nizable,  because  even  in  that  event  the  re- 
spondent's remedy  would  not  be  by  a  nictirin  to  dismiss,  or  bv  a  gen- 
eral demurrer,  but  by  a  denmrrer  to  the  parts  of  the  bill  which  were 
demurrable  and  an  answer  or  plea  to  the  rest. 

The  remaining  errors  assigned,  except  the  seventeenth,  and  except 
the  objection  based  on  the  fact  that  a  receiver  was  appointed  without 
notice,  are  either  clearly  frivolous  or  relate  to  ni^iTic^s  as  to  which  the 
record  is  not  sufficient  to  show  that  they  could  l)e  prejudicial,  even  if 
they  were  erroneous.  The  seventeenth  assignment  concerns  excep- 
tions to  the  rulings  of  the  master.  The  mastePs  report  was  summarily 
filed  without  any  submission  to  the  parties  of  a  draft  as  required  in 
equity,  so  that  there  was  no  opportunity  to  file  excepticms  before  him, 
and.  consentif'titlv,  no  explanations  by  him  wbicli  would  enable  this 
court  to  understand  the  relations  of  the  exceptions  to  the  facts  of  the 
case.  Neither  were  the  proofs  brought  in  by  the  master.  The  parties 
have  not  referred  us  to  the  order  appointing  the  master,  and  we  have 
not  found  it.  It  was  said  in  the  opinion  of  the  learned  judge  of  the 
Circuit  Court,  and  also  by  counsel  for  the  complainant,  that  this  order 
did  not  require  him  to  return  the  ])roofs  into  court.  We  arc  unable, 
therefore,  to  di'-cnver  enouuh  in  the  record  to  assist  us  in  detenninitic;' 
whether  his  rulmgs  objected  to  were  material  or  prejudicial,  even  if 
erroneous. 
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In  fact,  inasmuch  as  the  reference  to  the  master  of  the  issues  raised 

by  the  bill  and  answer,  at  the  stage  of  the  case  when  it  was  made,  was 

irrcp^ular  under  equity  mic?  f^7  et  seq.,  to  which  we  have  referred,  nnd 
under  the  decisions  in  Kimberiy  v.  Arms,  129  U.  S.  612,  524,  9  Sup. 
Ct.  355.  32  L.  Ed.  764,  and  Davis  v.  Schwartz,  155  U.  S.  C31,  636,  637, 
15  Sup.  Ct.  237,  39  L.  Ed.  289,  unless  made  by  the  consent  of  the  par- 
ties, we  are  unable  with  this  defective  record  to  divest  his  report  in 
any  particular  of  the  peculiar  force  which,  according  to  the  decisions 
we  have  cited,  must  be  given  it.  While  we  are  not  able  to  ascertain 
f ri>:n  the  record  that  the  reference  wa?  hv  the  express  consent  of  the 
parties,  yet.  as  otherwise  it  would  have  been  irregular,  and  was  not 
objected  to  so  far  as  the  record  shows,  we  must  conclude  that  it  liad 
their  implied  consent  if  not  an  express  one.  In  any  view,  however, 
there  is  not  enough  before  us  to  enable  us  to  review  any  of  the  findings 
excepted  to.  The  decree  appealed  from  conformed  strictly  to  the  find- 
inc^s,  so  that  it  follows  that  we  cannot  review  it  adversely  in  any  par- 
ticular. 

We  have  been  asked  to  pass  on  48  distinct  propositions.  We  think 
we  have  explained  fully  our  views  on  all  the  topics  to  which  our  atten- 
tion has  beisn  at  all  carefully  called;  and,  there  are  so  many  objec- 
tions, the  court  cannot  be  expected  to  run  out  for  itself  any  questions 
with  regard  to  which  it  has  been  addressed  only  in  a  general  manner. 

One  topic  of  an  interlocutory  character  remains  to  be  considered. 
As  we  have  said,  a  receiver  of  the  assets  of  the  respondent  corporation 
was  appointed  immediately  on  the  filing  of  the  biU,  without  notice  to 
it,  on  the  giving  of  a  bond,  with  a  surety,  in  the  penalty  of  $10,000. 
The  fact  that  a  receiver  was  so  appointed  makes  tlie  burden  of  a  very 
considerable  number  of  the  errors  assig-ned.  Appointing  a  c:enernl  re- 
ceiver of  the  assets  of  a  corporation,  or  a  copartnership,  or  an  individ- 
ual, carrying  on  an  active  btisiiiess,  in  which  the  maintenance  of  the 
credit  of  the  respondent  is  a  necessary  clement,  is  quite  equivalent  to 
the  issue  of  an  execution  before  judgment,  and  means,  ordinarily,  finan- 
dal  ruin.  Therefore,  in  Joseph  Dry  Goods  Co.  v.  Hccht,  1 20  Fed.  760, 
764,  57  C.  C.  A.  64,  the  opinion  rendered  in  behalf  of  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  well  said : 

"Noth'o  should  be  plren  nnd  the  defenflnut  fnrnishpd  an  opportmilty  to  hf 
heard,  except  in  cases  of  Imperious  neeet^ity,  requiring  immeUiate  action,  by 
tbe  court,  and  where  protection  can  be  afforM  tlie  plaintiff  In  no  otiier  way.** 

Consequently,  in  thnt  case  the  decree  of  the  Circuit  Court  appointing 
a  receiver  was  reversed  on  an  ap[>eal  taken  witliin  the  period  of  statu- 
tory limitation.  The  receiver  here  was  appointed  on  May  8,  1905.  The 
act  now  in  force  is  that  of  April  14, 1906  (34  SUt  116,  c.  1627),  which 
has  not  changed  the  law  so  far  as  any  question  before  us  is  concerned. 
The  law  in  force  on  May  8, 1905,  was  that  of  June  6, 1900  (31  Stat.  6G0, 
c.  803  [U.  S.  Comp.  St.  1901,  p.  551]).  Under  tlie  last-named  statute 
the  respondent  migfht  immediately  have  appealed  from  the  decree  ap- 
pointing tlie  receiver;  and  it  was  settled,  in  accordance  with  plain  rules 
of  interpretation,  in  Joseph  Dry  Goods  Co.  v.  Hccht,  just  cited,  tlial 
an  appeal  would  tie  notwithstanding  the  order  appointing  the  receiver 
was  ex  parte. 
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The  time  limit  for  an  appeal  under  the  statute  of  1900  was,  as  is 

well  known,  30  days.  It  ha'?  never  been  decided  by  the  Supreme  Court 
whether  that  statute,  or  other  statutes  of  that  class,  still  permit  appeals 
from  the  interlocutory  orders  to  which  they  relate  to  be  taken  after  final 
decrees  and  after  the  expiration  of  more  than  ;iO  days.  It  would  not  be 
an  unusual  or  an  unjust  construction  to  hold  that  they  do  not,  because, 
as  in  the  present  case,  if  the  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver  Iclayed  as  it  was  prior  to  this  class  of  statutes, 
the  appellate  tribunal  is  left  to  deal  often  with  mere  wreckage ;  and, 
as  in  the  present  case,  ordinarily  no  advantaije  comes  from  a  reversal. 
In  view  of  this  last  fact,  we  are  quite  content  that  the  record  shows 
beyond  question  that  the  respondent  acquiesced  in  the  a|)[}ointment  of 
the  interlocutory  receiver  promptly  after  it  was  made.  While  it  is  true 
that  tlie  terms  of  the  asi^rcemcnt  relating  thereto,  signed  by  the  counsel 
for  the  parties  and  filed  in  court,  and  on  the  same  dav  put  \uto  the  form 
of  an  interlocutory  order  or  decree,  did  not  in  ex])rc».s  lan^uaj:^e  state 
that  the  parties  acquiesced  in  tlie  receivership,  yet  they  were  of  so  rad- 
ical a  character  that  in  equity  the  respondent  cannot  deny  an  implied,  if 
not  an  express,  consent. 

Both  the  agfreement  and  the  interlocutory  order  contained  a  provi- 
sion that  the  powers  of  the  receiver  should  be  those  of  a  pcmianent  re- 
ceiver until  the  fuial  determination  of  the  cause ;  and,  what  is  an  em- 
phatic feature,  they  provided  that  the  bond  to  which  we  have  referred 
should  be  canceled  and  all  liability  thereunder  terminated.  All  this  is 
inconsistent  in  equity  with  any  proposition  that  the  order,  or  decree,  ap- 
pointing the  receiver  can  now  be  reversed. 

Perhaps  we  should  observe  that  one  of  the  errors  assigned  com- 
plained that  creditors  were  allowed  to  intervene  and  to  obtain  relief  con- 
currently with  the  original  complainant.  This  is  based  on  the  proposi- 
tions that  the  intervening  petitioners  had  filed  no  proper,  sufficient,  or 
legal  petitions,  pleadings,  or  statements  of  claims,  and  that  they  had 
in  no  way  established  their  right  to  be  made  parties.  So  far  as  the 
last  branch  of  these  objections  is  concerned,  they  did  establish  tlicir 
claims  before  the  master  to  his  satisfaction  ;  and,  as  we  have  shown, 
we  cannot  on  this  appeal  revise  the  master's  doings.  The  respondent's 
brief  is  practically  a  nullity  beyond  restating  this  assignment  in  general 
language,  and  it  contains  no  references  to  the  record  required  by  our 
rules.  All  we  have  been  able  to  find  through  our  own  investigation 
IS  a  motion  by  the  respondent  for  specifications  by  the  intervening 
creditors,  without  anything-  to  show  that  it  wn^  ever  broui^ht  to  the 
attention  of  the  court.  For  this  and  other  reasons,  the  record  is  insufti- 
cient  to  call  on  us  to  review  the  case  so  far  as  this  topic  is  concerned. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellees  recover 
their  costs  of  appeal. 
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(156  Tea.  886.) 

'  NORTHBRN  PAO.  RX.  GO  t.  WBNDEU 
(Oliealt  Ooort  Of  Appeato*  NlnCi  Gtarenlt  Oetober  7,  1907J 

No.  1.426. 

1.  ICasteb  and  Sebvant— Action  fob  Imjubt  to  Sebvant— Eviderce. 

In  an  action  by  an  employ^  to  recover  for  au  injury  resnltlng  from  tbs 

bri  aklng  of  a  belt  used  to  run  a  planing  luiu  hiiio,  the  alleged  uejrligeiK  e 
of  defendant  being  tlie  u5?o  of  a  belt  which  was  decayed  and  defective  by 
reason  of  its  age,  it  was  not  error  to  admit  evidence  offered  by  plaintiff 
to  show  that  tbe  Icnives  of  the  ninchlne  were  dull  at  the  time,  and  tbe 
gauge  ina(XHrnte,  nor  to  establish  au  in<lei>endent  and  different  act  of  neg- 
ligence, but  an  iiiiuwiug  couditiouti  likely  to  be  met  with  and  affecting  tlie 
atratn  on  tbe  belt 

[Ed.  Note.— For  caaea  In  poln^  aee  Gent.  Dig.  toL      Haater  and  Sezr* 

ant,  i  920.] 

2»  Bame— QrESTioNs  fob  Juby. 

In  an  action  by  an  employ^  to  recover  for  an  injury  resnltlng  from 
Oie  breaking  of  a  belt  alleged  to  bave  been  due  to  ita  age  and  d^ecttve 

condition,  evidence  that  the  breaking  might  have  been  due  to  otber  caiiaea 
held  insuilirient  to  entitle  defendant  to  tbe  direction  of  a  verdict. 

LEd.  Kote. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, «  106»-1182.] 

8.  Bamb— AaauMPTioN  or  Bias. 

A  workuiiri.  who  was  injured  by  the  breaking  of  a  belt  nsod  to  nra  a 
machine  due  to  its  weakness  from  age  and  firom  a  recent  splicing,  al- 
tbongta  be  bed  operated  tbe  mecblne  for  eome  years,  cannot  be  beld  to 

have  assumed  the  risk  from  sufh  danger,  where  it  Is  not  shown  that  he 
Icnew  tbe  age  of  tbe  belt,  or  what  tbe  life  of  sacli  a  belt  was,  or  tbat 
tlie  splicing  would  increase  its  tendency  to  break. 

[Ed.  Note.— For  caaea  In  potant,  aee  Gent  Dig.  vol.  84,  Ifaafeer  and  Serr* 

ant,  i  675. 

Assumption  of  risk  incident  to  employment,  aee  note  to  Gbeaapeake  4. 

O.  R.  Co.  v.  Hennessey,  :iS  C.  C.  A.  314.] 

4,  Same— CoMTBiBUTORY  Neglioencb— Qdestion  foh  Juur. 

Wbere  tbe  evidence  on  an  Isane  of  contributory  negligence,  In  an  action 
by  II  n  emT)i»y6  to  reoover  for  an  Injnry,  is  conflicting,  tbe  Qoeation  la  one 

for  the  Jury. 

tied.  Note. — For  cases  in  point,  see  Cent.  Dig,  voL  34,  Master  and  Serv- 
ant, H  1069-1182.1 

9.  fiAMS— Aasmrpiioii  or  Ribk. 

A  «er\'nnt  engaged  In  operntlng  n  mnrhlne  by  standing  at  Its  pide.  in- 
stead of  behind  it,  wbere  its  construction  contemplated  tbat  tlie  operator 
ebould  stand,  did  not  tbovby  aaanme  tbe  risk  of  Injury  from  tbe  break- 
Ing  of  a  belt  which  was  greater  tliere  than  at  the  roar  of  the  machine, 
wbere  tliere  was  no  obvious  danger  in  tbe  position  taken,  and  in  fact  no 
danger  at  all  If  tbe  applianoee  were  aonnd,  wblle  tbe  position  b^nd  tbe 
machine  was  obviously  dangerous  from  other  canaeik  and  It  waa  cna* 
toranry  for  all  operators  to  stand  at  the  side. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  34,  Master  and  Serv- 
ant, f  560.] 

d.  Bamb— Daicaoeb— BvxDCNCR— Eabnikg  Capaoxtt. 

In  an  action  by  a  servant  employed  as  a  car  repairer  to  recover  from 
tbe  master  for  a  personal  injury,  wbere  It  was  sbown  Uiat  be  was  a  car- 
penter by  trade,  on  tbe  qneetlon  of  damages,  evidence  of  bis  disability 
caused  by  tbe  Injniy  waa  not  limited  to  tbe  effect  on  hia  earning  capacity 
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as  a  onr  repairer,  but  it  was  competent  to  abow  tbe  effect  on  Ids  capacity 

to  earn  vrat^es  as  a  carpenter. 

[EU.  Note. — For  cases  iu  poiut,  see  Cent  Dig.  vol.  34,  Master  aod  Serv- 
ant, I  49a] 

T.  Master  and  Sebvant— Injubiis  to  Sebvaut— iHBTBUonoiia— EmcOT  OF 

Co.VTRinUTOBY  Neolioence. 

la  un  action  by  a  servant  against  the  master  to  recover  damages  for  a 
personal  Injury,  an  instruction  that  plaintiff's  contributory  ne;:Il^enee 
would  not  preclude  Ills  rc<'overy,  unless  without  it  the  defendant's  neg- 
ligence could  not  have  cuuseii  the  Injury,  wan  not  erroneous. 

[Ed.  Note.— For  cases  In  point,  aee  Oent.  Dig.  toL  2ii,  Master  and  Serv- 
ant, S  79&] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

The  drfondnnt  in  rrrnr  wn?:  thr>  plaintiff  In  the  cmirt  l>elow  in  nn  action 
against  the  plaintiff  in  error  to  recover  damages  resulting  from  personal  in- 
jury. He  alleged  In  tala  complaint  that,  while  employed  as  a  car  repairer  for 
the  plaintiff  In  error  and  operating  a  planing  m:i(  hlne  tlrlven  by  a  Iielt,  his 
right  arm  was  broken  by  tbe  parting  of  the  belt:  that  the  cause  of  the  break- 
ing of  the  belt  was  tiiat  It  was  old,  decayed,  and  defective;  diat  the  plaintiff 
In  error  had  negligently  allowed  it  to  remain  so,  and  had  negliKently  failed 
to  box  it.  The  answer  d^ed  the  alleged  n^llgeuce,  and  pleaded  coutrlb- 
ntory  negligence,  and  averred  that,  as  to  the  nnboxed  belt,  the  defendant  In 
error  liad  assumed  tlio  n'sl-;.  On  the  trial  it  was  shown  that  the  defendant  in 
error  was  a  can)enter  of  34  years'  experience.  For  six  or  seven  years  he  had 
worked  as  car  repairer  In  wood  and  Iron  in  the  shops  of  the  plaintiff  in  error. 
It  was  his  duty  to  operate  tlie  planing  machine,  which  was  the  only  machine 
of  that  kind  In  the  shops,  and  the  one  he  had  always  operati  d.  and  which  he 
used  sonie  times  every  day  and  at  other  times  every  second  or  third  day.  The 
belt  had  i;<  vpr  been  boxed.  Just  how  long  the  belt  lind  l)e(  n  in  use  was  not 
proven,  but  there  was  evidence  that  It  had  been  used  at  least  12  years  be- 
fore the  time  of  the  accident,  and  that  It  had  turned  hlack  from  age.  It  had 
been  spliced  a  short  time  before  the  accident,  when  a  piece  had  been  cut  off 
one  or  both  ends,  and  a  new  piece  had  been  Inserted  to  restore  It  to  Its  former 
lenptli.  There  was  evidence  that  a  belt  Is  weakened  by  splicing,  and  that  its 
weakest  part  is  at  the  point  of  lacing.  It  was  proven  that  the  life  of  a  belt 
nsofl  under  the  conditions  which  attended  the  use  Of  the  belt  In  qnettion  la 
ordinarily  from  six  to  seven  years. 

Wallace  &  Donnelly  (William  Wallace,  Jr.,  of  counsel),  for  plaintiff 
in  error. 

Walsh  &  Nolan  and  T.  J.  Walsh  (T.  J.  Walsh  and  C.  B.  Nolan,  of 
counsel),  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

GIT.P.KRT.  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  court  admitted  testimony  tliat  the 
knives  of  the  planing  machine  were  dull  at  the  time  when  the  defend- 
ant in  error  sustained  his  injury,  and  that  the  machine  did  not  cut  ex- 
actly as  indic.itcd  bv  tlie  pfaucfc.  The  nrLMiment  is  that  since  the  only 
specification  of  negligence  in  the  complaint  was  that  the  bcU  was  old, 
decayed,  and  defective,  and  that  it  should  have  been  boxed,  it  was  a 
variation  from  the  cause  of  action  alleged  to  permit  the  defendant  in  er- 
ror to  prove  that  the  knives  of  the  planer  were  dull,  or  that  the  gauge 
was  inaccurate,  and  that,  if  the  belt  was  good  enough  to  stand  the 
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Strain  of  operation  when  the  knives  were  properly  sli.irpened.  or  when 
all  the  other  parts  of  the  machine  were  as  they  ouglit  to  be,  then  the 
duty  of  the  plaintiU  in  error  as  to  tlie  belt  was  fully  performed.  It  is 
true  that,  in  actions  for  negligence,  the  rule  applies,  as  in  other  cases, 
that  the  proofs  miist  conform  to  the  pleadings,  and  that  recovery  can- 
not be  had  on  pnx>f  of  negligent  acts  other  than  those  specifically  al- 
lec^cd,  or,  in  other  words,  a  plaintilY  will  not  be  allowed  to  plead  one 
kind  of  nee^lij^cnce  and  prove  another.  But  we  do  not  see  that  that  rule 
has  been  violated  in  the  present  case.  There  was  proof  tending  to  sus- 
tain the  allegation  tliat  the  belt  was  old,  decayed,  and  defective.  There 
was  evidence  that  it  had  been  in  use  long  after  the  term  of  the  usnal 
life  of  such  a  belt;  that  it  was  run  at  q^reat  speed,  was  subjected  to  con- 
siderable pressure,  and  had  been  spliced  shortly  before  the  time  of  the 
accident:  and  that  the  splicing  of  it-rlf  tended  increase  the  strain. 
The  evidence  that  the  knives  were  dull  was  neitlier  offered  nor  re- 
ceived as  proof  of  negligence,  but  as  proof  of  one  of  the  conditions 
attending  the  use  of  &e  belt  and  the  machine.  There  is  nothing  to 
show  that  the  dulling  of  the  knives  was  not  one  of  the  usual  or  occa- 
sional conditions  to  be  reckoned  with  in  the  use  of  such  a  machine. 
That  the  knives  were  likely  to  become  dull  by  use  would  appear  to 
have  been  a  fact  to  be  dealt  with  in  measuring  the  strength  of  a  belt 
and  in  furnishing  the  defendant  in  error  safe  machinery  with  which  to 
work.  It  may  be  true  that,  if  the  knives  had  been  kept  perfectly  sharp, 
the  belt  would  not  have  parted.  But  that  fact  wotdd  not  relieve  the 
plaintiff  in  error  of  responsibility  for  not  furnishing  a  belt  of  sufficient 
stren.qUi  to  meet  the  usual  and  ordinary  strain  of  the  work  which  the 
defendant  in  error  was  called  upon  to  do. 

Some  of  the  foregoing  considerations  are  applicable  also  to  the  as- 
signment of  error  that  the  court  denied  the  motion  of  plaintiff  in  error 
to  direct  a  verdict  in  its  favor  at  the  close  of  all  the  evidence.  In  this 
connection,  the  plaintiff  in  error  invokes  the  doctrine  i  f  Patton  v.  Rail- 
road Company.  170  U.  S.  658,  21  vSup.  Ct.  275,  45  L.  Ed.  361,  in  which 
it  was  said  that  where  the  tcstimonv  leaves  the  matter  uncertain,  and 
shows  that  any  one  of  several  causes  might  have  brought  about  the 
injury,  for  some  of  which  the  employer  is  responsible,  and  for  others 
of  which  he  is  not,  it  is  not  for  the  jury  to  guess  between  these  causes  ' 
and  find  that  the  negligence  of  the  employer  was  the  real  cause,  when 
there  is  no  satisfactory  foundation  in  the  testimony  for  that  conclusion ; 
and  it  is  argued  that  in  the  present  case  there  were  three  possible  causes 
of  the  brcakinq:  of  the  belt,  first,  its  own  weakness,  second,  too  great  a 
strain  due  to  dull  knives,  and,  third,  too  great  a  strain  due  to  too  deep 
a  cutting  resulting  from  the  inaccuracy  of  the  gauge  indicator,  and 
that  the  evidence  leaves  it  uncertain  which  of  these  was  the  producing 
cause.  Whatever  may  be  said  of  the  force  of  the  evidence,  we  think 
it  is  clear  that  the  case  was  not  one  to  be  taken  from  the  irrv.  As  to 
the  aire  of  the  belt  and  its  weakness,  there  was  tcstmiony  sufficient  to 
go  to  the  jury.  Concerning  the  relation  which  the  gauge  bore  to  the 
strain  which  produced  the  accident,  the  evidence  was  conflicting.  The 
defendant  in  error  expressly  denied  that  at  the  time  when  the  belt 
parted  he  was  making  tn  •  K  t  i  .  a  cut  on  the  board,  or  placing  an  un- 
usual strain  on  the  machine.  The  question  whether  or  not  through  a 
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<lefective  g^uge,  or  otherwise,  the  defendant  in  error  was  m;  king  a  cui 
iktptr  than  ought  to  have  been  made,  was  for  the  jury  to  answer.  As 
to  the  dullness  of  the  knives,  there  is  nothing  to  show  that  in  the  use 

of  such  a  machine  the  contingency  of  their  dullness  was  not  one  of  the 
usual  incidents  attending  the  use'  of  a  planing  machine,  and  that  the 
strain  thereby  produced  was  not  to  be  expected  and  provided  for.  In 
instructuij^  the  jury,  tlie  court  properly  confined  their  atteiilion  to  the 
question  whether  or  not  the  plaintiff  in  error  was  negligent  in  omitting 
to  use  due  care  to  provide  a  reasonably  safe  belt,  and  instructed  them 
that  if  they  found  that  the  belt  broke  because  it  was  old,  decayed,  or 
defective,  the  defendant  in  error  would  not  be  entitled  to  recover  un- 
less the  plaintiff  in  error,  through  its  agents,  knew,  or  in  the  exercise 
of  reasonable  diligence  ought  to  have  discovered,  that  it  was  old,  de- 
cayed, or  defective,  considering  the  work  which  it  was  expected  to  ac- 
complish and  the  strain  that  might  be  put  on  it  There  was  evidence 
that  the  belt  parted  by  tearing  out  the  holes  where  it  was  laced  in 
splicing^,  and  the  court  instructed  the  jury  that  the  burden  was  upon  the 
pl.-iirr-ff  in  the  action  to  show  by  a  preponderance  of  the  evidfMiro  that 
tlie  ijeit  parted  or  broke  because  of  the  tearing  out  of  tile  holes,  rather 
than  the  breaking  of  tlie  lacing. 

One  of  the  grounds  on  whicS  it  is  said  that  the  court  should  have  di- 
rected the  juty  to  return  a  verdict  for  the  plaintiff  in  error  is  that  the 
defendant  in  error  assumed  the  risk,  and  that  he  had  had  long  experi- 
ence in  operatinir  the  machine  and  knew  how  to  loosen  the  belt  by 
mean*;  of  the  feed  lever  and  thereby  relieve  the  strain.  To  this  it  is  to 
be  said  that  there  is  no  cvitlence  whatever  that  the  plaintiff  in  error 
knew  how  long  the  belt  had  been  in  use,  or  what  the  life  of  such  a  belt 
was,  or  what  strain  it  would  sustain,  or  that  the  splidng  of  the  belt 
would  increase  its  tendency  to  break.  If  he  had  knowl«lge  of  these 
things,  it  was  for  the  plaintiff  in  error  to  produce  the  evidence  thereof. 
It  will  not  be  presumed  that  he  knew,  and  the  trial  ccnirt  would  not 
have  been  justified  in  ruling  tliat  the  defendant  in  error  assumed  such 
risk. 

But  it  is  said  that  the  case  should  have  been  taken  from  the  jury  on 
the  g^round  that  the  evidence  showed  the  defendant  in  error  to  have 
been  guilty  of  contributory  negligence,  in  that  he  tried  to  make  too 
deep  a  cut  with  the  planer,  and  that  he  stood  beside,  instead  of  be- 
hind, the  machine.  The  defendant  in  error  testified  that  the  plank  was 
a  little  over  two  inches  thick,  and  that  to  reduce  it  to  an  inch  and  three- 
quarters  he  divided  it  into  two  cuts,  but  that  he  did  not  remember  what 
tfiickness  of  cutting  he  set  the  gauge  for  on  the  particular  cutting  which 
was  being  made  when  the  belt  broke.  He  testified  further: 

"I  don't  think  tbat  a  quarter  of  au  Ineh  or  an  ei(;hth  of  an  inch,  or  e^en 
half  an  inch,  would  bring  about  a  strain  on  the  mnHn'io  if  it  was  In  {rood  or- 
der. If  it  was  hard  wood,  It  would  be  hnrder  to  plane  if  the  thkkuess  was 
tncTMsed.  As  a  mle,  the  straUl  Is  the  same  In  taking  off  a  sixteenth  of  an 
inch  or  an  el^tb  of  an  Inch  or  a  quarter  of  an  Uich.  There  Is  no  difference 
to  ^>ealc  of.** 

One  of  the  witnesses  for  the  defendant  in  error  testified  that  a  fair 

cut  tTpon  a  machine  of  that  kind  wouM.  on  that  p  irticular  width  of 
timber,  be  an  eighth  of  an  inch.   Another  testihed  that  similar  ma~ 
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chines  cut  <to  the  depth  of  five-eig^hths  of  an  inch,  and  that  onc-lialf 
an  inch  is  very  common.  A  witness  testified  that  he  measured  the 
thickness  of  the  particular  cut  which  was  being-  made  at  the  time  of 
the  accident,  and  found  it  to  be  a  quarter  of  an  inch.  Another  testi- 
fied that  he  measured  the  cut  and  found  it  was  five-sixteenths  of  an 
inch.  ^  Surely,  in  view  of  tlus  conflict  in  the  testimony,  there  was  no 
question  of  law  presented  lo  the  trial  court  as  to  the  contributory 
negligence  of  the  defendant  in  error  in  setting  the  machine  to  make 
too  deep  a  cut. 

As  to  the  position  in  which  the  defendant  in  error  stood  while 
operating  the  machine,  he  testified  that  it  was  more  dangerous  to 
stand  behind  the  machine  than  at  its  side,  and  one  witness,  a  machinist, 
testified  that  "a  man  would  be  a  fool"  to  stand  behind  the  machine 
when  it  is  in  motion.  There  was  competent  evidence  that  the  men  in 
the  shop  operating  the  planer  alwavs  stood  at  the  side  of  the  machine. 
In  Prosser  v.  Montana  Central  Ry.'  Co.,  17  Mont.  372,  43  Pac  81,  30 
h.  R.  A.  814,  it  was  said : 

"But  wlieu  it  docs  not  aiipear  that  the  act  is  positively  negligent,  we  are  ot 
opinfon  that  It  Is  competent  to  show  the  usage  or  eustom  of  competent  and 
pru  I'  tit  ptTsous  in  performing  the  act.  In  the  euse  at  bnv.  it  did  not  appear 
that  the  act  of  plaintiff  was  negligence  per  se.  lie  carefully  perfomnnl  his 
duties  with  the  means  supplied  him  for  their  performance,  and  we  think  it 
was  conip<'rent  to  sliou  ,  under  those  circuuiRtances,  that  persons  experienced 
in  the  iM  iformance  of  tiie  same  act,  under  the  same  ciieumstancea,  perfono- 
tHi  it  an  did  the  plaiutlH." 

But  it  is  urf^ed  that  the  defendant  in  error  did  not  stand  in  the  posi- 
tion which  the  construction  of  the  machine  contemplated  that  he 
should  stand;  that  he  chose  a  different  place,  and  thereby  created  a 
hazard  of  beincj  struck  by  the  broken  belt;  and  that  his  sclectic»n  of 
a  position  by  the  side  of  the  machine  could  not  be  justified,  either  by 
the  fact  that  others  had  done  so  before  him,  or  that  the  hazards  of 
of  the  position  at  the  rear  of  the  machine,  though  different,  were 
greater  than  those  at  the  side.  In  support  of  this  argument,  Demers 
V.  Dcerinc:,  93  IMc.  272,  44  Atl.  d22,  is  cited.  In  that  case  it  was  held 
that  the  relative  rights  and  duties  of  master  and  servant  arise  from 
the  contract  "f  employment,  and  that  if  a  servant  worked  in  a  place 
not  appointed  by  the  master,  and  so  nut  within  the  purview  of  the  con- 
tract, the  latter  did  not  owe  the  former  any  duty  with  respect  to  that 
place,  for  the  servant  took  whatever  risks  there  were,  and,  if  the  oc- 
cupation were  apparently  hazardous,  he  would  be  guilty  of  contribu- 
tory ncs^hg^ence,  and  could  not  recover  if  his  own  negligence  contrib- 
uted to  the  injury.   The  court  said: 

"But  the  plaintiff  eoiitciids  that  the  place  where  he  sioo<]  ^v:is  the  usual 
place  that  men  hud  Btood  in  before  that  time,  doing  (lie  same  work;  that  tlie 
defendant  knew  It  was  the  usual  customary  phK^^:  and  tliut,  bf  setting  tbe 
plaintiff  to  work  without  inptnic  tlons,  the  lattf  r  ii; nl  a  ri-'ht  to  assume  that 
ne  was  expected  to  work  where  tljose  before  him  had  worlied.  •  •  •  But, 
assume  it  to  be  so.  The  plaintiff  even  then  assumed,  not  only  the  rlilks  uat- 
nrally  incident  to  the  hnsinos-.  tmf  also  the  obvious  rislcs  of  working  In  that 
place.  *  •  *  And  It  seemn  tu  U8  obvious  that  a  man  standing  between  the 
rolls  along  which  all  the  products  of  the  rotary  hew  must  be  pushed,  as  thia 
madiinezy  was  sltuatedt  was  likely  to  be  struck  by  It** 
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That  decision  was  made  with  reference  to  the  facts  of  the  case  be- 
fore the  court,  in  wliich  it  appeared  that  the  plaintiff  had  been  injur- 
ed by  a  plank  pushed  along  the  rolls  which  carried  the  product  of  a 
rutary  saw.  The  movement  of  the  product  of  the  saw  was  referred 
to  as  an  obvious  risk  visible  and  apparent  to  the  operative.  In  tlie 
present  case,  there  was  no  such  cibviotis  risk.  There  was^  no  risk  at 
all,  so  far  as  ihe  evidence  goes,  if  the  appliances  of  the  plaintiff  in  er- 
ror liad  been  sound  and  such  as  they  should  have  been.  On  the  other 
hand,  the  position  behind  the  machine  was  a  dangerous  one,  and  at- 
tended with  obvious  risks.  It  was  in  evidence  that  the  defendant  in 
error  had  once  been  standing  there  wiieu  a  plank  which  was  being 
planed  flew  hack  and  injured  him  so  seriously  that  he  was  not  able 
to  work  IFor  a  year,  and  there  was  evidence  that,  m  the  position  be- 
hind the  machine,  an  operative  would  have  been  obliged  to  stand 
close  by  a  rapidly  re\n]ving  shaft,  and  would  have  been  in  peril  of 
having  his  clothing  caught  therein,  in  view  of  the  fact  that  there 
was  no  obvious  or  apparent  risk  in  the  position  which  tlie  defendant 
in  error  and  the  other  operatives  of  the  mill  occupied  when  using  the 
planing*  machine,  we  thmk  that  it  was  not  only  permissible  for  the 
defendant  in  error  to  choose  the  position  which  appeared  the  least 
hazardot!s,  but  that  it  was  his  duty  to  do  so  in  the  exerdse  o£  ordi- 
nary and  reasonable  care  for  his  own  safety. 

it  is  contended  that  the  court  erred  in  admitting  testimony  as  to 
the  impairment  of  the  capacity  of  the  defendant  in  error  to  work  as 
a  carpenter  at  his  trade,  by  reason  of  the  injury  which  he  sustained. 
The  objection  to  this  testimony  was  that  the  only  impairment  of  the 
capacity  of  defendant  in  error  to  labor  which  had  been  pleaded  was 
as  to  his  capacity  as  a  car  repairer.  The  evidence  so  admitted  was 
that  of  a  witness,  who  testified  that,  after  the  defendant  in  error  was 
hurt,  he  could  not  earn,  carpenter's  wages.  The  testimony,  as  we  re- 
gard it,  was  offered  as  evidence  of  physical  disability  resulting  from 
the  injury.   It  had  been  shown  that  he  was  a  carpenter  by  trade.  It 

tf'ie  that  when  injured  he  was  working  as  a  car  repairer,  but  that 
may  be  regarded  as  a  branch  of  carpenter's  work.  The  complaint 
did  not  allege  loss  of  capacity  as  car  repairer,  or  of  any  particular  ca- 
pacity, but  alleged  damages  in  general.  It  was  not  error  therefore 
to  admit  the  evidence  so  objected  to. 

Error  is  assigned  to  the  refusal  o£  the  court  to  instruct  the  jury 
that  if  the  defendant  in  error  was  at  fault  in  any  manner,  however 
slight,  he  could  not  recover,  and  it  is  contended  that  the  instruction 
which  the  court  gave  to  the  elTect  that,  despite  his  contributory  negli- 
gence, the  plaintiff  could  recover,  unless  without  it  the  defendant's 
negligence  could  not  have  caused  the  injury,  is  the  declaration  of  a 
doctrine  of  comparative  negligence,  which,  while  recognized  in  some 
States,  is  denied  in  Montana,  and  generally  in  the  states  of  the  Union. 
In  answer  to  this,  it  is  sufficient  to  say  that  the  instruction  so  given 
was  entirely  in  harmonv  with  the  doctrine  approved  in  Delaware,  etc.. 
Co.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213,  and 
Railroad  Co.  v.  Jones,  96  U.  S.  439,  34  L.  Ed.  506,  aiid  it  is  not  con- 
trary to  the  decision  in  Wastl  v.  M.  U.  Ry.  Co.,  24  Mont  160,  61  Plac. 
9.  cited  by  the  plaintiff  in  error. 

The  judgment  is  affirmed. 
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(1S6  Fed.  342.) 

KATAHDIN  PULP  &  PAPER  CO.  v.  PELTOMAA. 

(axcoit  Ooun  of  Appeals,  First  Circuit  October  1«  1907.) 

No.  687. 

1*  DAMAon— Pleading  and  Pboop— Pebsonal  Ihjubies. 

Under  a  decIaratioD,  in  an  action  for  personal  Injury,  which  df^rrlbe« 
tlie  wounds  received  by  plaintiff,  evidence  Is  admissible,  nnder  the  settled 
mies  stated  In  Obltty  on  Pleading,  411-414*  with  respect  to  Injuries  not 
deKoribod.  but  v.-h]oh  nntTimliy  resulted  tsoBi  BDCh  woondB,  sfl  affecting 
the  amount  of  damages  recoverable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  ¥0l.  IS,  Damages,  {{  441, 
442.] 

2.  Appeal  and  Error— Reservation  op  Grounds  of  Review— Exceptions. 

An  exception  by  a  defendant  to  testimony  brouplit  out  by  him  on  cross- 
examination  of  a  witness  for  plaintiff,  and  a  motion  to  strike  out  such 
testimony,  are  Insnfflclent  under  the  drcnnostuuces  according  to  the  prac- 
tice of  the  federal  courts  to  raise  nny  qnestion  for  review  by  the  appel- 
late court,  where  the  record  docs  not  sliovv  that  any  grounds  for  eitlier 
wore  glTen  or  any  reason  ebown  wby  tbe  testimony  was  Improper. 

TEd.  Note.— For  cases  In  point;  see  Gent  Dig.  toI.  2,  Appeal  and  Bnor. 
8  1141.] 

8.  Trial— Instbuctions— Construction  of  Ohabge  as  a  Whole. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 

Iniury  alleijod  to  have  been  causicd  by  a  defective  appliance  fnrnishcd  by 
the  defendant,  expressions  used  by  the  court,  in  its  charge,  that,  under 
the  circumstances,  it  was  the  duty  of  defendant  to  furnish  and  maintain 
reasonably  safe  appliances,  are  not  fjround  for  reversal,  where  the  duty 
of  defendant  was  elsewhere  explained  as  not  being  absmluto.  and  where 
at  defendant's  request  the  jury  were  specifically  Instructed  at  the  close 
Of  tbe  charge  that  it  was  tbe  dniy  of  tbe  defendant  only  to  nse  reason- 
able and  ordinary  cnre. 

lEd.  Note.— l!\)r  cases  In  point,  see  Cent.  Dig.  vol.  4U,  Trial,  SS  703-717.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Maine. 

For  opinion  below,  see  149  Fed.  282. 

George  E.  Bird  (E.  C.  Ryder  and  WiUiam  M.  Bradley,  on  the  brief), 

for  plaintiff  in  error. 

William  A.  Pew,  Jr.  (William  H.  Gulliver,  on  the  brief),  for  defend- 
ant in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  Throughout  we  will  speak  of  the  plainiiu 
below  and  the  defendant  below  as  uie  plaintiff  and  defendant.  This 
case  was  tried  to  a  jury  with  a  verdict  for  the  plaintiff.  It  was  claim- 
ed that  the  plaintiff  was  enii»l'>ved  bv  the  defendant,  and,  while  in  that 
employment,  was  usin^^  a  derrick  v.  hich  was  supplied  by  the  defendant 
as  a  complete  derrick,  and  tliat  one  of  tlic  guys  was  weak  through  age, 
and  therefore  broke,  so  that  the  derrick  fell  on  the  plaintiff  and  in- 
jured him.  The  court  having  properly  instructed  the  jury  on  the  ques- 
tion whether  this  derrick  was  to  be  regarded  as  a  completed  structure 
furnished  as  such  by  the  defendant.  Hot  verdict  obviated  all  questions 
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except  such  as  arose  out  of  the  conditions  by  virtue  of  which  it  was 
so  t'>  be  regarded.  Six  alleged  errors  were  assigned,  but  only  three 
are  brought  to  our  attention. 

The  allegations  in  the  declaration  of  the  damages  suffered  by  the 
plaintiff  are  as  follows: 

rrhat  by  reason  of  tbe  oald  falling  of  said  derrick  tbc  said  plaintiff  was 

prently  injured  on  the  head  and  shoulders,  by  the  Infliction  of  a  deep  antl  iinln 
ful  wound,  tiis  left  arm  was  broken  In  two  places,  and  he  was  otUt^iwlse 
greatly  injur^  In  ottier  parts  of  fals  arms,  lei^,  and  sides,  and  tbat  tiie  said 
plaintiff  suffered  LTont  pain  In  body  and  mind  as  tlie  result  of  said  Injin-les^. 
and  is  permanently  injured,  and  is  unabie  to  perform  any  manual  labor,  and 
Is  deformed  and  crippled  for  life,  and  has  been  put  to  great  expense  fOr  medl**' 
al  attendante.  nursing,  and  medicine,  to  the  damage  of  tlie  plaintlfT  In  the 
sum  of  $10,000,  wUch  shall  then  and  there  be  made  to  appear  with  other  due 
damages.** 

There  was  no'allcgation  of  a  nervous  disturbance,  or  of  any  injury 
to  the  nervous  system.  Evidence  was  offered,  and  admitted  against 
the  objection  of  the  defendant,  tending  to  show  that  the  external 
wounds  described  in  the  declaration  were  the  cause  of  certain  nervous 
disturbances  and  of  other  internal  injuries.  Exception  was  duly  sav- 
ed, but  the  exception  clearly  is  not  sustainable  accordin.i^  to  the  deci- 
sions of  the  courts  in  Maine,  which  state  composes  the  district  in 
which  the  injury  was  suffered  and  the  judgment  rendered.  There 
was  enough  m  what  the  declaration  contained  to  be  equivalent  to 
the  ordinary  alia  enormia;  and,  without  that,  inasmuch  as  the  in- 
juries to  which  the  evidence  objected  to  related  not  only  resulted  from 
the  wounds  described,  but  naturally  resulted  therefrom,  the  thoroughly 
settled  rules  of  the  common  law,  which  are  also  fully  accepted  in 
^Taine.  determine  that  no  specific  description  thereof  was  required. 
Chitly  on  Pleading,  411*  to  414*. 

While  the  plaintiff  was  endeavoring  to  prove  that  one  King,  who 
was  employed  by  the  defendant,  was  a  vice  principal,  and  not  a  fel- 
low ser\'ant.  a  question  was  put  on  that  topic  referring  to  a  date  later 
than  that  of  the  injury.  This  was  objected  to  as  irrelevant,  and  as 
having  a  tendency  to  confuse  tlie  jury  by  rellected  light  on  the  ques- 
tion of  King's  relations  to  tlie  defendant  at  the  essential  time.  This 
evidence  was  apparently  irrelevant;  but  it  could  not  have  been  at  all 
injurious,  because  the  case  so  shaped  itself  that  it  was  wholly  nones- 
sential whether  King  was  a  fellow  servant  in  the  ordinary  sense  of 
the  word,  or  a  vice  principal  in  the  ordinary  sense  of  that  wrrd.  Un- 
der the  law  as  ruled  in  the  federal  courts,  this  could  not  have  been  an 
important  question  in  the  present  aspect  of  the  case.  Baltimore  & 
Ohio  Railroad  Company  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914, 
37  L.  £d.  772;  Central  Railroad  Company  v.  Keegan,  160  U.  S.  259, 
16  Sup.  Ct.  260.  40  L.  Ed.  418  ;  McPeck  v.  Central  Vermont  Railroad 
Company,  70  Fed.  590,  25  C.  C.  A.  110,  decided  by  us  on  March  23, 
1897;  Stevens  v.  Chamberlain,  100  Fed.  378,  40  C.  C.  A.  421,  decided 
by  us  on  February  2,  1900. 

Another  proposition  brought  to  our  attention  is  that  the  testimony 
of  one  of  the  plaintiff's  witnesses,  brought  out  on  the  cross-examina- 
tion by  the  defendant,  in  regard  to  the  number  of  guys  suitable  for  a 
derrick,  should  have  been  stricken  out  on  a  motion  which  the  defend- 
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ant  made  for  that  purpose.  The  record  shows  that  an  exception  was 
taken,  but  it  does  not  show  any  reason  given  to  the  court  by  the  de- 
fendant why  he  claimed  that  the  evidence  should  be  stricken  out ;  nor 
does  it  state  the  grounds  of  the  exception.  Therefore  the  record  docs 
not  disclose  tiiat  it  was  shown  to  the  Circuit  Court  that  in  any  aspect 
of  the  case  tlie  evidence  would  have  been  improper  even  if  put  in  by 
the  plaintiff.  The  objection  and  the  exception  are  insufficient  under 
our  practice,  and  all  tlie  more  «5o  in  view  of  the  fact  that  the  evidence 
was  put  in  by  the  defendant  itself,  so  that  the  question  whctlier  it 
sliould  be  stricken  out  or  not  was  prima  facie  one  for  the  the  discre- 
tion of  the  court  at  nisi  prius. 

The  remaining  question  relates  to  the  law  as  to  the  nature  and  ex- 
tent of  the  care  required  from  the  defendant,  growing  out  of  the  fact 
that  tlic  derrick  was  furnished  by  it  to  the  plaintiff  and  his  fellow 
workmen  as  a  completed  structure  for  use  hy  them.  There  is  no  doubt 
a>  to  the  rule  of  the  federal  courts  on  this  topic.  It  has  been  rehearsed 
again  and  again,  and  as  correc.lv  a.s  anvwhere  in  Hough  v.  Ivailway 
Company,  100  U.  S.  213,  218,  25     Ed.  612,  as  follows: 

**To  guard  against  misapplication  of  these  principles,  we  shonid  My  that 

the  corporation  Is  not  to  l>e  held  as  guaranteeing  or  warrantlni:  tli*'  nbs  iluto 
safety,  under  all  clrcumstaneos.  or  the  perfection  in  all  of  Its  parts,  of  the 
machinery  or  apparatus  which  may  be  provided  for  the  use  of  employC*s.  Its 
duly  In  that  re^iu»(^  to  Its  empk^^s  Is  dlschanfed  when,  but  only  when.  Its 
axents  whose  liui^inoss  It  Is  to  supply  ^wh  Instrumentalities  expr-Mse  due  cnre 
as  well  in  their  purchase  originally,  as  in  keeping  and  malutaiiuug  them  iu 
mdb  condition  as  to  be  reasonably  and  adeqnatdy  safe  for  nae  by  employes^'' 

There  is  no  claim  that  thi.s  rule  was  not  given  by  the  learned  judge 
of  the  Circuit  Court,  and  the  question  before  us  arises  out  of  the  fact 
that  he  dropped  into  an  expression  which  the  defendant  says  is  not 
consistent  with  the  rule,  so  that  it  also  says  that  the  whole  tended  to 
confuse  the  jury.  Thus  the  defendant  seeks  to  bring  itself  within 
Bank  of  Metropoh's  v.  New  England  Bank,  6  TTow.  212.  22(1.  12  L. 
Ed.  409,  to  the  ctfcct  that,  where  the  instructions  are  involved,  a  new 
trial  will  be  ordered;  and,  also,  within  Armour  &  Co.  v.  Russell.  141 
Fed.  014,  G15,  7o  C.  C.  A.  239,  decided  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  on  March  21,  1906,  where  it  is  stated  that  the 
vice  of  a  wrong  rule  in  a  charge  is  not  extracted  by  the  fact  that  the 
right  rule  is  also  given,  "because,"  as  the  court  says,  "it  is  impossible 
to  tell  by  which  ritlc  the  jury  was  governed." 

This  objection,  however,  melts  away  on  a  careful  examination  of 
the  record.  The  defendant  admits  that  the  correct  rule  was  given 
five  times,  while  it  claims  that  tlie  alleged  incorrect  rule  was  also  giv- 
en six  times.  It  will  be  found,  however,  that  what  the  defendant 
claims  to  be  the  incorrect  rule  was  accompanied  every  time  with  what 
is  admitted  to  be  the  true  rule,  and  that  finally  the  true  rule  was  given 
absolutely  and  unqunh'fied  by  anything  else.  We  will  give  the  first  ex- 
ample of  what  the  defendant  rests  on  in  this  connection.  It  gives  un- 
doubtedly the  most  plausible  support  to  the  defendant's  position  of 
any  extract  which  can  be  made  from  the  charge.  It  is  as  follows : 

**Now,  the  master,  the  eniployer  of  laborers,  has  a  duty  upon  him  to  see 
that  a  reasonable  place  la  given  to  the  laborer  In  which  to  work.  He  Is  not  an 
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insurer  of  that  place^  but  it  Is  bis  duty  to  give  liim  a  reasonably  safe  place 
\n  wtafch  to  work.  It  Is  his  «nty,  also,  to  glTc  him  rwisonably  safe  afipllaiices 

wlih  which  to  work.  In  lliis  ho  is  not  an  insurer.  A  reasonably  safo  aj)- 
pliance  may  break,  l  it  It  is  the  Uuty  of  the  employer,  the  master,  to  provide 
the  servant,  the  iMnfiiuy^,  with  reasonably  safe  appliances,  and  the  place  of 
work  and  tbe  appliances  must  be  reasonably  safe  when  you  take  into  considern- 
tion  the  nature  of  the  work,  the  character  of  the  ocoupatlon.  It  Is  not  suffl- 
cieut  for  the  plaintiff,  the  employ^,  who  sues  the  master,  to  show  that  an 
accident  bappene<1.  iif  nnmt  show  that  It  happened  tbroiigh  the  m  .rtoct  of  the 
employer,  through  his  failure  to  exercise  reasonable  care  in  furnishing  a  suit- 
able place  or  a  suitable  appliance;  that  either  a  suitable  place  was  not  fur- 
nished; or  that  by  reason  of  sacb  want  of  .  reasonable  care  be,  the  employ^, 
tbe  ser?ant  anifered." 

If  this  stood  alone,  it  might  perhaps  be  held  to  be  subject  to  tlie 
critidsms  of  the  cases  we  have  cited  The  next  instance  on  which 
the  defendant  rdtes  is  as  follows.: 

*'No«r,  starting  with  the  tnstracttonB  which  I  have  given  7011  as  to  yonr  duty. 

If  he  haB  snTl-jfied  your  mind  on  that  proposition,  tliat  the  defendant  company 
bad  not  reasonably  met  that  duty  of  providing  a  suitable  appliance,  namely,  a 
raitable  rope  to  the  derrick,  and  thai;  through  Its  neglect  to  provide  tiiat,  the 
phi  :nrirT  has  Suffered,  so  far  he  may  recover,  so  far  as  that  preposition  Is  con- 
cerned." 

This  is  fairlv  subject  to  the  same  ohservattons  as  the  first  extract  we 
have  given.  Subseqtiently  to  Uie  above,  the  court  said: 

**It  is  the  duty  of  the  defendant  company,  and  of  any  person  employing  men, 
to  provide  reasonably  suitable  appliances;  as  I  have  said,  they  are  held  to 
reasonable  care  in  this  behalf." 

This  exhibits  in  a  sucdnct  form  the  features  in  the  charge  to  which 

the  defendant  objects  The  following  extract,  however,  which  suc- 
ceeds in  the  chars^e  all  we  have  stated,  must  be  held,  of  course,  to  su- 
per Mie  what  the  court  had  already  said,  and  fairly  exhibits  the  ex- 
tent t  >  which  the  defendant's  criticisms  can  be  applied: 

"1  instruct  you  that,  from  tbe  testimony  in  tbe  case,  you  are  jusiified  in 
finding  that  Mr.  Jones  was  the  general  manager  of  the  defendant  company; 

that  he  had  fjeixTn!  rhar'j:o  of  the  cuiuiumy's  business.  Animij;  other  thiui^s,  h^ 
bad  the  duty  of  seeing  that  a  reasonably  safe  working  place  was  maiutained 
for  Its  employ and  servants,  and  that  reasonably  safe  appllsnees  were  fur- 
nished them,  for  their  work.  In  the  performance  of  this  duty  ;is  ::«'niT!il 
manager  be  was  not  a  fellow  servant  of  the  plaintiff,  but  was  a  rice  principal 
and  representative  of  tbe  defendant  company.  If  be  was  negligent  In  tbe 
exercise  of  these  duties,  the  jury  is  Justifled  in  finding  defendant  liable.  If 
the  general  manager,  the  vice  prlnclpnl  of  the  defendant,  knew,  or  from  tlio 
nature  of  tbe  case  ought  to  have  known,  that  the  guy  line  of  the  derrick  was 
not  reasonably  safe  for  nse^  and,  knowing  such  condition  of  the  guy  line,  be 
did  not  have  such  line  removed,  or  if  he  netili^'entl-  ^;:uicfione(l  its  use  under 
circumstances  when  tbe  guy  was  likely  to  break  and  cause  injury  to  the  eui- 
ploy^^e  of  tbe  defendant  company,  and  if  the  Jury  finds  that  be  was  guilty  of 
ne?Hi:ence  In  this  behalf,  they  are  justified  in  flndlnp:  such  negligence  to  he  the 
negligence  of  the  defendant  company.  If  the  injury  happened  through  tbe 
bnaklns  of  a  gny,  and  If  that  guy  was  defecttTe  and  unsafe,  and  If  Its  ap- 
pearan<^e  was  such  that  the  defect  might  have  been  discovered  by  the  exercise 
of  reasonable  care  on  the  part  of  tbe  general  manager,  the  vice  principal  of 
tbe  compsny,  and  If  he  failed  to  discover  the  defect  In  the  gny  or  to  remedy 
tbe  same,  such  fnlliire  tbe  jury  may  take  into  oonsldrration  as  evidence  tend- 
iag  to  show  negligence  on  the  part  of  tbe  defendant  company  itself." 
84  C.C.A.— 10 
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While  the  first  extract  we  have  given  from  the  charge  might  be  sub- 
ject to  the  criticism  found  in  Bank  of  Metropolis  v.  Union  Bank,  this 
full  and  careful  explanation  to  the  jury  is  not;  but,  if  subject  to  any 
criticism,  it  is  to  that  found  in  Armour  &  Co.  v.  Russell,  on  the  point 
that  inconsistent  rules  were  given.  The  defendant  rests  on  the  propo- 
sition that  the  word  "duty"  was  so  used  as  to  leave  the  jury  an  op- 
portunity of  understanding  UiaL  Lhc  duty  is  not  a  i^uaUhed  one;  but 
this  is  not  the  fair  interpretation  to  be  pot  on  this  method  of  expres- 
sion. It  is  impossible  for  either  courts,  or  any  human  agency,  deal- 
ing with  the  English  language,  to  use  words  or  terms  which  in  all  re- 
spects qualify  and  limit  their  application  as  tbev  should  be  qualified  and 
limited,  without  additional  expressions  intended  so  to  qualify  and  lim- 
it. When  the  learned  judge  used  the  word  "duty,"  it  was  used  in  a 
general  sense,  covering  both  qualified  and  unqualified  obligations ;  and 
immediately,  and  almost  in  the  same  breath,  he  went  on  to  explain  to 
the  jury  that  the  duty  is  not  unqualified,  but  is  qualified  in  the  way  in 
which  he  explained.  In  this  respect  the  court  followed  an  ordinary 
method  of  expression  among  men  using  common  phrases,  and,  also, 
with  men  of  the  liighest  literary  exactness.  The  Supreme  Court  pro- 
ceeded in  the  same  way  in  which  the  learned  judge  proceeded  in  Union 
Pacific  Railroad  v.  Daniels,  X52  U.  S.  684,  689,  14  Sup.  Ct  756,  38 
L.  Ed.  597.  At  the  middle  of  page  689  of  162  U.  S.,  of  page  758  of 
.14  Sup.  Ct.  (38  L.  Ed.  507),  the  opinion  quoted  the  word^  "^^ves  a 
positive  duty,"  without  any  qualification  whatever.  And.  again,  at 
the  foot  of  the  page,  it  used  equally  positive  language  of  a  generic 
character. 

At  bar»  after  the  judge  completed  his  charge,  the  ooonsd  for  the 
defendant  said  to  the  court  as  follows : 

"We  would  ask.  If  your  honor  ploaso.  that  you  chargp  the  Jury  that  It  Is 
only  ttie  duty  of  tlie  defendant  to  use  reasonable  and  ordinanr  care  to  pro- 
vide a  reasoiuibly  safe  place  and  a  reaaooabljr  safa  appUanee.** 

The  court  replied  as  follows: 

"I  give  you  that  instruction,  gentlemeu.  1  repeat,  I  give  It  to  you  coupled 
with  what  I  have  already  said." 

It  is,  perhaps,  true  that,  under  the  circumstances,  the  defendant 
was  entitled  to  the  instruction  clean,  without  any  addition,  or  any  ref- 
erence to  what  the  court  had  previously  said.  Nevertheless,  it  is  not 
clear  what  the  court  meant  by  that  reference.  The  defendant  main- 
tains that  it  referred  to  the  previous  expressions  which  the  defendant 
contends  indicated  that  there  was  an  absolute  duty  on  tlie  part  of  the 
defendant  The  plaintiff  says  it  referred  to  that  part  of  the  charge 
which  immediately  preceded  the  request  made  by  the  defendant,  and 
which  related  to  the  question  whether  or  not  the  derrick  was  a  com- 
jiU-ted  structure  furnished  as  such  by  the  defendant.  To  this  time,  how- 
ever, there  had  been  no  exception  taken  to  the  char[;e.  One  was  taken 
here,  and  that  was  limited,  and  lunited  in  a  way  which  we  do  not 
understand.  It  was  as  follows: 

"We  would  like  to  object  to  ttafit  portion  of  the  charge  )i»t  now  stven  In 

which  It  is  stated  that  the  liistnii-tinns  heretofore  given  this  inorning  are  the 
same  as  Just  now  given  as  to  tlie  duty  uf  ibe  master  to  employ  reasonable  and 
ordinary  care  to  provide  reasonably  safe  appliances  for  the  workmen.*' 
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We  do  not  find  that  the  court  anywhere  stated  as  said  in  that  ex- 
ception. We  do  not  understand  the  exception,  and  we  presume  the 
court  did  not  understand  it.  However,  the  matter  seems  to  have  been 
fully  cleared  up  subsequently.  The  objection  was  restated  by  the  de- 
fendant as  follows: 

'*We  would  like,  if  yonr  tKmor  please,  to  have  aa  Instmction  to  the  effect 

that  It  is  only  the  lack  on  the  part  of  this  defendant  to  imi^  onllniin-  nnd 
reasonable  care  to  discover  the  defect  that  can  render  It  liable;  uut  that  it 
ts  an  tDBurer ;  not  that  It  la  a  guarantor;  hvA  that  it  mmt  from  time  to  time, 
from  day  to  day,  exercise  reasonable  caxa  to  dlsooyer  defects.'* 

Thereupon  the  court  said  as  follows: 

**I  told  you  [meaning  undoubtedly  the  jury],  In  terms,  that  the  defendant 

<*ompnn.v  was  not  nn  insurer  of  the  appliance,  bnt  that  it  sthotilfl  usp  nr  linnrr 
care  in  supplying  a  suitable  appliance;  that,  if  defects  occurred,  it  should  use 
ordinary  care  In  disoorertng  those  defects;  and  that  It  Is  responsible  only  for 
ordinary  care  In  that  behalf.** 

Here  we  have  finally  the  precise  rule  of  the  law  and  the  precise 
rule  claimed  by  the  defendant,  whatever  suggestions  may  be  made 

as  to  what  preceded.  The  conrt  thn^  met  the  requirements  of  Livings- 
ton V.  Maryland  Insurance  Company,  7  Crancli,  506,  544.  H  L.  Ed. 
421,  and  Canney  v.  Walkcme,  113  Fed.  66,  68,  51  C.  C.  A.  53,  58  L. 
R.  A.  33.  We  do  not  see  how  the  jury  could  have  misunderstood  this, 
or  how»  after  this,  it  can  be  said  that  there  was  any  error  in  the  charge 
of  the  court;  and  we  perceive  no  error  in  the  record  in  any  particular 
to  which  our  nttcntioii  has  been  called. 

The  jiidrrmcnt  of  the  Circuit  Court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  his  costs  of  appeal, 

(ISe  Fted.  947.) 

MISSEL  V.  LENNOX  ct  al. 
(Clrcait  Oonrt  of  Appeals,  First  Circuit.  October  1,  1907.) 

Mo.  708. 

IjAiroroBn  and  Tbhaht— Nsoliokrcs— Damosboub  Bi.svatob  in  Butldtito 

— Ini'  T'.v  to  Tbespasseh. 

Defeudanta  were  the  owners  of  a  building  consisting  of  several  floors 
lessed  to  tenants  engaged  in  tbe  manufacture  of  shoes.  There  wore  two 

stairways  r^'afhing  to  the  s<>v(  rnl  floors  from  (llfTeroTTt  «jldc>=  of  the  build- 
ing, and  on  auotlier  side  waa  a  freight  elcyator,  tiie  eutiaucc  to  which 
opened  on  the  street  There  was  no  stairway  from  safd  entrance,  and 
there  was  a  sign  on  the  elevator  shaft  readin;:,  "For  fr.  Il'IiI  only." 
Plaintiff  was  a  shoe  workman^  and.  seeing  a  sign  on  that  side  u£  tbe  build- 
ing that  Tampeni  were  wanted,  aeked  a  tesnieter  the  wsy  Into  the  bnlld- 
in^.  and  the  teauister,  who  was  piiiit;  un  v  illi  somo  leather.  tO(»k  j»lain- 
tiff  with  hira  in  the  freight  elevator.  Plaintiff  was  told  to  return  the 
next  day,  which  he  did,  going  down  and  coming  back  with  some  one  who 
was  using  the  elevator.  On  the  second  day,  not  bavins  bi  en  eniphiyed, 
when  he  wi'^hcd  to  go  down,  there  was  no  one  at  the  elrvatnr,  hnt  (ho  door 
of  tiie  shaft  was  open,  and  he  stepiied  in  upon  a  tmpdour,  whiih  he  snp- 
po8e<l  was  the  elevator.  Jn  a  moment  thi'  i  levator  ascended,  opening:  the 
traiKloor,  and  plaintiff  wag  onnjiht  and  injured.  T'y  the  provlsi ms  of  the 
l^aes,  the  operation  of  the  elevator  was  left  entirely  to  th.'  tei-ants,  who 
kept  no  one  In  charge^  but  eacli  used  It  when  oi-casion  reiiuir.  i.  h  was 
zarelj  used  eicept  by  some  one  bringing  up  or  taking  down  freight.  Held^ 


Digitized  by  Google 


244 


84  C.  C.  A.  REPORTS. 


Umt  pl,-intIfT  was  not  in  the  elevator  by  Imitation  of  dof.-"nlM!it<5  or  tholr 
teuujjts,  eitlier  exiJivsis  or  implied,  and  tlierefore  detencUuiLs  owed  him  uo 
dnty  of  care,  and  were  not  liable  tor  his  lojnrr. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Distria  of 
Massachusetts. 

Sherman  ly.  Whipple  (Alexander  Lincoln  and  Whipple,  Sears  & 
Ogrden,  on  the  brief),  for  plaintiff  in  error. 

Roinney  Spring  (Mathews,  Thompson  &  Spring,  on  the  brief),  for 
defendants  in  error. 

Before  COlrT  and  PUTNAM.  Circuit  Judges,  and  AU>RICH,  Db- 
trict  Judge. 

COLT,  Circuit  Jiid.^'c.  This  is  an  action  of  tort  to  recover  for  per- 
sonal injuries,  and  the  case  is  now  before  this  court  on  writ  of  error. 
At  the  conclusion  of  the  evidence,  the  court  below  directed  a  verdict 
for  the  defendants,  and  the  assignments  of  error  all  relate  to  this  ruling. 

The  plaintiff,  while  seeking  employment,  was  injured  by  steppiTi*:  on 
the  hatches  of  a  freig^ht  elevator  well  in  a  building^  owned  by  the  de- 
fendants, but  which  was  leased  to  several  tenants  engaged  in  the  manu« 
facture  of  shoes. 

The  building  is  located  in  the  city  of  Lynn,  and  is  shaped  like  a 
blunted  V,  witii  the  front  on  Liberty  Square,  one  side  on  Broad  street 
and  the  other  side  on  Union  street. 

The  entrance  to  the  elevator  shaft  in  which  the  accident  happened 
was  on  Hroad  street.  In  the  entrance  tiiere  were  no  stairs  leadings  to 
rooms  on  the  upper  floors,  and  no  doors  leading  to  rooms  on  the  first 
floor.  It  was  simply  an  entrance  to  the  freight  elevator.  There  were, 
however,  front  stairs  on  Liberty  Square  leading  to  the  top  of  the  build- 
ing and  !)ack  stairs  near  the  engine  room  in  the  rear  of  uie  building. 

Inside  the  entrance  to  the  elevator,  and  close  to  it,  was  the  sign, 
*'For  freight  only."  There  was  testimony  that  on  the  outside  of  the 
building  near  thi*:  entrance  was  a  signboard,  on  which  was  placed  a 
sign,  "Vampers  Wanted." 

The  leases  contauied  the  provision,  "including  the  space  on  this 
floor  used  for  stairways,  halls  and  elevators,"  and  also  die  following 
provisions: 

"The  lesRee  slinll  liave  the  ii?<*  of  the  stairways.  h:illwaT«5  nnd  clr^vntors  !n 
conuaoQ  with  the  other  tenants  of  said  building.  •  •  •  The  It^sors  agree  to 
furnish  brat  and  power  at  all  timee  dnrlnt;  the  continiianre  of  thia  leane,  ex- 
•  •('ptini:  nitrlits.  Sundays,  and  lo^ial  liolidnys,  and  exo(  pt  In  e;'So  of  flrt»,  un- 
avoidable casualty,  nccldents,  strilies,  and  twenty-four  hours  each  year  for  In- 
>^l'»'<;tton  and  cleaning  out  of  boilers,  to  properly  heat  demised  premises,  and 
to  properly  run  the  eleffttors  aod  whatever  shaCtiog  It  may  be  desired  te  nm 
in  said  premises." 

The  elevator  well  was  inclosed  by  a  sheathing,  vdth  doors  On  two 
sides  on  each  floor.  The  elevator  itself  was  merely  a  platform  with- 
out sides,  with  a  bar  overhead,  from  which  the  elevator  was  supported. 
Trapdoors,  or  hatches,  were  placed  on  every  floor,  which  were  opened 
by  an  iron  hoop  over  the  top  of  the  elevator  as  it  ascended,  and  bv  arms 
on  its  sides  as  the  elevator  descended.  There  were  signal  bells  for  tfie 
elevator  on  each  floor.  These  bells  were  not  automatic,  but  would  ring 
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when  a  button  was  pushed.  There  was  also  evidence  diat  the  noise 
made  by  opening  and  dosing  of  the  hatches,  as  tiie  elevator  ascended  or 
descended,  cottld  be  heard  for  at  least  two  floors. 

*  The  inspector  of  public  buildings  testified  that  when  this  elevator  was 
put  in  use  he  inspected  it  and  approved  of  it,  and  that  it  was  equipped 
in  the  same  manner  at  the  time  uf  the  accident.  There  was  uirthcr  tes- 
timony tliat  elevators  constructed  in  the  same  way  were  common  in 
file  city  of  Lynn.  The  plaintif!  contended,  however,  that  the  elevator 
was  defective  in  its  original  construction,  in  that  it  was  not  eqtiipped 
with  such  devices  as  were  required  by  section  27  of  chapter  104  of  the 
Revised  Laws  of  Ma«;sachusett5 : 

"Elevators  used  for  carrying  freight  shall  he  equipped  with  a  suitable  de- 
Tlce  wlilcb  shall  act  as  a  danger  sijnial  to  warn  people  of  the  approach  of  the 
elevator.  •  •  •  All  the  above  construction  work  and  devices  shall  bo  ap- 
proved by  the  inspectors  of  fjietorles  and  publle  buildings,  except  that  In  th^ 
city  of  Boston  they  shall  be  ajiproved  by  the  building  commissioner,  and  In 
other  cities  by  the  In8j)ector  of  buildings;  but,  upon  the  ajjptoval  of  said  com- 
missioner, or  insiT)Octor  of  buiMin -s,  or  inspector  of  factories  and  public  build 
logs,  any  elevator  may  be  used  without  aio'  or  all  of  such  appliances  or  de- 
Tioes  If  the  nature  of  the  htudnett  to  such  that  the  neoesalty  for  the  same  will 
not  warrant  the  ticpense.** 

The  plaintifT  was  a  Russian,  and  a  vamper  by  trade.   According  to 

his  story,  on  the  day  hefore  the  accident  he  was  passing  along  Broad 
street,  accompanied  by  his  brother-in-law,  when  they  noticed  the  sign, 
"Vampers  Wanted,"  on  the  outside  of  the  building.  Tlie  plaintiff  there- 
upon asked  a  teamster  how  to  get  upstairs.   The  teamster  said : 

**Walt;  I  am  going  to  take  up  some  leather,  aud  I  will  take  you  upstairs 
on  the  elevator.*' 

The  teamster  stopped  the  elevator  at  the  third  floor,  and  knocked  on 
the  door,  and  somebody  opened  the  door.  The  plaintiff  went  out  and 

asked  where  the  stitching  room  was,  and  Saw  the  forewoman  of  tiie 
stitching  room,  who  told  him  to  wait  a  few  minutes  imtil  she  got  a 
machine  ready  for  him ;  so  he  sat  down  and  waited  about  half  an  hour. 
Then  ihe  came  up  to  him  and  told  him  that  she  was  very  busy,  that 
the  machine  required  some  repairing,  and  to  come  the  next  day.  So 
he  went  to  the  elevator  again  and  saw  a  man  who  was  taking:  down 
some  cases  of  shoes,  and  they  went  down  together. 

The  next  day,  about  9  or  10  o'clock,  he  went  back  alone  to  the  same 
place.  When  he  got  to  the  elevator  he  found  nol>ody  there,  but  waited 
until  a  boy  came,  who  was  going  upstairs,  and  who  took  him  up  two 
Hights,  when  he  got  out  of  the  elevator  and  went  to  the  stitching  room. 
There  he  saw  the  woman  in  charee  of  the  room,  who  told  him  that  the 
machine  did  not  run,  and  said :    Therefore,  1  have  no  work  for  you." 

"VM^en  the  plaintiff  came  to  the  place  where  the  elevator  ran.  be  found 
the  door  open,  and  went  in,  thinking  be  was  entering  the  elevator.  It 
was  dark  inside,  and  the  trapdoors  on  which  he  stepped  looked  just 
like  the  floor  of  tiie  elevator.  Before  he  stepped  in  he  heard  no  bell  or 
signal  of  warning  that  the  elevator  was  approaching. 

As  soon  as  he  entered,  the  doors  from  below  began  to  open.  At 
first  he  thought  that  the  elevator  was  beginning  to  jiro  up.  Tbcn.  as  the 
d<^.'rs  kept  rising,  he  fell  and  was  caught  with  one  leg  between  the  door 
and  the  wall  of  the  elevator,  and  in  consequence  his  leg  was  crushed. 
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The  elevator  did  not  open  into  the  stitdiing  room,  but  into  the  cut* 
ting  room.  To  get  from  the  elevator  to  the  stitching  room  it  was  nec- 
essary to  go  through  the  door  from  the  cutting  room  to  the  stock  fit- 
ting room,  and  through  another  door  from  the  stock  fitting  room  to  the 
stitching  room.  There  was,  how  ever,  an  entrance  to  the  stitching  room 
from  Liberty  Square  by  means  of  stairs. 

With  respect  to  the  use  of  the  elevator^  Francis  A.  Cummings,  a  wit- 
ness in  the  employ  of  R^dall- Adams  Company,  one  of  the  tenants, 
and  called  by  the  plaintiff,  testified  as  follows: 

"He  had  seen  uslus;  ihp  rlovator  finyhody  who  hnrt  business  on  It,  HbP  ex 
pressmen  or  people  going  after  shlpuKMits  of  goods  above  blm^  or  anything 
like  that;  that  be  bad  neen  tbem  coming  up  there  after  bags  of  leather  and 

bags  of  rairs  and  Bometinu's  shoes  and  shipments  of  shoos;  tliat  thore  had  been 
times  when  boys  and  men  went  up  there  to  go  into  the  Uiflereut  departments 
of  tbe  factory ;  that  he  had  seen  people  coming  up  bringing  bmidlee,  paclcaajes, 
and  things;  that  he  would  sec  su«  h  jj^-ople  using  the  elevator  and  coming  from 
it  on  to  the  floor  even*  day;  that  whilo  he  was  thore  ho  never  saw  nny  one 
in  cliariie  of  the  elevator  aud  operating  it  or  rmiuiug  it  regularly  who  was 
hired  for  that  pfarpoae." 

I  rum  tiie  foregoing  evidence,  it  appears  that  when  the  defendants 
leased  this  building^  to  the  several  tenants  they  intended  that  this  deva- 
tor  should  be  used  exclusively  for  freight,  and  not  for  passengers  or  * 
persons  seeking  employment.    This  is  evident  from  its  construction, 

cfiiiipment.  nncT  fmn:  thf^  notice,  "For  frci.^lit  only."  It  further  ap- 
pears that  the  biuldiiit];^  was  provided  with  suitable  means  of  inp:ress  and 
egress  in  the  fomi  of  front  and  back  stairs  Ieadin<]f  to  a1!  tlic  floors. 

We  also  think  it  clear  tliat  under  the  provisions  of  the  leases  the 
control  of  the  elevator  was  left  with  the  tenants,  and  that  at  the  time 
of  the  accident  the  Randall-Adams  Company,  who  occupied  the  entire 
third  floor,  were  in  the  possession  of  the  doors  leading  to  the  elevator 
and  of  the  hatches  upon  which  the  plaintiff  was  injured.  The  plaintiff, 
however,  does  not  view  this  question  of  control  as  material  upon  the 
ground  that  the  particular  defect  of  which  he  complains,  and  of  which, 
as  he  contends,  there  was  evidence  to  go  to  the  jury,  was  in  the  orig- 
inal construction  of  the  elevator,  and  that  for  sucii  a  defect  the  respon* 
sibility  always  rests  with  the  owners,  notwithstanding  they  may  have 
leased  the  entire  huildins:^  and  thereby  parted  with  all  control  of  the 
elevators.  Larue  v,  Farren  Hotel  Company,  116  Mass.  67;  Shipley  v. 
Fiftv  Associates,  106  Mass.  194,  8  Am.  Rep.  318 ;  Dalav  v.  Savage,  145 
Mass.  38,  12  N.  E.  841,  1  Am.  St.  Rep.  4^9;  Shepard  'v.  Creamer,  160 
Mass.  496,  36  N.  E.  475. 

But,  aside  from  and  independently  of  these  considerations,  it  is  con- 
ceded that,  in  order  to  maintain  this  actit^n.  the  plaintiff  must  show 
either  an  express  or  implied  invitation  extended  to  him  by  the  defend- 
ants to  use  the  elevator  at  the  time  he  was  injured,  since,  in  the  ab- 
sence of  any  such  invitation,  tlie  defendants  owed  the  plaintiff  no  duty 
with  respect  to  the  construction  and  condition  of  the  elevator,  and  can- 
not therefore  be  chargeable  with  negligence.  Sweeny  v.  Old  Colony 
&  Newport  Railroad  &mpany,  10  Allen,  368,  87  Am.  Dec  644. 

We  liave  to  determine  therefore,  whether  there  was  an\-  <^:ih^rantial 
evidence  upon  which  the  jury  inicjht  have  found  either  an  express  or 
implied  invitation  by  the  defendants. 
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The  only  evidence  of  an  express  invitation  is  that  the  woman  in 
charge  of  the  Stitching  room  told  the  plaintiff  to  come  the  next  day. 
While  this  may  be  regarded  as  an  express  invitation  by  the  tenant,  au- 
thorized by  the  defendants,  to  visit  the  building  by  the  usual  meaii^^  of 

ingrcF-  egfrc<?s  provided,  namely,  the  stairways,  it  cannot  be  held 
to  be  an  invitation  to  use  t!te  frrin^ht  elevator  for  siieh  a  purpose.  In 
this  connection .  it  may  also  l>e  observed  that  there  were  stairs  leading 
to  the  street  which  were  directly  connected  with  this  stitching  room, 
and  that  in  order  to  reach  the  freight  elevator  from  this  room  it  was 
necessary  to  pass  through  the  stock  fitting  room  to  the  cutting  room. 

It  remains  to  consider  whether  there  was  evidence  which  should  have 
been  submitted  to  the  jury  of  an  implied  invitation  arising:  H)  from 
the  general  use  of  the  elevator  for  purposes  other  than  freight,  and 
(2)  from  the  situation  and  appearance  of  the  premises. 

If  the  evidence  had  tended  to  show  an  open,  general,  and  well-known 
tise  of  the  elevator  for  passengers,  it  might  have  been  presumed  that 
this  was  done  with  the  knowledge,  acquiescence,  and  consent  of  the 
'^•■f'-'ndants.  But  the  proofs  fail  to  support  any  such  proposition.  The 
entire  evidence  on  this  point  is  contained  in  the  testimony  of  Cum- 
mings,  which  is  cited  above.  This  testimony,  at  most,  shows  that  there 
may  have  been  a  casual  use  of  the  elevator  for  purposes  other  than 
freight  It  is  also  significant  in  thb  connection  to  note  that  the  first 
time  the  plaintiff  went  up  in  the  elevator  it  was  with  a  teamster  who 
was  taking  up  some  leather,  and  that  when  he  came  down  on  the  ele- 
vator on  this  occasion  it  was  with  a  man  taking  down  some  cases  of 
shoes;  and,  further,  that  the  next  day,  when  he  came  bnrk,  he  waited 
until  a  boy  came  who  was  going  upstairs  and  who  took  iuni  up  to  the 
thu-d  floor. 

As  to  an  implied  Invitation  arising  from  the  situation  and  appear- 
ance of  the  premises,  the  plaintiff  relies,  first,  upon  the  fact  that  there 

were  no  means  of  tree '^s  to  the  different  floors  in  or  near  the  freii^ht  el- 
evator entrance  other  than  the  freight  elevator;  the  stairs  lx;ing  located 
on  another  street  or  in  the  rear  of  the  building-.  Since  this  was  a 
freight  elevator,  with  the  proper  notice  tliaL  it  was  to  be  used  for 
fre^t  only,  we  do  not  consider  the  circumstance  that  the  stairs  were 
located  at  some  distance  on  another  side  of  the  building  has  any  bear- 
ing on  the  question  of  an  implied  invitation  by  these  defendants  to  use 
tfii«  elevator  for  ordinary  passenger  service. 

The  plaintiff  also  relies  upon  the  evidence  of  a  signboard  with  a  sigTi. 
"Vampers  Wanted,"  on  the  outside  of  the  building  near  the  entrance 
to  the  elevator,  as  tending  to  prove  an  implied  invitation.  Upon  this 
point  it  may  be  said,  first,  that  there  was  no  evidence  that  the  defend- 
ants had  any  knowledge  that  this  notice  or  similar  notices  were  ever 
placed  on  the  building  near  the  elevator  entrance. 

Again,  if  we  assume  that  some  of  the  tenants  had  placed  this  notice 
on  the  outside  of  the  building,  this  circumstance  would  not  be  suffi- 
cient, upon  the  whole  state  of  facts  presented  in  this  case,  to  charge  tlie 
owners  of  the  building  with  an  implied  invitation  to  persons  seeking 
eniplo3mient  of  the  tenants  to  make  use  of  this  elevator  as  the  proper 
means  of  ingress  and  egress  to  and  from  the  building. 
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Upon  fun  consideration  of  the  whole  evidence,  we  find  no  error  la 
the  ruling  of  the  Circuit  Court 

The  judgment  of  the  Circuit  Court  is  afiirmed,  and  the  defendants  in 
error  recover  costs  in  this  court 
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No.  1,06a. 

BjicmacNT— SuFFiciBNCT  or  FEmnon— Dbscbiption  op  Land. 

It  hi  permiMlble  for  a  petition  !n  ejoctment  to  describe  the  land  songiit 

to  be  recovered  as  all  of  a  certain  tract,  except  portions  thereof  embraced 
In  prior  grants  and  patents  from  the  state ;  but  in  sucb  case,  to  support 
a  Judgment  for  the  plalntUt  the  parta  crcladed  must  be  aocorately  de- 
scribed. 

lEd.  Note.— For  caaea  in  point,  aee  Gent  Dig.  vol.  17,  iUectment,  U 

164.} 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Kentucky. 

W.  O.  Harris,  for  plaintiff  in  error. 
Lewis  Edelen,  for  defendant  in  error. 

Before  LURTON,  SEViiRENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  Tiiis  was  an  action  in  ejectment  to  re- 
cover from  George  Green  and  numerous  other  defendants  certain  lands 
embraced  within  the  exterior  boundaries  of  a  patent  issued  by  the  state 
of  Kentucky,  September  25,  1845,  on  a  survey  dated  March  3,  1845, 
to  Led  ford,  Skidmore  &  Smith,  which  called  for  86,000  acres.  This 
land  was  situated  in  the  southeastern  part  of  Kentucky.  Its  boundaries 
were  defined  by  this  court  in  the  case  of  Bramblett  v.  Davis,  141  Fed. 
776,  72  C.  C.  A.  S04.  They  include  a  parallelogram  about  25  or  26 
miles  long  and  5  or  6  miles  wide.  The  present  suit  was  brought  to 
eject  those  persons  who  now  wrongfully  occupy  the  part  of  the  orig- 
inal patented  tract  which  still  belongs  to  Davis,  as  trustee,  under  con- 
veyance from  the  original  patentees.  The  petition  alleged  that  Davis, 
as  trustee,  was  the  owner  and  entitled  to  the  possession  of  the  original 
tract  of  86,000  acres,  describing  it  by  the  boundaries  set  forth  in  the 
patent,  with  the  following  exceptions: 

"Bat  ^oepting  therefrom  aaeh  portions  thereof  as  are  eQibrnced  witliln 
the  valid  surveys  or  patents  made  or  isstied  prior  to  March  8,  181.').  and 
further  exceptiug  tlierefrom  such  portions  as  are  embraced  within"  certain 
deeds  described  In  tbe  petition— some  made  by  Ledtord,  Skidmore  ft  Smith, 
and  aome  bj  Naomi  Lawton  Davia. 

The  defendant  Green  moved  the  court  to  require  the  plaintiff  to 
make  the  petition  more  definite  and  certain  by  describing  ^e  part  or 
parts  within  the  exterior  bounds  of  the  patent  set  out  in  the  petition 
which  were  claimed  and  soui^ht  to  be  recovered  by  the  plaintiff  He 
also  filed  a  special  demurrer  on  the  ground  that  the  petition  did  not 
state  that  the  matter  in  controversy  between  the  plaintiff  and  him  ex* 
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ceeded  the  sum  or  value  of  $S,000,  and,  finally,  a  general  demurrer  on 
the  ground  that  the  petition  did  not  state  facts  to  constitute  a  cause  of 

action.  These  objections  were  overruled,  an  order  was  made  continu- 
ing the  cause,  there  having  been  an  order  of  survey  made,  and  then  an 
amendment  to  the  petition  was  filed  which  reads  as  follows: 

"Comes  now  tLe  complainxint*  Charles  Henry  Davis,  trastee,  etc.,  and  by- 
leave  of  court  amends  Iii'^  petition  herein,  and  for  amendment  srtatcs :  That 
the  tracts  of  land  excluded  from  the  exterior  bounaurles  of  the  Ledford,  Smith 
4  gkldmore  86,00(>-acre  patent  described  in  the  petition  for  which  patents  have 
been  Iwued  prior  to  the  date  of  that  patent  are  to  nnmeroiis  that  they  could 
not  reasonably  be  set  out  In  the  body  of  this  amendment  wifhonf  i^rcnt  pro- 
lixity. For  this  reason,  and  for  the  greater  convenience  of  the  court  and  of 
tbe  iMutlet  to  this  suit  and  all  coneenied,  the  complaliifliit  flIcB  hercwtth 
aa  jKirt  hereof  an  exlilMt,  innrked  *X-0,'  to  wJiIch  he  refers  and  makes  it  pflrt 
hereof  as  fully  as  If  the  same  were  herein  set  out,  which  exhibit  shows  the 
IMtenta  aeiilor  to  the  aforesaid  Ledford,  Smith  ft  Skldmore  patent  which 
(^nflfrt  In  whole  or  In  part  with  that  patent  so  far  as  the  complainant  has 
been  able  to  ascertain.  Ctomplaluant  says  he  cannot  state  with  certainty  that 
each  of  the  patents  contained  In  the  said  exhibit  does  actually  conflict  with 
th*^  Wild  Ledford,  Smith  &  Skldmore  patent:  but  from  the  "Itost  informa- 
tion he  has  on  the  subject  in  the  absence  of  an  actual  survey  of  said  patent, 
he  believes  that  each  of  them  does  to  some  extent  conflict  with  said  patent. 
It  is  Impossible,  though,  for  the  complainant  to  state  positively  or  n«'(urntely 
to  what  extent  the  said  patents  do  so  contlict  or  that  nil  of  them  conflict  at 
all,  without  an  actual  survey  of  the  said  8(J,00O-acre  tract,  such  as  has  been 
ordered  to  be  made  In  this  case,  for  the  reasons,  amongst  otliers.  that  many 
of  the  aforesaid  senior  patents  described  in  said  exhibit  will  he  found  to  con- 
flict with  each  other,  in  some  cases  as  many  as  three  of  said  patents  will  be 
found  to  overlap  each  other  to  a  greater  or  less  extent,  and  others  of  ilu  io  are 
so  indefinite  In  their  descriptions  that  they  will  be  held  to  be  utterly  void  and 
not  valid  as  supiK>rting  title  senior  to  the  title  of  the  complainant  for  any  laud 
whatever :  but  to  what  extent  and  In  what  numbers  the  said  senior  patents 
contained  In  the  aforesaid  exhibit  do  overlap  enrh  ather,  and  to  what  extent 
and  in  what  number  they  will  be  found  to  be  void  for  uncertainty  in  the  do- 
8criptIon«  the  complainant  Is  tmable  to  state  positively  until  after  the  i 
pletlon  of  the  survey  which  has  been  ordered  by  tbe  court  In  this  case.  The 
complaUiant  alleges,  therefore,  that  the  patents  referred  to  and  described  in 
the  afnresald  exhibit  are  all  the  senior  patents  which  he  has  been  able  to  find, 
beltaviac  them  to  be  located  In  whole  or  In  part  within  the  said  Sn.OOO-acre 
patmt  and  it  may  turn  out  by  the  survey  that  he  is  mistaken  In  thinking  that 
sll  the  patents  contained  In  said  exhibit  are  located  within  the  88.000  seres 
fifrrr^iiid ;  and  the  complainant  alleges  that  he  files  the  aforosald  exhibit  n'^ 
ooQtaining  to  the  best  of  his  knowledge,  information,  and  belief  a  true  list 
of  the  tracts  of  land  which  were  meant  and  referred  to  ss  exdnslons  from 
the  complainant's  title  to  the  said  80.000-acre  tra<  f,  Imt  there  may  be  other 
tracts  not  described  in  said  exhibit  which  will  turn  out  to  be  fomid  locatetl 
within  the  86,000-acre  tract  that  are  superior  to  It,  or  it  may  turn  out  that 
some  of  those  desnrii  e  l  in  the  exhibit  as  senior  will  be  found  not  to  be  senior 
or  superior  to  the  title  of  the  complainant.  The  sold  exhibit  also  contains 
the  full  descriptions  of  all  tracts  of  land  referred  tn  in  the  petition  in  this  case 
as  having  been  conveyed  by  complainant  and  i  \  liis  prodeoesaors  in  title,  back 
to  and  including  tbn  pntontcos.  Ledford,  S:iiiih  &  Skldmore.  Wherefore  the 
CDiiipiuiuaut  prays  that  this  amendment  may  be  read  and  considered  as  part 
of  hlfl  original  petltloii,  and  he  prays  for  the  relief  therein  prayed  for." 

A  padcage,  marked  'ISxhibtt  X-9/'  filed  with  the  amendment  to 

the  petition,  which  contained  copies  of  434  patents  granted  prior  to 
the  Ledford,  Skidmore  &  Smith  patent  of  1846,  and  therefore  senior 
thereto,  had  upon  it  the  followinj^  indorsement : 

''nils  package  contains  copies  of  patenti»  senior  to  the  Ledford.  Skldmore 
Jb  Smith  patent  No.  6,075;  also  descriptions  of  deeds  excepted  in  original  deed 
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to  Edwnrc!  M.  Davis  from  Xohlo  f^ralth,  Ilcnry  5?kldmoro,  nnrl  Tames  T.  TAVd. 
and  of  deeds  made  by  tbe  Davis  family  to  otliers,  so  far  as  I  have  bem  able 
to  determine  them  without  actual  survey.  It  miist  be  understood  however: 
(1)  That  it  Is  not  positively  known  that  all  of  these  patents  are  i  aside  of  Led- 
ford,  Skidmore  &  Smith  patrnt  No.  6,075.  (2)  That  there  may  be  others  not 
known  to  me  which  upon  an  actual  Furvey  niny  be  fouud  inside.  (3)  The  exact 
areas,  boundarl^,  or  loefttkMlB  of  th(  i  atouts  cannot  be  determined  without 
actual  sun  oy  ni)uif»  upon  thp  pround.  The  list  Is  the  best  which  can  be  pro- 
duced from  our  present  knowledge,  but  Mr.  Davis  will  not  he  held  l>ouii.l  for 
the  oompleteoew  or  accaracj  of  the  lik,  or  the  areas  exc  iiuiod  thorehy. 

•*W111  Ward  Dumeld." 

Following  the  filing  of  tbe  amendment  to  the  petition,  tlie  defendant 
Green  demurred  on  the  ground  the  petition  did  not  describe  the  land 

sued  for  so  it  could  be  identified,  and  als  o  on  general  grounds,  and 
moved  the  court  to  require  the  plaintift  to  make  his  petition  more  defi- 
nite and  certain  by  describini^  the  land  claimed  so  that  it  might  be 
identified.  This  demurrer  and  motion  were  overruled.  The  defend- 
ant Green,  declining  to  plead,  moved  the  court  to  enter  judgment, 
which  was  overruled*  and  then  moved  the  court  to  require  the  plaintiff 
to  elect  either  to  proceed  to  judgment  or  dismiss  the  petition.  This 
motion  was  sustained,  and  the  plaintiff  elected  to  ask  for  judgment  in 
accordance  with  the  petition  as  amended.  Such  judgment  was  en- 
tered for  the  ownership  and  immediate  possession  of  the  original  tract 
patented  to  Ledford,  Skidmore  &  Smim,  as  described  in  the  original 
petition,  "but  excluding  therefrom  the  following  described  tracts  de- 
scribed in  the  plaintiff's  petition  and  amended  petition,  to  wit"  Then 
follows  the  conveyances  and  patents  set  out  in  the  petition  and  amend- 
ment to  the  petition  and  superior  to  the  title  of  plaintitT.  The  errors 
assigned  arc  the  overruling  of  the  general  demurrer  and  the  motion 
to  require  the  plaintiff  to  make  the  petition  more  specific  and  certain, 
and  the  rendition  of  the  judgment. 

The  difficulty  in  this  case  arises  not  so  much  from  the  allegations  of 
the  p<nit!on  as  from  those  of  the  amendment  subsequently  filed.  The 
pe^itimi  states  that  the  plaintitT  was  the  owner  and  entitled  to  the  pos- 
session of  the  tract  of  land  granted  by  Kentucky,  on  Se])tember  25, 
1845,  to  Ledford,  SJkidmore  &  Smith,  "except  the  exceptions  herein- 
after named/'  and  then  describes  the  original  patent,  and  adds : 

"Bnt  excepting  therefrom  finch  portions  thereof  as  are  embraced  In  the 

vnlirt  snrvpys  or  patent?!  mnde  or  bsni-d  prior  to  ^Tnrch  3,  1845.  find  further 
excepting  therefrom  auch  portioDB  thereof  as  are  embraced  within"  certain 
deeds  which  are  described. 

The  pelitinu  further  allei^ed  that  each  ot  the  defendants  had  wron^^- 
fuUy  and  unlawfully  and  without  right  entered  upon, a  portion  or  por- 
tions of  the  land  so  claimed  and  owned  by  plaintiff,  and  liereinbcfore 
described  as  embraced  within  the  boundaries  of  said  8$»000-acre  tract — 

"not  lying  within  any  of  the  exclusions  therefrom  aforesaid*  and  wlthoat 

right  detained  the  snme,  the  honndnri*^  of  which  portion  or  jvjrtlons  of  nald 
lands  so  entered  upon  and  detained  by  said  respective  defendants  being  un- 
known to  the  plaintiff.*' 

From  all  this  it  clearly  appears  that  the  portion  of  the  original  Led- 
ford patent  which  is  claimed  by  the  plaintilT  and  sought  to  be  recov- 
ered must  be  reached  by  the  metliod  of  exclusion.  This  court  has  al- 
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ready  determined  the  boundaries  of  lIu^  patent;  but  a  large  portion 
of  the  tract  is  covered  by  |>atents  and  conveyances,  patents  made  before 
the  I^edford  patent*  and  conveyances  made  since  by  Ledford  and  his 
associates  and  successors.  No  question  is  made  but  that  the  convey- 
ances made  subsequent  to  the  patent  are  sufficiently  described  The 
prior  patents  were  originally  described  in  the  petition  in  a  general  way, 
thus : 

"But  excepting  tlierefn>m  sucli  niortiuo^  thereof  as  are  embraced  witliin  valid 
wamyn  or  iwteDtB  made  or  iBsned  prior  to  March  8»  1848." 

We  are  relieved  from  ccmsidering  whether  this  would  have  been  a 
sufficient  description,  because  the  plaintiff,  of  his  own  accord,  tiled  an 
amendment  which  made  this  general  averment  specific  by  including  in 
an  exhibit,  which  was  made  a  part  of  the  petition,  all  the  prior  patents 
which  conflicted  in  whole  or  in  part  with  the  Ledford  patents,  so  far 
as  he  had  been  able  to  ascertain  them.  The  question,  therefore,  now 
is  whether  the  petition  as  thus  amended  is  sufficient.  It  must  be  re- 
membered that  the  only  land  claimed  by  the  petitioner,  the  only  land 
which  he  claims  the  defendants  had  wrongfully  and  unlawfully  and 
without  rig^ht  entered  upon  and  detained,  is  land  ''not  lying  within  any 
of  the  exclusions  therefrom  aforesaid/'  and  therefore  it  is  necessary  to 
know  what  the  exclusions  are.  The  land  he  seeks  to  recover  is  land 
lyini*'  within  the  Ledford  patent,  but  outside  of  the  e^xlu^ions ;  that  is, 
<^utside  of  all  the  prior  patents.  Now,  in  the  anu  i  jlrncnt  he  states,  as 
we  have  indicated,  that  he  has  included  in  the  exhibit  aii  the  prior  con- 
flicting patents  so  far  as  he  has  been  able  to  ascertain.  But  he  goes 
on  to  scatter  doubt  by  saying; 

''Oomplalnant  says  he  cannot  state  with  certainty  that  each  of  the  petenta 

ot^ntained  In  the  said  exhibit  floes  nctnnlly  conflict  with  the  said  Ix'clfonl. 
Smith  &  Skidmore  patent:  but  from  the  best  Information  he  has,  in  the  ab- 
nenoe  of  an  actaal  survey,  be  believes  eacfi*  of  them  ctoes  to  some  extent  conflict 
uith  such  patent.  If  Is  impossible  •  ♦  •  to  state  positively  or  accunUrly 
to  what  extent  the  said  patents  do  so  conflict,  or  that  all  of  them  conflict 
at  all,  withont  an  actual  survej',  ♦  •  ♦  goch  has  been  ordered  •  •  • 
In  thl«  case,  for  'these'  reasons:  That  many  of  tii'  •  •  •  senior  patents 
de5*crlhed  in  said  exhibit  *are'  found  to  conflict  with  each  other.  In  some  casos 
as  ujauy  us  three  •  •  •  will  be  found  to  overlap  each  other,  and  others 
are  so  Indefinite  in  thrir  descriptions  tiiat  they  will  be  held  to  be  utterly 
▼old  and  not  valid  as  supporting  title  senior  to  the  title  of  the  oomplatnant; 
•  ♦  *  but  to  what  extent  and  in  what  nuniliers  the  senior  patents  •  •  • 
overlap  each  other,  and  to  what  extent  and  in  what  nurobem  they  will  be 
flonnd  to  bo  rnid  for  tincertainty  in  the  description,  the  cnmplalnnnt  Ik  imable 
to  state  positively  until  after  the  completion  of  the  survey  which  has  been 
ordered  hy  the  court  Ui  this  case.'* 

The  amendment  further  state*;  that  the  plnintifY  files  the  exhibit  as 
containing,  to  the  best  of  his  knowledge,  inforiiiation,  and  belief,  a  tnie 
list  of  the  tracts  of  land  which  were  meant  and  referred  to  as  exclu- 
sions from  the  complainant's  title  to  the  said  86»000-acre  tract;  but 
there  may  be  other  tracts,  not  described  in  said  exhibit,  which  will  turn 
out  to  he  found  Inrntod  within  the  8G,000-acre  tract  that  are  superior 
to  it.  or  it  may  turn  out  that  some  of  those  described  in  the  exhibit 
as  senior  will  be  found  not  to  be  senior  or  superior  to  tlie  title  of  the 
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complatnant  The  indorsement  by  the  plaintiff  on  the  package  of  the 
prior  patents,  says: 

*'It  must  be  wn()nrstoo4  however  -  fl)  That  It  is  not  positively  l:nnv(  n  that 
all  of  these  pateuUi  are  Inside  of  Ledlord,  Skidinore  &  SmitU  patent  2so.  0.^75. 
(2)  That  th«re  may  he  others  not  known  to  me  which  upon  an  actnal  mrrtj 
nmy  be  found  inside.  |3)  The  exnt-t  areas,  boundaries,  or  locations  of  tliese 
patents  cannot  be  determined  without  actual  survey  made  upon  the  ground. 
The  list  ts  the  hest  which  can  be  produced  l.-om  our  present  knowledge,  bat 
Mr.  Davis  will  not  t)e  lield  bound  for  tb»  Gompletenev  or  accoracsr  cC  the  lis^ 
or  the  areas  excluded  thereby/' 

We  understand  that  the  stringency  of  the  old  rule  is  somewhat  re- 
laxed, and  "certum  est  quod  certum  reddi  potest"  (Glacier  Mountain 
Silver  Min.  Co.  v.  Willis,  127  U.  S.  471,  4S0.  8  Sup.  Ct.  1214,  32  L. 
Ed.  172)  ;  but  the  trouble  is  that  this  amtiidment  not  only  does  not 
furnish  the  required  information,  but  fails  to  pumt  us  where  to  get  it. 
The  natural  method,  in  an  action  of  ejectment,  would  have  been  to 
describe  by  metes  and  bounds  the  portion  of  the  original  patent  which 
was  sought  to  be  recovered ;  but  this  could  not  be  done  without  a  sur- 
vey, and  no  survey  had  been  umAe.  Therefore  the  method  of  exclu- 
sion was  used.  This  was  proper  enough.  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  68G,  605,  14  Sup.  Ct.  458,  38  L.  Ed.  279,  and  the 
cases  cited  on  tiie  latter  page.  But,  to  locate  definitely  by  the  process 
of  exclusion,  it  is  neoessaty  to  describe  accurately  the  exclusions.  This 
cannot  be  done  by  the  information  contained  in  the  amendment.  The 
exhibit  does  not  assume  to  set  out  a  complete  and  accurate  list  of  all 
the  prior  patents.  It  states  that  some  may  be  missing,  that  others 
may  be  invalid,  and  that  others  may  overlap,  and  it  docs  not  point  out 
the  patents  to  which  these  statements  refer.  The  defendants  are  there- 
fore left  in  doubt  as  to  the  extent  of  the  exceptions,  and,  since  the 
plaintiff  seeks  to  recover  all  of  the  original  patents  outside  of  the  ex- 
ceptions, the  petition  as  amended  does  not  inform  them  of  what  the 
plaintiff  charges  them  with  wronc^fiilly  detaininj^  nnc]  '^eeks  to  recover. 
Moreover,  this  lack  of  information  leaves  to  the  marshal  or  executive 
officer  of  the  court,  under  the  judgment,  the  need  and  power  of  deter- 
mining a  complete  list  of  the  prior  patents,  with  their  validity  and 
location.  He  may  determine  whether  a  patent  is  within  the  boundaries 
of  the  original  patent,  whether  it  was  prior  and  superior,  whether  it 
is  valid,  and  the  location  of  the  land  described  by  it.  We  do  not  be- 
lieve that,  under  the  law  of  Kentucky,  such  iudicial  power  should  be 
vested  in  the  marshal.  Farmer  &  Arnold  v.  Samuel,  4  Litt  187,  193, 
14  Am.  Dec.  106.  Therefore  we  hold  the  court  erred  in  not  requiring 
the  petition,  with  the  amendment,  to  be  made  more  definite  and  cer- 
tain. 

The  judgment  of  the  lower  court  is  reversed. 
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TWEEDIE  TRADING  00.      QBOBOO  D.  EMEBT  CO. 
(Olxcnlt  Oovrt  ot  Appeali^  Second  GUcnit  Maicb  26»  1907.) 

No.  235. 

SHZPFING--CnABTBB  HiRE— LOSS  OF  TIME  TBOM  DSTIOISIVCT  OF  MeW. 

Uiider  a  (barter  party  whidt  reonlred  Itie  owner  to  provide  the  crew. 

and  provided  that.  In  case  of  loss  of  time  from  deficiency  of  men,  the  hire 
should  cease  during  the  detention,  the  charterer  Is  entitled  to  a  deduction 
Of  (barter  hire  during  the  time  the  vessel  was  detained  at  quarantine  in 
conse<]uence  of  the  Illness  and  infection  of  the  crew,  and  the  requirement 
of  the  quarantine  ofQcers  tlint  a  new  crew  flhoold  be  shipped  before  sbe 
was  permitted  to  enter  the  port' 

Appeal  from  the  District  Court  ol  the  United  States  for  the  South- 
ern "hi 'Strict  of  New  York, 
See  l-iG  Fed.  618. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Ck)urt, 
Southern  iHatrlct  of  New  Tork,  awarding  to  the  libelant  $317.41  on  account  of 
charter  hlrr,  pnid  In  advance,  of  the  steamship  Osceola,  which  was  let  tn 
ant  (or  a  rouud  trip  to  and  from  certain  named  foreign  ports  on  the  agree- 
ment of  charterer  to  pay  tor  her  use  and  hire  £900  British  flterlinsr  per  month, 
and  at  the  same  rnte  for  any  part  of  a  month.  Tho  ownt  rs  aur*  *  d  to  let  the 
vessel  ''with  full  complem^t  Of  officers,  seamen,  engineers  and  firemen  for  a 
▼essel  of  her  tonnace.  and  to  be  eo  maintained  daring  the  contlnqanee  of  this 
charter  party." 

T.  Parker  Kirlin  and  Convers  &  Kirlin,  for  appellant. 

C.  S.  Haight  and  Wheeler,  Cortis  &  Haight,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOM^,  Circuit  Judge.  The  sole  question  in  the  case  is  wheth- 
er under  the  terms  of  the  charter  it  should  be  held  that  the  hire  ceased 
from  April  10,  1905,  at  2  p.  m.,  when  she  arrived  nt  the  qnarrifitin  - 
station,  New  York  Harbir.  until  April  12,  1906,  at  9:30  a.  m.,  when 
she  left  quarantine  for  her  berth  in  Xew  ^'o^k. 

The  vessel  had  sailed  frcm  i'ara  for  B  irbadoes  with  a  foul  bill  of 
health,  and  she  sailed  from  Barbadoes  for  New  York  in  like  con- 
<tition.  When  she  reached  the  station,  she  was  stopped,  the  quarantine 
flag*  hoisted,  and  part  of  the  crew,  those  who  were  actually  sick,  were 
removed  to  Swinburne  Island.  Advised  of  the  situation,  eight  men 
and  two  firemen  were  sent  down  in  a  towboat  the  next  morntnt^,  ar- 
riving so  earlv  that  they  had  to  wait  till  the  quarauLine  boat  came 
off  and  took  the  rest  of  the  crew  on  shore.  None  of  the  new  men 
were  allowed  on  board  by  the  health  authorities  until  the  sick  men  and 
those  of  the  crew  who  had  been  exposed  to  infection  had  all  been 
remove  1  Then,  about  9 :30,  the  new  men  got  to  work  and  brought  the 
ship  up  to  her  berth. 

The  charter  provides,  inter  alia: 

"That  in  the  event  of  the  loss  of  time  from  deficiency  of  men  and  stores, 
breakdown  of  macbinecy,  stranding,  fire  or  damage  preventing  the  working  of 


1  See  note  at  end  of  case. 
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the  vessel  for  more  than  twenty-four  boars,  the  payment  of  the  hire  shall  cease 
until  she  be  afinifii  In  an  effldent  state    resume  ber  serrloe.'* 

We  concur  with  the  district  judge  in  the  conclusion  tl^at  from  her 
arrival  at  quarantine  until  the  new  men  were  put  aboard  a  deftciency 
of  men  prevented  the  working  ol  the  vessel  within  the  meaning  of  tins 
clause.  It  is  to  be  noted  that  this  is  not  a  case  where,  some  of  the 
crew  falling  sick,  enough  are  left  to  bring  her  forward  on  her  voyag^. 
The  whole  crew  by  reason  '  f  cypi<:nre  to  some  conta,q:inus  disease 
harl  become  disqualified  from  further  prosecution  of  the  voyage. 
Konc  of  them  was  able  to  pass  beyond  quarantine  on  Ixiard  that 
ship.  Not  only  the  men  who  were  actually  prostrated,  but  the  whole 
crew,  wer^  removed  hy  the  health  officers,  and  they  ceased  to  be  a 
part  of  the  ship's  company  for  the  prosecution  of  her  voyage  be- 
yond quarantine  as  effectually  as  if  they  had  died,  or  deserted,  or 
been  arrested  as  fugitives  from  justice  or  been  imj)ressed  for  service 
elsewhere.  She  was  not  in  an  efficient  state  to  resume  her  ser\'ice 
until  she  had  seamen  and  tircmen  on  board  who  could  take  her  up  to 
her  berth.  In  view  of  the  express  obligation  the  owners  entered  into 
to  maintain  a  full  complement  of  si  amen  and  firemen,  and  of  the 
plain  and  unambiguous  language  of  the  clause  above  cited  as  to  tem- 
porary ceasinqf  of  charter  hire,  it  seems  unnecc«:sary  to  cite  any  au- 
thorities;. We  are  not  impressed  with  respondent's  contention  that,  if 
tlie  parties  had  mtended  to  provide  for  suspension  of  hire  when  time 
was  lost  by  reason  of  sickness  of  tihe  men,  they  would  have  used  the 
word  "inefficiency/*  instead  of  "deficiency."  The  distinction  is  too 
fine.  What  the  parties  meant  was  diat  she  should  at  all  times  have 
on  board  a  complement  of  men  in  such  condition  to  put  her  "in 
an  efficient  state  to  [prosecute]  her  service";  and  tiiey  have  chosen  apt 
words  to  express  such  intention. 

The  decree  is  affirmed,  with  interest  and  costs. 

NOTBL 

DedvetlMM  mmI  Off aeto  fvoat  OhmrUtr  Blse  of  VaaoaiL 

I.  In  Genual. 

[a]  (U.  S.  1SS«)  Tbe  managing  owners  of  a  vessel,  wishing  to  get  It  Into 
tbi'ir  possession,  agreed  with  the  charterers  that.  If  they  would  accept  a  charter 
ofTerod  tln  ir  ngorit  by  the  master  of  the  vessel  to  take  lumber  to  New  York 
ut  ;^i>  a  I.OUO  feet,  only  $8  a  1,000  should  be  churned  under  it.  Tbe  managing 
owners  repreaentad  a  majority  In  intereat  oi  the  owners,  and  also  held  a 
power  of  attoniey  signed  by  various  owners,  liieludiiiK  the  nui-ster,  which  an- 
ihorized  them,  Inter  alia,  to  obtain  possession  of  tbe  vessel  and  to  settle  freight 
bills.  The  master  libeled  tbe  lumber  to  recover  tbe  charter  price.  Held  tbat. 
incident  to  the  authority  to  settle  freight  bills,  tbe  power  of  attorney  ^nve  au- 
tiM>rity  to  agree  on  a  remission,  tliat  this  authority  prevailed  over  the  master  s 
autborltsr,  and  tbat  tbe  oral  agreement  prevailed  for  a  remlaaloii  of  $1  per 
l.rMXl  niK)n  tlie  price  named  In  the  subsequent  written  charter,  which  was 
bigued  iu  part  execution  of  tbe  prior  oral  agreement. — Wall  v.  Ninety-Five 
Thousaud  Feet  of  Lomber  (D.  C.)  20  Fed.  716. 

[b]  (T'.  S.  ISKS)  A  diurtiTcd  vessel  rervlwd  on  board  h'ss  cargo  than  was 
called  for  by  the  bill  of  lading,  through  fraud  or  error  of  the  consignor,  but  tJbe 
master,  before  signing,  inserted  In  tbe  bill  of  lading.  **Veflael  not  responsible 
for  difference  in  weitriit,"  and  she  thereafter  duly  delivered  lier  cargo,  but, 
owing  to  tbe  error  in  tbe  bill,  the  draft  being  protested*  and  tbe  trausmiaaioD 
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of  tbe  bill  being  delayed,  no  consignee  appeared  to  receive  tlie  cargo  on  ar- 
rlTtt  and  ft  was  takra  by  the  collector  and  aold  tot  duties,  ffeld*  that  the 

«hlp  had  m•M^e  a  "right  delivery"  of  her  cargo,  and  that  tho  charterers,  yvho  worf 
also  the  consi^nieos,  were  liable  for  the  agreed  hire  of  the  ship,  notwithstauding 
tliat  they  had  suffered  lotis  through  the  error  of  the  bill,  by  not  baving  flmda 
to  meet  the  draft ;  socli  dunafe  bdnc  too  remote  to  be  offiaet.— lldSay  Bmiis 

<D.  C.)  37  Fwl. 

[cj  (U.  S.  1SS)2}  A  charter  provided  that  the  vessel  should  be  reported  at  the 
cnatom  house  by  the  charterers  or  their  appointee,  or  pay  £20  liquidated  dam- 
ages. The  niastfT  reported  to  the  charterers  on  the  day  of  arrival,  hut  tlie 
latter  and  their  appointee  declined  to  enter  the  ship  imlesa  they  should  be  al- 
lowed to  do  the  rtilp*8  Inward  boeineea,  whidi  the  Alp  refined.  On  libel  filed 
by  the  shipowner  tn  r.^r  ner  freight,  charterer!?  claimed  to  deduct  the  £20. 
Heldf  that  the  right  to  do  the  Inward  business  of  the  ship  could  not  be  allow- 
ed the  charterers  anlesa  ptatoly  Indicated  In  the  charter,  and  that  tiie  phrase 
"to  reix)rt  at  the  custom  house"  did  not  luclucJr  flic  Iiaudling  of  such  inward 
business ;  hence  the  ship,  in  reporting  to  the  ciiarterers,  had  fulfilled  her  part 
of  tiie  charter,  and  the  charterers  could  not  be  permitted  to  deduct  the  £20  ftom 
the  freiglit.— MiKniano  v.  MacAndrews  (D.  G.)  49  Fed.  8T6;  Callfano  T.  Same, 
Id.    Dcs  ree  aflirmcd  (1H<>3)  53  Fed.  958,  4  C.  C.  A,  6. 

(dj  (U.  S.  1893)  A  provision  of  a  charter  party  that  the  vessel  shall  pay 
**for  loading,  compressing  cotton,  and  insurance  at  presses,"  includes  com- 
pressing elsewhere  than  at  the  port  of  loading,  of  which  the  ship  receives  the 
whole  benefit,  and  for  which  the  charterer  has  made  allowance  in  the  freiglits 
imid  by  shippers  at  rates  less  than  that  fixed  by  the  charter  party. — ^Baxter 
Card  (D.  C.)  .'9  Fed.  165. 

[e]  (U.  S.  A  vessel  chartered  to  carry  forward  part  of  the  cargo  of 

another  from  a  port  Into  which  the  latter  had  pat  In  dlatresa  Is  entitled  to  her 
fr<  =!rf't  ithnnr  dnrhutlons  for  advance??  made  by  the  rharterers  of  such  other 
vessel  secured  by  a  bottomry  note,  which  also  assigned  the  freight  to  pay  such 
adraoees;. — ^Berry  t.  Grace  (D.  C.)  62  Fed.  007. 

[fl  (XT.  S.  ISOC)  Where  a  f^hiiijtor,  a<'tlin,'  also  a.s  a^cnt  for  tho  charterers, 
disbursed  the  ship  in  a  foreign  port,  his  consignees  were  not  entitled  to  de- 
duct the  amount  of  such  disbursements  from  the  froigtit,  when  the  freight  was 
tted  for  by  the  sht{)0wner8  in  enforcement  of  their  lien  for  the  charter  hire, 
— O'Gonnell     One  Thoosand  and  Two  Bales  of  Sisal  Hemp  (D.  C.)  70  Fed. 

[g]  (U.  &100^  In  a  dispute  between  a  steamer  owner  and  a  charterer  with 
respect  to  n  d<»<luction  by  the  charterer  of  l  per  eent.  from  the  prepaid  froliibt. 
keld,  that  under  the  terms  of  the  contract  the  owner  was  entitled  to  full 
ftelght  without  deduction^-Capuccio  v.  Barber  &  Oo.  (D.  O.)  148  Fed.  478. 

[h]  ft'.  S.  1007*  Under  a  provision  of  a  time  charter  rfHniii'inc  the  owners 
to  provide  men  to  woric  the  winches  both  day  and  night  as  required,  the  ship's 
dn^  Is  falfilled  by  providlDf  sober  and  competent  winchmen  from  amonir  the 
crew.  and.  where  the  fharterers  for  thofr  own  convenience  employ  shore  winch- 
men,  the  wages  of  such  winchmen  cannot  be  deducted  from  the  charter  hire. — 
The  Santona  (D.  C.)  152  Fed.  516;  Clyde  Oommerdal  Bteamsblps  t.  United 
States  Shipping  Co.,  Id. 

IL  Fob  Damaob,  Lobs,  ob  Liohtebaob  or  Caboo. 

[a]  (U.  8. 1002)  The  cost  of  lightering  a  vessers  cargo  to  the  discharging 

berth  designated  by  the  assltnisi  of  the  charterers  mider  tlic  rliartcr  party. 
tR'bich  the  vessel  was  prevented  by  an  overhead  bridge  from  reaching  without 
cutting  off  or  removing  her  steel  masts,  cannot  be  deducted  from  the  freight, 
where  the  charter  party  required  the  vessel  to  discharge  "always  afloat"  at  a 
"safe  f)ort,"  or  "fso  near  the  port  of  dis<  harge  as  she  may  safely  get,"  and  pro- 
ridtitl  tlmt  the  anchorage  directed  must  be  the  most  convenient,  and  that  if 
iilditerage  was  nscesaaiy,  eitiier  to  reach  the  port  or  to  deliver  the  cargo,  the 
*»TI<ense  thereof  was  charstahle  to  tho  receivers  of  the  go<ids.  regardlcHN  of 
any  local  port  custom.  Decree  i\iMH)  108  Fe<l.  SU.  47  C.  C.  A.  222,  reversed.— 
U«ncte  Y.  A  Cargo  of  Java  Sugar,  187  17.  &  248,  28  Sup.  Ct  80,  47  U  Ed.  1G3. 
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[b]  (U.  S.  1893)  In  making  a  contract  for  the  transportation  of  a  fuii  cargo 
of  sugar,  the  parties  used  a  printed  form  containing  this  piOTlslon:  "The 
fnMght  to  be  paid  on  thr^  mil  i«Iing  and  rlj;ht  delivery  of  a  oar;„'o  of  sugar  at 
tiiui  after  the  rate  of  iilue  shillings  sterling  per  ton  of  twenty  hundredweight 
delivered."  The  printed  word  **deUyered*'  was  struck  out  and  tbe  words  "on 
intake  weight"  were  Interlfnod  in  writing.  Hcldf  that  the  chartorcr  was 
bound  to  jray  freight  on  the  wtiole  cargo  taken  aboard,  although  part  of  it  was 
damaged*  withont  the  ahlp'a  fanlt  by  an  excepted  peril,  and  sold  on  the  voyage. 
-  One  Tliousand  Bags  of  Sugar  v.  Harrison,  oti  I  'ed.  828,  4  C.  C  V.  34,  3  U.  S. 
App.  3^  atilrming  Harrison  t.  One  Thousand  Bags  of  Sugar  (C.  G  1881)  50 
Fed.  lie. 

[c]  (U.  S.  1875)  A  stipulation  in  a  charter  party,  "only  half  freight  to  be  paid 
for  ail  barrels  delivered  In  a  broken  state,"  covers  all  barrels  broken  when 
delivered,  though  some  were  biukeu  when  shipped. — Durkee  v.  Workman,  Fed. 
C'as.  No.  4.194,  affirming  (1874)  Fed,  Cas.  No.  4,10K. 

[d]  (U.  S.  1887)  When  a  ship  Is,  by  her  charter  pnrty,  entitled  to  her  whole 
freight,  '*upon  a  true  delivery"  of  the  cargo,  and  she  delivers  a  portion  in  a 
damaged  condition,  she  is  entitled  only  to  the  specifled  fir^ht,  less  the  damages 
for  the  loss  on  the  cargo.— The  Tangier  (D.  C)  32  Fed.  230 

[e]  (U.  S.  18Q2)  On  the  question  of  whether  the  charterer  of  a  vessel  to  carry 
a  cargo  of  logwood  from  Jamaica  to  New  York  was  entitled  to  a  deduction  of 
freight  for  50  tons  of  wooil  iit  by  the  stevedore  of  the  vessel  into  Ieuf?ths  of 
less  than  three  feet,  for  the  purpose  of  filling  up  the  vessel,  the  total  cargo 
being  only  488  tons,  It  was  proven  that  in  loading  straight  logwood  in  Jamaica 
It  was  not  customary  to  cut  any  considerable  quantity  in  lengths  of  less  than 
three  feet,  because  such  cuttings  injure  the  value  of  the  carjjo.  TIf  l<l,  that  the 
charterer  was  entitled  to  the  deduction.— Dickie  v.  Wilson  (D.  C)  49  Fed.  390. 

[fl  (U.S.  1803)  Where  the  charterers  of  a  foreign  ship,  beii^g  responsible 
to  the  owners  for  the  charter  hire,  and  having  received  freight  upon  goods  de- 
livered to  the  consignees,  are  liable  to  the  latter  for  damage  claims  arising 
throut^h  negligence  of  the  ship,  and  tbe  owners  are  foreign,  and  have  no  as- 
sets in  this  country,  the  charterers  will  not  be  required  by  a  court  of  ad- 
miralty to  pay  over  to  the  owners  the  whole  amount  of  the  charter  hire,  ex- 
cept upon  seGOrity  indemnifying  them  against  such  reasonable  and  probable 
demands  as  may  have  arisen  against  the  charterers  through  the  fnnlt  of  th 
owners  in  the  transportation  of  tbe  cargo. — Milburn  v.  Nord-Oeutscher  IJoyd 
(D.  O.)  68  Fed.  608. 

[g]  (Mass.  1872)  A  charter  party  for  the  freiglithi^'  and  chartering  of  ;i  ^hlp 
to  a  port  of  discharge  and  back,  at  a  lump  sum  for  the  round  voyage,  provid- 
ed that  *'tbe  amount  of  tbe  ontward  freight"  should  be  "paid  tbe  captain  on 
the  safe  delivery  of  the  outward  cargo"  at  the  port  of  discharge,  "free  of  In- 
surance and  commissions,  less  towage  and  compressing,"  and  that  towage  and 
compression  should  be  paid  by  the  charterers.  Some  of  the  cargo  was  so  dam- 
aged on  the  outward  voyage,  by  a  peril  of  tbe  sea,  that  it  had  to  be  sold  In 
a  port  of  distress:  but  tlie  ship  delivered  the  remainder  safely,  and  made  the 
round  voyaue.  HrUt.  that  the  whole  freight  was  due. — Leckie  v.  Sears,  109 
Mas-s.  424. 

[h]  (Mass.  1881)  A  part  of  the  charter  money  was  paynlde  at  tbe  outward 
IKjrt,  and  the  remainder  on  the  return  of  the  vessel  and  proper  delivery  of  the 
cargo,  and  on  tbe  return  voyage  the  captain  placed  in  tbe  part  of  the  slilp 
reserved  for  his  use  a  rertnln  pnekaisie  wlilch  the  consignee  had  refused  to  re- 
ceive, and  which  was  broken  into  on  the  return  voyage  and  part  of  its  con- 
tents stolen,  without  negligence  on  tbe  part  of  ofBcers  or  crew ;  tbe  same  not 
hvlni:  included  in  the  bill  of  ladlnjr  for  the  return  cargo.  an<l  the  latter  liavinir 
been  properly  delivered.  Ucldp  that  the  package  formed  no  part  of  the  re- 
turn cargo,  and  that  the  charterer  conld  not  recoup  the  yalue  of  tbe  missing 
goo<ls. — Mayo  v.  Preston,  m  Mass.  :?D4. 

[i]  (N.  Y.  1886)  The  obligation  of  the  charterer  to  pay  a  imnp  sum  agreed 
upon  Is  not  lessened  by  the  loss,  not  Shown  to  be  the  fault  of  any  one,  except, 
pnssilily,  thieves,  of  an  insignificant  portion  of  the  cargo,  100  l»nxes  of  lemoDS. 
for  instance. — ^Roberts  v.  Sodeta  Anonima,  53  a.  Y.  Super.  Ct  Jones  ft  S.) 
424. 
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IIL  Fob  UnnrNns  ob  UHSEAwoBTniNnft  or  Ybbsbl,  Dkebntions,  <» 

Delays. 

[a]  (U.  S.  1870)  A  deduction  from  Uie  monthly  tilre  of  a  v^sel  will  be  made, 
where  the  ▼oyage  has  been  protracted  by  reaeon  of  the  inenfflcieDcy  of  the 

sails,  etc.— Ila-i^ott  V.  Bowman,  Fed.  Cas.  No.  5.900  [1  Sawy.  4]. 

Ibl  (U.  S.  lami}  A  vessel  chartered  to  the  Mediterranean  and  back  to  >iew 
York,  put  Into  her  home  port  hi  Ttaly  on  account  of  stress  of  weather.  Some 

repairs  weir  l  ut  on  her  tliore,  and  she  waa  detained  three  weeks  longer, 
throngh  acute  rliemuatlsm  of  the  master.  Held,  that  the  owner  was  not  justi- 
fied in  detaining  the  vessel  in  her  home  port  for  such  reason  without  indemni- 
fying the  charterer  for  the  delay.— The  Glulio  (D.  C.)  84  Fed.  909. 

[c]  (U.  S.  1880)  The  steamship  D.  delivered  a  enr{ro  of  grain  which  she  liad 
been  9i)ecinlly  chartered  to  transport,  aud  pun  of  which  was  damagetl  tliruuKh 
contact  with  an  Iron  bulkhead  between  the  cargo  and  the  engine  room.  The 
evidence  showed  that  the  construction  of  the  ship  was  not  uuusiim!  at  Copeu- 
hagen ;  tliat  the  grain  was  stowed  in  accordance  with  the  custom  of  Copen- 
hagen, where  this  cargo  was  loaded ;  and  that  a  practice  of  sheathing  the  iron 
bulkhead  with  wood,  the  lack  nf  which  in  this  case  was  the  negligence  'mh- 
plaiued  of,  is  not  in  use  in  Denmark,  and  only  to  a  limited  extent  in  New  iork. 
Heldf  that  the  Tcseel  was  liable  only  for  negligence,  under  tiie  drcometancee 
of  her  employment,  and  that  no  negligence  was  proved,  the  shippers  apparent- 
ly acquie^iug  in  the  stowage;  but,  on  the  meager  evidence  as  to  usage  at 
Oopoihagen,  the  Itbdant  for  damage  to  cargo  was  allowed  to  discontinue  with- 
out prejudice,  and  the  Teasel  was  held  entitled  to  her  fMlght  In  fUl.— The  Dan 
(D.  C.)  40  Fed.  091. 

(d]  (U.  S.  1903)  Under  a  charter  party  providing  that  if  tlie  yacht  meets 
with  an  accideut,  and  in  consequence  is  laid  up  for  repairs  for  a  period  ex- 
'*-o<ling  seven  days,  there  shall  he  a  rebate  from  the  charter  money  for  the 
auuiber  ot  days  it  is  so  laid  up  for  repairs,  the  rebate  is  not  for  the  time  in 
t  xcess  of  seven  days,  but  for  the  whole  period  It  l8  laid  ap.— Bablgren 
VVhitnker  (D.  C.)  11:4  L'ed.  GOr». 

[ej  (U.  y.  190*)  A  steamship  was  chartered  for  a  voyage  aud  return  at  a 
Stipulated  hire  par  month.  The  charter  required  her  to  be  tight,  staunch,  aud 
stronir,  nnd  In  every  way  fittt^!  for  the  service.  It  also  coiitaiued  a  provision 
that  in  the  event  of  loss  of  time  from  "breakdown  of  machinery,  stranding, 
fire,  or  damage  preventing  the  wofklng  of  the  Teesel  fOr  more  than  twenty- 
four  nniTiing  Imurs  the  payment  of  the  hire  shall  cease  until  she  be  again  in 
an  eihcient  state  to  resume  her  service."  On  the  return  voyage  the  ship 
stranded,  and  was  sereral  days  on  the  rocks,  receiving  such  Injury  to  her  hull 
that  two  of  her  h  sMs  containing  cargo  were  partly  filled  with  water,  and  re- 
mained so  through  the  remainder  of  the  voyage,  which  was  completed  only  by  the 
use  of  ertra  pumps,  which  were  procured  at  a  port  to  which  she  deviated  after 
the  accident.  Held  that,  the  vessel  not  having  been  In  an  efheient  state  after 
the  stranding,  no  charter  hire  could  be  recover»Ml  after  that  time,  except  for 
the  time  taken  In  discharging. — Lake  Steam  Shipping  Co.  v.  Bacon  (D.  C.) 
129  Fed.  M  l 

[f]  (U.  S.  1907)  Tn  an  action  to  recover  the  V>alanee  due  on  a  charter  party, 
CTldence  held  iusullicient  to  show  that  an  injury  to  the  yaeltt  was  caused  by  a 
defect  in  bar  ootflt,  within  a  provision  in  the  charter  party  that.  In  case  she 
should  tjccome  unfit  for  use  for  a  period  of  more  than  48  liours  because  of  any 
defect  in  her  outiit,  there  should  be  a  pro  rata  return  of  the  cbaiter  money  to 
the  hirer.— Hills  v.  Leeds  (D.  C.)  149  Fed.  87a 

fgl  (U.  S.  1907)  Wliere  a  time  charter  of  n  steamer  reqtiired  her  to  be  in 
every  way  fitted  for  the  service  and  to  have  steam  winches,  which  were  to  l>e 
at  the  cfaarterer't  disposal,  the  charterer  Is  entitled  to  an  allowance  for  de- 
lay in  rl;  :  T  nrging  due  to  the  defective  condition  of  the  winches  or  deflrieney 
in  steam  povser  for  operating  them. — ^Munson  S.  S.  Line  v.  Miramar  S.  S.  Co. 
(D.  C.)  190  Fed.  43T. 

fh]  (Mass.  18t»0)  Under  a  charter  party  in  which  the  owner  agrees  that  the 
vessel  shall  be  kept  tlc^t,  staunch,  well-fitted,  and  tackled  for  a  voyage,  the 
diarterer  takes  on  himself  the  risk  of  sndi  delay  as  is  necessary  to  enable  tiie 
owner  to  p^'rform  his  contract  of  keeping  the  v^sel  seaworthy  durlu^  tb»  voy- 
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age,  nnd  cannot  subject  the  ownor  to  auy  loss  or  damage  resulting  from  thr 
ret.'irdittion  occasioned  by  putting  Into  port  for  repairs. — Cook  v.  Gowan,  81 
Mass.  ( 15  Gray)  237. 

[1]  (N.  Y.  1879)  In  an  action  for  freight  and  demurrage  against  the  assignees 
of  the  bill  of  lading  of  a  cargo  of  sugar,  wiio  were  in  fact  the  agents  of  tbt- 
owner  and  consignor  of  the  carfo*  tbe  defendants  were  «BtitIed  to  recoup  dam* 
ages  accruing  from  the  master's  violation  of  revenue  laws,  whereby  tlie  cargo 
was  seized  by  tbe  Cuban  authorities,  and  during  the  detention  there  was  a  toss 
by  drainage  and  watte.— BIwell     Sklddy,  77  N.  Y.  282. 

rjl  (N.  Y.  1S71>)  A  charterer  of  a  steamship  agreed  that  the  cargo  "be  re- 
ceived and  delivered  within  reach  of  the  vessel's  tackles  at  ports  of  loading  and 
discharging,"  and  to  pay  *f6r  the  use  of  eald  Teesel  dnrinir  the  voyage"  $7.00f> 
and  all  expenses,  fisn  c  in  cnse  of  accidr'nt,  "Including  virtnalliiL'  and  manniiiL-  " 
The  cliarter  party  contained  no  declaration  of  demise,  or  that  the  charterer 
waa  to  take  ^e  resael  tnto  bte  poaeeeslon,  or  man,  equip,  furnish  or  control  her. 
Through  the  negligence  of  the  engineer,  the  boiler  gave  way,  causing  delny. 
Held,  in  an  action  hy  the  omiers  to  recover  a  balance  of  tbe  $7,000,  with  ex- 
penses and  demurrage,  that  tbe  charter  party  was  simply  a  contract  of  af- 
freightment, and  the  defendant  could  counterclaim  for  the  damages  resulting 
from  the  engineer's  negligence.— Hagar  Cttark,  78  N.  X.  45,  rereralng  (1878) 
12  Hun,  521. 

IV.  Fob  DEnciBnoT  or  Tohraoi  or  VuaKL  cn  SHoaxaoB  or  Canoo. 

[a]  (U.S.I SCS)  Where  a  charter  party  provides  for  a  voyage  from  New 
York  to  a  foreign  port  and  back  to  New  York,  and  the  vessel  delivers  tbe  out* 
ward  cargo  at  the  foreign  port,  which  la  received  by  the  cbarterer*8  agent,  tbe 

freight  being  paid  by  him,  aiirl  the  vessel  receives  on  lionrd  a  part  of  the  re- 
turn cargo,  but  by  fault  of  tbe  vessel  the  whole  cargo  is  not  received,  and  she 
returns  to  New  York  with  part  of  the  cargo.  She  may  recover  upon  her  arrival 
at  Ne^v  York  for  the  portion  actually  de!h  *  roa  :  nnd  the  charterer  Is  entitled 
to  recoup  against  It  any  damages  set  up  In  the  answer  which  arose  out  of  any 
breach  of  the  charter  party  by  the  owners  of  the  Teasel,  to  the  amonnt  of  snch 
freight,  but  for  any  claim  beyond  that  he  must  resort  to  hlS  own  proper  ac> 
tlon.— Holyoke  v.  Depew,  Fed.  Gas.  No.  6»652  [2  Ben.  334]. 

lb]  (U.  S.  1880)  A  vessel  guarantied  to  have  a  capacity-  of  1,250  tons  was 
chartered  to  carry  a  cargo  of  petroleum,  etc.,  to  L^born,  and  to  bring  home 
marble  In  blocks,  "the  latter,  If  any  shipped,  not  to  be  more  than  000  tons." 
with  sullicleut  rags  for  duimage.  Tbe  vessel  proved  to  have  u  capacity  of  only 
1,066  tons,  and  an  allomnoe  was  made  upon  the  sum  paid  for  the  outward 
voyage.  On  the  return  voyage  the  charterer  furnished  only  a  cargo  of  600 
tons  of  marble  and  120  tons  of  light  cargo.  Ucld,  that  as  tbe  stipulate  re- 
turn cargo  was  only  000  tons  of  marble,  no  allowance  could  be  claimed  by  the 
charterer  for  the  deQcicncy  in  the  vessel's  tonnage,  and  tliat  this  provision  as 
to  the  sise  of  the  return  cargo  could  not  be  overoMue  by  proof  that  vessels 
loaded  with  marhle  always  carried  light  cargo  also,  and  that  the  qnantlty  of 
!T':trf)lp  wn'--  Tinniod  be^^ause  insurers  objected  to  vessels  carrying  more  than 
tbree-fouribs  of  tbe  cargo  in  marble. — liuger  v.  Beck  (C  C)  5  Fed.  131. 

[c]  (U.  8. 18D1)  A  printed  charter  party  gave  the  charterers  a  right  to  put 
on  board  a  full  cargo  of  cotton,  or  any  lawful  mcrcli  iii  iiHe,  using  all  spacers 
where  cargo  was  usually  carried,  and  the  owners  guaranteed  flrst-claM  in* 
snrance.  On  the  margin  of  the  Inatmment  was  written  a  clause  giving  the 
charterers  a  right  to  ship  cattle  on  the  deck.  Held,  that  the  charterers  couhl 
not  recover  freight  for  cattle  which  tbey  would  have  shipped,  but  did  not  be- 
cause insurance  was  not  obtainable;  it  appearing  that  insurance  was  refused 
for  reasons  not  calling  in  question  tbe  vessel's  seaworthiness,  and  that  shippers 
did  not  usually  construe  the  guaranty  of  insurance  as  covering  deck  cargo, 
especially  cattle,  unless  expressly  so  provided. — Myers  v.  The  Uuiouist  (D.  C-> 
48  Fed.  315. 

fd]  (U.  S.  1900)  A  Btefii?!sh!p  was  operated  by  a  charterer  for  two  or  three 
years  under  a  time  charter  and  renewals  thereof;  the  hire  being  paid  at  the 
end  of  each  trip  at  a  fixed  rate  per  month  on  her  registered  tonnage.  Froooi 
time  to  thne  the  charterer  objected  that  she  was  not  loaded  to  her  full  ea- 
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padty  by  the  matter,  bat  tbe  (barter  blie  was  paid  for  mcb  trips  with  knowK 

edge  of  the  amonnt  of  cargo  she  actoally  carried.  TTchl  that  any  v\n\m  of  tfi»^ 
charterer  on  account  of  meh.  ahoftase  on  auch  trips  waa  foreclosed  by  such 
aattlementa,  but        In  a  aolt  for  charter  hire  for  tiie  ooncliidlnf  voyagea 

which  had  not  been  pnld,  he  wag  enlltlcd  to  a  deduction  for  tho  sliortnpre  of 
cargo  carried  on  such  v^oyages  below  her  rei)re8eDted  and  actual  capacity. — 
Vacarrea»  y.  567,000  Gallons  of  Molanea  (D.  C.)  149  Fed.  788. 

[e]  (N.  Y.  1840)  Where  a  party  contracts  to  load  a  ship  at  a  stipulated  prl(>e 
per  ton.  nnrl  fails  to  ship  the  whole  number  of  tons,  he  is  liable  for  the  de- 
ficiency ;  but,  where  goods  are  offered  by  a  third  person  to  make  up  the  de- 
flctancy  at  ledneed  prices,  which  are  current  prices,  the  master  of  the  vessel 
ran*5t  r^lve  them  and  f  nnlit  the  original  Charterer  with  their  eaminga.— 
Ueckscher  t.  McCrea,  24  Wend.  804. 


ase  Fed.  301.) 

PUGBT  SOUND  NAVICxATlON  CO.  T.  LAVBNDAR  et  al. 
(Oinmit  Court  of  Appeals,  Ninth  Oircnlt  October  14,  1907.) 

No.  JU42S. 

1.  COUBTS— FlDEaAI.  OOUBTS — DETEmriNATION  OF  QUE^^TIONS  OF  ,Tt-RTSDI0TI0N. 

A  Clrcnit  Court  of  Appeals  Is  bound  to  inquire,  flrstt  as  to  its  own  juris- 
diction  of  a  cause  brought  before  It  by  appeal  or  writ  of  error,  and,  sec- 
ond, as  to  the  jurisdiction  of  the  court  fiom  whldb  tbe  record  oomes,  even 
though  the  question  is  not  raised  by  the  parties. 

[£d.  Note. — ^For  cases  in  x>olutf  see  Cent.  Dig.  vol.  13,  Courts,  §  1103. 

Jvrtodlctloii  of  (^realt  Oonrt  of  Appeals,  In  general,  see  notes  to  Lau 
Ow  Bow  y.  United  States,  1  C.  C.  A.  6 ;  United  States  Freehold  Land  ft 
Kiuigration  Co.  v.  Gallcgos,  32  C.  O.  A.  475.] 

2.  App£ai<  ard  E&BoJi— Rbvebsax.  roB  JuaiBDicnoNAii  Defects— DiaP08iTiox« 

OF  Cause. 

Where  a  Circuit  Court  was  without  Jurisdiction  of  a  cause  because  of 
the  absence  from  the  complaint  of  necessary  Jurisdictional  allegations, 
tbe  appellate  court,  In  reversing  the  Judgment  therein  for  that  reason^ 
mar  properly  remand  the  cause  and  direct  thnt  plalntlfT  be  permitted  to 
amend  the  complaint  in  that  respect,  especially  where  the  question  of 
Jurisdiction  was  not  raised  in  tbe  trial  coort 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 

Division  of  the  Western  District  of  Washington. 

Ira  Bronson  and  D.  B.  Trefethen,  for  plaintiff  in  error. 

Byers  &  Byers  (Clay  Allen,  of  counsel),  for  defendants  in  error. 

Before  GILBKRT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge.  Mary  R.  Lavendar,  as  plaintiff,  brought 
this  action  to  recover  damages  against  the  plaintiff  in  error  and  Charles 
Stanley  and  Samuel  Barlo,  as  defendants.  The  complaint  shows  no 
jurisdiction  on  the  ground  of  diversity  of  citizenship.  It  alleges  the 
citizenship  of  the  pmntiff  in  error,  but  makes  no  allegation  whatever  as 
to  the  citizenship  o£  the  otherpartics  to  the  action.  No  other  ground 
of  jurisdiction  is  suggested.  This  court  is  bound  to  inquire,  first,  as  to 
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its  own  jurisdiction,  and,  second,  as  to  the  jurisdiction  of  tlic  court 

from  which  the  record  comes,  and  this  even  when  tlie  question  is  not 
raised  by  the  parties  to  the  action.  M.  C.  &  U  M.  Ry.  Co,  Swan, 
111  U.  S.  379,  4  Sup.  Ct  510,  28  L.  Ed  4^2. 

l  iie  judgment  must  therefore  be  reversed  for  want  of  jurisdiction 
in  the  Circuit  Court. 

But,  while  reversing  the  judgment,  this  court  may  properly  direct 
that  the  plaintiff  in  the  action  be  permitted  to  amend  the  complaint  so 
a'^  tr>  show  diverse  citizenship.  Robertson  v.  Ccn?o,  97  U.  S.  f>4ts  2\ 
L.  I  d.  1057;  Morgan  v.  Gay,  19  Wall.  82,  22  L.  Ed.  100;  Johnson 
V.  Ciiristian,  125  U.  S.  645,  8  Sup.  Ct.  1135,  31  L.  Ed.  820;  Stuart 
V.  City  of  Easton,  156  U.  S.  46,  15  Sup,  Ct  268,  39  L.  Ed.  341; 
Rondot  V.  Township  of  Rogers,  79  Fed.  677, 25  C.  C.  A.  145. 

In  Robertson  v.  Cease,  it  is  said: 

"Such  a  (f  ur-'  !s  jm  rTiliarly  i^roper  !n  this  cnssp  !ii  view  of  the  failure  of 
the  plaintiff  in  error  to  make  In  tlie  court  below  tiie  precise  question  of  Joris- 
dlctton  which  he  nrsrptt  ut)on  onr  coostcleratlon.'* 

In  Rondot  v.  Township  of  Roofers,  Judg-e  Taft  said: 

"It  is  doubtless  true  that  tiie  plaiutiff  iu  error  can  amend  hia  declaration 
so  as  affirmatively  to  show  hU  alienage,  and  thus  that  the  same  questions 
will  probably  be  pr(«5mit(d  on  a  now  trial  as  now  arise  upon  tin*  rerNird.  It 
would  shorten  the  litigation,  therefore,  were  we  now  to  pass  upon  the  <jucs- 
tions  raised,  but  the  Supreme  Court  has  not  deemed  it  proper  to  take  snr  h  a 
course  In  a  case  like  this.  Robertson  y.  Oease,  97  U.  S.  647,  24  L.  Sd.  1057." 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs  to  the 
plaintilT  in  error,  and  the  can?c  is  rctnanded  to  the  Circuit  Coort,  with 
leave  to  apply  for  amendment^  and  for  further  proceedings. 


(156  Fed.  ;U'.2.) 

INTKBNATIONAL  POSTAL  f?T  PPLY  CO.  OF  NEW  YORK  v,  AMERICAN 

POSTAL  MAClIlNEis  CO. 

(Circuit  Court  of  Aiipeals,  First  Circuit   October  9,  1807.) 

No.  604. 

1.  PATKNTS—lNraiNGEMENT— Stamp  Oancelino  Macuines. 

The  Tisam  and  II ey  patent.  No.  388,360,  .nnd  the  11  oy  patent,  No.  632,- 

r»2T.  for  sfninp  cancoliii;?  machhios  of  the  type  in  which  the  letttf  actuates 
the  printing  mechanism,  construed,  and  held  not  infringed. 

2.  Samk. 

Bates  y.  Keith,  84  Fed.  1014,  28  G.  C.  A.  638,  as  to  implements  of  mil- 

versiil  U550.  applied,  and  decision  of  the  Circuit  Court  of  .\ppoals  for  the 
Second  Circuit  in  Groth  v.  International  Postal  Co.,  61  Fed.  284,  288,  9 
O.  G.  A.  607,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  below,  see  141  Fed.  969. 

Arthur  E.  I^rsons  and  Benjamin  Phillips  (Alfred  H.  Hildreth,  on 
the  brief),  for  appellant. 
William  K.  Rioiardson  (Alexander  D.  Salinger,  on  the  brieO*  for 

appellee. 

Before  PUTxNAM,  Circuit  Judge,  and  ALDMCH  and  BROWN, 
District  Judges. 
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PUTNAM,  Circuit  Judge.   This  is  a  bill  in  equity  for  the  alleged 
infringement  of  three  patents,  as  follows:  The  first,  issued  on  May  4, 

18Sn,  to  George  W.  Hev  and  Emil  Laass,  on  an  application  filed  Febru- 
ary 20,  1884,  No.  341,380;  the  second,  issued  on  August  21,  18S8,  to 
George  W.  ITcy  and  Emil  Laass  on  an  application  filed  on  June  2, 
1884,  No.  388,3ti6;  the  third,  issued  on  Scjitcnibcr  1891),  to  Oeorg-e 
VV.  Hey,  on  an  application  filed  on  September  17,  1884,  No.  (^).^  j:>7. 
The  Circuit  Court  dismissed  the  bill,  and  the  plaintiff  appealed  to  us, 
limiting  its  appeal  to  the  second  and  third  patents,  namely.  No.  388,366 
and  No.  632.  V3?. 

Tlic  specification  of  the  first  patent  states  that  it  is  for  "improve- 
ment in  marking  and  stamping  apparatus,"  and  that  tlic  object  of  the 
invention  was  to  mark  or  stamp  mail  matter  and  analoj^ous  articles 
in  an  expeditious  manner,  and  that,  to  this  end,  the  invention  consisted 
of  novd  means  for  automatically  applying  the  stamp.  There  were 
18  claims  in  all.  The  only  one  we  need  now  notice  is  me  following: 

"4.  In  eomblnatlou  w  ith  a  letter-supporting  bed,  a  carrier  for  moving  tl»e 
letter  over  the  bed,  a  stamp  or  marker,  and  a  mechanical  engaging-finger  to 
engage  tlie  moving  letter  and  transmit  motion  to  the  stamp  or  marker,  sub- 
stantially as  deecrlbed." 

The  application  for  the  second  patent — that  is,  No.  388,3(iG — con- 
tains the  following: 

*T>ur  invention  relates  to  improvoments  in  stamping  nppar;ifiis  of  the  char- 
acter set  forth  and  fully  described  in  our  {([(plicuicn  fur  l<'tt('rs  patent  tilfl 
February  26,  18S4,  pntonted  May  4.  1886,  No.  341.38(M  and  it  has  for  Its  ob- 
ject the  production  of  an  apparatus  with  which  letters  and  mall-matter  gen- 
erally may  be  SQtmnattcally  stamped  wbtle  the  said  letters  or  mail-matter  are 
111  transit  on  a  lettcr-sui>port!nir  i»ed,  over  which  the  nforo?snitl  mnll-mntter  Is 
moved;  and  the  invention  consists,  easentlnlli',  in  tlie  combinjuion,  witli  the 
letter-fRiiiporttntc  feed-bed,  of  a  stamp  normally  out  of  the  path  <>f  movement 
of  tbe  mall-matter  and  a  stamp  tripper  or  releaser  normally  in  said  path." 

The  application  then  proceeds  to  state  some  further  details  to  which 
the  patent  relates.  At  the  close  the  following  appears : 

**We  do  not  claim,  broadly,  the  combination  with  a  letteroanpportlng  feed- 

bed,  of  a  m«vably-supi>nrted  marking-roller,  held  Intermittently  In  the  letfor- 
patb :  neither  do  we  claim,  broadly,  tbe  combination,  witb  a  letter-feed,  of  a 
markini^Toller  and  a  eontaet^flnger  connected  to  operate  the  markInf*roller 
without  sto|»i)lng  the  letter  to  control  the  registry  of  the  marking  die  there- 
on, the  same  forming  the  subject-matter  of  a  separate  pending  application  in 
favor  of  George  W.  iley." 

It  is  apparent  that  these  extracts  from  the  application  for  patent 
Vo,  388,366  were  not  completed  when  the  ap])licatiou  was  tiled,  be- 
cause the  first  one  refers  to  a  subsequent  dale  of  May  4,  1886.  The 
second  one  is  confused,  but,  probably,  it  refers  not  only  to  the  appli- 
cation for  patent  No.  341,380,  but,  also,  to  the  application  for  natent 
Xo.  632,527,  which  was  filed  between  the  time  the  application  for 
patent  No.  388,36fl  was  filed  and  the  time  of  its  issuance.  These 
topics,  however,  will  not  prove  of  consequence. 

Patent  No.  388,366  contains  five  claims,  of  which  the  only  ones  we 
ufCfl  notice  are  as  follows: 

In  a  macbiue  for  8tam|>ing  or  mar)<ing  niail-ntalter,  the  combination, 
with  the  sopportlng-feed  bed,  of  a  stamp  normally  out  of  the  path  of  movo' 


Digitized  by  Google 


202 


84  C.  C.  A.  REPORTS. 


infant  of  the  Eiail-matter,  and  a  atamp  tripper  or  releaser  normally  tn  eald 

path. 

"2.  In  a  machine  for  marking  mall-matter,  the  combination  of  an  oscillating 

frame  carrylnc:  a  marlvlTic:  roller,  and  a  lever  provided  with  r\  <^atch  for  en- 
gaging the  osdliatiiig  frame  and  extending  into  tbe  path  of  the  moving  mail- 
matter.'* 

The  specification  of  the  third  patent  states  that  it  relates  to  ma- 
chines for  automatic  stamp-canceling,  and  that  such  machines  had 
not  been  successful  in  practical  operation  for  lade  of  proper  regis- 
tration. The  specification  is  very  long,  covering  many  details  to  which 
apparently  the  patent  relates;  and  there  are  69  claims^  We  need  re- 
peat only  claim  4: 

"4.  Tti  a  man-marking  machine  for  automatl^nTly  marking  mnil-uiattcT,  the 
combination  with  a  feed  mmber  and  a  marking  member  having  a  die;  of 
means  for  controlling  the  registration  of  the  die  upon  the  mall-matter.'* 

The  underlying  feature  of  all  these  three  patents  is  that,  in  some 
manner,  the  series  of  mechanical  events  which  results  in  stamping 
the  letter  is  set  in  motion  by  contact  witii  the  letter  itself.  It  seems 

to  be  admitted  that  the  patent  which  first  issued,  No.  341,380,  was 
tbe  first  in  the  art  in  which  this  important  feaiire  was  develnpcd.  Not- 
withstanding:: all  tliat  is  said  to  the  contrary,  we  cannot  deny  tiiat,  look- 
inix  thi>  feature  broadly,  it  is  an  essential  element  in  the  respond- 
ent's machine.  If,  therefore,  we  had  to  deal  with  any  patent  belong- 
ing to  the  complainant  in  whidi  the  claims  covered  this  broad  feature, 
we  might  be  compelled  to  doubt  the  conclusion  reached  by  the  Cir- 
cuit Court;  but,  as  the  case  stands,  and  as  we  are  not  dealing  with 
the  first  patent  to  T.aass  and  Hey.  we  must  affirm  it. 

The  record  here  is  very  voluminous,  containinj^  over  3,000  pac^e?. 
The  opinion  of  .  the  learned  judge  of  the  Circuit  Court  was  evidently 
elaborated  with  great  care.  It  fully  explains  all  the  facts  necessary 
for  an  understanding  of  the  case  as  it  appears  before  tis.  The  ques- 
tions involved  are  such  that,  probably,  no  future  case  wiU  present  the 
same  conditions,  so  that  it  would  be  of  no  benefit  to  either  the  beiich 
or  the  profession  to  extend  this  opinion  by  restating  generally  what 
has  been  already  fully  set  out. 

The  complainant  contends  that  llie  inst  clann  of  the  second  patent, 
No.  888,366,  is  so  broad  that  it  covers  "every  kind  of  a  stamp  normal- 
ly out  of  the  path  of  the  moving  mail-matter,  and  every  kind  of  a  trip- 
per or  releaser  for  tbs  stamp  normally  in  said  path."  It  necessarily 
re<^ts  its  case  on  this  proposition.  The  opinion  of  the  learned  judire 
of  the  Circuit  Court  has  met  this  fully  in  detail,  and  we  need  not  go 
so  much  into  it  as  he  has  done.  It  is  enough  for  us  to  say  that  the 
first  patent  to  I<aass  and  Hey,  which,  as  we  have  said,  is  not  now  in 
issue,  exhibited  one  method  by  which  stamping  a  letter  is  accomplish- 
ed by  a  stamp  "normally  out  of  the  path  of  movement  of  the  mail- 
matter,"  made  efiPective  by  the  result  of  a  contact  between  the  letter 
and  something  normally  in  its  path ;  so  that  what  appears  in  patent 
No.  38S.;3f5().  if  invention  at  all,  is  simply  for  an  improvement  on  what 
was  described  by  the  earner  one. 

Claim  1  of  patent  No.  388,366  substituted  as  a  connecting  link  be- 
tween the  letter  and  the  stamp  or  die  a  series  of  mechanical  devices 
in  lieu  of  an  electric  current  shown  in  patent  No.  341,380.  In  the 
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state  of  the  art  as  it  now  exists,  and  as  it  existed  when  these  patents 

were  applied  for,  the  making  of  such  a  substitution  was  prima  facie 
within  the  rules  as  to  equivalents.  If  the  respondent  is  correct  in 
stating  its  position,  the  direction  of  activity  was  reversed  between  the 
machines  of  the  earlier  and  the  later  patents;  but  this,  also,  in  the 
state  of  the  art,  was  prima  facie  within  the  rules  as  to  equivalents. 
There  arc  no  oliier  differences.  Therefore  it  is  dear  that  claim  1  of 
the  ??ccond  patent  must  have  been  purely  for  improvements  in  detail^, 
as  stated  in  what  we  have  quoted  from  the  specification ;  and,  as  the 
learned  judge  of  the  Circuit  Court  has  well  said,  in  substance,  claim 
2  of  the  second  patent  is  more  clearly  subject  to  the  same  observation. 
The  details  in  the  respondent's  machine  vary  from  patent  No.  388,366 
at  least  as  widely  as  No.  388,366  varies  from  the  one  which  preceded 
it.  This,  also,  was  the  substantial  conclusion  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  in  Groth  v.  International  Postal  Sup- 
ply Co.,  61  Fed.  284,  288,  9  C.  C.  A.  507;  so  that,  not  only  because 
our  own  investigations  lead  to  the  same  result  as  that  reached  by  tlie 
Circuit  Court,  but  to  one  in  harmony  with  an  earlier  decision  of  the 
Circuit  Court  of  Appeals  for  another  circuit,  we  hold  that  the  appeal, 
so  far  as  patent  No.  388,3(>6  is  concerned,  cannot  avail. 

Coming  to  patent  No.  632,527,  which  we  have  said  relates  so  far 
as  we  are  concerned  to  registration,  the  learned  judge  of  the  Circuit 
Court  observed,  in  effect,  that  it  was  impossible  that  the  respondent's 
device  assimilated  with  the  complainant's,  because  in  the  complain- 
ant's machine  we  start  with  a  die  normally  at  rest,  while  in  the  re- 
spondent's we  start  with  a  die  which  is  always  rotating.  Therefore 
the  problem  of  the  complainant's  machine  must  be  solved  by  control- 
line:  the  die,  while  that  of  the  respondent's  must  Ije  solved  by  control* 
ling  the  feed.  We  may  also  add  that,  in  the  state  of  the  art,  registra- 
tion is  a  matter  of  such  universal  use  and  application  that  mechanism  • 
providing  therefor  is  usually  matter  of  detail.  As  witii  guides,  mould- 
ing tools,  and  other  implements  of  universal  use,  every  mechanic  en- 
joys the  public  rig-ht  to  orp^anizc  methods  of  registration  to  meet  the 
peculiarities  of  his  own  mechanism.  Bates  v.  Keith  (C.  C.)  82  Fed. 
100.  103  :  Id.,  84  Fed.  1014,  28  C.  C.  A.  638.  Consequently,  as  we 
approve  tJie  distinctions  made  by  the  learned  judge  of  the  Circuit 
Court,  we  must  accept  his  conclusion  as  correct;  and  thus  the  appeal 
b  entirely  disposed  of. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 


066  Fed.  8Se.) 

GRAND  TRUNK  RT.  CO.  OF  OANADA  t.  FLAOO. 
(drcalt  Court  of  Appeals,  First  Circuit   Octol>er  24,  1907.) 

No.  735. 

1.  Railroads— Action  fob  Injury  to  rKKso.x  ox  Track— Pboof  or  SuffebinO. 
A  child  Ave  years  old  was  struck  by  a  railroad  engine,  so  as  to  break 
fn  h?«?  ??knll,  exposing  and  crushing  parts  of  the  brn!n.    He  brenthorl  for 
three-quarters  of  an  hour  after,  and  at  times  moaned.   Held,  that  la  a 
oonunoa-law  action  by  bis  admlnlBtrator  to  recorer  damages  for  Jiis 
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snffi'rlnp  resuU'ii,::  from  bis  Inlury,  wiiirli  risht  of  action  pnn'lrod  to 
plaintiff  by  statute,  evidence  of  euch  facts  was  iDsufflcient  to  sbow  tliat  the 
child  In  fact  suffered  or  to  authorize  a  recorery. 

2.  8AVB-~InJUBT  to  fl^l8PAB8EB~-BTII»NaB  OV  WaNTON  NkOIJQBNCe. 

A  rnilroad  company  owes  no  duty  of  care  to  a  trespasser  on  Its  trrn  k. 
except  to  refrain  from  his  willful  or  wanton  injury,  and  cannot  be  lield 
liable  for  fbe  Injury  of  a  dilld  ao  treapasaing.  wbere  the  engineer  of  the 

trnin  which  struck  hire  testified  that  he  came  upon  the  track  so  short  a 
distance  ahead  of  the  engine  that  It  was  impossible  to  stop  the  train  be- 
fore striking  him,  and  where  the  engineer's  testimony  was  ancontradlcted. 

except  by  evidence  which  at  most  couki  ro  re  than  raise  a  prohahlllty 
that  the  child  had  walked  for  sonio  distane  on  t?ie  track. 

[Ed.  Note. — For  (»sea  in  point,  see  Cent.  Di-^.  vol.  41,  ilaiiroads,  H 
1238^  1288*  1360-1361.) 

In  Error  to  tiic  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

Leroy  L.  Hight  (Qarence  A.  Hight,  on  the  brief),  for  plaintiff  in 

error. 

Heniy  W.  Oakes  (Oakes,  Pulslfer  &  Ludden,  on  tiie  brief) ,  for  de- 
fendant in  error. 

Before  COLT,  PUTNAM,  and  LOWELL.  Circuit  Judges. 

LOWELL,  Circuit  Judge.  Ernest  Flagg,  the  plaintiff's  intestate,  a 
child  five  years  old,  was  struck  by  the  defendant's  entwine,  and  died,  a«? 
will  hereinafter  be  set  out  more  fully.  In  so  far  as  the  suffering-  caused 
him  hv  the  injury  complained  of  gave  a  right  of  action  to  the  child  in 
liis  hiciime,  this  action  survived  to  tlie  plaintiff,  by  virtue  of  tlie  iiat- 
utes  of  Maine,  and  the  plaintiff  thereupon  sued  tiie  defendant  at  law, 
atid  recovered  judgment  upon  the  verdict  of  a  jury.  At  die  trial  the 
defendant  seasonably  moved  the  Circuit  Court  to  direct  a  verdict  in 
its  favor,  and  it  duly  excepted  to  the  court's  refusal.  The  motion  wns 
urc^cd  upon  two  grounds,  which  sufhciently  appear  from  the  record  as 
a  whole. 

1.  That  there  was  no  evidence  of  the  child's  suflcriui:^.  The  action 
was  based  upon  a  right  recognized  by  Ijie  common  law,  apart  from  stat- 
ute. The  plaintiff's  right,  thus  sued  on,  gave  him  damages  only  for  the 
sufferini^  of  his  intestate,  not  for  his  intestate's  death.  If  the  child  did 
not  sufier,  liis  administrator  cannot  recover  in  this  action.  The  de- 
fendaui's  engine  struck  the  child's  forehead,  so  as  to  break  in  the  skull 
and  to  force  back  the  top  of  it,  exposing  and  crushing  parts  of  the 
brain.  The  child  breathed  for  three-quarters  of  an  hour.  As  evidence 
of  his  suffering  during  this  time,  the  plaintiff  relied  upon  his  moans,  the 
motions  of  his  lips,  and  certain  sounds  which  his  father  took  to  be  the 
words  "Papa"  and  "Mamma."  The  child  was  congcnitally  deaf,  and 
therefore  almost  dumb.  Momentary  consciousness  of  suffering,  inci- 
dental to  death,  and  at  law  inseparahle  from  it,  may  not  be  excluded  by 
this  evidence ;  but  we  hold  that  the  plaintiff  offered  no  proof  of  that 
suffering,  for  which  alone  the  law  in  its  practical  administration  can 
award  damages.  The  Corsair,  146  U.  S.  336,  848, 18  Sup.  Ct  949,  36 
L.  Ed.  727.  It  follows  that  the  learned  judge  bdow  erred  in  refusing 
to  direct  a  verdict  for  the  defendant. 
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2.  As  additional  evidence  of  the  child's  suffering  may  be  introduced 

at  tlie  next  trial,  we  are  obliged  to  examine  also  the  other  ground  upon 
whicli  the  defendant  rented  its  motion  for  a  verdict.  It  contended  that 
tiiere  was  no  evidence  of  the  ne<jli;^cnce  of  its  ent^fineer,  the  defendant's 
servant  allei^ed  to  be  in  fault.  When  struck,  the  child  was  a  trespasser 
upon  the  railroad  track.  As  to  him,  the  engineer  was  required  onlv  to 
refrain  from  willful  or  wanton  injury.  The  engineer  testified  that  the 
child  sprang  upon  the  track  when  the  train  was  hut  16  or  20  rods  away. 
To  stop  the  train  within  that  distance  was  impossible.  There  was  evi- 
(fence  that  the  child  was  seen  walking  down  the  track  just  before  the 
engine  struck  him.  The  plaintiff  contended  that  the  jury  might  infer 
the  child's  longer  presence  on  the  track  from  the  fact  that  the  private 
way,  by  which  the  child  probably  entered  Liie  railroad  location,  croiacd 
it  78  feet  from  the  place  of  the  accident,  and  so  that  the  child  had  prob- 
ably walked  along  the  track  for  that  distance  As  the  track  was 
straight,  and  the  view  unobstructed,  the  plaintiff  further  contended 
that  tlie  engineer  must  have  seen  him  for  some  time  before  the  accident, 
and  therefore  must  have  run  over  him  recklessly.  But  to  rely  upon 
these  mere  probabilities  is  to  disregard  direct  evidence  for  conjecture. 
The  probabilities  are  too  slight  to  warrant  a  verdict  for  the  plaintiff. 
The  circumstances  of  the  case  are  too  little  known.  There  is  no  evi- 
dence in  the  record  to  show  that  the  engineer  saw  the  child  while  it  \yas 
possible  to  stop  the  train.  Unless  he  did,  the  defendant  corporation 
was  not  at  fault  toward  a  trespasser.  On  this  grotmd.  also,  the  jury 
should  lia%^e  been  dirertcrl  to  return  a  verdict  for  the  defendant _ 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  set  aside  the  verdict  and  f<  r 
further  proceedings  not  inconsistent  with  this  opinion;  and  the  plaintiff 
in  error  recovers  its  costs  of  appeal. 


aM  Fed.  4S(k) 

8AM  JO«MM  OATOS  INTBRUBBAN  RY.  CO.  v.  RAN  JOSE  RT.  CO. 
(drcult  Court  of  Appeals,  NIntb  Glrcnit  October  14,  1007.) 

No.  1.44G. 

1.  OouBTS— Federal  Courts— Construction  or  State  Statutes. 

Thp  confrtrnctlon  of  a  statute  of  a  state  by  Its  hiphost  conrt  will  be 
followed  by  the  federal  courts;  but,  where  such  highest  court  Is  com- 
posed of  a  number  of  judges,  a  construction  placed  npon  a  statute  by  the 
opinion  of  one  Judge  which  Is  not  concurred  in  by  o  majority  Is  not  so 
bindinfr.  but  leaves  the  question  to  be  detennlned  Indepdideatly  l»y  a 
federal  court. 

[Ed.  Note. — For  ca^'S  in  iKunt,       Cent,  Dig.  vol.  13.  (ViurtP.  I  rr)7. 
State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Wils^uu  v. 
Perdn,  U  a  a  A.  71;  HIII  v.  Hite.  29  a  C  A.  663.] 

2.  Municipal  CoRPOBATlOiia— <}Eart  ov  Stbbbt  Razlboad  FSANOHlsa— Cali- 

fornia Statute. 

Civ.  Code  Cal.  f  490,  provides  that  'two  lines  of  street  railway,  operat- 
ed under  different  managements,  may  be  permitted  to  use  the  same  street, 
each  paying  an  equal  portion  for  the  couRtniction.  of  the  tracks  and  ap- 
portenauees  used  by  said  railways  jointly ;  but  in  no  case  must  two  lines 
of  street  railway,  operated  under  different  managements,  occupy  and 
use  the  same  street  or  trrK-i-<~-  f'>r  n  dffJtaiice  of  nioro  tlinii  fiM>  liln  -ks 
cou»ecutive]j."   Held,  ihat  sucu  provision  does  not  deprive  the  municipal 
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authorities  of  a  city  of  power  to  grant  to  two  railways,  haTing  tracks 
<Kf  different  vidtti,  the  right  to  operate  tbeir  cars  on  the  same  street 
for  a  distance  not  exceeding  five  blocks,  ouch  occupying  the  middle  of 
the  sti*eet,  and  each  paying  an  equal  portion  of  the  cost  of  jjMving  be- 
t^'cen  and  beside  the  tracks  as  required  by  section  488. 

[Ed.  Notei^Fw  caaes  in  point,  tee  Omt  Dig.  voL  86^  Municipal  Gov- 
poratioiia,  1 146S.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern DisU  iCL  ul  Caliioi  iUci. 

Louis  Oneal  and  Owen      Richardson,  for  appellant. 
Goodfellow  &  Eells  and  S.  F.  Leib,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  a  suit  in  equity  to  obtain 
a  decree  enjoining  the  defendant  from  constructing  a  street  railroad 
upon  a  portion  of  San  Fernando  street,  in  the  city  of  San  Jose.  The 

Circuit  Court  granted  an  injunction  pendente  lite;  and  from  this  order 
the  defendant  appeals.  The  plainliflf  was  at  the  date  of  the  commence- 
ment of  the  action  operating  a  single  track  narrow-gage  electric  street 
railroad  within  tlie  city  of  San  Jose,  under  a  franchise  granted  in  the 
year  1891,  and  expiring  in  die  year  1936.  The  track  of  plaintiff's 
road  is  in  the  center  of  Sie  street,  and  the  distance  between  the  rails  is 
three  feet.  Defendant  on  March  (i,  1905,  otytained  from  the  municipal 
authorities  of  the  city  of  San  Jose' a  franchise  to  construct  and  operate 
a  single  track  broad-gage  electric  railroad  along  certain  streets  of  that 
city,  includin-  two  blocks  of  San  Fernando  street,  occupied  by  plain- 
tiff's road,  iiic  bill  of  complaint  aileges  that,  by  the  terms  of  the 
franchise  under  which  defendant  proposes  to  construct  and  operate  its 
railroad,  the  tracks  of  such  railroad  are  ''required  to  be  as  nearly  as 
possible  in  the  middle  of  the  street,  and  the  defendant  is  now  proceed- 
ing to  lay  and  construct  the  same  in  accordance  therewith ;  the  dis- 
tance between  defendant's  rails  being  four  (4)  feet,  eight  and  one-half 
(81/^)  inches;  the  same  being  parallel  with  your  orator  s  rails;  each  of 
the  defendant's  rails  being  outside  of  or  further  from  tlic  center  of 
the  street  than  each  of  your  orator's  rails."  The  bill  then  alleges  that 
the  operation  by  defendant  of  its  cars  will  interfere  with  and  prevent  in 
a  great  measure,  the  operation  by  plaintiff  of  its  railroad  and  cars,  and 
will  deprive  it  of  the  rights  and  privileges  to  which  it  is  entitled  by  its 
franchise. 

There  is  only  one  question  presented  by  this  appeal,  and  that  relates 
to  the  validity  of  defendant's  franchise ;  plaintiff  contending,  in  sup- 
port of  the  order  appealed  from,  that  under  section  499  of  the  Civil 
Code  of  California  the  city  of  San  Jose  was  without  authority  to  grant 

the  right  to  construct  and  maintain  a  broad-gage  railroad  along  that 
portion  of  San  Fernando  street  already  occupied  by  the  plaintiff's 
narrow-gage  railroad  under  its  prior  franchise,  and  that  by  reason  of 
this  want  of  power  in  the  city  the  franchise  under  which  defendant 
seeks  to  construct  its  road  is  void.  The  section  of  tlie  Civil  Code  re- 
ferred to  is  as  follows: 
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"Sor.  400.  Two  lines  of  street  railway,  operated  undfr  (lifTrnnt  manage- 
ments, amy  be  permitted  to  use  tbe  same  street,  each  paying  uu  equal  portion 
for  the  construction  of  the  tracks  and  appurtenances  used  by  said  railways 
Jointly;  but  In  no  case  must  two  lines  of  street  railway,  opera trd  under 
different  manappnients,  oertipy  and  use  the  same  Street  or  tracks  for  a  tiUs- 
tante  of  mrire  tbaa  five  blocks  cx)U.scoutlveIy." 

The  allegations  of  the  bill  of  complaint  show  that  defendant  by  its 
franchise  is  given  the  right  to  lay  the  rails  of  its  road  parallel  with 
those  of  plaintiff's  road,  and,  by  reason  ol  the  grtaLttr  width  of  de- 
fendant's road,  it  will  when  construct^  occupy  the  same  portion  of  the 
street  now  occupied  by  plaintiff's  road  and  an  additional  space  of  10.25 
inches  on  each  side  of  it. 

The  contention  of  the  plaintiff  is  that  under  the  section  of  the  Civil 
Code  of  California,  just  quoted,  the  numicipal  authorities  of  a  city 
or  town  cannot  grant  to  two  lines  of  street  railway,  operated  under 
different  managements,  the  right  to  use  any  portion  of  the  same  street, 
except  upon  condition  that  both  of  Ihem  use  the  same  track  and  rails, 
and  where,  as  in  the  case  here,  the  road  operating  under  the  prior 
franchise  is  of  narrow-ga^^e  construction,  the  cttv  is  without  autiiority 
to  permit  a  broad-gage  railroad  to  be  constructed  along  any  portion 
of  the  same  street,  because  the  cars  of  the  two  roads  could  not  be 
operated  upon  the  same  rails,  and  Omnibus  R.  R.  Co.  v.  Baldwin,  57 
ud.  160,  is  dted  as  a  controlling  authority  In  support  of  plaintiff's 
position.  The  principal  opinion  in  that  case  was  delivered  by  Mr. 
Justice  Slnrp^tein,  and.  speaking  of  section  AW  of  the  Civil  Code  of 
California,  which,  so  far  as  relates  to  the  present  question,  was  sub- 
stantially the  same  then  as  above  quoted,  he  said: 

"The  first  clause  of  this  section  clearly  menus  that  a  right  to  use  the 
anne  street  eamiot  be  granted  to  move  than  two  corporations  in  any  ease,  and. 

If  granted  to  two,  It  muRt  be  upon  the  fx»iulltion  that  both  use  the  same 
track,  and  tliat  each  pay  an  equal  portion  of  the  cost  of  coustructing  it" 

Tliis  language  certainly  supports  the  contention  of  plaintiff,  but  it 
was  not  concurred  in  by  a  majority  of  the  court.  Tlie  court  was  then 
composed  of  seven  members,  and  all  of  them  participated  in  the  deci- 
sion of  that  case,  and  it  appears  from  the  case  as  reported  Lliat  only 
two  judges  concurred  in  the  view  thus  expressed  by  Mr.  Justice  Sharp- 
stein,  and  another,  while  concurring  spedally  in  the  judgment  upon 
a  particular  ground  stated  by  him,  added: 

"I  do  nof,  hn\v<>v(  r,  concur  in  full  In  the  coBStnictloii,  plsoed  by  my  as- 
sociates upon  section  499  of  the  Civil  Code." 

The  remaining  three  judcje?  dissented  from  the  judgment,  without 
expressing  any  opinion  wliatever  as  to  the  proper  construction  of  the 
section  referred  to. 

It  is  well  settled  that  the  construction  of  a  statute  of  the  state  by 
its  hi^rhest  court  will  be  followed  by  the  federal  courts.  Olcott  v.  Su- 
pervisors Fond  dtt  Lac  County,  16  Wall.  678,  689,  21  L.  Ed.  382 ;  Fair- 
field V.  County  of  Gallatin,  100  U.  S.  47,  25  L.  Ed.  644 ;  Louisville, 
etc.,  Railway  Co.  v.  Mi'^sissippi,  133  U.  S.  687,  691,  10  Sup.  Ct.  348. 
33  L.  Ed.  784;  McElvaine  v.  Brush,  142  U.  S.  155,  160,  12  Sup.  Ct. 
156,  35  L.  EdL  971.  But  we  do  not  think,  in  view  of  the  fact  that 
the  ofnnion  of  Mr.  Justice  Sharpstein,  above  quoted,  was  not  concur* 
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red  in  by  a  majority  of  the  court,  that  Omnibus  R.  R.  Co.  v.  Bakhvin, 
57  Cal.  IGO,  can  be  considered  as  havinj^  settled  the  construction  of 
section  499  of  the  Civil  Code  of  California,  in  accordance  with  the 
contention  of  plaintill ;  and,  as  the  question  does  not  seem  to  have  been 
passed  upon  by  the  Supreme  Court  of  the  state  in  any  other  case, 
we  must  be  governed  by  our  own  interpretation  of  the  statute,  and  in 
our  opinion  the  most  reasonable  construction  of  the  section  under 
consideration  is  that  it.  in  effect,  declares  that  two  lines  of  street  rail- 
way, operated  under  different  managements,  may  be  permitted  by  the 
nmnicipal  antliorities  to  use  the  same  street  (for  a  distance  of  not  more 
than  five  consecutive  blocks),  each  paying  an  equal  portion  for  the  con- 
struction of  such  tracks  and  appurtenances  as  are  used  by  them  jointly. 
The  main  purpose  of  the  section  is  to  protect  the  public  from  the 
inconvenience  which  would  result  if  more  than  two  railways  under 
different  managrmcnts  were  permitted  to  use  the  same  street,  or  if 
two  railways  under  dilTerent  managements  were  permitted  to  use  the 
same  street  for  a  distance  of  more  than  five  consecutive  blocks,  and, 
as  the  city  or  town  is  authorized  to  grant  to  two  independent  railways 
the  right  to  use  the  same  street  to  the  extent  named,  provision  is  made 
for  an  equitable  distribution  of  the  cost  of  constructing  such  tracks 
and  appurtenances,  as  are  used  by  them  jointly.  Section  408  of  the 
Civil  Code  of  California  provides  that,  in  granting  the  riglit  of  way 
to  street  railway  corporations,  the  city  or  town  authorities  must  re- 
quire from  them  a  strict  compliance  with  the  following  conditions : 

"(1)  To  construct  ^elr  tracks  on  those  porttons  ot  streets  designated  in  the 
ordinnnce  granting  the  rlgbt,  which  must  be^  as  nearly  as  ponihleb  in  the  mid- 
dle thereof. 

**(2)  To  plank,  pave,  or  macadamise  the  entire  length  of  the  street,  nsed 

by  tluir  track,  beti\"eoii  the  rails,  and  for  two  foot  on  each  si<le  thereof,  and 
between  tlie  tracks,  if  there  be  more  than  one,  and  to  keep  the  same  constant- 
ly In  reimir,  flush  with  the  street,  .ind  with  good  erossings. 

**(3)  That  the  tracks  nnist  not  be  more  than  five  feet  wide  within  the  rails, 
juid  must  have  a  q^ace  between  them  soUicient  to  allow  the  can  to  pass  each 
uther  freely." 

It  will  thus  he  seen  that  when  the  ricfht  to  lay  rails  in  a  street  is  given 
to  two  roads,  both  narrow  or  both  standard  broad  gage,  they  must  from 
necessity  occupy  precisely  the  same  part  of  the  street,  and  consequently 
use  the  same  track  and  rails,  and  in  that  case  each  must  pay  an  equal 

lx)rtion  of  the  cost  of  constructing  the  tracks  and  appurtenances  used 

by  them  jointly,  as  provided  in  section  4'.)!).  So,  also,  when  one  is  a 
narrow  and  the  otlicr  bnad  gai;e,  both  must  from  necessity  make  a 
joint  use  of  the  portion  of  the  street  occupied  by  the  road  having  the 
narrower  width,  and,  by  the  terms  of  the  same  section,  the  cost  of 
constructing  that  portion  of  the  roadbed  occupied  by  both  must  be 
borne  by  each  jointly,  but  the  clause  requiring  each  of  the  roads  to  pay 
"an  equal  }M  )iii<>n  for  the  construction  oi  the  tracks  and  appurtenances 
used  by  said  railways  jointly"  was  not  intended  to  deprive  the  nmnici- 
pal aiithr»ritie5  of  the  {)o\ver  to  (Efrant  to  two  railways  havinq^  tracks 
of  diUerent  width  the  right  to  operate  their  cars  upon  the  same  iUcct. 
This  provision  of  the  statute  does  not  concern  the  public,  but  defines 
the  rights  and  obligations  of  the  railroad  companies,  in  the  matter  of 
which  it  speaks» 
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It  is  not  claimed  that  the  operation  of  defendant's  broad-gni^c  road 
in  the  manner  proposed  by  it  would  inconvenience  the  plaintifi's  road 
to  any  greater  extent  than  would  a  narrow-i^age  road  operating"  its 
cars  on  plaintiff's  track,  but  it  is  said  that  narrow  and  broad  gage  rail- 
ways running^  over  the  same  street  would,  by  reason  of  the  additional 
rails  required  for  their  use,  obstruct  the  use  of  the  street  for  other 
purposes  than  those  of  railway  traiiic,  but  the  inconvenience  to  the 
public  from  this  cause  would  not  be  ^eat  where  the  rails  are  laid 
tiush  with  the  surface  of  the  street,  as  the  law  requires ;  and,  were  it 
otherwise,  the  fact  would  not  justify  the  court  in  reading  into  the 
statute  a  provision  not  found  therein,  denying  to  municipal  authori- 
ties the  power  to  grant  to  such  differently  constructed  roads  the  right 
to  use  the  same  street  for  a  distance  of  not  more  than  five  consecutive 
blocks. 

The  order  is  reversed. 


UM  *OSk) 

COLUMBIA  BOX  &  LUMKEH  CO.  v.  DROWN. 
(ClxcQit  ODort  of  Appeals^  Ulskth  CinmiL  October  14,  1807.) 

Nou  1,428. 

1.  Neoliqence— Dangerous  ALacjun try— action  iob  Imjubt. 

Plaintiff  was  working  for  a  contractor  wlio  was  instaUtaig  a  Qtrinkler 
system  in  defendant's  mill,  and  while  he  wns  making  a  p5pe  wnnf^  rfoii, 
standing  with  cue  foot  ou  a  ladder  and  the  other  against  a  ix)st,  astride 
a  rerolTinir  shaft  his  clothing  was  caught  by  a  set  screw  which  pro- 
jected from  a  safety  collar  on  the  shaft,  an'd  he  was  tliro^vn  to  the  floor 
and  injured.  It  was  shown  that,  by  erecting  a  platform  on  which  to 
stand,  plaintiff  conld  118ts  done  the  work  in  safety,  and  also  that  the 
■haft  woiilrl  have  been  stopped  If  required.  There  wns  also  testimony 
that  the  purpose  of  the  safety  collar  was  to  protect  a  person  working 
near  ftom  coming  m  contact  with  the  set  screw,  and  that,  tt  the  tatter 
was  properly  adjusted  to  the  collar,  thrro  was  no  danger  from  It ;  also 
that,  while  plaintiff  saw  the  collar  and  luiew  that  it  contained  a  set  screw, 
be  did  not  know  that  the  latter  projected.  ffeM,  that  upon  such  evidence 
the  questions  of  defendant's  negligence,  plaintiff's  contributory  nogH 
genee,  and  his  assumption  of  the  risk  were  all  properly  submitted  to  the 
jury. 

[Bd.  Mote^For  cases  in  point;  see  Gent  Dig.  wot  87»  MegUgenc«»  f  279.] 

&  BAim— WjBBir  QtTESTIOH  lt»  JUBT. 

Where  reasonable  men  mls;ht  draw  different  conclusions  from  the  un- 
disputed evidence,  the  question  of  negligence  or  contributory  negiigeuce 
ia  one  of  fact  for  the  Jury. 

[Ed.  Note.  -Vor  cases  In  point,  see  Cent  Dig.  vol.  87,  Negllgencsi,  U 

290,  291,  205.1 

&  AFPBiJ,  AJXD  EaaoB— Review— Hasuless  Ekbob— Admission  of  Evidkkcs. 

Brror  In  permitting  a  witness  to  state  a  condnslon  is  without  prejudice 
where  he  had  previously  stated  the  facts  on  which  it  was  based. 

[FaI.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  3»  Appeal  and  Brror, 
i  4162.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 


Digitized  by  Google 


27e 


84  C.  C.  BEP0BT8. 


John  T.  Welch,  Martin  C.  Welch,  and  Frank  H,  KcUcy.  for  plaintiff 

in  error. 

r.'iyle  &  Warburton,  Richard  W.  RufHn,  and  E.  B.  Brockway,  for 

defciidant  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  Tins  action  was  brought  by  the  plain- 
tiff to  recover  damages  alleg^ed  to  have  been  sustains  by  him  while 
working  in  a  mill  operated  by  the  defendant.  The  complaint  alleges 
that  plaintiff  was  in  the  mill  by  invitation  of  the  defendant,  in  the 
performance  of  certain  work  which  defendant  was  having  done,  and 
that  the  place  where  plaintiff  was  working  was  unsafe  and  dangerous 
by  reason  of  a  set  screw  which  projected  from  a  safety  collar  upon  a 
revolving  shaft.  The  answer  denies  ^at  die  place  where  plaintiff 
worked  was  rendered  unsafe  or  dangerous  by  reason  of  the  set  screw 
referred  to  in  the  complaint,  and  alleges,  first,  tiiat  plaintiff  was  in* 
jured  by  reason  of  his  own  carelessness,  and,  as  a  further  defense, 
that  he  knew  of  the  location  and  character  of  the  set  screw,  and  could 
have  chosen  a  place  to  do  his  work  where  he  would  not  have  been  in 
any  danger  of  coming  in  contact  with  it,  and  that,  with  full  knowI« 
edge  and  appreciation  of  the  danger  incident  thereto,  the  plaintiff  as- 
sumed the  risk  of  working  in  the  place  where  he  was  injured.  When 
the  evidence  was  closed,  the  defendant  moved  the  court  to  direct  the 
jury  to  find  a  verdict  in  its  favor.  The  motion  was  denied,  and  the 
case  submitted  to  the  jury,  whioli  returned  a  verdict  for  the  plaintiff 
for  $3,500,  and  judgment  was  thereupon  rendered  in  his  favor  for  that 
stun.  The  case  is  brought  here  by  the  defendant  upon  writ  of  error. 

It  appears  from  the  evidence  that,  at  the  time  the  injury  was  re- 
ceived by  plaintiff,  he  was  working  for  one  Wellington,  who  was  in- 
stalling a  sprinkler  system  in  the  defendant's  mill,  as  an  independent 
contractor.  The  plaintiff  had  had  experience  in  installing  similar  plants 
in  mills,  and  knew  tlie  ordinary  dangers  attendant  upon  working  near 
machinery  while  In  motion;  and  had  been  engaged  in  thb  work  in 
defendsuit's  mill  for  two  months  prior  to  the  accident  The  mill  was 
in  operation,  and  the  plaintiff  was  in  the  act  of  changing  a  riser  pipe 
which  ran  through  the  second  floor  of  the  mill.  This  pipe  was  to  con- 
nect at  right  angles  with  the  main  line  of  pipe,  and  7^2  f^ct  above 
the  lower  floor  there  was  a  shaft  whicii  served  to  operate  a  waste  con- 
'  veyor,  which  could  have  been  stopped  without  interfering  materially 
with  the  operation  of  the  mill.  While  engaged  in  changing  the  riser 
pipe,  the  plaintiff  came  in  contact  with  a  set  screw  which  projected 
from  one-fourth  to  five-eighths  of  and  inch  from  the  safety  collar 
on  the  shaft  just  referred  to.  The  plaintiff  had  observed  the  safety 
collar,  and  knew  that  it  coiuained  a  set  screw,  bnt  did  not  know  that  it 
projected  from  the  safely  collar,  and  ihe  [jiauiUii  testified  that  tlie 
purpose  of  a  safety  collar  is  to  protect  a  person  white  working  near 
a  set  screw  from  coming  in  contact  with  it,  and  that,  when  die  set 
screw  is  properly  adjusted  to  a  safety  collar,  there  is  no  danger  in 
working  dose  to  it   In  attempting  to  put  the  riser  pipe  in  position,, 


Digitized  by  Google 


COLUMBIA  BOX  *  LUMBBR  CO.  Y.  DKOWN.  271 

plaintiff  placed  a  ladder  against  the  main  line  of  pipe,  with  brads  in 
the  foot  to  hold  it  from  slipping.  He  then  mounted  the  ladder  and 
stood  thereon  with  one  foot,  the  other  braced  against  a  post  nearby, 
the  revolving  shaft  between  his  legs,  and  the  safety  collar  with  its 
set  screw  behind  him.  He  fhen  applied  a  pair  of  tongs  and  a  wrench 
to  the  riser  pipe,  to  get  it  in  place,  and,  while  in  the  position  described, 
in  makittg  turns  with  the  wrench,  one  leg  of  his  trousers  caught  on 
the  set  screw,  and  he  was  thrown  to  the  floor  and  received  the  in- 
juries of  which  he  complains.  The  accident  happened  in  tlic  morning, 
and  the  place  where  plaintiff  was  working  was  sufficiently  lighted. 
Wellington  and  his  employes,  of  whom  the  plaintiff  was  one,  furnish- 
ed their  own  tools,  chose  for  themselves  the  time  and  manner  in 
which  the  installation  work  should  be  done,  and  plaintiff  knew  the 
machtner)'  worM  he  stopped  at  any  time  in  order  to  facilitate  the  work 
of  installation,  if  such  action  were  requested.  There  was  also  evi- 
dence tending  to  show  that  the  way  in  which  plaintiff  attempted  to  do 
the  work  in  which  he  was  engaged  was  not  safe;  that  by  erecting  a 
suitable  platform  on  which  to  stand  instead  of  using  a  ladder  plaintiff 
could  have  performed  his  work  with  safety,  and  also  that  he  could 
have  put  the  riser  pipe  in  position  by  working  on  the  farther  side  of 
the  main  line  of  p'^p^,  vvithout  danger  of  being  caught  by  the  set  screw. 
There  was  also  evidence  tending  to  show  that  the  set  screw  could  be 
easily  seen  when  the  shaft  was  revolving;  and  there  was  some  evi- 
dence to  the  effect  that  there  is  but  little  danger  in  working  about  a 
set  screw,  if  its  head  is  sunk  into  a  safety  collar,  and  that  it  was  not 
necessary  for  the  plaintiff  to  put  up  staging  for  the  purpose  of  in- 
stalling the  riser  pipe. 

1.  The  refusal  of  the  court  to  direct  the  jury  to  return  a  verdict 
for  tlie  defendant  is  assigned  as  error,  and,  in  support  of  this  assign- 
ment, it  is  argued  here  that  the  evidence  does  not  show  that  plaintiii' 
in  error  was  guilty  of  negligence  in  permitting  the  projecting  set 
screw  on  the  shaft,  where  plaintiflf  was  injured;  second,  that  it  ap- 
pears from  the  evidence  that  plaintiff  was  guilty  of  contributory  neg- 
ligence in  attempting  to  place  the  riser  pipe  in  pbce  while  the  shaft 
was  in  motion,  and  without  erectine;-  a  platform  n[M)ii  which  to  stand 
when  working;  third,  tlial  the  danger  ui  cuuiuig  m  contact  with  the 
revolving  shaft,  in  adjusting  the  riser  pipe  in  ^e  manner  attempted 
by  plaintiff,  was  open  and  apparent  to  any  person,  and,  in  choosing  to 
work  close  to  the  shaft  while  it  was  in  motion^  the  plaintiff  must  be 
heM  to  hnve  assumed  the  risk  of  the  danger  attending  such  work. 
These  contentions  have  been  very  strongly  urged  by  counsel  for  the 
plaintiff  in  error,  but  in  our  opinion  all  of  them,  in  view  of  the  evi- 
dence above  stated,  were  properly  submitted  to  the  jury  for  decision. 
Tlie  rule  is: 

"Wtaeo  tbe  evtdcDce  Is  coolllcting.  or  when  reasonable  men  mlirht  differ  as 

to  the  Inferences  which  ought  lir  drawn  from  the  undispvU»Hl  evideiuv. 
tbe  question  of  nesliseoce  or  coutributory  negligeace  is  not  one  of  law,  but 
of  fact"  DaTlea  t.  Oceanic  Steamship  Ck>..  89  Cat  286,  26  Pac.  827. 

And  in  section  53»  Shearman  &  Redheld  on  the  Law  of  Negligence, 
it  is  said: 
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"There  are  no  abstract  rules  definfn?:  so  clearly  the  duties  of  men,  under 
all  circumstances,  that  the  court  can  state  them  without  passing  upon  anj 
question  of  fact.  The  extent  of  the  defendant's  duty  Is  to  be  determined 
by  a  considerntion  of  all  of  the  surround  in?  firriimstnnces.  The  law  im- 
poses duties  upon  men  according  to  the  clrcuiustuuces  iu  which  they  are  calit-*d 
to  act  And*  altbongh  tlie  law  deflnee  that  duty,  flie  qnestlon  whether  the 
otrciiTiistances  exist  which  Imix'^p  that  dnty  upon  a  pnrtimlnr  person  is 
oue  of  fact  In  very  many  cases  the  law  gives  no  better  deiiuitlon  of  negli- 
gence than  the  want  of  such  care  as  men  of  ordinafy  prudence  or  good  men 
of  husiness  would  use  under  similar  circumstances.*' 

Negligence  is  defined  in  Cooley  on  Torts,  p.  630,  as: 

•The  failure  to  observe,  tot  the  protect  ion  of  the  Interests  of  another  per- 
son, thnt  d(HrrfH;  of  care,  precaution,  and  Ti^ilnnee  which  the  drcumetancex 
justly  dcmuuU,  whereby  such  other  suffers  injury." 

In  considenncT  whether  the  evidence  Avas  sufficient  to  warrant  the 
court  in  siibniitting-  to  the  jury  the  question  of  defendant's  allei^ed  neg- 
hgence,  it  must  be  renienibercd  that  plaintiff  was  in  defendant's  mill 
by  its  invitation  and  for  its  benefit,  and,  this  being  so,  the  defendant 
owed  to  the  plaintiff  the  duty  of  providing  a  reasonably  safe  place 
for  him  to  work;  the  duty  of  not  neghgently  exposing  him  to  a  danger 
wliich  was  not  apparent,  and  which  therefore  ordinary  care  would  not 
require  him  to  guard  against.  There  r\re  cases,  it  is  true,  in  which  it 
ha.s  been  held  as  matter  of  law  that  it  is  not  negligence  for  a  master  to 
have  in  his  mill  or  factory  an  unguarded  set  screw.  Hale  v.  Cheney, 
159  Mass.  268,  34  N.  £.  255;  Rooney  v.  Sewall  &  Day  Cordage  Co., 
161  Mass.  153,  36  N.  E,  769;  Keats  v.  National  Heeling  Mach.  Co., 
65  Fed.  010.  13  C.  C.  A.  221;  Goodnow  v.  Walpole  Emery  Mills, 
146  Mass.  2G1,  15  N.  E.  576;  Dillon  v.  National  Coal  Tar  Co.,  181 
N.  Y.  215.  73  N.  E.  978;  Ford  v.  Mt.  Tom  Sulphate  Pulp  Co..  172 
Mass.  544,  62  N.  E.  1065,  48  L.  R.  A.  96.  But  we  think  the  better 
rule  is^  that  the  question  whether  tliere  is  or  is  not  negligence  in 
the  maintenance  of  such  a  screw,  or  in  allowing  dangerous  machinery 
to  remain  unguarded,  is  one  of  fact  to  be  determined  by  the  jury;  ex- 
cept when,  upon  the  case  presented,  it  is  seen  that  by  rcaj^on  of  the 
particular  location  of  the  projecting  screw,  or  unguarded  machinery, 
with  reference  to  tlie  place  where  the  duties  of  the  plaintiflP  required 
him  to  be,  but  one  conclusion  could  be  reached  by  reasonable  men 
as  to  the  fact,  then  the  court  may  take  the  question  from  the  jury 
and  determine  it  as  matter  of  law,  Powalske  v.  Cream  City  Brick  Co., 
110  Wis.  461,  86  N.  W.  153;  Homestake  I^Tin.  Co.  v.  FuUerton,  69 
Fed.  923,  16  C.  C.  A.  545;  Pruke  v.  South  Park  F.^undry  Mach.  Co., 
68  Minn.  305,  71  N.  W.  276;  Glens  Falls  rortland  Cement  Co.  v. 
Travellers'  Insurance  Co.,  162  N.  Y.  399,  56  N.  E.  897 ;  Guinard  v. 
Knapp-Stout  &  Co.  Company,  95  Wis.  482,  70  N.  W.  671. 

Now.  the  fact  appearing  in  the  case  before  us  that  the  screw  was 
so  far  above  the  floor  as  not  to  endanger  employes  of  defendant  when 
attending  to  their  ordinary  duties  in  the  mill  is  not  conclusive  upon 
the  question  of  defendant's  alleged  negligence,  because  plaintiff's  duty 
required  him  to  work  near  the  projectuig  set  screw,  and,  if  it  be  true, 
as  testified  to  by  some  of  the  witnesses,  that  he  would  have  been  in  no 
danger  if  it  had  been  protected,  then  it  certainly  was  a  question  of  fact 
whether  m  the  exercise  of  ordinary  care  the  defendant  ovght  not  to 
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have  so  protected  the  screw  that  one  whose  duties  required  him  to  work 
near  it  would  not.  if  himself  exercising  proper  care,  have  come  in 
contact  with  it.  Was  the  danger  of  such  contact  one  so  remote  that 
a  reasonably  prudent  man  would  not  have  thought  it  necessary  to 
^ard  against  it?  This  was  a  pure  question  of  fact  for  the  jury. 

And  so  upon  the  question  of  plaintiff's  alleged  contributory  negli- 
gence. Assuming  the  plaintiff's  evidence  to  be  true  that  he  did  not 
know  of  the  presence  of  the  projecting  screw,  that  he  did  not  think 
tt  projected,  because  of  the  safety  collar  on  the  shaft,  that  the  man- 
ner in  which  he  was  working  was  not  dangcrons,  if  the  screw  had 
been  properly  set  in  the  safety  collar,  then  certainly  it  cannot  be  held 
as  matter  of  law  that  he  was  negligent  in  working  in  the  way  he 
did,  without  taking  other  precautions  against  accident.  Some  men 
might  conclude  that  he  ought  to  have  erected  a  platform  or  caused 
the  mill  to  have  been  stopped  while  he  was  engaged  in  putting  the  riser 
pipe  in  position,  and  it  may  be  conceded  that  a  very  careful  man  would 
have  done  so :  but  it  was  peculiarly  a  question  for  the  jury  to  say 
whether  a  man  of  ordinary  prudence  would  under  the  circumstances 
testiiied  to  by  plaintiff,  or  in  view  of  the  conditions  as  they  appeared  to 
him,  have  deemed  it  necessary  for  his  safety  that  the  mill  should  be 
Stopped,  or  that  a  platform  should  be  constructed  upon  which  he  could 
stand  while  endeavoring  to  put  the  pipe  in  place.  Nor  can  it  be  said 
that  the  plaintiff  voluntarily  asstuned  the  risk  of  the  injury  he  sustained, 
unless  he  knew,  or  hv  the  exercise  of  reasonable  care  might  have 
known,  of  the  existence  of  the  projecting  screw,  and  whether  he  did 
know,  or  ought  to  have  had  this  knowledge,  was  a  question  of  fact 
upon  the  evidence,  and  properly  submitted  to  the  jury. 

S,  The  plaintin,  when  under  examination  as  a  witness,  was  asked 
die  following  question: 

"If  one  obflerved  a  safety  collar  on  a  revolving  shaft  state  whether  or  not 
h&  would  have  a  rlj^ht  to  assome  that  the  safety  collar  properly  protected 

tile  jict  screw  f* 

This  was  objected  to  "as  leading  and  asking  for  a  conclusion  of 
the  witness,  and  invading  the  province  of  the  jury."  The  objection 
was  overruled,  and  the  question  was  answered  in  the  affirmative.  The 
action  of  tlie  court  in  overruling  the  objection  to  the  above  question 
is  assigned  as  error.  The  objection  ought  to  have  been  sustained,  but 
it  is  dear  from  the  record  that  the  error  was  without  prejudice  to 
the  defendant   The  witness  had  theretofore  testified: 

*'The  purpose  of  a  safety  collar  Is  to  protect  a  set  screw  from  catching  in 
any  on*'"?*  <-]nH!inf,  or  catchfnpr  any  part  of  the  iM?rson  working  Jtronnd  a  place 
of  that  kmd.  iliat  is  where  it  gels  it^  uame,  safety  collar.  The  purpose 
of  tbe^tafetj  collar  la  to  protect  a  party  from  eomtng  In  contact  with  a  set 

The  witness  having  thus  testiiied  concerning  the  office  of  a  safety 
collar,  the  defendant  was  not  prejudiced  by  the  further  statement  of 
the  conclusion  or  opinion  of  the  witness  that  one  acquainted  with 
machinery  and  knowing  the  purpose  of  safety  collars,  seeing  one  on 
a  revolving  shaft,  would  have  the  right  to  assume  that  it  protected  a 
set  screw.  '*if  tlie  statement  of  inference,  conclusion,  or  judgment 
MC.OJL— 18 
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is  accompanied  by  an  enumeration  of  the  facts  on  which  it  is  based,  the 
error,  if  any,  is  usually  harmless,  as  the  jury  can  estimate  the  true 
probative  value  of  the  statement."  17  Cyc.  60.  In  Langworthy  v. 
Township  of  Green,  88  Mich.  207,  60  N.  W.  130,  in  holding  that  it 
was  not  prejudicial  error  to  permit  a  witness  to  testify  that  he  was 
driving  as  carefully  as  a  man  could  at  the  time  when  he  was  thrown 
from  a  wagon,  the  court  said: 

"Tlie  rule  is  that,  where  the  court  or  jury  can  make  their  own  deductions, 
they  8ball  not  be  made  by  tbose  testifying;  but  where  the  witness  gives  fully 
and  succinctly,  as  In  this  instance,  the  facts  upon  which  he  bases  that  conclu- 
•  BloD,  tUere  Is  no  presumption  of  prejudice." 

3.  There  is  no  conflict  between  the  general  verdict  and  the  special 
findings  of  the  jury.  The  finding  that  the  plaintiff  would  not  have 
been  injured,  if  the  shaft  had  not  been  revolving,  is  the  statement  of 

a  self-evident  fact,  but  it  does  not  follow  tlierefrom  that  the  plaintiff 
failed  to  exercise  ordinary  care  in  attemptmg  to  adjust  the  riser  pipe 
without  having  the  machinery  stopped;  nor  is  the  other  finding,  that 
the  plaintiff  in  error  would  have  stopped  the  machinery  if  he  had  been 
requested,  equivalent  to  a. finding  that  it  was  not  guilty  of  negligence 
in  permitting  the  screw  to  project  from  the  safety  coUar. 

4.  Numerous  errors  are  assigned  in  relation  to  instructions  given, 
and  the  refusal  to  give  certain  instructions  requested.  These  assign- 
ments do  not  require  discussion,  and  it  is  sufficient  to  say,  tliat  the  case 
was  fully  and  fairly  submitted  to  the  jury  by  Liie  instructions  given,  and 
no  error  was  committed  by  the  court  in  refusing  to  g^ve  other  instruc- 
tions requested  by  the  defendant 

Judgment  afiirmed* 


066  Fed.  464.) 

QILMORS  V.  McBRIDB. 
(Clrcnit  Cionrt  'of  Appeals*  Nintb  Circuit  October  14.  IMT.) 

So.  1,348. 

1.  Wbit  or  Bbbob— Review— YnDioT  or  Jvbt. 

On  a  writ  of  error  to  a  fetleral  court  la  nn  action  at  law,  whore  the 
evidence  was  conflicting,  the  verdict  ia  conclusive  in  the  appellate  court 
on  every  question  of  fact  embraced  witbin  the  issues  submitted  to  tlie 
Jury. 

[Ed.  Note.— For  cases  In  point,  see  Oeat  Dig.  vol.  8,  Appeal  and  Error, 

2.  Attobney  and  Cuknt— Suit  by  Attobney  roB  Sebvices— Notice  of  Lien 

AS  Admission  or  Talus. 

In  an  action  by  an  attorney  to  recover  a  ren«?onable  fei>  for  serrict"' 
rendered  in  conducting  an  action,  the  fact  that  plaintiff  filed  a  notice 
clalmlDg  a  lien  in  such  action  in  not  a  oonclusire  admission  on  his  part 
that  the  value  of  his  services  did  not  exceed  the  snni  claimed  In  such 
notice,  but  the  qu^tion  of  the  weight  to  be  given  to  such  notice  as  aa  ad- 
mission Is  one  for  the  ezelnslTe  detamlnaUon  of  the  jiiiy  onder  all  tbe 
evidence  in  the  case. 

3.  Same— EvxoBROB  OF  Valxte  or  BsavicBs->yALtrB  or  PaopaarT  InvoLrKo  tn 

Suit. 

In  determlnlBg  the  reasonsble  value  of  senricea  rendered  by  an  attor* 
nej,  It  ia  proper  to  consider  the  Taloe  of  the  properly  la  Uttgatloot  and 
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where  such  property  consisted  of  an  interest  In  a  mining  elnltn  wWch  w«i 
recoTered  by  the  attorney  for  bis  client.  In  a  subseqiit  nt  nctinn  by  h!ni  to 
recover  for  his  services,  evidence  Is  admissible  to  show  the  market  value 
of  such  Interest,  not  only  when  recovered,  but  also  uu  tu  the  time  of  trial. 
If  0tlU  owned  by  defendant,  as  well  as  the  amumit  he  has  actually  receiy" 
od  ns  his  share  of  the  proceeds  of  the  working  of  the  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  6,  Attorney  and 
Client,  f  Sm] 

4.  Appeal  ahd  Bbbob— Rbvikw— Habmlbss  Biw». 

Errors  In  pomilttliiq;  a  witness  to  testify  to  values  without  his  com- 
peteucy  having  been  shown,  and  in  stating  facts  from  hearsay,  were  harm- 
less and  not  irround  for  reversal  of  the  Judionent,  where  tiie  competency  of 

the  witness  was  shown  on  his  cross-exnmliintloD,  and  the  facts  to  which 
iie  t^tifled  upon  hearsay  were  corroborated  by  the  testimony  of  the  ad- 
verse party. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 

Division  of  the  District  of  Alaska. 

A.  G.  McBride  (C  S.  Johnson  and  A.  J.  Daly,  of  counsel),  for  plain- 
tiff in  error. 

Charles  Page,  Edward  J.  McCutchen,  and  Samuel  Knight,  for  de- 
fendant in  error. 

Before  GiLBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  was  an  action  at  law  to  recover 
the  value  of  services  alleged  to  have  been  rendered  to  the  defendant  by 

tlie  plaintiff  as  an  attorney,  in  an  action  brought  by  the  defendant  to  re- 
cover an  undivided  interest  in  a  mining  claim  known  as  the  "Daisy 
Placer  Claim,'*  situate  in  Nome  mininsf  district.  Alaska.  The  com- 
plaint alleges  that  the  reasonable  value  of  the  services  so  rendered  was, 
and  is,  $1^,500;  that  $644.75  has  been  paid  on  account  thereof,  leav> 


The  answer  put  in  issue  the  allegations  of  the  complaint,  and,  in  ad- 
dition thereto,  alleged  that  defendant  did  not  employ  plaintiff  alone  to 
conduct  the  litig'ation  referred  to  in  the  complaint,  hut  ciTipL>ycd  the 
firm  of  Davis  &  Gilmore  for  that  purpose ;  tliat  piamuil  was  a  member 
of  that  Brm ;  that  the  agreement  between  defendant  and  said  firm,  in 
relation  to  such  employment,  was  that  the  firm  was  to  be  paid  a  reason- 
able fee  to  be  fixed  by  the  defendant;  that  the  amount  of  such  fee  was 
fixed  by  the  defendant  in  the  sum  of  ^'00 ;  that  plaintiff  was  paid 
$144.75  in  excess  of  that  amount;  and  defendant  by  way  of  counter- 
claim demanded  a  judgment  against  plaintiff  for  said  simi  of  $144.75. 

The  case  was  tried  by  a  jury,  and  a  verdict  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $l,60«l25,  and  for  this  amoimt  and  costs  judg- 
ment was  thereupon  given  in  favor  of  the  fdaintiif.  The  cause  is 
brought  here  by  tlie  defendant  on  writ  of  error. 

1.  It  is  most  earnestly  insisted  by  the  plaintiff  in  error  that  the  ver- 
dict is  against  the  evidence.  But  the  rule  is: 

•*Unles8  there  Is  an  entire  waut  of  evhlt'ii<  t»  \i\>on  vvhleh  to  base  tlit»  vifi-tliet 
rctnmed  by  the  Juiy,  soch  verdict  Is  conclusive  here  as  to  every  fa(?t  em- 
brrtfoti  witliin  the  Issues  siibmittod  to  the  jury  for  derision.  Tliis  re>ii![s  froiii 
this  well-settled  rule  that  on  a  writ  of  error  the  appellate  court  eau  only  eou- 
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Site  enon  of  tew,  and  that  tlie  review  under  rocb  a  writ  docs  not  extend  to 
mattem  of  fact"  Graham  t.  ICarl,  S2  Fed.  150^  94  a  a  A.  267. 

Sce»  also,  Zdler's  Lessee  v.  Eckert,  4  How.  289.  11  U  Ed.  979 ; 
King  v.  Smith,  110  Fed.  95,  49  C.  C.  A,  4G,  54  L.  R.  A.  708;  Par- 
sons V.  Bedford,  3  Pet.  433,  7  L.  Ed.  732. 

In  this  case  there  was  a  sharp  conflict  in  the  evidence  as  to  the  terms 
of  the  contract,  under  which  the  plainiifF  rendered  the  services  referred 
to  in  the  complaint,  and  a  like  conliict  upon  the  issue  whether  the 
plaintiff  was  alone  retained  by  the  defendant,  or  whether  the  firm  of 
Davis  &  Gilmore  was  employed,  and  also  as  to  the  reasonable  value 
of  the  services  rendered  by  Hit  plaintiff. 

The  case,  then,  upon  the  record  before  us,  is  not  one  in  which  there 
is  no  evidence  at  all  to  sustain  the  verdict,  and,  under  the  law  as  al>ove 
stated,  "the  verdict  is  conclusive  here  as  to  every  fact  embraced  within 
the  issues  submitted  to  the  jury  for  decision."  The  case  of  Central 
Raiboad  v.  Pettus,  113  U.  S.  116,  d  Sup.  Ct  387,  28  L.  Ed.  915,  dted 
by  the  plaintiff  in  error,  in  which  the  Supreme  Court  reduced  the 
amount  allowed  by  the  Circnit  Cfitirt  to  an  attorney  as  a  fee,  docs  not 
sustain  his  contention  that  this  court  may,  upon  its  own  view  of  the 
evidence,  detennine  whether  the  fee  allowed  to  the  plaintiff  by  the 
verdict  was  a  reasonable  one  or  not,  and  also  whether  the  jury  ought 
not  to  have  found  in  favor  of  the  plaintiff  in  error  upon  the^  other 
issues.  The  case  cited  was  an  equitable  action,  and  cases  in  equity  are 
heard  in  the  appellate  court  upon  the  evidence;  but,  in  an  action  at 
law,  the  rule  is  otherwise;  and  when,  as  here,  the  evidence  is  conflict- 
ing, the  verdict  must  be  accepted  as  a  correct  determination  of  tlie  is- 
sues of  fact. 

The  feet  that,  after  the  trial  of  the  action  in  which  the  services  here 
sued  for  were  rendered,  the  plaintiff  and  an  attorney  whom  he  had 
employed  to  assist  him  filed  a  notice  claiming  a  lien  in  the  sum  of 
$1,000,  "for  fees  and  servn'ces  to^^etber  with  expenditures  on  account 
of  costs  and  disbursements,"  made  by  hmi  in  that  action,  was  not  a  con- 
clusive admission  upon  the  part  of  the  plaintiff  that  tiie  value  of  his 
services,  and  the  costs  and  cUsbursements  made  by  him  in  that  actioo, 
did  not  exceed  tiie  sum  of  $1,000.  The  question  of  the  weight  to  be 
given  this  notice  as  an  admission  against  the  claim  made  by  the  plain- 
tiff  in  this  action  was  one  {<  ,\-  the  exclusive  determination  of  the  jury, 
and  to  be  decided  by  them  in  view  of  the  reas'>ns  given  by  the  ])lain- 
till"  for  filing  said  notice,  and  the  other  evidence  in  the  case ;  and,  in 
submitting  that  question,  the  court  properly  instructed  the  jury: 

**T1iflt  tbe  plaintlfr  la  not  limited  In  the  amount  he  may  recoTcr.  If  tbe  eri- 

deiHi'  \vnrraiit<;  a  rocovfry  for  more,  by  the  amount  set  forth  iu  the  so-calle<l 
uttomey's  lien  filed  by  bim,  bat  you  must  be  gnided  to  a  conclusioa  by  wliat  in 
yonr  opinion,  from  the  oxamlnatfon  of  at!  the  evidence  In  the  eaaa^  Including 
the  evidence  of  the  filing  i»f  the  lien,  is  .1  rensonnlde  and  fair  OOmpenaatlOE  for 
tbe  services  rendered  by  tbe  plabstlff  for  tbe  defendant'* 

2.  Evidence  orf  the  market  value  of  the  Daisy  placer  claim  at  various 

'times  between  the  date  of  the  commencement  of  the  action  of  McBridc 
v.  McCoy  et  al.,  in  the  year  1001,  down  to  the  date  of  the  trial  of  the 
case  at  bar,  was  admitted,  and  also  evidence  in  relation  to  the  value  of 
the  gold  received  by  the  plaintiff  in  error  during  the  same  time,  as  his 
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share  of  the  gold  taken  from  that  mine.  The  admission  of  this  evidence 
is  assigned  as  error,  but  we  think  it  was  relevant  as  hearing  upon  the 

question  of  the  reasonable  value  of  the  plaintiff's  services. 

In  determining"  the  reasonable  value  of  services  rendered  by  an  at- 
torney, it  is  certainly  proper  to  consider  the  value  of  the  property  in  lit- 
igation, and  the  consequent  pecimiary  benefit  realized  by  the  client  as 
the  result  of  the  attorney's  skill  and  labor.  We  do  not  agree  with  the 
plaintiff  in  error  that  such  evidence  should  be  confined  to  the  date  of 
the  rendition  of  the  judgment  in  which  the  property  was  recovered, 
but  the  inquiry  may  take  a  wider  range,  and  inchidc  its  value  at  the 
time  of  the  trial,  if  still  owned  by  the  defendant.  In  otlier  words,  in 
such  a  case,  the  present  value  of  the  property  recovered  is  not  too  re- 
mote for  the  consideration  of  the  jury.  It  tends  to  show  the  benefit 
whidi  the  defendant  has  actually  received  as  the  result  of  the  attorney's 
services,  an  inquiry  which  we  think  is  sdways  open,  so  long  as  the 
amount  of  the  fee  remains  to  be  settled. 

3.  While  giving  his  testimony,  the  plaintiff  was  asked  the  following 
question  by  his  counsel:  "What  was  the  current  value  lor  tlie  D.iisv 
claim  for  the  year  1901?"  This  was  objected  to,  upon  the  ground  tliat 
the  witness  had  not  shown  himself  qualified  to  state.  The  objection 
was  overruled.  Defendant  excepted,  and  witness  answered  that  its 
value  in  1901  was  $100,000;  that  he  thought  it  could  have  been  sold 
for  that  sum  easily.  And  in  answer  to  the  question:  "Wliat  has  been 
taken  out  of  the  property  since  that  time,  if  you  know?"  tlie  witness 
proceeded  to  state  what  had  been  told  him  in  relation  to  that  matter,  by 
a  Mr.  Orton,  the  acting  manager  of  the  claim.  Objection  was  made  to 
his  giving  evidence  of  what  had  been  told  hkn  by  Mr.  Orton,  in  rela- 
tion to  such  receipts.  The  objection  was  overruled,  and  the  plaintiff 
answered  that  he  had  been  told  by  Mr.  Orton  that  $130,000  was  taken 
from  the  rhm  in  cleaning  up  in  the  spring.  In  overruling  these  ob- 
jections, the  court  erred,  but  the  errors  were  witliout  prejudice  to  the 
defendant,  for  upon  the  cross-examination  of  the  witness  it  was  shown 
that  he  possessed  sufficient  knowledge  to  entitle  him  to  give  testimony 
in  relation  to  the  value  of  the  claim ;  and  the  error  in  permitting  the 
plaintiff  to  testify  as  to  what  Orton  had  told  him  about  the  amount  of 
g-old  taken  from  the  mine  was  cured  by  the  deposition  of  defendant,  in 
which  he  stated  that  his  share  of  the  output  of  the  mine  for  the  year  re- 
ferred to  was  about  $4,000.  This,  of  course,  was  net,  and,  as  defend- 
ant s  interest  was  V**,  his  testimony  was  substantially  the  same  as  the 
hearsay  evidence  to  which  objection  was  made. 

4.  There  are  46  assignments  of  error  in  the  record,  but  the  forego- 
ing opinion  covers  all  which  in  our  opinion  require  any  extended  dis- 
Ctissif^n  by  us. 

The  jury  were  fully  and  fairly  instructed  in  relation  to  all  of  the 
issues,  and  no  error  was  committed  by  the  court  in  its  refusal  to  give 
any  instruction  requested  by  the  defendant  not  covered  by  the  charge 
actually  given. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
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aSG  Fed.  468.) 

MUNROB  ▼.  FRED  T.  LET  &  CO. 
SAME  T.  EDISON  ELBC5TRIC  ILLUMINATING  CO.  OF  BOSTON. 

(Circuit  Court  of  Appeal«»  Fint  Citaitt  October  22»  1907.) 

Nos.  O06t  000. 

L  Master  and  Sebvant— Injury  to  Seuvant— Assumko  Ktsic. 

A  lineman,  engaged  witb  otbers  in  removing  wires  from  poles,  who 
was  injured  by  tlie  falling  of  a  pole  on  which  he  was  at  work,  caused  by 
its  being  rotten  beneath  the  sidt  wallc  in  whicli  it  was  planted,  cannot 
bo  hold  to  have  assumed  the  risk  from  such  danger  under  the  circum- 
stances  explained. 

[Ed.  Note.— For  cases  In  point,  eee  Cent  Dig.  vol.  84^  If  aster  and  Sertr- 
nnt,  §S  610,  612. 

Assumption  ot  risk  incident  to  employmeut;  see  note  to  Chesapeake  & 
O.  B.  CO.  T.  Hennessey,  3S  C.  C.  A.  314.] 

2.  Savv— AonoN  von  iNJxntT— Qxtbstions  tob  Jxrar. 

T;i  nn  ar^tlon  by  a  lineman  tMni>lt«\ <'(!  witli  otli(>rs  In  roniovin;;  oloctrlc 
light  wlree  from  the  poles  on  whlcii  they  were  strung  to  recover  for  an 
Injury  caused  by  the  falllnj?  of  a  pole  on  which  he  was  at  wortc,  ft  was 
8liown  tliat  tlir  cause  of  the  Injury  Avas  the  nogliccnt  niothod  of  dohif: 
the  work;  that  the  act  of  negligence  which  was  the  immetliate  cause  of 
the  falling  of  the  pole  was  dune  by  a  workman  by  direction  of  one  of 
two  men  who  were  standing  on  the  ground,  and  not  working  with  their 
bands,  but  giving  directions  to  tiie  workmen.  Held,  that  such  cTldfnce 
was  sufficient  to  entitle  plalnlilT  to  go  to  the  jury  on  the  question  whether 
or  not  such  men  were,  or  either  of  tbem  was,  "entrusted  with  and  «Ber> 
cising  pnperintendence  nnd  whof«e  sole  or  principal  duty  was  tTinf  of  suix»r- 
Intf  iideiue."  .'^o  as  to  render  the  defendant,  as  empioyer,  lial)le  for  his 
negligence  inider  the  Massachusetts  ^ployer*!  liability  act  <Rer.  Laws 
Mass.  c.  106,  i  71). 

LEd.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and  Serv- 
ant, H  1068-108a] 

8.  SAVB— Acnon  von  Injubt— Wnsir  Ownnn  ov  PasMTRra  n  Nor  Liabu. 

A  subordinate  corporation  contracted  with  an  elccrric  illuminating  com- 
pany, which  controlled  a  number  of  plants,  for  all  its  work  of  repurati<Hi 
and  rebuttdlng,  and  In  the  contract  agreed  to  assnme  all  risks  In  refer- 
ence thercfo.  TfcI'l.  that  the  major  corporation  was  midcr  no  Halnlify. 
either  at  common  law  or  under  the  employer's  liability  statute  of  Massa- 
chusetts, for  any  injury  arising  to  a  lineman  employed  by  the  subordinate 
corporatlfui  in  the  work  of  reparation  or  rebuilding  on  Its  premises,  or 
about  its  works,  through  the  negligence  of  the  subordtiinte  (x>ii)oration. 

[Kd.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant, i  1251.] 

In  Krror  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Massachusetts. 

George  H.  Tinkham  (Simon  E.  Duffin,  on  the  brief),  for  plaintiff 
in  error. 

Frederick  P.  Cabot  (Henry  F.  Hurlburt  and  Charles  M.  Dav- 
enportf  on  the  brief),  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Di^ 
trict  Judge. 

PUTNAM,  Circuit  Judge.  The  plaintiff  in  error  in  each  case  was 
the  plaintiff  below,  so  that  there  will  be  no  confusion  in  describing 
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the  parties.  In  each  there  was  a  trial  by  jury,  and  the  Circuit  Cotirt 
directed  a  verdict  for  the  defendant,  w  hich  was  followed  by  a  judg- 
ment accordingly;  and  the  plaintiff  took  out  these  writs  of  error. 

In  the  suit  against  Fred  T.  Ley  &  Co.,  the  facts,  as  stated  by  the 
plaintiff,  were  as  follows: 

•This  l8  an  action  of  lort,  broupbt  by  John  D.  Munroe,  an  alien,  who  while 
woikins  at  the  top  of  an  electric  ll;;bt  pole  was  thrown  to  the  grouml  by  its 
bronkinp  off  a  little  below  the  surfac-o  of  tho  ground.  Thp  dot-laratlon  con- 
tained six  connts,  the  first  three  at  common  iaw,  and  the  last  three  under  the 
«m!>loyeff't  liability  act  of  MaasacboflettB. 

•The  plaintiff  was  one  of  a  gang  of  men,  working  nnder  the  direct !<ins  of  a 
foreman,  which  was  engaged  In  removiiig  the  wires  from  a  line  of  I'd  electric 
ll^bt  poles  about  12  yean  old.  This  work  was  being  done  preparatory  to  re- 
moviiij;  these  poles;  the  system  IkivIhl;  l)>>en  cbangod  from  an  overbend  to  an 
underground  one.  Upon  these  poles  were  four  heavy  wires,  and  from  them  12 
similar  wires  had  been  removed  within  a  year  prior  to  the  accident.  The  poles 
were  set  in  a  brick  sldewaitE,  sncli  ns  is  coumiou  la  tbe  city  of  Boston,  were 
8<inare.  painted,  and  about  40  feet  high.  While  at  the  top  of  one  of  these 
p*jles,  the  plaintiff  was  thrown  to  the  ground  by  the  pole  snapping  off  a  little 
below  the  surface.  This  pole  was  sound  above  ground,  but  was  rotten  below 
tfie  surface.  The  defendnnt  had  never  made  a  contract,  written  or  verbal, 
with  the  linemen  in  its  employ  by  which  the  latter  were  to  undertake  tlie 
duty  of  inspecting  poles  for  interior  dcfectf,  nor  liad  It  given  its  linemen  any 
iDsfrnctlons  to  that  effect,  either  written  or  verbal,  nor  was  the  plaintiff  fur- 
nished with  the  necessary  tools  with  which  to  inspect  for  interior  defects. 
The  plaintiff  had  never  worked  upon  tbte  line  of  polea  He  was  not  informed 
of  the  age  of  the  line,  nor  that  12  avy  wires  had  been  removed  from  tlieui 
within  a  comparatively  short  time  before  the  accident.  The  poles  and  wires 
Monged  to  tbe  Ediaon  Electric  lUuminatli^  Company  of  Boaton,  and  tbe  de> 
fendnnt  was  doing  th»  work  of  ratnoTal  nnder  a  written  contract  wltb  tbe  lat- 
ter company. 

'*On  the  morning  of  the  accident,  the  linemen,  acting  under  a  general  order, 
wore  untying  the  wires  from  tlie  tops  of  the  poles.  One  of  the  linemen,  Prinu. 
not  having  his  pliers,  the  tool  used  by  linemen  to  untie  wires,  was  ordered 
by  the  foreman,  MacDonald,  to  cut  tlie  wires  on  tbe  fourth  pole,  which  he 
did.  .\t  the  time  the  wires  were  cut  at  the  fonrth  pole,  the  wires  on  the  fifth 
pole  had  been  untied,  and  the  plaintiff  was  on  the  top  of  the  sixth  pole  and 
did  not  know  of  the  cutting.  Dor<  b»*ster  street,  upon  which  the  reniaiiuuK 
•even  poles  were  located,  talces  at  this  iiolnt  wbere  the  sixth  pole  was  locat- 
ed a  sharp  dip  downhill.  When  the  sixth  pole  snapped  off*  It  fell  in  tbe  dlrec* 
tion  of  the  seventh  and  remaining  poles." 

In  addition  to  the  above,  it  should  be  said  that  there  was  some  evi- 
dence showing,  not  only  that  MacDonald  was  givincr  orders  to  the 

men,  but  also  one  Leyden.  It  is  clai!Ticd  by  the  plaintiff  that  the  fact 
that  the  pole  was  decayed  was  within  the  rules  with  reference  to  the 
duty  to  furnish  safe  conditions  to  work  in ;  that  the  defect  of  rotten- 
ness might  have  been  discovered  by  reasonable  inspection;  that  it 
was  the  company's  duty  to  inspect;  that  there  was  no  assumption  of 
risk  on  the  part  of  the  plaintiff ;  that  there  was  error  in  tfie  court's 
refusing  to  permit  the  plaintiff  to  show  that  there  was  a  custom  for 
linemen  working  under  the  circumstances  shown  by  the  case  not  to 
inspect  poles  for  interior  defects ;  that  there  was  also  ern^r  in  the 
court'«  refusing  to  permit  the  plaintiff  to  testify  that  he  relied  on  Mac- 
Donald  or  Leyden  to  inform  him  whether  or  not  the  line  was  an  old 
line ;  and  that  there  were  other  errors  which  have  not  been  particular- 
ly brought  to  our  attention.  The  view  we  take  of  the  case,  however, 
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relieves  us  from  the  necessity  of  passing  on  any  question  except  the 
broad  one  that  the  court  erred  in  directing  the  jury  to  return  a  ver- 
dict for  the  defendant,  and  on  this  solely  with  reference  to  the  stat- 
utory topic  of  superintendence.  We  wiU  direct  that  the  judgment  be 
reversed  and  a  new  trial  had  on  only  the  counts  which  are  based  up- 
on the  statute^  which  is  found  in  Rev.  Laws  Mass.  c  106,  §  71,  as 
follows: 

"If  por5^nnnl  Injury  Is  ermf-rr!  to  nn  employee,  whl^  at  the  time  of  tbe  In- 
jury, is  in  the  exercise  ot  due  care,  by  reason  of :   *  •  • 
*'8econdt  Tlie  negllgenc©  of  a  peraoo  In  ttie  aerrlce  of  the  employer  who  was 

entmstod  with  and  was  exercisini;  supcrintondonce  and  whose  solo  or  jirin- 
cipal  duty  was  that  of  superinteudence,  or,  in  the  absence  of  such  8Ui>erin- 
tcaident,  of  a  person  acting  as  superintendent  with  the  authority  or  conseut  of 
BQCh  aDployer." 

Clearly  Munroe  was  not  at  fault  for  not  asceriaming'  that  the  pole 
was  rotten.  None  of  the  cases  cited  are  analogous  for  various  reasons. 
The  rottenness  was  concealed  by  a  brick  sidewalk.  Under  the  gen- 
eral rule,  as  settled  by  the  Supreme  Court  over  and  over  again,  a  per- 
son employed  is  not  bound  to  use  reasonable  care  to  ascertain  the  safety 
of  what  belongs  to  his  employer,  and  is  bound  only  by  wliat  he  "knows 
or  ought  to  have  known";  and,  in  the  present  case,  there  is  no  suf- 
ficient evidence  showing  that  a  different  rule  applies  to  linemen.  Even 
if  there  were  any  evidence  of  value  that  generally  linemen  are  expect- 
ed to  examine  poles  before  climbing  them  to  ascertain  whether  de- 
cayed or  not,  it  would  not  apply  to  the  present  case,  because,  first, 
the  linemen  here  were  not  furnished  with  tools  to  enable  them  *n  dit^ 
out  the  sidewalk  around  the  poles,  and,  second,  the  orders  given  them 
by  Leyden  and  MacDonald  prohibited  them  from  doing  anything  of 
that  nature.  As  soon  as  they  were  on  the  ground,  tlie  linemen  were 
driven  up  the  poles  in  haste,  and  under  persistent  orders,  with  oaths, 
to  "hump  themselves,**  so  to  speak.  Therefore  the  circumstances  pre- 
cluded any  examination  by  them,  whatever  might  have  been  the  cus- 
totn  tisiinlly,  and  whatever  the  circumstances  of  the  decisions  dted  by 
the  defendant. 

However,  it  seems  to  us  to  be  of  no  consequence  whether  Munroe 
should  have  examined  the  condition  of  the  pole  as  to  rottenness  or 
not,  because  its  rottenness  was  not  the  causa  causans.   If  the  work 

had  been  done  in  a  proper  manner,  the  accident  would  not  have  oc- 
curred. The  plaintifT  had  a  right  to  go  to  the  jury  on  the  proposition 
that  the  proper  manner  was,  iir.st  of  all.  to  hnvc  untied  all  the  wires. 
If  this  had  been  done,  the  pole  would  have  stood,  so  far  as  any  evi- 
dence in  the  case  shows  otherwise.  There  were  13  poles  in  all.  Mun- 
roe was  on  the  sixth  pole.  The  poles  from  the  sixtii  to  the  thirteenth 
were  on  a  downhill  road,  so  that  the  tendency  of  seven  poles  was  to 
pull  the  sixth  pole  towards  them  and  downhill.  The  wiie  was  cut  on 
the  fourth  pole,  and  had  been  untied  on  the  fifth  pole,  so  there  was 
nothing  to  hold  the  sixth  pole,  on  which  the  plaintiff  was,  against  the 
downhill  pull  of  poles  7  to  13  each,  inclusive.  Therefore,  as  the  rec* 
ord  shows,  when  the  sixth  pole  snapped  off,  it  fell,  and,  as  of  course, 
in  the  direction  of  the  seventh  pole. 
The  plaintiff  puts  this  proposition  as  follows: 
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"Tbe  pTnlntlflf  contends  thnt  the  inrinner  In  wlilch  tbo  work  wn"?  mnt'^nrtr  l  hy 
the  foreman,  MacDonald,  was  Degligent,  and  tbe  negligence  brought  about 
the  injury  to  the  plaintiff." 

He  puts  this  at  our  bar  in  such  a  way  as  to  preclude  all  other  cf- 

i&cient  causes,  because,  he  says : 

*^Tbl8  ordering  of  Priug  to  cut  tbe  wires  on  tlie  fourth  pole  was  the  negli- 
sent  act  of  the  superintendent  wliich  the  plaintiff  avers  brought  about  his  In.- 

The  main  question  in  the  case  is  whether  MacDonald  or  Leyden  was 
a  person  in  the  service  of  the  Ley  Company  "entrusted  with  and  exercis- 
ing superintendence,  and  whose  sde  or  pnncipal  duty  was  that  of  super- 
intendence"; or,  second,  one  who,  in  tiie  absence  of  such  superintend- 
ent, was  a  person  "acting  as  superintendent  with  the  authority  or  con- 
sent of  such  employer."  These  v/nrd«^  of  the  statute  seem  to  represent 
plain  English,  and  so  plain  that  they  neither  need,  nor  are  capable  of. 
cat^orical  definition.  So  far  as  we  have  examined  the  Massachu- 
setts cases,  none  of  tiiem  undertakes  to  give  such  a  definition.  Many 
of  thon  have  hten  engaged  in  determining,  not  whether  under  the  cir- 
cumstances of  tht  case  there  was  any  person  "exercising  superin- 
tendence," but  more  pnrticularly  with  reference  to  tlic  questions  aris- 
ing from  tlie  use  of  the  words  "sole  or  principal."  Some  have  stated 
certain  inclusive  rules;  that  is.  rules  which  show  that  certain  persons 
are  witliin  the  statute.  But  uuue  of  them,  as  we  have  said,  assumes 
to  g:ive  a  complete  ddinition.  For  the  reason  we  have  stated,  to  do 
tbis  is  not  practicable. 

The  facts  of  the  present  case  are  that  no  one  undertakes  to  testify 
that  either  MacDonald  or  Leyden  did  any  work  with  their  hands. 
They  were  g^iving  orders,  and  were  en^ac,^ed  entirely  in  so  doing,  and 
nobody  else  was  giving  orders.  An  illustrative  fact  is  that  one  wit- 
ness states  that  MacDonald  was  standing  on  the  ground  doing  noth- 
ing excepting  giving  orders.  He  did  not  see  him  climb  any  poles, 
and  the  witness  took  his  orders  from  him,  and  the  ])rincipal  orders 
were  directed  to  all  the  linemen.  Another  one  testifies  that  Mac- 
Donald gave  him  orders,  with  an  oath,  to  t  the  pole  and  stop 
his  "kidding,"  and  that  MacDonald  "was  in  tlie  gutter,  looking  out 
for  the  wires,  and  giving  orders  to  the  ground  men  in  reference  to 
them."  Another  one  testifies  that  he  took  orders  as  a  lineman  from 
Leyden  and  MacDonald ;  and  another  one  that  both  MacDonald  and 
Leyden  "gave  orders,"  and  that  MacDonald  said  :  "Get  your  tools  and 
strip  that  pole."  The  record  is  full  of  this  kind  of  testimony.  There 
is  no  question  that  either  MacDonald  or  Leyden  gave  the  order  to 
cut  the  wire  which  resulted  in  Munroe's  injury. 

It  seems  plain  Liierefore  that  the  plaintiff  had  a  right  to  go  to  the 
jury  on  the  issue  that  MacDonald  and  Leyden,  or  one  of  them,  had, 
so  tar  as  doing  tliis  particular  work  was  concerned,  full  charge.  They 
were  doing  it  wholly  in  accordance  with  their  own  notions  as  to  the 
method  of  doing  it,  subject,  of  course,  as  every  person  is  who  is  plac- 
ed in  authority,  to  the  usages  and  methods  of  doing  work  generally, 
or  of  doincr  the  particular  work  o£  the  particular  person  or  corporation 
whom  they  represent. 
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Looking  at  tlic  various  flecisioTr;  nf  tlie  Supreme  Judicial  Court  of 
Massachusetts,  it  seems  to  us  tliat  the  observation  of  the  judg^e  at  nisi 
prius  in  Malcolm  v.  Fuller,  152  Mass.  160,  1G3,  25  N.  E.  83,  was  cor- 
rect, so  far  as  it  went: 

*'A  superintendent  to  a  man  having  the  control,  with  the  power  of  ao- 

thorlty.   That  Is  to  say,  when  ho  speaks,  the  workmen  are  to  obey,  not  be- 
cause he  advises  them,  or  requests  ttioni,  or  hopos  they  will,  hut  because,  by 
virtue  of  his  posiUou,  they  have  agreed  Lo  obey  him.   That  is  the  nature 
bto  anthorily." 

Thus,  the  question  of  "exercising  superintendence"  is  one,  not  of 
the  magnitude  of  the  job,  but  of  the  nature  and  power  of  the  person 
in  charge  thereof.    One  who  is  on  tfie  ground,  dissevered  from  all 

other  authority,  and  having:  full  power  at  the  time  over  the  work  to 
be  done,  even  though  only  temporarilv,  mav  be  "exercisinpf  super- 
intendence." McPhee  v.  Scully,  163  Mass.  216,  217,  220,  39  N.  E. 
1007.  We  have  carefully  examined  a  number  of  the  decisions  of  the 
Supreme  Judicial  Court  of  Massachusetts  with  regard  to  this  topic, 
and  have  selected  here  only  the  two  which  seem  the  most  typical  of 
the  case  before  us.  Taking  together  all  those  whtdi  wc  have  examin- 
ed, we  fin  I  nothing  therein  which  prevents  our  making  such  an  ap- 
plication here  of  the  statute  in  question  as  its  plain  English  seems  to 
reouire. 

The  record  raises  a  question  whether  MacDonald  or  Leyden  was 
superintending  the  work;  and»  so  long  as  there  is  a  question  of  that 
character,  it,  of  course,  follows  that  it  is  doubtful  whether  either  one 

of  them  was.  So,  also,  the  case  might  easily  have  been  made  more 
definite  and  clear  by  a  very  few  questions  put  to  the  witnesses;  but 
we  have  here  the  fact  that  the  plaintiff  may  well  contend  that  Mac- 
Donald  and  L<eyden,  one  or  both  of  them,  were  in  full  charge  of  the 
job,  giving  orders  to  tiie  men,  and  apparently  "exerdsii^  superin- 
tendence." Whether  one  or  both  united  therein  may  or  may  not  prove 
of  consequence,  because  the  fault  in  the  method  of  doing  the  work 
might  have  been  the  joint  fault  of  both. 

The  result  is  that  the  evidence  shows  that  the  occasion  of  the  in- 
jury to  Munroe  was  the  ne^licrent  method  of  doing  the  work ;  also, 
there  is  enough  in  the  record  to  entitle  the  plaintiff  in  the  case  against 
Fred  T.  Ley  &  Co.  to  go  to  the  jury  under  the  provision  of  the  statute 
which  we  have  dted.  Therefore  the  judgment  diere  must  be  set  aside, 
and  a  new  trial  ordered. 

Coming  now  to  the  suit  against  the  Edison  Electric  Illuminating 
Company,  the  record  shows  an  agreement  between  the  Ley  Company 
and  the  Edison  Company  by  virtue  of  winch  the  Ley  Company  entered 
into  a  contract  with  the  Edison  Company  to  become  its  general  con- 
structor and  repairer,  and  to  assume  all  risks.  The  nature  of  this 
contract  was  such  that  the  Ley  Company  might  be  called  on  to  take 
up  the  Edison  Company's  work,  whatever  tlie  condition  of  repair  or 
safety  might  be.  It  is  difficult  to  sec  how.  under  this  contract,  the 
Edison  Company  could  be  responsible  to  the  Ley  Company  for  the  con- 
dition of  its  poles  or  anything  else;  and,  if  the  Edison  Company  was 
under  no  obligation  to  the  Ley  Company,  it  is  difficult  to  see  how  it 
could  be  under  obligation  to  its  employes.  The  plaintiff  relies  oo  the 
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general  rule  as  explained  in  Pollock's  Torts  (6th  Ed.  1001)  492,  403, 
and  cases  cited;  Elliot  v.  Hall  (1885)  15  Q.  B.  D.  305,  315:  and  on 
Hayes  v.  Philadelphia  0>mpany,  150  Ma.so.  loT,  23  N.  E.  225.  It 
seems  to  be  the  statutory  rule  of  Massachusetts  that  under  the  em- 
ployer's liabiHty  act  any  agreement  between  the  owner  of  premises 
and  the  contractor  that  the  contractor  will  asstune  all  responsibility 
does  not  affect  the  employe  of  the  contractor.  Wagner  v.  Boston 
Elevated,  188  Mass.  i;5:.  442,  74  N.  H.  919,  and  Sullivan  v.  New 
Bedford  Gas  Company,  190  Mass.  288,  293,  76  N.  E.  1018.  Never- 
theless, it  would  also  seem  that  the  rule' on  which  the  plaintiff  relies, 
and  even  the  Massachusetts  statute,  as  interpreted  by  the  Massachu- 
setts courts,  cannot  apply  to  the  case  of  a  general  Jobber  like  the 
Jjty  Company  here,  who  itself  assumes  all  responsibility,  thus  reliev- 
ing  the  party  with  whom  it  contracts  of  any  duty  in  the  premises. 

However,  it  is  not  necessary  to  go  into  the  above  questions,  be- 
cau>e.  as  we  have  already  stated,  according  to  the  plaintitT's  case, 
the  causa  causans,  tlie  truly  efficient  cause  of  the  injury,  was  not  the 
concfition  of  the  poles,  hut  the  negligence  of  the  employes  of  the  Ley 
Company  in  the  manner  in  which  the  work  was  done.  The  undoubt- 
ed condition  of  the  facts  and  the  position  taken  by  tiie  plaintiff  him- 
5:clf  would  prevent  him  holding  a  verdict  if  he  receivea  one  on  any 
|*round  except  that  of  the  negligence  of  the  Ley  Company.  There- 
fore, on  this  part  of  tbe  case,  we  are  justified  in  speaking  positively 
to  the  effect  that  the  plaintiff  has  no  cause  against  the  Edison  Com- 
pany. 

Judgments  will  be  entered  as  follows: 

In  No.  698,  John  D.  Munroe  v.  Fred  T.  Ley  &  Company,  the  jud^r- 
ment  is  reversed,  and  the  case  is  remanded  to  the  Circuit  Court,  witli 
directions  to  set  aside  the  verdict,  and  to  grant  a  new  trial  on  sncli 
count  or  counts  of  the  declaration  as  are  based  on  the  second  clause 
of  section  71  of  chapter  106  of  the  Revised  Laws  of  Massachusetts ; 
and  the  plaintiff  in  error  recovers  his  costs  of  appeal. 

In  No.  r»99,  John  D.  Munroe  v.  Edison  Electric  Illuminating  Com- 
pany of  Boston,  t^le  inrlgmcnt  of  the  Circuit  Court  is  affirmed;  and 
the  defendant  in  error  recovers  its  costs  of  appeal. 


iXTA  Fed.  41S.) 

LEAK  ▼.  LBAK. 
(ClKnIt  Omirt  of  Appeals,  NIntb  Circuit  October  7,  1907.) 

No.  1,443. 

DiTOBCE— Appeat^Appealatile  JunnMENT  Undeu  Alaska  Code. 

Carter'a  Alaska  Code,  pt.  4,  %  504,  which  provides  for  appeals  from  the 
District  Oourt  for  tbe  district  of  Alaska  to  the  Clrenlt  Court  of  Appeals 
for  the  Ninth  Circuit  In  rivll  cnusos  where  the  amount  Involved  or  the 
value  of  the  subject-matter  e.xeeeds  $uOO,  does  not  authorize  an  appeal 
from  a  decree  granting  or  denying  a  divorce  or  awarding  the  custody  of 
their  minor  children  to  one  or  the  other  of  tbe  divorced  parties. 

(ISd.  Note.— For  eases  in  point,  see  Oeot.  Dig.  toI.  17,  Divorce,  1  663.] 

Appeal  from  District  Court  of  the  United  States  for  the  First  Divi- 
ston  of  the  District  of  Alaska. 
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On  Motion  to  Dismiss  Appeal. 

Jno.  R.  Winn  and  Ne\vr\rk  L.  Buitoa,  for  appellant 

^lalony  &  Cobb,  for  appellee. 

Ik  fore  GILBERT.  Circuit  Judge,  and  DE  HAVEN  and  HUNT. 
District  Judges. 

GILBERT,  Circuit  Judge.  The  motion  to  dismiss  the  appeal  must 
be  sustained.  The  appeal  is  taken  from  a  decree  of  the  District  Court 

for  tlie  District  of  Alaska,  and  particularly  from  that  part  thereof 
which  grants  a  divorce  and  separation  to  the  appellee,  and  awards  him 
the  care  and  custody  of  one  of  the  minor  children  of  the  parties.  Sec- 
lion  504  o£  Car  ter  s  Alaska  Code,  pt.  4,  provides  lur  appeals  to  this 
court  from  the  District  Court  of  Alaska  in  civil  causes  only  in  cases 
where  the  amount  Involved,  or  the  value  of  the  subject-matter,  exceeds 
$500.  There  is  no  statutory  provision  for  appeal  in  cases  where  the 
value  of  the  subject-matter  of  the  controversy  cannot  be  measured  in 
money,  and  this  court  is  piven  no  power  to  review  the  judi^rnent  of  the 
District  Court  of  Alaska  in  decreeing  or  denying  divorce,  or  in  award- 
mg  the  custody  of  their  minor  children  to  one  or  the  other  of  the  di- 
vorced parties.  Simms  v.  Simms,  175  U.  S.  162,  80  Sup.  Ct  68,  44  L. 
Ed.  116. 


(156  Fed.  474.) 

LEAK  V.  LEAK. 
(Oiealt  Obart  of  Appeals,  Ninth  Circuit   October  14,  1907.) 

No.  1,435. 

L  UlvOBca — ArPEAii — Appeal.^ui.k  Judgmfnt  (m>kh  Alaska  Code. 

A  decree  of  the  District  Court  of  Alaska  grauting  or  denying  a  divorce 
or  awarding  the  custody  of  minor  children  in  a  dtvoroe  salt  Is  not  ap- 
pealable under  Carter's  Alaska  Codes,  pt.  4.  501.  wblcb  prorldes  for 
appeals  only  in  cases  Involving:  money  or  proixTty. 

[Ed.  Note, — For  cases  in  imhii,  see  Cent.  Dii;.  vol.  17,  Divorce,  8  5C3.1 

2.  Sami— Allowances  to  Wife— Alaska  Statute. 

Under  Carter's  AIa»tia  Codes,  pt.  4,  S  471,  v  im  ii  authorizes  tlie  court 
In  a  divorce  suit  In  it.s  discretion  to  provide  l\  order  that  tlie  husbaud 
pay  such  an.  amount  of  money  as  may  be  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  suit,  and  alao  for  the  care  and  custody  and 
maintenance  of  tb^  minor  cbilrtrpn  of  the  marriage  during  the  pendency 
of  the  action,  the  court  may  properly  order  the  husband  to  deposit  a  suf- 
ficient amount  to  pay  ttie  coats  and  expense  of  an  appeal  by  tbe  wtfe, 
and  mny  also  allow  to  the  wife  the  cost  of  medical  attendance  ce<*p«- 
sarily  Incurred  pending  the  suit  for  a  minor  child  in  her  custody,  but 
It  has  no  power  to  award  ber  a  smn  to  coTor  the  cost  of  depositions  pre> 
vionsiv  t;  1  rn  hy  her;  the  allowance  aatborlxed  by  tbe  statute  being  for 
future  expenses  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  17,  Divorce,  {  642.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 

DivTsion  of  the  I'^-nrict  of  Alaska. 

Malony  &  Cobb,  for  appellant. 

Jno.  R.  Winn  and  Newark     Burton,  for  appellee. 
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Before  GILBERT,  Grcuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  an  appeal  from  the  District 
Court  Qi  .Vkiska,  Division  No.  1.  The  action  was  brought  by  the  hus- 
band, who  is  the  appellant,  to  obtain  a  (tecree  of  divorce  from  his  wife, 
the  appellee,  and  for  the  care  and  custody  of  their  minor  children. 
The  cause  of  action,  as  stated  in  the  compuint,  was  for  adultery  and 
for  cruel  and  inhuman  treatment,  but  the  appellant  was  permitted  at 
the  trial  to  amend  his  complaint  by  withdrawing  tlie  charge  of  adultery. 
The  appellee  answered,  denying  the  allegations  of  the  complaint,  and 
also  filed  a  cross-complaint  praying  for  a  divorce,  and  that  the  care 
and  custody  of  the  chddren  be  given  to  her.  The  court  found  the  is- 
sue of  cruel  and  inhuman  treatment  in  favor  of  the  appellant,  and 
thereupon  entered  its  decree  dissolving  the  marriage  relation  between 
the  parties,  and  awarded  to  the  appellant  the  custody  and  control  of 
one  child,  Melville  Sloan  Leak,  and  the  care  and  custody  of  the  other, 
Victor  Leak,  to  the  appellee.  The  decree  further  adjudged  that  the 
appellee  should  recover  from  the  appellant  the  sum  of  $615.90  to  sat- 
isfy certain  orders  made  by  the  court  during  the  pendency  of  the  ac- 
tion. One  of  these  orders  directed  the  appellant  to  pav  the  appellee 
the  sum  of  $75.90,  expenses  which  had  been  incurred  by  her  before  the 
date  of  such  order,  in  taking  certain  depositions,  "and  the  further  sum 
of  $150  additional  attorney's  fee,  allowed  *  ♦  ♦  attorney  for  de- 
fendant for  defending  said  cause."  A  second  order  directed  tiie  appel- 
lant to  pay  to  the  appellee  $190  for  the  use  of  certain  physicians  who 
had  rendered  professional  services  to  the  child  Victor  during  the 
pendenc)'  of  the  action :  and  another  order  directed  him  to  pay  to  ap- 
pellee $100  per  month  temporary  alimony.  There  was  due  on  account 
of  this  last  order  tiie  sum  of  $100  at  the  date  of  the  decree.  Subse- 
quent to  the  final  decree  the  court,  upon  the  application  of  the  wife,  ap- 
pellee herein,  made  a  further  order  that,  in  case  tlie  wife  should  ap- 
peal from  the  decree  within  10  days,  the  appellant  herein  should  pay 
into  the  registry  of  the  court  the  sum  of  $'3r>0,  to  be  paid  nut  as  costs 
of  her  appeal,  uj)on  vouchers  properly  executed  and  delivered  to  the 
clerk  of  the  court,  or  should  secure  the  payment  of  such  sum  by  a  sutTi- 
cient  bond.  The  appellant  has  appealed  from  this  order,  and  also 
from  that  portion  of  the  decree  awarding  the  custody  of  the  minor  child 
Victor  Leak  to  the  appellee,  and  directing  him  to  pay  appellee  the  said 
sum  of  $51.5.90  in  accordance  with  the  orders  just  referred  to. 

The  appeal  from  that  part  of  the  decree  awarding  the  custody  of 
the  minor  child  Victor  to  the  appellee  must  be  dismissed  on  the  author- 
ity of  Simms  v.  Simms,  175  U.  S.  162,  20  Sup.  Ct.  68.  44  L.  Ed.  115 : 
Leak  v.  Leak  (Na  1,443)  156  Fed.  473,^  the  opinion  in  which  was 
filed  October  7,  1907.  The  other  questions  do  not  require  extended 
discussion.  It  is  sufficient  to  say  that  the  court  did  not  err  in  its  order 
allowing  $150  as  additional  compcnsatirm  to  the  attorney  for  the  ap- 
pellee, and  directing  that  the  appellant  pay  the  same  into  tlie  registry  of 
the  court  for  disbursement  on  that  account ;  nor  do  we  think  the  court 
erred  in  directing  the  appellant  to  pay  the  sum  of  $190  to  satisfy  the 
daim  of  the  physicians  who  rendered  their  professional  services  to  the 
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same  child  during  the  pendency  of  the  action,  and  while  in  the  custody 
of  the  appellee. 

It  appears  from  the  facts  recited  in  the  order  just  referred  to  that 
on  April  12,  190n.  the  cliiM  w.t^  in  a  critical  conditirYn.  and  in  need  of 
immediate  medical  and  surgical  relief.  Neither  of  the  parties  would 
consent  to  the  giving  of  the  needed  attention  to  it  by  the  surgeon  se- 
lected by  the  other,  and  there  were  at  that  time  two  motions  pending 
before  the  court,  one  upon  the  part  of  the  appellee  for  an  order  requir- 
ing the  appellant  to  give  her  $100.  fc^r  the  purpose  of  paying  the  ex- 
penses of  herself  and  child  to  New  York,  to  be  operated  on  by  special- 
ists, and  a  motion  by  the  appellant  that  he  be  given  the  custody  of  the 
child.  The  court,  after  hearing  the  testimony  of  physicians  as  to  the 
serious  condition  of  the  child,  and  being  satisfied  that,  if  left  to  the 
parties  to  agree  upon  a  surgeon,  "no  agreentent  would  be  reached,  and 
as  a  result  the  said  child  would  probably  die,  the  court  advised  counsel 
for  both  parties*'  that  it  would  not  order  an  operation  to  be  performed, 
but  if  at  12  o'clock  midnight  of  that  day  the  child  remaitied  in  the 
same  condition,  and  had  not  been  given  proper  medical  attention,  the 
appellant's  motion  for  a  cliani^e  of  custody  would  be  granted;  and, 
being  asked  by  appellee's  counsel  "how  the  surgeons  were  to  be  paid 
if  the  operation  were  performed,  the  court  stated  in  the  presence  of  all 
counsel  that  the  plaintiff  (appellant)  would  be  ordered  to  pay  therefor, 
and  at  12  o'clock  midnight,  April  12,  1900,  all  counsel  being  present, 
appellee's  counsel,  "announced  that  the  child  had  been  {jfiven  medical 
attention,"  whereupon  the  court  denied  the  motion  for  change  of  cus- 
tody, "and  directed  that  the  bills  for  said  medical  and  surgical  atten- 
tion be  presented,"  and  when  presented  they  were  allowed  in  the 
amount  stated  in  the  order. 

Section  471,  pt.  4,  of  the  Code  of  Alaska,  provides : 

"After  the  commencpment  of  nn  action,  and  before  judgment  theroln.  the 
court  or  .liirlfre  thereof  may,  In  Its  discretion,  provide  by  ordor  as  follows: 
First  That  the  husband  pay  or  cause  to  be  paid,  to  the  clerls  of  the  court, 
such  an  amount  of  money  an  may  be  neceMar>-  to  enable  the  wife  to  proseciite 
nr  dofond  the  action,  as  the  cn?p  mny  hp.  Second.  For  the  rare  and  oii>^tody 
and  mainteaance  of  the  minor  children  of  the  marriage  during  the  peudi;a<7 
of  the  action." 

I_'pon  the  facts  above  stated,  the  order  of  the  cotirt  dircctuig  the  ap- 
pellant to  pay  to  appellee  $190  for  tlic  purpose  of  enabling  her  to  sat- 
isfy the  claims  of  the  phj^sidans  for  their  professional  services  in  at- 
tending upon  the  child  Victor  was  justified  by  the  second  subdivisioo 
of  the  section  just  quoted.  The  order  of  court  made  after  the  entry 
of  the  final  decree,  requiring:  the  appellant,  in  the  event  of  an  appeal 
by  the  wife,  to  deposit  in  the  registry  of  the  court  or  to  give  security 
fur  tlie  payment  of  $250,  costs  on  sucli  appeal,  was  proper.  We  think, 
however,  the  court  erred  in  its  order  requiring  die  appellant  to  pay  to 
the  appellee  the  sum  of  $75.90,  being  the  amount  theretofore  expended 
by  her  for  taking  certain  depositions.  The  court  had  previously  made 
an  order  directing  the  appellant  to  pay  the  appellee  the  sum  of  $100 
for  necessary  expenses  which  she  might  incur  in  the  preparation  of  licr 
defense.  It  appears  that  this  sum  was  not  sufficient,  and  appellee,  with- 
out making  furUier  a^jplicatiun  to  tac  court,  proceeded  upon  her  own 


Digitized  by  Google 

4 


nrzsDiiioNM  y.  united  statxb. 


287 


account,  and  borrowed  the  additional  sum  of  $75.90  to  cover  the  addi- 
tional cost.  It  has  been  uniformly  held  in  states  having-  statutes  simi- 
lar to  section  471,  pt.  4,  of  the  Code  of  Alaska,  before  quoted,  that  the 
court  in  an  action  like  this  is  only  authorized  to  make  an  allowance  to 
die  wife  for  future  expenses,  liius  in  Beadleston  v.  Beadleston,  103 
N.  Y.  404,  8  N.  H.  736,  it  is  said: 

"The  purpose  of  the  statute  is  to  famish  the  wife  means  to  carry  on  her 
action  or  to  doft»nd  the  same  during  the  pendency  therp*'f.  Tho  nlUnvance 
looks  to  the  future.  There  can  be  no  necessity  for  an  allowauee  to  make  a 
defense  which  has  already  been  made  or  solely  to  pay  expenses  already  In- 
curred. •  •  •  There  is  ample  power  In  the  court  to  make  allowances 
from  time  to  time  to  enable  the  wife  to  carry  on  her  defense,  and  when  she 
needs  money  for  that  purpose  she  must  apply  fOr  It.  But,  If  she  has  sue- 
rwHh«<!  iti  making  her  defense  from  her  owil  means,  or  upon  hor  own  <  rMit, 
she  cannot,  before  Jad^neut,  while  the  action  Is  pending,  have  uu  order  com- 
piling her  tknaband  to  pay  such  espenaea;  and  there  la  no  atatutoty  an- 
thnrify  in  tbe  court  to  make  anch  an  order,  and  tbna  to  compel  blm  to  pay 
her  debts," 

This  view  was  repeated  by  the  same  court  in  McCarthy  v.  ^TcCirthy, 

137  N.  Y.  500,  33  N.  E.  550.    See,  also,  as  supporting  the  same  rule, 

Loveren  v.  Loveren,  100  Cal.  493,  36  Pac.  87;  Lacey  v:  Lacey,  108 

Cal.  45, 40       1056.  In  Loveien  v.  Loveren,  the  court,  speaking  by 

Fitzgerald,  J.,  said : 

**If  the  expensets  of  the  action  have  been  incurred  or  paid  by  her  with 
means  dprivcd  from  Iier  separate  estate  or  upon  her  credit,  then  there  can 
be  no  necessity  for  an  allowance  by  the  court  to  enable  her  to  do  that  which 
she  has  already  done,  and  withont  anch  necessity  tbe  court  haa  no  authority 
under  the  statute  to  make  such  an  order  And  no  better  evidence  can  be  ad- 
duced of  her  ability  in  this  respect  than  the  fact  that  she  has  been  able,  as 
the  record  shows,  to  incor  these  expenses  and  to  pay  them  with  money  bor- 
rowed  t>y  her  entirely  upon  the  strength  of  her  credit.  Expenses  so  incurred 
and  paid  may  be,  where  it  is  proper  to  do  so,  taxable  as  costs  in  tbe  case, 
but  they  cannot  be  made  ttie  basia  of  an  (urder  within  the  meaning  of  tbie 
R^i^tnte  granting  an  allowanoe  therefor  and  compelling  the  hnaband  to  pay 
them." 

The  appeal  from  that  portion  of  the  decree  awarding  the  custody  of 
the  child  Victor  to  the  appellee  is  flisinissed  The  order  made  after 
final  decree  is  affirmed,  and  the  decree  appealed  from,  in  so  far  as  it 
orders  and  adjudges  that  appellee  recover  from  appellant  $515.90,  is 
modified,  by  deducting  from  said  sum  $75.90,  which  appellant  was  re- 
quired to  pay  for  taking  depositions,  and,  as  so  modified,  the  decree  is 
affirmed,  the  appellee  to  recover  costs. 


(156  Fed.  477.) 

FITZ8IMM0NS  T.  UNITED  STATES. 
(CIrealt  Court  of  Appeals,  Ninth  Circuit  October  7,  1907.) 

No.  1.340. 

Post  Office— Violation  of  Postal  Laws— "Ix)rrEBY." 

.\  s<-heiue  by  which  certificates  are  isaued  by  a  corporation,  on  each  of 
which  the  holder  agrees  to  pay  $1  per  week,  fftilOect  to  forfeiture  for  non- 
payment, and  about  75  per  cent  of  which  puyujeius  are  paid  into  a  "mu- 
tual benefit  credit  fund"  until  all  certificates  prior  in  date  have  matured 
and  beoi  canceled,  when  hia  own  certificate  ahall  mature^  and  he  ahaU  be 
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pnfd  from  sur  b  fnnd  the  siuii  of  $2  for  ench  wock  such  .  rrtlflr  iTr  hn''  bwn 
in  force,  provided  tliere  is  so  mudi  in  the  fund,  not  exceeUiug  however 
$160,  l8  a  lottery  within  the  meanlnir  of  Rev.  St.  |  88M  fU.  S.  Comp.  St 
1001,  p.  ^tiriO],  and  any  luTsun  cn^ntrod  In  cdndiu'llng  such  scheme  hy  Dieans 
of  letters  or  circulars  sent  through  the  mails  is  giillty  of  a  criminal  of- 
fense under  said  section. 

[Ed.  Note.— For  cases  In  SK>lnt,  see  Cent  Dig.  toL  40,  Post  Ofltee»  I  M. 

For  other  deflniUons,  see  Words  and  Phrases,  vol.  5^  p{K  4245-4232;  toI. 
8.  pp.  771f>-7711. 

Nonmailable  matter,  see  note  to  Tlmmoas  v.  United  States,  30  C.  C  A. 
79.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  California. 

The  plaintiff  in  error  was  eiinvictod  of  violation  of  the  clause  of  section  3S94 
of  the  Revised  Statutes  [U.  S,  Comp.  St.  1001,  p.  2050].  whi.  h  provides  that 
no  letter,  iwstal  card,  or  circular  concerning  any  lotterj-  sluill  be  carried  in  the 
mail  or  delivered  at  or  through  any  postoffloe  or  branch  thereof.  He  was  the 
president  nnd  a  stockholder  of  a  corporation  orjranlzed  under  the  laws  of 
California,  known  as  the  "Cumulative  Credit  Company."  The  eonipauy  issued 
certiflcates.  the  provisions  of  which  were  held  by  the  court  below  to  constitute 
a  lottery.  The  [>rovisions  of  the  certificate  material  to  the  question  bere  In- 
Tolved  are  as  follows: 

'This  l8  to  certify,  that  Is  entitled  to  and  agrees  herebgr  to  pay  and 

contribute  the  amount  of  one  dollar  per  week  to  the  Cumulative  Credit  Com- 
pany, a  corporation,  hereinafter  designated  as  'the  Company'  at  its  home  office 
at  12S  Sontb  Broadway.  In  the  city  of  Los  Angeles,  California,  for  the  pur- 
pose of  crenflnjx  an  expense  credit  fund  and  a  mutual  benefit  ore<lit  fund,  for 
tbe  uses  and  purposes  hereinafter  provided.  Said  payments  to  be  made  in  eacb 
consecQtlTe  calendar  week  following  the  date  hereof,  until  this  certificate  sball 
have  been  canceled  In  Its  regular  order  In  pursuance  of  Its  conditions  as  here- 
in stat«»d. 

"At  the  option  of  the  owner  hereof,  the  said  weekly  payments  may  be  made 
in  advance  to  COfer  a  period  of  not  to  exceed  five  consecutive  weeks. 

"If  for  any  reason  the  payment  of  the  Hald  one  (1  >n!ir  per  week  t<»  the  com- 
pany be  not  made  by  the  owner  hereof  at  the  time  and  in  the  manner  al>ove 
provided  for,  this  certificate  shall  he  deemed  to  be  delinquent,  and  all  the 
rights  of  the  owner  hereof,  hcreinider,  suspended;  except,  in  the  event  of 
this  certificate  so  becoming  delinquent,  if  the  owner  hereof  shall  pay  to 
tbe  company.  In  addition  to  the  one  dollar  per  week  provided  to  be  paid 
herein,  for  the  first  werK-  *  T  each  delinquency  twenty-five  cents,  and  for  each 
succeeding  week  (not  to  exceed  nine  successive  weeks)  of  such  delinquency,  tbe 
sum  of  one  dollar,  then  this  certificate  sball  again  become  and  be  In  full  force 
and  effect.  But  If  said  additional  payments  be  not  so  made  and  tlic  week- 
ly payments  as  aforesaid  shall  become  and  remain  delinquent  for  ten  suc- 
cessive weeks,  then  this  eertlflcate  shall  Immediately  beomue  null  and  void 
and  of  no  efTeci.  and  all  rights  and  privileges  hereunder  of  the  owner  hereof 
shall  immediately  cease  and  determine. 

"The  company  Is  hereby  authorized  and  directed  to  set  aside  seventy-five 
pes  cent,  of  the  sixth  to  the  eightieth.  Inclusive,  of  the  above-maitloned  pay- 
ments  and  one  imndred  per  rent,  of  all  payments  thereafter,  and  place  the 
same  in  the  mutual  binciii  credit  fund,  from  which  shall  be  paid  the  amounts 
due  on  this  and  other  like  certificates  as  they  severally  shall  mature  as  herein- 
after pr^Jvidcd.  as  f'tllowst 

"This  certilicate  shall  be  deemed  to  be  mature  when  all  like  certificates  of 
prior  date  and  number  shall  have  been  matured  and  canceled,  and  at  Its 
maturity  the  owner  horeof,  upon  presentation  and  surrender  to  the  company 
of  this  certificate,  shall  be  paid  by  tbe  company,  from  tlie  said  mutual  boidlt 
credit  fund,  the  sum  of  two  dollars  for  eacb  calendar  week  of  the  period  from 
and  inclndinir  the  f^lendar  week  followini?  the  date  hereof,  to  and  Ii'  l  :u: 
tbe  calendar  week  in  which  tiie  same  mutores;  provided  that  there  shall  l*e 
aofllcient  money  in  said  mutual  boiefit  credit  toad  available  for  that  purpose 
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to  pay  snid  amount,  and  provided  further,  (hat  the  amount  so  paid  shall  not 
exceed  tUe  sum  of  one  hundred  and  sixty  dollars ;  and  upon  payment  of  such 
mm  dne  to  tbe  owner  bereof  this  certificate  ttiall  be  canceled  by  the  company, 
and  it  is  understoiKl  that  the  owner  of  this  certificate  shall  Ih:^  dci  iii-d  at  all 
times  to  be  the  person  In  whose  name  the  same  stands  and  appears  ui>ou  the 
boolis  of  the  company.  The  company  is  hereby  authorized  and  directed  to  aiH 
ply  the  balance  of  said  payments,  as  hereinabove  provided  foe,  to  the  ex* 
pense  credit  fond,  to  be  used  a»  the  managemeat  may  direct" 

Walter  R.  Bacon,  for  plaintiff  in  error. 
Oscar  Lawler,  U.  S.  Atty. 

Before  GILBERT,  ROSS»  and  MORROW,  Grcnit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 

principn]  qne'^tioti  here  presented  is  whrtlKT  the  scheme  referred  to  in 
the  mail  matter  (iescribed  in  the  indictment  is  a  lottery.  The  plaintiff 
in  error  urges  that  it  is  not,  that,  while  the  scheme  may  involve  the 
element  of  chance,  it  lacks  the  element  of  prize  which  is  essential  to  a 
lottery,  and  counsel  for  the  plaintiff  in  error  quotes  definitions  of  "lot- 
tery" which  include  the  element  of  prize.  But  in  law  the  term  "lot- 
tery" is  of  wide  si^iification.  In  Horner  v.  United  States,  11?  U.  S. 
iV.i,  13  Sup.  Ct.  4U9,  37  L.  Ed.  237,  Mr.  Justice  Blatchford  discussed 
various  dehnitions  of  lottery,  and  among-  others  approved  that  found 
in  Worcester's  Dictionary,  in  which  it  is  defined  to  be  a  game  of 
hazard  in  which  small  sums  are  ventured  with  the  chance  of  obtaining 
a  larger  value,  either  in  money  or  in  other  articles."  That  definition- 
would  include  the  scheme  which  is  presented  by  the  record  in  the 
present  case.  And  not  nrtlv  is  this  so;  but  we  think  it  clear  that  the 
element  of  prize  is  to  be  found  in  the  scheme.  In  t^ent  r  il.  it  mav  be 
said  tiiat  anything  of  value  offered  as  an  inducement  to  parucipaie  in 
a  scheme  of  chance  is  a  prize.  As  applied  to  a  scheme  such  as  is  dis- 
closed in  this  case,  a  prize  is  any  inequality  in  value  resulting  from 
chance  in  the  distribution  of  money  paid  back  to  the  contributors  of 
the  same.  To  constitute  a  prize,  the  inequality  need  not  necessarily 
be  g^reat,  and  the  element  of  prize  may  exist  in  a  scheme  so  arrang^ed 
as  to  return  to  each  participant  something  of  value,  or  even  an  equiva- 
lent for  all  that  he  pays  in.  It  is  plainly  to  be  seen  that,  in  the  scheme 
under  consideration,  it  may  happen  that  several  new  members  may 
send  in  their  first  subscriptions  on  the  same  day,  and  that  he  whose 
subscription  is  by  chance  first  numbered  may  obtain  a  great  advantage 
over  him  whose  number  is  last.  That  advantage  is  undonhtedly  in  the 
nature  of  a  prize.  The  subscriber  to  the  scheme  knows  full  well  that 
no  increment  is  to  be  earned  by  his  money,  but  that  ali  returns  are 
to  oome  from  his  own  contributions  and  the  contributions  of  others. 
The  chance  of  gettin|f  back  from  these  sources  double  the  sum  that  he 
pays  in  and  getting  it  soon  is  the  prize  which  lures  him  to  make  the 
payments.  It  is  evident  that  there  can  be  no  other  inducement  to  sub- 
scribe than  the  chance  of  securing  an  early  or  lucky  number  and  the 
hope  of  obtaining  an  advantage  by  chance  over  other  subscribers. 
But  we  deem  it  unnecessary  to  enter  into  any  extended  discussion  of 
the  meaning  of  the  word  "lottery/'  or  the  decisions  of  the  courts  with 
reference  thereto,  for  the  questions  presented  in  the  present  case  arc  in 
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our  opinion  fully  covered  by  the  decision  of  the  Supreme  Court  in  Pub- 
lic Clearing  House  v.  Coyne,  194  U.  S.  497-512,  24  Sup.  Ct.  789,  48 
h.  Ed.  1092.  In  that  ca^c  tlie  scheme  involved  was  similar  to  that 
which  is  presented  in  the  case  at  bar.  The  plan  contemplated  that  each 
person  who  became  a  member  ^ould  pay  $3  as  an  enrollment  fee,  and 
$1  per  month  for  five  years,  and  ajjree  to  co-operate  by  inducing  oth- 
ers to  become  members,  for  which  he  was  to  receive  his  pro  rata  share 
of  the  total  ainoiint  realized  when  entitled  to  a  realization  as  provided 
at  the  end  of  five  years.  The  plan  contemplated  that  in  the  end  the 
member  who  secured  new  members  and  the  member  who  did  not 
should  receive  the  same  amount  The  court  said: 

"Tbe  only  money  paid  In  was  a  amall  eorollment  fee  of  $3  and  a  monthly 
payment  of  $l  for  five  years.  The  retnm  to  the  subscribing  member  which  is 
callecL  a  realization  is  not  only  uncertain  in  its  amount,  but  depends  largely 
upon  the  nmnber  of  new  inemberB  each  sobecrlber  ta  able  to  aecare.  as  well 

as  the  numbor  nf  members  bis  co-operators  avo  able  fn  -so'-ure.  The 

return  to  members  who  have  been  able  to  secure  a  large  numbt?r  of  otJier 
membem  and  to  pay  dielr  own  montbly  dnee  may  be  very  large  In  comparison 
with  the  nmount  paid  In,  but  the  nmnnnt  of  such  return  depends  so  larjrolr, 
and,  indeed,  almost  wholly,  upon  eouditiouB  which  the  member  is  unable  to 
control,  that  we  think  ft  fnlfllls  all  the  oondlttone  of  a  dlatrlhntlon  of  money 
by  cbnnce.  In  bet-ouilnir  a  oo-ojierator  each  Deny  member  evidently  contom- 
plates  that  a  large  number,  probably  a  large  majority  of  those  subscribing, 
will  drop  out  before  the  end  of  five  years,  •  •  •  uncertainty  of  tlie 
amount  realizixi  ui>on  tbi-se  wttb-monrs  is  evident  from  the  fact  that,  while 
a  member  may  possibly  realize  as  high  as  $15  for  every  dollar  investini  by 
him,  he  may  realize  no  profit  at  all,  or,  in  case  the  business  is  suspended,  may 
realise  ootblu^.** 

The  court  held  the  scheme  to  be  a  lottery  within  the  meaning  of  the 
statute.  But  it  is  urged  that  the  Coyne  Case  is  not  decisive  of  the 
case  at  bar,  for  the  reason  that  the  schemes  involved  in  the  two  cases 

differ  in  an  essential  particular.  It  is  said  that  in  the  Coyne  Case  the 
member  was  to  pay  certain  fixed  sums  for  a  certain  fixed  period  and 
then  his  obligation  ceased,  and  that  thereby  the  creation  of  an  ade- 
quate redemption  fund  was  made  dependent  directly  upon  the  con- 
tingency of  lapses  of  members  and  the  acquisition  of  new  business, 
whereas,  in  the  present  case,  the  obligation  is  continuous  and  indefinite^ 
and  requires  the  member  to  continue  his  monthly  payment  until  an 
amount  sufficient  to  pay  him  $160  shall  be  realized.  It  is  argued  that, 
by  virtue  of  this  provision,  the  amount  which  each  member  is  to  re- 
ceive is  not  only  not  uncertain,  but  that  it  does  not  depend  upon  iixe 
number  of  new  subscribers.  It  is  true  that  in  the  scheme  thus  detail- 
ed the  amount  whtdi  each  member  is  to  receive  is  not  uncertain  if  he 
keeps  on  making  his  contributions.  The  uncertainty  lies  in  the  time 
when  he  shall  receive  it,  an  uncertainty  so  great  as  to  vitiate  the  scheme 
as  fully  as  would  an  uncertainty  in  the  amount.  But  not  only  is  there 
uncertainty  as  to  time,  but  there  is  uncertainty  in  the  amount  to  be  re- 
ceived as  compared  with  the  amount  to  be  paid  in.  If  there  were 
but  one  member  in  the  scheme,  before  he  could  realize  his  $160,  he 
would  be  required  to  pay  into  the  company  at  least  $240,  and  to  con- 
tinue his  reg-ular  payments  until  he  had  invested  that  amount.  If  there 
were  more  menilx-rs.  he  miglit  be  required  to  pay  more  and  tor  a 
longer  time,  or  he  might  realize  his  JjiitiO  in  a  much  shorter  unie,  de- 
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pending  on  the  number  of  members  who  dropped  out  and  tlie  number 
of  new  members  who  joined  and  the  order  in  which  the  subscriptions 
were  numbered.  In  all  its  essential  features  it  is  the  scheme  which 
the  court  had  under  consideration  and  condemned  in  the  Coyne  Case. 

It  !^  n.ss:::;-ner!  as  error  that  the  court  in  instructing  the  jury  read  and 
quoted  from  the  decision  o£  the  Supreme  Court  in  Public  Clearing 
House  V.  Coyne ;  and  said : 

"Tliese  uncontradicted  facta  bring  the  case  at  bar  clearly  wltbln  tlie  doc- 
trine enmiclated  bjr  the  Supreme  Court  of  the  Untted  States  In  the  foregoing 
quotntlons,  and  I  tliorefore  Itistmct  you  (hat  the  business  of  the  Cumulative 
Credit  Company  as  conducted  at  all  the  times  charged  in  the  indictment  and 
as  Shown  by  the  uncontraidlctod  evidence  o£  the  case  waa  a  lottery,  and  you 
win  ID  find.'* 

It  is  the  general  rule  that»  unless  prohibited  by  statute*  the  court  in 
charging  the  jury  may  read  le^al  decisions  or  extracts  therefrom  con* 
taining  propositions  of  law  apjilicable  to  the  case  at  bar.  People  v. 
Minnaugh,  131  N.  Y.  r.G3,  29  N.  E.  7.30 ;  People  v.  Niles,  44  Mich. 
60^.  7  N.  W.  192;  People  v.  Bowkus,  109  Mich.  360.  67  N.  W.  319; 
State  V.  Bearing,  65  Mo.  530 ;  Kirby,  Ex'r,  v.  Wilson  et  al.,  98  111. 
240;  State  v.  Chiles,  58  S.  C.  47,  36  S.  E.  496.  But  the  question  is 
not  properly  before  U5»  for  the  only  exception  taken  to  the  charge  to 
the  jury  was  stated  at  the  close  of  the  charge  in  these  words : 

"To  the  giving  of  each  and  all  of  the  said  Instractlons  for  the  government 
the  defendant  by  his  connaal  then  and  there  excited.** 

In  Block  V.  Darling,  140  U.  S.  234, 11  Sup.  Ct.  832,  35  L.  Ed.  476, 
it  was  held  that  the  general  exception  "to  all  and  each  part  of  the 
foregoing  charge  and  instructions"  suggested  nothing  for  the  con- 
sideration of  an  appellate  court. 

It  is  contended,  further,  that  there  was  no  evidence  to  sustain  the 
verdict,  in  that  there  was  no  proof  that  the  plaintiff  in  error  mailed 
the  documents  which  are  referred  to  in  the  indictment.  To  this  it  is 
sufficient  to  say  that  there  was  no  request  for  a  peremptory  instruction 
to  the  jury  to  acquit  the  plaintiff  in  error  for  want  of  evitlence  of  his 
guilt.  Harless  v.  United  States,  34  C.  C.  A.  400,  92  Fed.  353,  Mc- 
Donnell V.  United  States,  66  C.  C.  A.  671,  133  Fed.  293,  and  cases  there 
cited.  But  we  have  considered  the  evidence,  and  we  find  no  merit 
in  Uie  contention.  It  was  proven,  and  \sab  not  disputed,  that  at  all 
the  dates  referred  to  in  the  incUctment  the  plaintiff  in  error  was  the 
owcr  and  manager  of  the  Cumulative  Credit  Company,  that  the  docu- 
ments referred  to  in  the  indictment  were  transferred  through  the  mails, 
that  the  most  of  it  bore  the  signature  of  the  plaintiff  in  error,  and  that 
there  was  no  one  else  at  his  place  of  business  who  did  or  could  have 
mailed  the  same.  There  was  proof  that  the  plaintitt  in  error  liad  di- 
rected correspondents  to  send  mail  matter  to  him  addressed,  not  to 
him,  hut  to  fictitious  names  for  the  purpose  of  avoiding  the  exclusion 
thereof  by  the  post  office  department,  and  the  plaintiff  in  error  admit- 
tp^  that  the  documents  described  in  the  indictment  and  others  admitted 
in  evidence  were  signed  by  him  and  w-ere  mailed  by  some  one  in  his 
office,  he  having  left  them  on  his  desk  for  that  purpose. 

We  find  no  error.   The  judgment  is  affirmed. 
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FITZ8IMMON8  et  al.  T.  UNITED  STATES. 
<qirciilt  Court  of  Appeals.  Nintli  Circnlt  October  7.  ISOT^ 

No.  1,341. 

In  Krror  to  tlie  District  Court  of  the  United  Sutes  for  the  Soutiiern 

Disiiict  of  California. 

Walter  R.  Bacon,  for  plaintiffs  in  error. 
Oscar  Lavvler,  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  This  case  is  in  all  inspects  similar  to 
tliL    1    of  Orlando  K.  Fitzsimmons  v.  United  States,  166  Fed.  477, 

84  C.  C.  A.  287,  and  presents  upon  the  writ  of  error  tiie  questions  of 
law  which  were  under  consideration  in  that  case. 
The  judgment  of  the  District  Court  is  alined. 


a56  red.  4S2.) 

CAMBERS  T.  FIRST  NAT.  BANK  OF  BUTT& 

(arcuit  Court  of  Appeals,  Ninth  Clicait   October  14,  1907.) 

No.  1,406. 

Pleamng— SumaxNOT  or  GohplaxhT'^Allboatioii  op  BAxisrAonoxf  or 

JUDQUEKT. 

Wliero  plalntUP  deposited  money  to  Indemiilfy  Ms  snreties  on  Injimctlon 

l)ond8  against  loss  on  account  of  a  jnd«;ni(  itt^  rr  tulnr  fl  ajrnhist  them  and 
plaintiff  ou  such  bonds,  a  couipialut  to  recover  &ucU  mouoj'  from  tbe  de- 
posttaiT  does  not  state  a  cause  of  action,  where  It  alleges  merely  that  the 
Jiidirmont  was  satisflotl  on  the  dorkct.  by  the  clerk  of  tho  court  on  return 
of  an  execution  Issued  thereon  "fully  satisfied" ;  there  being  no  all^tion 
that  the  Jud^rment  has  been  In  fiict  paid  and  satisfied.  Nor  Is  sodi  com- 
plaint made  g'Mjd  i>y  nn  :iIIc.ration  that  tho  Rureties  art  not  liable  on  sodl 
Judgment,  which  Is  a  mere  conclusion  of  law. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Oregon. 

For  opinion  below,  see  114  Fed.  717. 

A.  E.  Reames,  Frank  F.  Freeman,  and  J.  C.  Veazie,  for  plaintiff  in 

error. 

Dolph,  Mallory,  Simon  &  Gearin,  and  R.  L.  Clinton,  for  defendant 

in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT. 
District  Judges. 

DE  HAVEN,  District  Jud.c:e.  This  action  was  brought  by  the  plain- 
tiflF  to  recover  from  the  dcfoiidant  the  First  National  Bank  of  Butte  the 
sum  of  $lu.UUO,  and  interest  from  Au-ust  21,  1902,  at  the  rate  8 
per  cent.  i)cr  annum,  and  from  the  deicndaiits  Andrew  J.  Davis  and 
George  W.  Andrews  interest  on  said  sum  of  $10,000  at  the  rate  of  6 
per  cent  per  annum  from  April  19,  1902.  The  defendants  Davis  and 
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Andrews  were  not  served  with  summons,  and  made  no  appearance,  and 
the  other  defendant,  the  First  National  Bank  of  Butte,  interposed  a 

«::cnernl  demurrer  to  the  complaint,  upon  the  ground  that  the  same  does 
not  state  a  cause  of  action  ag^aiiist  it.  The  demurrer  was  sustained,  and, 
the  plaiiUilT  not  desiring  to  further  plead,  judgment  was  rendered  tliat 
he  take  nothing  against  said  defendant,  and  that  defendant  rec«jver  its 
cost<;.  The  case  is  brought  here  by  the  plaintiff  on  writ  of  error. 

The  case  stated  in  the  complaint  is  substantially  this :  Tlie  plaintiff 
brought  certain  suits  in  the  courts  of  Montana,  in  which  litigation  it  be- 
came necessary  for  him  to  furnish  injunction  bonds.  a;::s:::rep:at'ng'  in 
amount  i$12,500,  and  the  defendants  Davis  and  Andrews  became  sure- 
ties for  him  on  these  bonds.  The  litigation  referred  to  resulted  ad- 
versely to  the  plaintiff,  and  judgment  was  rendered  in  one  of  the  dis- 
trict courts  of  Montana,  on  March  20, 1902,  against  him  and  his  sure- 
ties, Davis  and  Andrews,  upon  the  injunction  bonds,  for  the  sum  of 
.S1?.r;00.  Thereafter,  on  April  19.  l90•.^  the  plaintiff  having  on  deposit 
with  the  defendant  lurst  National  I'ank  of  Butte  $10,0UU,  all  oi  the 
parties  to  this  action  on  that  day  entered  into  a  contract,  by  the  teiniN 
of  which  it  was  agreed  Uiat  the  defendant  First  National  Bank  of  Butte 
should  retain  said  sum  of  $10,000  on  deposit,  for  the  purpose  of  indem« 
nifying  Davis  and  .\ndrews  against  loss  by  reason  of  having  become 
sureties  on  such  injunction  bonds  and  their  liability  on  said  judgment; 
and  also  to  inrlcmnify  the  sureties  upon  any  bond  which  might  be  given 
bv  the  plaiinni  to  stay  the  execution  of  said  judgment,  pending  an  ap- 
peal liierefroni  to  the  Supreme  Cuuri  of  Alontana.  The  judgment  was 
not  a;)pealed  from,  and  no  such  stay  bond  was  given,  and  me  deposit 
remained  in  the  First  National  Bank  of  Butte,  for  the  protection  of  de- 
fendants Davis  and  Andrews,  against  the  liability  on  the  judgment  just 
referred  to. 

The  complaint  further  alleges  that  neitlier  of  the  defendants  iui'- 
paid  any  part  of  said  judgment;  "nor  arc  they,  or  cither  or  any  ot 
them,  liable  to  pay  such  judgment,  or  any  part  thereof;  nor  can  the 
same,  or  any  part  thereof,  be  enforced  against  them,  or  either  or  any 
of  them." 

The  complaint  further  sets  forth  that  an  execution  upon  said  judg- 
ment was  duly  issued  and  placed  in  the  hands  of  the  sheriff  of  Silver 
Fiuw  county,  ^lont.,  with  directions  to  collect  the  sum  for  which  the 
judgment  was  rendered,  and  tliat  on  the  21st  day  of  August,  1902, 
while  the  same  was  in  full  force  and  effect,  the  sheriff  "returned  said 
execution  fully  satisfied  to  the  cleric  of  said  district  court."  It  is  then 
alleged : 

"That  by  the  Jaws  of  tli*'  state  of  Mont.nia  tlion  in  force,  It  !>fM^fnno  and  WiiH 
then  the  duty  of  4>uid  cleik  to  enter  salisiaclion  of  said  juUgiiieut  upon  the 
Judgment  docket  of  said  court,  and  snid  elerk  did  thereiu)on,  on  satd  l!1st  dny 
of  An^Tist,  lt>02.  duly  enter  a  satisfaction  of  said  Judgment  ni^on  fnid  jutl:z- 
meut  docket,  and  satisfy  said  Judgment  as  to  etich  and  all  the  defeudanU>  iu 
■aid  cause,  and  said  satisfaetioD,  wben  so  entered,  constituted  a  full  and 
•  finiplrte  ftutisfaetion  and  di;-*  hnrge  of  said  Judgment,  and  the-  snmr>  was  nt 
said  time  fully  aatisfled  and  discharged.  •  •  •  That  said  satii<faetion  of 
Judgmeot  baa  never  been  vacated,  set  aside,  or  amended,  and  by  tbe  laws 
tlieu  and  now  in  force  In  tho  state  of  Montana,  the  time  within  which  siicii 
judgment  eould  have  been  reinstated,  or  tbe  satisfaction  thereof  vacated,  ban 
long  since  fone  by." 
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The  demurrer  to  the  complaint  was  properly  sustained.  There  is 
in  it  no  averment  that  the  judgment  referred  to  therein  has  in  fact 
been  paid,  or  that  the  defendants  Davis  and  Andrews  have  been  re- 
leased by  the  judgment  creditor  from  their  liability  to  pay  said  judg- 
ment, or  that  plaintiff  has  by  any  act  of  theirs  been  released  from  his 
oblicration  to  let  the  said  sum  of  $10,000  remain  on  deposit  for  their 
protection  against  liability  on  snch  judgment;  and  the  allegation  of 
some  one  of  tliese  facts  is  necessary  in  order  to  state  a  cause  of  action, 
entitling  the  plaintiff  to  the  relief  which  he  demands.  The  allegation 
that  the  defendants,  nor  either  of  them,  are  liable,  "to  pay  said  judg- 
ment or  any  part  thereof,  nor  can  the  same  or  any  part  thereof  be  en- 
forced against  them,  or  either  or  any  of  them,"  is  the  statement  of  a 
mere  conclusion  of  law,  and  gives  no  strenij^th  to  the  complaint. 

The  cause  of  action  which  the  plaintiff  attempts  to  state,  in  so  far  as 
it  depends  uix)n  the  satisfaction  of  the  judgment  therein  mentioned, 
seems  to  rest  upon  the  alleged  facts  that  the  sheriff  returned  the  ex- 
ecution issued  upon  the  judgment  as  "satisfied,"  and  that  tiiereupon  the 
clerk  entered  such  satisniction  upon  the  record ;  but  the  complaint  does 
not  show  that  the  sheriff  stated  in  his  return  that  he  had  collected  the 
amount  called  for  by  the  execution,  and  yet,  unless  the  sheriff  made 
such  a  reiiu  n,  the  ministerial  act  of  tlie  clerk  in  entering  satisfaction  of 
the  judgment,  based  entirely  upon  the  sheriiTs  return,  was  without 
legal  justification.  Indeed,  the  complaint  seems  to  have  been  carefully 
framed  so  as  to  avoid  alleging  as  a  fact  that  the  judginent  therein  re- 
ferred to  was  satisfied  by  a  levy  upon  and  sale  of  sufficient  property 
under  execution  to  pay  the  same,  or  that  the  money  to  fully  satisfy 
it  was  paid  to  the  sheriff  holding  the  execution ;  and  that  thereupon 
the  sheriff  returned  the  execution  with  the  statement  that  the  same  was 
satisfied  in  one  or  the  other  of  these  ways.  In  short,  the  complaint 
in  this  respect,  fails  to  state  the  ultimate  fact  that  the  judgment  ren- 
dered acrainst  the  plaintiff  and  the  defendants  Andrews  and  Davis,  Upon 
the  injunction  boufl'^  executed  by  them,  has  been  paid, 

judgment  affirmed. 
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006  FM.  438.) 

CHARLTON  et  aL  KELLT. 
(CIrcQlt  Oonrt  of  Appeals,  Ninth  ClnmlL  October  22,  1907.) 

No.  1,445. 

1  Mines  and  Minerals— Mining  Claims— Mark tno  of  Baundabies. 

Under  Kev.  St.  i  2324  lU.  S.  Comp.  St.  lUOl,  p.  ii-'GJ,  which  requires 
Uiat  8  mining  location  **mi]8t  be  distinctly  marked  on  the  ground  so  that 
Its  boundaries  can  be  rrnriily  trncod,"  no  pnrticiilar  method  of  marking 
is  required,  and  what  Is  sumcient  may  dei>end  on  the  topograpliy  of  the 
groond ;  It  bting  a  qiMStlon  of  fact  In  eacb  ease  wbether  the  lines  are  so 
Diarke<i  tfmt  they  can  be- readily  traced  by  a  person  making  a  reasonable 
effort  to  do  so. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  34,  Mines  and  Min- 
erals. U 

%  Same— Dist  ovEBY  of  Mineral. 

An  Instruction  that,  to  constitute  a  discovery  of  sold  sufficient  to  sup- 
I>ort  a  location  of  a  gold  placer  mining  claim  as  against  an  adverse  mineral 
locator,  the  gold  found  must  be  of  sn«  u  character  iwnl  lUMntily  nnd  found 
under  siirh  circumstances  as  to  Justify  a  man  of  ordinary  prudence  In  the 
expenditure  of  time  and  money  in  the  development  of  the  property,  is  not 
erroneous ;  the  word  **development,"  as  so  aeed,  being  the  ^ulTalent  of 
••exploration." 

[Ed.  Note. — Sufficiency  of  discovery  of  mineral  characteristics  to  sup- 
port mining  location,  see  note  to  Lange  v.  Robinson,  TD  0.  C  A«  6.] 

8.  8iLifB~Acnoi?  TO  RccovBB  Claim— iHSTBUcnoNS. 

Instructions  ?lvon  in  an  action  to  recover  jwssesslon  of  a  mining  claim, 
relating  to  the  questions  of  discovery  of  mineral  and  possession,  consider- 
ed, and  held  not  erroneous  as  applied  to  the  evidence. 

[Ed.  Note. — For  cases  in  poln^  see  Gent  Dig.  toI.  84,  Mines  and  Min- 
erals, §  109.] 

4.  TaiAL— lRSTBT:'rTiNG  Jury— Discretion  of  Coubt. 

A  court  has  a  wide  discretion  In  tbe  mutter  of  charging  tne  jury,  and 
may  bring  the  jury  in  at  any  time  and  give  them  additional  Instructions, 
whether  requested  or  not ;  and  wliere  they  ask  for  additional  instruc  tions 
on  a  particular  question  it  is  not  error  for  the  court  also  to  further  iu- 
Btmct  them  on  other  issnes. 

{Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vot  46,  Trial,  H  744,  745.] 

9u  WXTWESSEs— TwpEAOHMENT— Use  of  Deposition  Taken  in  ANoxni  p.  Tause. 

Statements  made  by  a  witness  in  a  deposition  taken  in  another  action, 
ooDtradlctory  of  his  testimony  glv«i  In  the  cause  on  trial,  may  be  read 
In  surli  <  nusp  for  the  purpose  of  impoaohraent,  regardles.s  of  their  rele- 
vancy to  the  issues  on  trial ;  and  In  such  case  the  party  introducing  them 
is  not  required  to  read  the  entire  deposition. 

[Ed.  Note.— For  eases  in  point  see  Oent  Dig.  toL  OQ,  Witnesses,  f  1295.] 

€L  Nvw  TBiAir-GsoTmne— MisooNovoT  of  Omosa  AvfBormo  Jxtbt. 

If  an  officer  of  the  <-*nirt.  v  Ik  *!u'r  ho  has  charge  of  the  jury  or  not, 
makes  to  the  jury  during  their  d^'liberations  statements  calculated  to  in- 
fluence their  verdict,  it  Is  ground  fOr  a  new  trial;  bat  if,  under  all  the  clr- 
cninstances.  It  does  not  appear  that  the  condurl  of  the  officer  had  the  .-f- 
fiect  of  inHuencing  the  verdict,  a  new  trial  will  not  be  granted  on  that 
ground. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol  87,  New  Trial,  1 100.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third  Di- 
vision of  the  Territory  of  Alaska, 
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Tile  I'l  ilntlffs  In  error  bronplit  rjw  tTn.  T)t  to  recover  possession  of  a  certain 
iiiiniiig  claim  In  the  Fairbanks  recording  district,  Alasl^a,  luiown  as  "Upper 
No.  6  lielow  DlscoTery,"  in  tbe  Mcond  tier  of  bencb  claims  on  the  rl^t  limit 
of  Dome  creelc,  alI»^^;itiK  a  locatlu*  made  on  Aupist  11.  1904,  on  a  dir<overy  of 
gold  made  on  the  day  previous;  tlie  location  iiaving  been  completed  by  tiie  re- 
cording of  two  location  notices,  one  on  September  29,  1004,  and  an  amended 
location  certificate  on  May  31,  IIXXJ.  The  defendant  in  error  claimed  under  a 
location  made  on  June  2t>,  lfK>.'»,  of  ;i  claim  kDO\v!>  as  "No.  6  Below  Discovery," 
third  tier  of  benches,  the  lower  half  of  which  ciaun  overlaps  the  locatiim  of 
the  plaintiffs  In  error.  It  was  chilined  by  the  plaint ifTs  in  error  that  up  to 
till'  time  of  the  location  of  the  Kelly  claim  they  had  hvcu  \n  the  actual  pos- 
session of  their  claim  through  one  Kelsey,  their  agent,  wtio  was  obliged  to 
leave  tbe  claim  on  Jtme  26,  1909,  the  day  of  tiie  Kdly  location,  in  order  to 
obtain  provisions,  and  was  detftinerl  !n  l\i irhnnl-p  n«  a  member  of  a  jury  until 
the  following  September,  when  be  returned  to  the  claim.  The  evidence  was 
that  tbe  gronnd  on  which  these  clatms  were  located  was  covefed  with  a  hetnj 
};rowth  of  m<}>-<.  from  one  to  thr  -.  ir  fnur  frrt  tli'f  l;,  and  with  tlml>er  and 
brush.  It  was  contended  by  the  defendant  in  error  that  tbe  plaintiffs  In  error 
never  did  make  a  raltd  location  of  their  claim,  for  tbe  reasons,  first,  that  no 
d!Si(  ov<'ry  of  mineral  was  made  thereon,  sufficient  to  comply  with  the  statute: 
and,  second,  that  the  boundaries  of  the  claim  were  not  marlced  so  that  they 
conld  be  readily  traced  on  the  ground,  and  that  no  pnjpor  certificate  of  location 
was  recorded  before  the  rights  of  the  defendant  in  error  rested.  After  the 
case  had  been  8«!»mitted  to  the  Jury,  and  they  had  been  in  deliberation  aboat 
20  hours,  they  notified  the  bailiff  in  charge  that  they  could  not  come  to  an 
agreement  and  requested  him  to  notify  the  Judge.  Tbe  bailiff  commnnicated 
tliis  request  to  the  marshal.  The  marshal  went  to  the  .lury  room  and  spoke 
to  the  jury  of  their  inability  to  agree,  and  suggested  that  they  get  further 
Instructions  from  the  Judge.  There  Is  evidence  from  affidavits  of  the  Jnrors 
that  the  marshal  remarked  to  the  jury  that  the  case  was  an  Important  one, 
that  It  was  on  trial  for  a  second  time,  and  that  they  ought  to  be  able  to  agree. 
The  Jury  at  that  time  stood  evenly  divided.  They  were  thereafter  brought  In- 
to court  and  further  Instructed,  and  asaln  retired  and  nproed  upon  a  v<  r.li«  t 
for  the  defendant  in  error.  The  remarks  of  the  marshal  to  the  Jury  were  set 
forth  in  affidavits  and  were  presented  to  the  court  on  a  motion  for  a  new  trial. 
The  motion  was  overmled,  and  Judgment  entered  fbr  the  defendant  in  error. 

West  &  De  Journal,  Jeremiah  Cousby,  Heilig  &  Tozier,  and  T.  C. 
West,  for  plaintiffs  in  error. 

McGinn  &  Sullivan,  J.  C.  Campbell,  W.  H.  Mctson,  Fnmk  C  Drew, 
C.  F.  Oatman,  nr.(]  ].  R.  Mackenzie,  for  defendant  in  error, 

Pefore  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 

is  assii^ned  to  the  instruction  of  the  court  to  the  jury  On  the  subject 
of  the  marking  of  the  plaintiff  in  error's  claim.  It  is  said  that  the 
snb^taiire  of  the  instruction  was  that  it  is  necessary  that  a  mining 
claim  be  marked  upon  the  ground  by  stakes  or  other  permanent  monu- 
ments; whereas,  the  law  is  that  the  statute  is  sufficiently  complied 
with  if  there  is  such  marking  on  the  ground  by  stakes,  monuments, 
mounds,  and  written  notices,  or  otherwise,  that  the  boundaries  of  the 
location  can  be  readily  traced.  The  instruction  of  the  court  upon  this 
branch  of  the  ca'^e  was  that  it  depended  somewhat  upon  the  conforma- 
tion of  the  ground  and  the  surrounding  conditions  whether  the  bound- 
aries were  so  marked  as  to  comply  with  the  law,  and  said : 

"You  are  iiintructed  that  a  claim  may  t>e  luariced  upon  the  ground  by  stakee 
or  other  permanent  monnmente^  but  yon  are  Instructed  that  the  law  leqalre* 
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a  claim  to  be  so  distinctly  marked  upon  the  ground  thnt  Its  Iwundarios  can  be 
rp!ul«!v  T!).'  miiilronients  of  the  statute  in  this  respect  are  not  neces- 

sarily lulfiUed  by  merely  setting  stuketi  at  each  of  the  comers  of  the  elului 
and  at  tlie  center  of  the  end  llnae,  unless  the  topograidiy  of  tbe  ground  and 
the  snrronndlnR  conditJons  are  such  that  a  person  accustoined  to  tracing 
liues  of  miiiiug  claims  can.  after  residing  a  description  of  the  claim  in  the 
posted  or  recorded  notice  of  location  or  upon  the  stakes,  by  a  reasonable  and 
bona  fide  effort  to  do  so,  find  all  of  tbe  stakes  and  thereby  readily  trace  the 
boundaries.  Where  the  country  ta  brok^  or  the  Tiew  from  one  stake  or 
monument  to  another  to  obstructed  by  Intervening  timber  or  brush,  It  may 
be  necesf^ary  to  blaze  trees  along  the  lino,  or  cut  away  the  bmsb,  or  set  more 
stakes  at  such,  distances  that  they  may  be  se^  from  one  to  the  other,  in  a  way 
to  Indicate  the  lines  so  that  the  boundaries  enn  be  rmidlly  traced.  But  It  Is 
H'lt  for  the  court  to  say  what  is  a  sufficient  niarklii;;  of  the  boundaries.  It  Is 
your  duty  to  determine,  from  all  the  evidence  in  the  case  and  from  the  topog' 
raphy  of  tbe  ground  In  question,  whether  or  not  a  sufficient  marking  of  the 
Iviundaries  of  the  claim  by  the  plaintiffs  was  iikuIo  so  that  the  same  could  be 
readily  traced  by  a  person  making  a  rcnwnabl.-  dforr  to  d..  so.  if  ynti  flml 
from  the  evidence  in  this  case  that  this  location  was  so  defluitely  marked  on 
the  ground  by  the  plaintiffs  or  their  agents  thai  its  boundaries  could  be  readily 
traced,  then  I  instnict  you  that  the  plaint ifTs  have  complied  with  this  re- 
quirement of  the  law.  If  not,  then  I  instruct  you  that  they  have  failed  in  one 
of  the  essentials  of  a  valid  placer  mining  location,  and  that  yonr  verdict 
must  be  for  the  defendant." 

We  find  no  error  in  this  instruction.  The  statute  requires  that  the 

]<xMt!on  must  be  marked  on  tlie  crround  so  that  its  boundaries  can  be 
readily  traced.  It  does  not  prescribe  or  define  the  nature  of  the  marks 
or  the  position  of  the  same  on  the  q^roimd.  It  is  universally  held  that 
any  marking  on  the  ground  whereby  the  boundaries  of  the  claim  may 
be  readily  traced  is  sufficient  The  instruction  so  given  by  the  court 
betow  recognized  this  rule.  It  did  not  confine  the  jury  to  the  consid- 
eration of  -Stakes  or  other  permanent  monuments  on  the  ground,  and  it 
left  to  the  jury  the  decision  of  the  question  whether,  from  the  evidence 
in  the  case  and  the  topography  of  the  ground,  a  snfficicMit  marking"  of 
the  boundaries  of  the  claim  had  been  made  by  the  plaintiffs  in  error  so 
that  the  same  could  be  readily  traced  by  a  person  making  a  reasonable 
effort  to  do  so.  North  Noonday  Mining  Co.  v.  Orient  Mining  Co.  (C. 
C.)  1  Fed.  5^2;  6  Sawy.  299;  Book  v.  Justice  Min.  Co.  (C.  C)  68 
Fed.  10<s  113,  and  cases  there  cited. 

It  is  contended  that  the  court  gave  erroneous  instruction  on  the  sub- 
ject of  the  discovery  necessary  to  tlie  location  of  a  placer  claim.  The 
general  objection  is  made  that  the  charge  was  argumentative,  compris- 
ing the  recital  of  opinions  of  text-writers  and  misleading  extracts  from 
decided  cases.  The  charge  upon  this  branch  of  the  case  was  compre- 
licnsive  and  exhau'=;tive.  It  contained  the  recital  of  the  language  of 
decisions  of  the  Supreme  Court  of  the  United  States  and  of  the  state 
of  California,  none  of  which,  so  far  as  we  can  discover,  was  inappro- 
priate to  the  case.  But  it  is  said  that  the  portion  of  the  charge  relating 
to  the  insufficiency  of  mere  indications  of  mineral  to  constitute  a  dis- 
covery was  erroneous  and  misleading.  Upon  that  subject  the  court 
said  that  slight  surface  indications  did  not  conslitnte  a  discovery,  and 
quoted  the  language  of  the  Supreme  Court  of  California  in  Miller  v. 
Chrisman,  140  Cal  449,  73  Pac.  1084,  in  which  U  was  said: 

•*To  constitute  a  discovery,  the  law  requires  eouiethlug  more  than  conjec- 
ture,  liope^  or  weai  tndlcatlona.*' 


Digitized  by  Google 


208 


84  C.  C.  A.  REPOUTS. 


The  court  further  said: 

"If  you  shall  find  and  believe  from  the  evirtenre  In  this  onse  tlmt  Klotv.is. 
Kclsoy,  and  Schmidt  found  the  colors  and  the  particles  of  gold  so  testiiied  to 
by  thoni  In  the  draw  or  small  water  course  on  the  surface  of  the  ground  In 
dispute,  then  you  should  determine  whether  or  not  such  flndiui;  was  of  suffi- 
cient character  and  found  in  such  places,  and  under  such  conditions  as  to  con- 
stitute such  a  discovery  of  mineral  as  will  satisfy  the  law.  You  are  Instructed 
that  mer  irHiieatl<Mis.  howerer  stTooCt  are  not  nifflcicDt  to  aasirer  the  leqaive- 
ments  of  the  Btatutei" 

Tlie  court  proceeded  to  say  that  the  statute  should,  as  between  con- 
flicting- claimants  to  mineral  lands,  receive  a  broad  and  liberal  construc- 
tion, so  as  to  protect  bona  fide  locators  who  had  really  made  a  discov- 
ery of  mineral.  We  lind  notliing  in  these  instructions  as  to  the  law 
relating  to  discovery  that  is  not  in  harmony  with  the  decisions  of  the 
Supreme  Court  of  the  United  States  or  \\  itii  the  decision  of  this  court 
in  Lange  v.  Robinson,  148  Fed.  799,  79  C.  C.  .\.  1,  which  is  relied  upon 
by  the  plaintiffs  in  error.    In  that  case  we  sriid : 

"The  question  must  be  decided,  not  only  with  reference  to  the  gold  actually 
found  within  the  limits  of  the  claim  located,  but  also  In  view  of  Its  sltnatfon 
with  reference  to  other  lands  known  to  contain  valtlable  deposits  of  placer 
gold,  and  whether  its  rock  and  soil  formations  are  sadi  as  are  mmaUf  foond 
where  these  deposits  exist  in  paying  quantities.'* 

And  we  held  that,  to  con^-titute  a  discovery  sufficient  to  SM|t])i  )r-t  the 
location  of  a  g-old  placer  claim  as  against  another  mineral  ciaunant,  it 
is  not  necessary  that  gold  must  have  been  found  thereon  in  paying 
quantities,  but  that  there  must  have  been  such  a  discovery  of  gold  as 
to  g-ive  reasonable  evidence  that  the  ground  is  valttable  for  placer  min- 
ing, takinj?  into  consideration  its  character,  location  and  surroundings. 

The  principal  objection  made  to  the  char^je  on  this  branch  of  the 
case  is  that  the  court  instructed  the  jury  that  the  mineral  discovered 
must,  in  order  to  constitute  a  discovery,  be  of  such  quantity  and  charac- 
ter and  found  under  such  circumstances  as  to  justify  a  man  of  ordi- 
nary pmdcnce  in  the  expenditure  of  his  time  and  money  in  the  devel- 
opment of  the  property.  It  is  argued  that  a  discovery  sufficient  to  jus- 
tify the  expenditure  of  time  and  money  in  the  development  of  a  min- 
ing claim  must  necessarily  be  greater  than  that  which  is  necessary  to 
justify  the  expenditure  of  money  for.  the  purpose  of  exploration,  with 
the  reasonable  expectation  that,  when  developed,  the  claim  will  be 
found  valuable  as  a  plarer  mining  claim.  C'>tiTisel  for  the  plaintiffs  in 
error  have  assumed  for  the  word  "development"  a  broader  meanini;- 
than  was  intended  in  the  charge.  The  court  did  not  mean  that,  in  or- 
der to  comply  with  the  law,  there  must  be  such  a  discovery  as  to  jus- 
tify the  expenditure  of  time  and  money  upon  a  claim  to  the  extent  of 
opening  up  the  whole  thereof  and  acquiring  an  exhaustive  knowledge 
roTJceminq-  its  resources.  The  word  as  it  was  used  by  the  court,  and 
as  in  connection  with  the  whole  charge  it  must  have  been  understood 
by  the  jury,  was  equivalent  to  the  word  "exploration,"  and  was  used  in 
the  sense  in  which  it  was  employed  in  Chrisman  v.  Miller,  197  U.  S. 
313,  323,  25  Sup,  Ct.  408,  470,  49  L.  Kd.  770,  in  a  Inch  the  court  thus 
quoted  wifli  approval  the  language  of  Mr.  Justice  Field  in  a  prior  case: 

"The  mere  Indlmtion  or  pre'-'oncc  of  gold  or  silver  is  not  snfTicioiit  to  estab- 
lish the  existence  of  a  lode.  The  mineral  must  exist  in  such  quantities  as  to 
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justify  the  expenditure  of  mooej  for  the  deTelopment  of  the  mine  and  the  ex- 
traction of  the  mineral." 

Error  is  assigned  to  the  instruction  on  the  <;nbjcct  of  posse«^ion. 
The  court  instructed  the  jury  that  they  should  view  the  matter  of  the 
absence  of  a  prior  occupant  and  the  character  of  his  actual  occupancy 
and  possession  with  care  and  caution.  This  it  is  said  is  erroneous,  be- 
cause it  is  an  invasion  of  the  province  of  the  jury,  prohibited  by  sec- 
tion 673  of  the  Alaskan  Code.  In  answer  to  this  it  is  sufficient  to  say 
that  the  in'^trt'ction  but  expressed  a  rule  nt  law,  not  a  comment  on  the 
testlmonv  in  the  particular  case,  nor  an  expression  of  opinion  as  to  the 
credibility  of  witnesses  or  the  weight  of  the  evidence.  It  is  contended 
that  the  charge  was  erroneous,  also,  in  that  tiie  court  instructed  the  jury 
that  if  they  should  find  from  the  evidence  that  the  plaintiffs  in  error 
were  not  in  the  actual  possession  of  the  premises  in  good  faith,  and  had 
not  temporarily  left  the  same  in  ^ood  faith,  but  were  merelv  holdings 
the  same  for  speculative  purposes  and  without  any  discovery  of  min- 
eral thereon,  their  verdict  should  be  against  the  plaintiffs  in  error  on 
that  question.  There  was  evidence  in  the  case  from  which  tiie  jury 
might  have  drawn  the  inference  that  the  claim  had  been  staked  by  the 
plaintiffs  in  error  without  appropriate  discovery  and  for  merely  specu- 
lative purposes.  In  view  of  that  evidence,  there  was  no  error  in  the 
charge  as  given. 

The  further  point  is  made  that  the  instruction  was  erroneous,  in  that 
it  diarged  the  jury  that  the  affirmative  matter  in  the  defendant's  answer 
was  not  denied  by  the  reply.  This  objection  is  too  trivial  to  require 
extended  comment.  The  complaint  had  alleged  that  the  defendants 
wrongfully  entered  upon  the  property  in  dispute  on  or  about  July  1, 
1905,  and  from  that  date  had  wrongfully  withheld  the  same  from  the 
plaintiffs  in  error.  The  answer  allcL^ed  that  the  defendants  in  the  ac- 
tion had  the  actual  possession  of  the  property  from  and  after  July  1, 
1905.  After  alleging  that  the  defendant  in  error  was  in  the  actual 
possession,  the  plaintiffs  in  error  could  not,  in  their  reply,  deny  the 
affirmative  answer  alleging  the  same  fact,  nor  can  the  language  of  their 
reply  be  so  construed. 

Upon  the  request  of  the  jury  for  further  instructions  in  answer  to 
their  question  whether  the  placing  of  tools  and  cooking  utensils  on  a 
mining  claim  constitute  possession,  when  the  owner  is  away  after  sup- 
plies and  provisions,  the  court  said: 

"^reroly  jiIjk  in!^  a  tont  and  a  fow  tools  and  a  small  supply  of  iirovisions  up- 
on a  placer  mining  claim  do  not  alone  and  of  tbemselves  constitute  actual  ikm»- 
senlon." 

It  is  contended  that  this  was  error,  for  the  reason  that  the  court  did 
not  therebv  fnllv  answer  the  jury's  question.  But,  upon  the  question 
of  the  relation  winch  the  absence  of  the  owner  from  the  claim  while 
seeking  supplies  or  provisions  bears  to  the  question  of  his  possession, 
the  court  in  the  original  charge  had  instructed  the  jury  that  where  a 
prospector  has  in  good  faith  temporarily  gone  away  from  his  claim  for 
the  purpose  of  ptircha<^inrr  provisions  or  'supplies,  or  for  any  other  tem- 
porary purpose,  nitending-  to  return  and  resume  his  actual  occupation, 
possession,  and  labors,  such  temporary  absence  is  not  to  be  construed 
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to  be  an  abandonment  of  his  rig^hts  to  the  f^round,  and  that  one  enter- 
ing t!ie  groiHid  during-  such  temporary  absence  could  not  initiate  any 
right  thereto.  But  it  is  said  that  the  court  proceeded  to  give  instruc- 
tions not  requested  by  the  jury,  and  that  this  was  error.  There  can 
be  no  question  that  the  court 'may  exercise  a  wide  discretion  in  the 
matter  of  charginj^  the  jury,  and  may  bring  the  jury  in  at  any  time  and 
give  them  additional  instructions  whether  requested  or  not.  AHis  v. 
United  States,  155  U.  S.  117,  15  Sup.  Ct,  36,  39  L.  Ed.  91;  Nichols  v. 
Munsel  et  ux.,  116  Mass.  567. 

It  is  c(mtended  that  the  court  erred  in  admitting  in  evidence  a 
portion  of  a  deposition  of  one  of  the  plaintiffs  tn  error,  taken  in 
another  cause,  in  regard  to  discovery  of  gold  upcm  the  surface 
of  claim  No.  4  Relow  Discovery.  It  is  said  that  the  admission  of  thi=: 
deposition  was  erroneous,  for  the  reason  that  it  was  a  deposition  taken 
in  another  cause,  and  therefore  not  admissible  in  the  case  on  trial. 
This  objection  leaves  out  of  view  the  purpose  for  which  the  deposition 
was  offered  and  admitted  in  evidence.  It  was  not  offered  to  prove  any 
of  the  substantive  issues  of  the  case,  but  to  impeach  the  testimony  of 
the  witness  by  shov.ing  that  at  another  time  and  place  he  had  made 
statements  under  oatli  inconsistent  with  those  made  upon  the  witness 
stand  in  the  case  on  trial.  For  the  purpose  of  impeacliment  a  deposi- 
tion is  to  be  regarded  as  any  other  statement  or  declaration  of  the  wit- 
ness, and  it  is  not  necessary  that  the  whole  of  the  deposition  be  read, 
or  any  greater  portion  thereof  than  that  which  direcdy  relates  to  the 
proposed  impeachment. 

It  is  urged  that  tlic  communication  made  by  the  marshal  to  the  jury 
while  they  were  deliberating  upon  their  verdict  was  such  fatal  irreg- 
ularity as  to  re(^uire  the  reversal  of  tlie  judgment.  The  facts  on  which 
this  contention  ts  based  were  presented  to  the  court  below  by  affidavits 
upon  the  motion  for  a  new  trial.  Ordinarily  the  granting  or  withhold- 
itig  a  new  trial  rests  in  the  sound  discretion  of  the  trial  court,  and 
the  ruling  on  such  a  motion  is  not  assignable  as  error.  In  the  present 
case  there  was  clearly  no  abuse  of  discretion.  If  an  officer  of  the  court, 
whether  he  has  charge  of  the  jury  or  not,  makes  to  the  jury  during 
their  deliberations  statements  calculated  to  influence  their  verdict,  it 
is  ground  for  a  new  trial.  Clyde  Mattox  v.  United  States,  146  U.  S. 
140,  13  Sup.  Ct.  r,0,  3G  L.  Kd.  917;  State  v.  La  GraTi^Te,  HO  Towa,  10. 
08  N.  W.  557;  State  v.  Dallas,  35  La.  Ann.  899;  Barnctt  v.  Eaton,  62 
Miss.  768.  But  if,  under  all  the  circumstances,  it  does  not  ai:)iH'ar  that 
the  conduct  of  the  oflicer  hatl  the  eJlect  of  inlluencing  the  verdict,  a 
new  trial  will  not  be  ordered  upon  that  ground.  United  States  v.  Reid 
et  al.,  12  How.  361,  13  L.  Ed.  1023  ;  Leach  v.  Wilbur,  9  Alien  (Mass.) 
212:  State  v.  Wart,  51  Iowa,  587,  2  N.  W.  405;  NelHng  v.  Indus- 
trial Mfg.  Co.,  78  Ga.  260.  The  affidavits  concerning  the  nature  of  the 
rt-niarks  of  tlie  marshal  to  the  jury  are  to  some  extent  contradictory. 
Conceding  tiic  iacts  to  have  been  as  presented  most  strongly  for  the 
plaintiffs  in  error,  they  are  that  the  marshal  said : 

"What  iB  the  matter  with  you  that  you  e.an't  agree  hi  this  case?  This  is 
a  very  Important  case,  and  tliis  is  the^second  time  It  has  been  tried  You 
oiijrht  to  I'O  able  to  come  to  some  afrrt^'JHf^fit  some  WOJT.  Xou  tiad  better  call 
up  the  judge  and  get  some  more  iustruclioub." 
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There  is  nothing  in  the  affidavits  to  show  that  any  of  the  jurors  was 
influenced  by  these  remarks,  and  there  is  nothing  in  the  langiiasre 
shown  calculated  to  influence  the  iiiry  for  one  or  the  other  of  the  par- 
ties. While  such  remarks  by  an  officer  of  the  court  to  a  jury  are  pro- 
hibited bv  law,  and  should  be  discountenanced,  they  are  not  necessarily 
ground  for  a  new  trial,  and  they  are  certainly  not  ground  for  the  re- 
versal of  a  judgment  in  an  appellate  court  after  the  trial  court  has 
passed  upon  their  force  and  effect  on  a  motion  for  a  new  trial. 

There  are  other  assignments  of  error  in  the  record,  but  in  none  of 
them  do  we  find  error  for  whicli  the  jtidgmeiit  should  be  reversed. 

The  judgment  b  affirmed. 


066  ML  439,) 

HOLMGREN      UNITEID  8TATB& 

(Circuit  Court  ot  Appeals,  Niath  Circuit.   October  14,  1907.) 

L  CtsnmnLi.  Law— Rivnw  on  Wvsr  or  Ebbob— Assiomanfrs  or  Bbmb. 

An.  assignment  of  error  in  a  crltninnl  case,  based  upon  tlie  fact  that 
ttie  jury  were  permitted  to  take  with  tliem  to  their  room  the  Indigtmeat, 
on  which  was  Indorsed  the  verdict  of  the  jury  on  a  tonner  trial  finding  the 
defendant  guilty,  eannot  he  consiilered  by  the  appellate  court,  where 
the  matter  was  not  brought  to  the  attention  of  the  trial  court  until  after 
the  verdict  was  returned. 

2»  SiJiB^BfAnns  RwicwiLsiA— Rtn:jNo  oir  Motioii  roB  Nsw  Tbtat.. 

A  judgment  of  conviction  in  a  critnln  il  ease  will  not  be  reversed  by  an 
appellate  court  because  of  the  overruling  of  a  motion  for  a  new  trial 
based  upon  the  ground  that  the  jury  took  to  their  room  the  Indictment, 
on  which  was  recorded  a  former  conviction  of  defendant,  where  such 
motion  and  the  supporting  affidavits  were  considered  and  passed  upon 
by  the  trial  cotut. 

[Ed.  Note.— For  caaes  In  point,  aee  Gent;  Dtg.  roL  15^  Oriminal  Law*  I 
807L] 

8.  Same— Evidence—Accomplices  Wittttn  Rules  of  EvmENCE. 

On  the  trial  of  a  defendant  charged  with  perjury  in  giving  false  testi- 
mony In  a  proceeding  for  natnrallBatlon  of  an  alien,  the  applicant  for 
citizenship  is  not  au  accomplice  in  such  sense  as  to  require  the  jury  to  ije 
cautioned  In  respect  to  his  testimony,  where  It  does  not  appear  that  de- 
fendant gave  the  fhlte  testimony  at  the  UuiUgation  of  aacb  applicant 

i,  PBftmRT— BuaciMfS  or  OrrcNSB— Fbdkb4i;  SrATon. 

On  the  trial  of  a  defendant  charged  v.  ith  a  violation  of  Rev.  St  I  530." 
[U.  S.  Comp.  St  1901,  p.  3054j.  which  dcuouuces  a  penalty  agaUist  one 
wbo  'lonowlngly  awvara  falsely"  In  making  any  oatb  under  any  law  re- 
lating to  natnrali/.Afion,  It  Is  sufficient  to  warrant  convierion  if  di  rrrnl- 
ant  knowingly  oud  willfully  testified  falsely,  and  It  Is  not  necessary  that 
Jilt  act  sbonld  alio  luire  been  cormpt  or  malicious. 

[Bd.  Note.— Vor  caaea  In  point  Bee  Cent  Dig.  rol.  80,  Perjniy,  I  LI 

6.  Same— INSTBUCTIONS. 

Instructions  on  the  trial  of  a  defendant  eharced  with  perjury  in  nat- 
uralization proceedings,  under  Rev.  St  f  &^&5  [u.  S.  Gouip.  St.  1001,  p. 
86M),  ecmaUlered  and  apiwoved. 
tEd.  Note^For  caeet  in  point,  aee  Gout.  Dig.  roL  88^  2wjuxj,  U  184- 
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6.  Gbiminal  Law— False  Swiabino  in  NATDSAUZATioif  Pbockbdino— JuBit- 

DICTION  or  Offense. 
A  District  Oonrt  of  the  United  States  has  jurisdiction  of  a  prosecotloa 

under  Rev.  St.  §  r*;;:^-  'T'  S.  Comp.  St.  1901,  p.  3G54],  for  false  swearinf:  In 
a  DaturalizatiOQ  proceeUius,  notwitbatauding  the  fact  tbat  such  proceed* 
log  was  in  a  state  ooort 

[Ed.  Note.— BV>r  cases  in  point;  see  Cent  Dig:  toL  14^  Criminal  Law, 
I  170.1 

In  Error  to  the  District  Court  oi  tlie  United  States  for  the  Northern 
District  of  California. 

Marshall  B.  Woodworth,  for  plaintiff  in  error. 
Robert  T.  Devlin,  U.  S.  Att\ .,  Benjamin  L.  McKmlcy,  Asst.  U.  S. 
Atty^  and  Frank  A.  Duryea,  Special  Asst  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judprc.  The  plaintiff  in  error  was  indicted  for 
violation  of  section  5395  ui  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  3654].  The  indictment  contained  three  counts;  each  count 
charging  the  [daintiff  in  error  with  the  commission  of  perjury  when 

testifying  as  a  witness  in  three  separate  naturalization  proceedings. 
He  had  two  trials  in  the  court  below.  On  the  first  trial  he  was  acquit- 
ted on  counts  1  and  2,  and  convicted  on  count  3.  The  perjiin-  of 
which  he  was  convicted  on  the  third  count  consisted  in  swearing  that 
he  had  known  in  the  United  States  the  applicant  for  citizenship  lor  five 
years  prior  to  the  application;  whereas,  as  alleged  in  the  indictment, 
he  had  not  known  liim  for  more  than  four  years  prior  to  said  appli- 
cation. He  was  granted  a  new  trial,  and  on  the  second  trial  he  was 
convicted  under  the  third  count  and  recommended  to  the  mercy  of 
the  court.  A  motion  for  a  new  trial  was  made  and  denied.  A  motion 
in  arrest  of  judgment  was  also  denied. 

One  of  the  errors  principally  relied  upon  is  that  the  District  Court 
permitted  the  jury  to  take  with  them,  and  keep  durinix  all  of  their  delib- 
eration? in  the  jury  room,  the  indictment,  upon  which  was  indorsed 
the  verdict  of  the  jury  on  the  previous  trial,  finding  the  plaint itt  in  er- 
ror guilty  on  the  third  count  of  the  indictment.  This  assignment  of 
error  cannot  avail  the  plaintiff  in  error,  for  the  reason  that  the  matter 
was  not  brought  to  the  attention  of  the  court  at  any  time  until  after  a 
verdict  was  returned;  the  submission  of  the  indictment  with  the  in- 
dorsement thereon  to  the  jury  havinc:  been  an  accident  for  which 
coimsel  for  plaintiff  in  error  was  as  much  accountable  as  was  any  one. 
Said  the  Court  of  Appeals  for  the  Eighth  Circuit,  in  St  Louis  S.  W. 
Ry.  V.  Henson,  58  Fed.  631,  7  C.  C.  A.  349: 

*lt  is  the  pfOvlnce  of  an  appellate  court  to  review  the  rulings  of  the  trial 
court  on  qiiestlona  actaally  brought  to  the  attention  of  the  conrt  and  de- 
cided by  It," 

And  in  Manufacturing  Co.  v.  Joyce,  54  Fed.  332,  4  C.  C  A.  368,  it 

was  said : 

"The  rule  Is  well  established  that  the  appellate  court  will  only  permit  those 
matters  to  be  assigned  for  error  tli:ir  were  brought  to  the  attention  of  the  court 
below  during  the  yrogreas  of  the  trial  and  then  paaaed  upon." 
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In  Railway  Co.  v.  Heck,  102  U.  S.  120,  26  L.  Ed.  58,  Chief  Justice 

Waite  said : 

"Our  power  Is  coaOoed  to  exceptions  actually  taken  at  tbe  trlaL  Tlie  tiieory 
of  a  bill  of  ezcepHoDs  !■  that  It  atates  what  oocancd  wh«n  tbe  trial  waa  going 
on." 

But  it  is  said  that  the  alleged  misconduct  of  the  court  and  its  offi- 
cers, in  submitting  to  the  jury  the  indictment  with  the  indorsement  of 

the  former  verdict  thereon,  is  pfroiind  for  reversal  in  this  court  under 
another  assignment  of  error,  which  is  that  the  trial  court  denied  the 
motion  of  plaintiff  in  error  for  a  new  trial.  It  is  shown  in  the  record 
by  affidavits  in  support  of  the  motion  for  a  new  trial  that  the  indict- 
ment was  delivered  by  a  hailiff  to  the  jury  when  they  retired  to  con- 
sider their  verdict,  and  that  there  was  indorsed  thereon: 

"Tried  April  5-^-7,  1006.  Verdict,  not  guilty  on  the  first  and  second  counts 
of  indi -tniot^t,  find  mUtjf  OIL  the  third  count  of  tbe  Indtctment.  April  13. 1900. 

New  trial  grauttU."' 

The  attorney  for  the  plaintiff"  in  error  stated  in  his  affidavit  that  he 
had  no  knowledge  that  the  indictment  had  been  handed  to  the  jury,  and 
that,  when  he  saw  the  deputy  clerk  hand  certain  papers  to  the  jury  be- 
fore retiring,  he  thought  they  were  simply  forms  of  verdict  for  the 
jury.  There  was  an  affidavit  of  one  of  the  jurors  that  durinj^r  the 
course  of  the  deliberations  of  the  jury  the  indictment,  with  the  indorse- 
ments thereon,  was  read  by  the  hirv,  and  the  athdavit  of  another  juror 
to  the  same  effect,  with  the  further  statement  that  in  his  mind  the  in- 
dorsement on  the  indictment  created  an  unfavorable  opinion  against 
the  plaintiff  in  error.  This  latter  portion  of  tiie  alTidavit  was  not  ad- 
missible, lor  the  evidence  of  jurors  as  to  the  influences  which  affected 
their  deliberations  is  inadmissible  either  to  impeach  r  supj^ort  the 
verdict.  Clvde  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup.  Ct. 
60,  36  L.  Ed.  917. 

Whether  the  submission  to  the  jury  of  an  indictment  upon  which 
a  former  conviction  is  recorded  is  error  for  which  a  judgment  should 
be  reversed  is  a  question  upon  which  the  decisions  are  not  harmoni- 
ous. In  Green  v.  State,  38  Ark.  304.  the  court  refused  to  reverse  the 
judgment  on  that  i^round. 

In  2  Thomp,  on  Trials,  §  2591,  it  is  said: 

"It  is  not  enough  for  connsel  to  show,  !n  supiwrt  of  a  motion  for  a  new 
trial,  that  a  particular  paper  was  sent  to  the  Jury  by  the  atlverse  party  with- 
out bis  luiowledge.  It  Is  his  duty  to  aaoertaln  what  papers  are  sent  to  the 
Jury  before  tbey  leaTo  tbe  court" 

In  Forbes  v.  Commonwealth,  90  Va.  550, 19  S.  E.  164,  the  Supreme 
Court  of  Appeals  of  Virginia  held  that  it  was  not  error  to  send  to  the 

jury  the  indictment,  whereon  is  recorded  the  verdict  of  "guilty"  of 
a  former  jury,  wln  re  no  ohiection  is  made  until  after  the  verdict. 

In  State  v.  Shores,  31  VV.  Va.  191,  T  S.  E.  413,  13  Am.  St.  Rep.  875, 
the  court,  in  refusing  to  reverse  a  judgment  on  that  ground,  said: 

"The  jury  had  seeu  the  Indictment  with  the  Indorseiiieiit,  before  any  mo- 
ttOD  waa  made  witb  reference  thereto.  Every  member  of  the  jury  may  have 
lxM>n  In  court  and  beard  the  verdict  read  agalnat  Hail,  and  atiU  ttaat  would 
not.  have  disquallded  them  as  jurors." 
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In  Cargai  v.  Commonwealth,  93  Ky.  578,  20  S.  W.  782,  the  court 

said : 

"But  the  appellant  made  no  objection,  and  it  was  his  busiuess,  as  well  as 
that  of  the  other  side,  to  see  that  the  proper  papers  were  taken  by  the  jury. 

nnd,  It  not  being:  dotip,  to  rail  the  court's  attention  to  It.  I^y  proper  vi^'lianca 
upon  liib  partt  his  rigiiiful  objection  would  have  been  available  to  him." 

In  State  v.  Tucker.  52  Atl.  711,  75  Conn.  201,  it  was  held  that  the 
failure  to  remove  the  record  of  the  judg^mcnt  of  conviction  q-ivcn  to 
the  jury,  or  to  direct  them  not  to  regard  it,  was  not  prejudicial  to 
the  defendant,  where  no  objection  was  made  until  after  the  verdict 
The  court  said: 

**It  Is  the  duty  of  counsel,  B8  well  as  of  fbe  court,  to  ascartain  what  papers 
are  delivered  to  tbe  inry:* 

In  Smalls  v.  State,  105  Ga.  669,  31  S.  E.  571,  the  court  said: 

"If  a  party  desires  n  venli<  t  n'ndrrt'd  at  a  former  trial  of  tlie  Same  case 
conoenled  from  tlie  Inspection  of  the  Juiy,  he  should  present  a  request  to  this 

effect" 

In  Sanders  v.  State,  131  Ala.  1,  31  South.  501.  the  court  found  no 
error  in  giving  to  the  jury  the  indictment,  on  which  was  recorded  the 
verdict  of  a  former  jury,  and  so  held  on  tiie  ground  that  the  statute 
requires  that  the  indictment  sliould  be  taken  by  the  jury  on  their  re- 
tirement to  consider  their  verdict. 

Tn  Hjcronyinus  v.  State  (Tex.  Cr.  App.)  83  S.  W.  70S,  the  statute 
fofbadc  reference  to  a  iDnner  trial  and  conviction  or  any  allusion  U) 
it,  but  the  court  held  that  there  was  no  error  in  the  case  under  consid- 
eration, as  it  was  not  made  to  appear  that  the  jury  was  aware  of  the 
existence  of  the  former  verdict  until  after  they  had  agreed  to  convict, 
nor  was  it  shown  that  the  former  verdict  was  used  by  them  in  arriving 
at  their  verdict. 

In  Harvey  v.  State,  r^5  Tex.  Cr.  R.  535,  34  S.  W.  623,  the  court  said: 

"In  our  opinion  the  weight  of  the  testimony  in  this  regard  is  to  the  effect 
that  the  Jury  who  tried  the  case  did  not  notice  or  reed«  or  attempt  to  read. 

tlie  (>l>Iiit'r:ito(l  verdict,  and  if  tlirv  Imd  done  so,  In  the  absence  of  some  show* 
ing  of  injury  to  apitellant  we  could  not  consider  this  as  fuudamental  error,  or 
such  error  as  ought  to  have  authortxed  the  court  below  to  grant  a  new  triaL" 

In  Anschicks  v.  State,  6  Tex.  App.  624,  the  court  said: 

"It  was  the  business  of  (."ounsnl  to  <?oe  to  it  lliat  the  Jury  were  permitted  to 
carry  with  them  such  papers  as  were  proper  to  be  used  in  their  retirement" 

In  Ogden  v.  United  States,  112  Fed.  523,  50  C.  C.  A.  380,  however, 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit  held  that  the  fact 
that,  on  the  retirement  of  the  jury  in  a  criminal  rase,  an  officer  of  the 
court  handed  to  them  the  indictments  on  which  the  defendant  was 
tried,  which  were  taken  into  the  jury  room  with  other  papers  for 
thdr  consideration,  and  that  indorsed  on  the  back  of  each  indictment 
was  the  verdict  of  a  former  jury  finding  the  defendant  guilty  as 
charged  therein,  was  such  a  violation  of  the  rights  of  the  defendant 
as  to  entitle  him  to  a  new  trial,  and  that  it  was  not  incunibent  upon 
him  to  show  that  such  indorsements  were  actually  read  by  the  jurors 
or  any  of  them.    In  that  case  tlie  right  of  the  defendant,  against 
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whom  a  verdict  of  guilty  had  been  rendered  on  the  second  trial,  to 
move  for  a  new  trial  and  to  have  that  motion  considered  on  the  rea- 
sons presented  for  it,  had  been  denied  by  the  trinl  court.  That  rig^ht 
was  held  to  be  an  absolute  one,  the  grantine;'  or  refusal  of  which  did 
not  rest  in  the  discretion  of  the  court.  Therein  Ues  the  important 
and  essential  difference  between  that  case  and  the  case  at  bar.  In 
the  Ogden  Case,  the  trial  court  refused  to  permit  tiie  filing  of  a  mo- 
tion for  a  new  trial,  offered  in  due  time,  or  to  consider  it  or  the  affi- 
davits offered  in  its  support  The  Circuit  Court  of  Appeals  said: 

"It  is  not  disputed  that  In  the  courta  of  the  United  States  the  allow.mce  or 
refusal  of  a  new  trial  rests  Iti  t!ie  sound  discretion  of  the  court  to  whirh  th»» 
applleation  is  addrest^ed,  and  UiuL  the  result  cannot  be  made  the  subject  ol" 
review  by  writ  of  error.  The  gravamen  of  the  ease,  hoirever,  made  by  the 
plalntiflf  in  error.  Is  that  the  court  below  do<  lined  to  exercise  its  discretion 
at  all  in  refusing  the  motion  for  a  new  trial  and  excluding  from  its  eouBidera- 
ttoa  tbe  reaaooe  filed  In  support  fhereot" 

In  the  case  at  bar,  the  court  below  entertained  the  motion  for  a  new 
trial  and  considered  the  affidavits  whicli  were  filed  in  its  supi)ort.  Tlie 
deterroination  of  a  motion  for  a  new  trial  involves  tiit;  exercise  of  a 
wide  discretion  and  a  knowledge  and  appreciation  of  a  case  which 
ordinarily  can  be  possessed  only  by  the  trial  judge.  It  is  for  this  rea- 
son that  his  niling  on  the  motion  will  not  be  reviewed  in  an  appellate 
court,  and  this  rule  applies  as  well  to  a  motion  for  a  new  trial  pre- 
sented on  affidavits  showing  matters  which  occurred  after  the  retire- 
ment of  the  jury  to  consider  their  verdict,  as  to  other  grounds  for  a 
new  trial.  Kerr  v.  Clampitt,  95  U.  S.  188,  24  L.  Ed.  493;  Board 
of  Commissioners  v.  Keene  Savings  Bank,  47  C.  C.  A.  464-47fi.  108 
Fed.  505 ;  Illinois  Cent.  R.  Co.  v.  Coughlin,  75  C.  C.  A.  262,  145  Fed. 
37 ;  Clyde  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup.  Ct.  60, 
.36  L.  Ed.  917. 

In  the  case  lasi.  cited,  the  motion  for  a  new  trial  was  based  on  affi- 
davits showing  that  commtinications  had  been  made  to  the  jury  by  the 
bailiff,  and  that  certain  newspapers  had  been  read  by  the  jury  while 
considering  their  verdict.  The  court,  while  recognizing  and  affirming 
the  rule  that  the  allowance  or  refusal  of  a  new  trial  rests  in  the  sound 
discretion  of  the  court  to  which  the  application  is  addressed,  and 
cannot  be  made  the  subject  of  review  by  writ  of  error,  held  that  the 
case  then  under  consideration  was  taken  out  of  the  rule,  for  the  rea- 
son that  the  trial  court  had  excluded  the  affidavits  and  had  refused  to 
exercise  any  discretion  in  respect  to  the  matters  stated  therein. 

In  Kerr  v.  Clampitt,  the  court  said: 

"If  the  new  trial  be  asked  for  irregularity  in  the  prot-eedings  of  the  court. 
Jury,  or  adverse  party,  or  for  abuse  of  diseretiou  by  wlilch  either  party  was 
prevented  from  having  a  fair  trial,  or  for  misconduct  of  the  jury,  or  aeeident 
or  surprise  which  ordinary  prudence  could  not  have  guarded  against,  or  for 
newly  discovered  erldence.  the  application  must  be  made  upon  affidavits. 
•  ♦  •  But  whether  the  application  be  made  upon  allidavlts,  or  a  statement 
ttans  prepared^  the  rulings  thereon,  whether  of  the  district  court  originally, 
or  of  the  Supreme  Court  of  the  territory  on  appeal,  are  not  subject  to  rovlcw 
by  this  tribuuai.  We  have  no  jurisdiction  to  revise  the  action  oI  au  interior 
COQit  upon  tbe  question  of  grantiug  or  refusim;  u  new  trial,  however  meritori- 
4NiS  the  grounds  presented  for  its  consideration  or  erroneous  its  declsioiL'' 
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In  Louisville  &  N,  R.  Co.  v.  Sumner,  125  Fed.  719.  60  C.  C  A.  487, 

the  Circuit  Court  of  Appeals  for  tho  Sixth  Circuit  said: 

"It  h&B  often  been  said  by  ttil»  court  Uiat  it  will  not  review  tbe  action  oC 
the  lower  court  In  Its  dlsporitlon  of  a  motion  for  ft  new  triftl  or  other  matters 

addressed  to  Its  discretion,  ]nit  wo  bave  held  that  for  a  refusal  t  *  oxpri 
its  discretion  on  a  motion  of  which  It  »boold  take  cognizance  a  writ  of  er- 
ror win  lie." 

In  view  of  these  authorities  and  the  nature  of  the  facts  which  were 
so  presented  in  the  affidavits  on  the  motion  for  a  new  trial  in  the  pres- 
ent case,  we  cannot  see  that  the  ruling  of  the  court  below  in  denying 
the  new  trial,  in  the  exercise  of  the  discretion  which  was  vested  in 
that  court,  is  subject  to  review  in  this. 

It  is  assigned  as  error  that  the  court  failed  to  warn  the  jury  of  the 
danger  in  convictinpf  a  defendant  on  the  testimony  of  an  accomplice. 
This  assigmnent  is  based  upon  tlie  theory  tiiat  Frank  Werta,  tiie  ap^ 
plicant  for  citizenship,  was  an  accomplice  with  the  plaintiff  in  error, 
who  made  the  false  oath.  An  accomplice  is  "one  who  knowingly, 
voluntarily,  and  with  common  intent  with  the  principal  offender,  unites 
in  the  commission  of  a  crime."  People  v.  Bolanger,  71  Cal.  19,  11 
Pac.  799 ;  State  v.  Roberts,  15  Or.  197,  13  Pac.  896.  To  render  one 
an  accomplice,  "he  must  in  some  manner  aid  or  assist  or  participate  in 
the  criminal  act,  and  by  that  connection  he  becomes  equally  involved 
in  guilt  with  the  other  party  by  reason  of  the  criminal  transaction," 
People  V.  Smith,  28  Hun  (N.  Y.)  626.  Mere  knowledge  on  the  part 
of  n  witness  that  the  defendant  purposes  to  commit  a  crime,  or  does 
commit  a  crime,  does  not  render  the  witness  an  accomplice.  There  is 
notliing  in  the  evidence  in  the  bill  of  exceptions  to  show  that  Frank 
Werta  was  an  accomplice  within  these  generally  accepted  definitions. 
There  is  no  evidence  that  he  solicited  the  plaintiff  m  error  to  make  the 
oath  concerning  his  residence  in  the  United  States,  or  suggested  the 
fact^  \\  hich  were  sworn  to  or  assisted  him  in  or  incited  him  to  the  com- 
mission of  the  olTensc.  On  the  other  hand,  the  evidence  conveys  the 
impression  that  the  affidavits  as  to  tlie  time  of  Werta's  residence  in  the 
United  States  were  furnished  not  at  his  own,  but  at  the  instigation  of 
others.  Under  Ac  circumstances,  we  think  it  would  have  been  error  to 
caution  the  jury  on  the  theory  that  Werta's  testimony  was  that  of  an 
accomplice. 

It  is  said  that  the  court  erred  in  failing  to  charge  the  jury  that  the 
perjury  must  be  corrupt  and  malicious,  as  well  as  knowing  and  willful. 
Section  6395  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3654], 
under  which  the  plaintiff  in  error  was  indicted,  denounces  a  penalty 
against  one  "who  knowingly  swears  falsely  in  making  any  oath  under 
any  law  rclatinq-  to  naturalization."  The  court  in  charging  the  jury 
instructed  them  that  they  must  be  satisfied  beyond  all  reasonable  doubt, 
not  only  that  the  testimony  alleged  to  be  given  was  false,  but  that  it 
was  willfully  and  knowingly  false,  "that  he  willfully  and  knowingly 
testified  falsely."  This  was  clearly  sufficient.  It  was  not  necessary, 
in  order  to  commit  the  offense  defined  in  the  statute,  that  there  should 
have  been  any  purpose  of  gain  or  any  instig:ation  of  malice.  In  United 
States  v.  Edwards  (C.  C.)  43  Fed.  r>7,  it  wa-^  !icld  that  an  indictment 
under  the  statute  must  allege  that  the  false  oatli  was  taken  willfully. 
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and  that  an  alleg^ation  that  it  was  corruptly  taken  does  not  embrace 
the  element  of  willfulness. 

Error  is  assigned  to  the  refusal  of  the  court  to  instruct  the  jury  that 
they  could  not  convict  the  defendant  upon  mere  suspicion,  however 
strong,  but  only  ui)on  evidence  establishing  his  guilt  to  a  moral  cer- 
tainty and  beyond  a  reasonable  donbt.  The  instruction  so  requested 
would  have  been  proper,  but  the  court  was  not  bound  to  adopt  it  in  the 
precise  form  in  which  it  was  presented,  and  there  was  no  error  in  re- 
fusing it,  in  view  of  the  fact  that  the  court  properly  instructed  the 
jury  that  the  defendant  was  presumed  to  be  innocent,  that  they  would 
not  be  justified  m  returning^  a  verdict  of  ^ilty  unless  they  were  sat- 
isfied to  a  moral  certainty  and  after  a  consideration  of  all  the  evidence 
that  he  was  guilty,  and  said: 

"You  are  further  charged  that  you  cannot  convict  the  drfciulMut  npon  bis 
statementB,  adioissioos,  or  actions  alone.  Independently  of  bis  stntoiuents  or 
aetionflk  tbere  mut  be  other  evidence  tending  to  eliow  tbat  tbe  crime  has 
been  oonunltted.** 

And  further  said  that  It  was  mcumbent  upon  the  government  to 
prove  the  guilt  of  the  defendant  beyond  a  reasonable  doubt  and  by 
the  tcstimoin  of  two  witnesses,  or  by  the  testimony  of  one  witness 
and  corroborating  circumstances  with  reference  to  each  assignment  of 

perjury. 

It  is  contended  that  the  court  erred  in  refusing  to  instruct  the  jury  as 
follows : 

••Where  a  person  who  is  a  mariner  comes  to  the  United  States,  and  ufier- 
waids  follows  bis  business  as  n  mariner,  If  be  has  the  intention  ot  becomiug  a 
citizen  of  the  T^nitod  stntr-s.  bis  abode  on  American  veesela  would  constitute 

a  residence  In  the  United  States.'* 

The  difficulty  in  the  way  of  giviniL;  this  instruction  was  that  there 
wTi^  no  testimony  which  warranted  it.  There  is  nothing  in  the  evi- 
dence to  show  that  Werta  was  serving^  upon  American  vessels  prior 
to  March,  1901.  It  is  true  that  he  had  come  to  the  United  Stales  in 
1999  as  a  member  of  the  crew  of  a  Finnish  ship,  upon  which  ship  he 
had  signed  articles  for  a  round  trip  voyage  to  return  to  London ;  that 
while  on  said  ship  he  remained  at  Mobile,  Ala.,  about  three  months; 
and  that  thereafter  he  sailed  away  to  Buenos  Ayrcs  on  the  same  ship. 
His  remaining  for  that  period  of  time  in  the  United  States  on  a  for- 
eign vessel  without  having  formed  the  intention  to  remain  in  the 
United  States  constituted  no  residence  in  the  United  States.  The  in- 
struction was  properly  refused. 

It  is  assigned  as  error  that  the  court  sustained  the  objection  of  the 
district  attorney  to  the  introduction  in  evidence  of  a  document  purport- 
ing to  be  the  aj)plication  and  affidavit  of  Frank  Werta  to  the  local  board 
of  inspectors,  which  was  offered  for  the  purpose  of  impeaching  Wer- 
ta's  testimony.  The  court  ruled  that  the  affidavit  did  not  contradict 
the  testimony  of  the  witness.  We  cannot  say  that  there  was  error  in 
the  ruling,  for  the  affidavit  is  not  embodied  in  the  bill  of  exceptions. 

It  is  contended  that  the  court  erred  in  overruling  the  demurrer  of 
the  plaintiff  in  error  and  his  motion  in  arrest  of  jud^T'^irnt.  the 
ground  that  the  court  was  without  jurisdiction,  since  the  alleged  of- 
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fense  was  committed  in  naturalization  proceedings  in  a  state  court 
We  held  otherwise  in  Schmidt  v.  United  Sutes,  133  Fed.  257,  66  C.  C. 

A.  389. 
The  judgment  is  affirmed. 


nr»G  F<k1.  446.) 
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(Ciicolt  Court  of  Appeal8»  Ninth  Orcatt  October  14,  1007.) 

No.  1,807. 

UzNBS  AND  MiOTn*Tii  L«a8M^Actiow  rOB  BsKAOH— SomouncT  OF  En* 

DL'.NOE. 

A  Judgmeut  In  favor  of  the  lessoea  of  certain  mine  dumps,  which  they 
were  to  work  over  for  mlin  rnl  on  a  royalty  basis,  ii^niust  the  lessor,  tw 
an  nllopcHl  violation  of  the  lease  In  excludlne  i.huiitiiTs  from  the  prop- 
erty, held  not  supported  by  the  evidence,  a  preiwnderance  of  which  show- 
ed that  the  work  bad  been  abandoned  hj  tbe  leeaees  because  tbey  found 
It  unprofitable; 

In  Error  to  the  Circuit  Court  oi  the  United  States  fur  tiie  Northern 
Division  of  the  District  of  Idaho. 

Miron  A.  Folsom,  for  plaintiff  in  error. 

John  P.  Gray,  Albert  Allen,  and  J.  H.  Forney,  for  defendant  in  error. 
Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judc:c.  TIic  defendant  in  error  was  plaintiff  in  the 
court  below.  The  complaint  upon  which  tlie  action  was  there  tried, 
after  setting  out  the  ownership  and  operation  by  the  defendant  com- 
pany of  certain  described  mining  claims  near  the  town  of  Wardner,  in 
the  county  of  Shoshone,  Idaho,  together  with  hirge  banks  or  dtmips  of 
mine  waste  rock  from  its  said  mines,  that  had  accumulated  at  and 
near  the  months  nf  the  various  tunnels  entering-  the  mines,  and  near 
its  works  and  mills,  alleged  that  in  the  year  li)03  the  defcn-'pnt  en- 
tered into  an  agreement  by  which  it  leased  to  the  plaintiff  and  one  J.  B. 
Mackenzie  all  of  its  dumps  of  mine  waste  rock  situated  near  its  said 
mines  in  Shoshone  county  by  an  instrument  in  writing  which  is  set 
otit  at  large  in  the  complaint,  from  which  instrument  it  appears  that 
the  lessor  company,  for  and  in  consideration  of  the  royalties.  covcnant>, 
and  acfreements  in  the  lease  reserved,  and  to  be  kept  and  performed  by 
the  lessees,  leased  the  dumps  to  them  for  a  temi  expiring  at  n(x>n  on 
the  1st  day  of  October,  1907,  unless  sooner  forfeited  through  the  vio- 
lation of  any  of  the  covenants  of  the  lease.  In  consideration  of  the  de- 
mise, the  lessees  covenanted  and  ^frecd  with  the  lessor  as  follows: 

"(1)  To  ontor  upon  said  dvirnpR  or  banks  to  work  tbe  same  so  as  to  take  out 
the  greatest  possible  amount  of  lead  and  silver.  (2)  To  work  said  dumps  stead- 
ily and  contfnuoiiBlT  an  tb^  wf^ther  and  supply  of  water  for  wasbinir  will 
IKjnnit.  frdii)  tlio  date  cf  Hiis  U  asi-,  witli  at  least  five  men  and  with  as  much 
of  said  water  as  can  be  obtained  and  used.  Cessation  to  work  for  tbe 
total  number  of  twenty  days  of  any  calendar  month  eball  be  considered  a  vio- 
lation of  th<'so  covenants,  bin  no  work  sliall  l>e  requlreil  wliile  tht»  duni|is  ar*» 
frozen.  (3)  To  take  care  of  the  dumps  after  they  have  be^  worked,  so  as  to 
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prevent  their  aocumulatlng  upon  any  ground  of  tlie  lessor  not  intended  for 
SQcb  waste,  and  to  prevent  the  same  from  aecnmnlatlng  In  meh  a  way  tbat 

they  will  be  washed  iuto  Mile  (Milo)  creek,  or  the  South  Fork  of  the  Couer  d' 
Aicne  river,  or  upon  the  propertj-  of  any  i>orson  or  corporation  whatever. 
(4)  To  allow  said  lessor  and  its  ofBoers  and  ai^eots  from  time  to  time  to  en- 
ter upon  and  Into  nil  parts  of  said  banks  or  dumps  for  the  purpose  of  iuq^oe- 
tion.  (5)  To  not  assijrn  this  lonse,  or  any  interest  thereunder,  and  to  not 
sublet  the  said  premises  or  any  part  thereof,  without  the  written  assent  of 
said  lessor,  and  to  not  allow  any  person  not  in  iKTlTlty  with  the  parties  here- 
to to  take  or  hold  possession  of  said  premises,  or  any  part  thereof,  under  any 
pretense  wliatever.  (6)  To  pay  aa  r(\v;ilty  to  the  lessor  10  per  cent  of  the 
grow  value  of  the  product,  lees  freight  and  treatmrat  and  other  smelting 
charges;  the  lessor  to  ship  and  sell  all  of  the  product  and  pay  the  lessees 
the  return  from  the  same,  less  the  royalty  due  lessor,  and  any  other  ctinrges 
there  may  be  against  tbe  lessees  growing  ont  of  the  lease.  (7)  To  put  np  a 
bond  signefl  by  Mivlsmen  satisfactory  to  the  le--'^  r  for  in  lieu  fhcroof  a  eapb 
bond),  in  the  sum  of  five  thousand  dollars  ($5,uuu.u0j,  within  ten  days  from 
date,  sofllclent  In  ISonn  to  protect  tbe  lessor  from  any  damage  which  tbe  lessees 
may  do  to  the  property  of  the  lessor,  or  to  the  property  of  any  other  person, 
and  to  protect  the  lessor  against  any  loss  or  damage  whatever  by  reason  of 
any  act  of  the  lessees,  and  to  protect  the  lessor  against  Hens  for  labor  or 
supplies.  (8)  To  eondnet  the  workings  of  all  the  said  dumps  as  desired  by 
tbe  lessor,  in  so  far  as  the  said  work  or  operations  may  interfere  wlUi  tbe 
operations  of  tbe  lessor  of  Its  property,  snch  Interference  to  be  decided  by  the 
manaj^er  only.  (9)  To  deliver  to  said  lessor  the  said  premises,  with  the 
purtenances,  in  good  order  and  condition,  without  demand  or  notice  on  said 
1st  day  of  October,  or  at  any  time  previous  upon  demand  for  forfeiture,  or 
upon  demand  If  the  continuance  of  operations  by  the  lessees  would  Interfere 
with  the  work  of  the  lessor,  or  would  require  the  use  of  water  needt  d  by  the 
lessor,  or  where  the  continued  working  by  the  lessees  would  require  the  ter- 
ritory needed  by  tbe  lessor.** 

The  complaint  further  alleged  that  within  10  days  after  entering 
into  the  agreement  the  plaintiff  and  Mackenzie  executed  to  the  mining 
company  the  bond  mentioned,  and  entered  upon  the  performance  of 

their  part  of  the  contract,  and  selected,  with  the  consent  and  approval 
of  the  defendant  company,  the  place  where  the  workinq-  of  the  dumps 
should  begin,  and,  in  order  that  such  working  should  not  in  any  man- 
ner interfere  with  the  work  of  the  defendant  company,  constructed,  at 
considerable  expense,  a  tramwa>',  the  defendant  company  furnishing 
the  material  therefor,  such  tramway  being  constructed  for  the  purpose 
and  use  of  the  defendant  company,  so  that  it  could  deposit  the  ores 
being  mined  by  the  defendant  in  such  a  place  that  the  working  by  the 
plaintiff  and  Mackenzie  would  not  interfere  with  the  defendant's  work, 
after  which  tiie  plaintiff  and  2blackenzie  forthwith  constructed  at  one 
of  the  dumps  a  plant,  consisting  of  flumes,  jigs,  and  other  appliances 
for  the  concentration  and  separation  of  tlu  <  res  contained  therein  from 
the  waste  rock,  and  also  constructed  a  platform  across  Milo  Gulch,  to 
prevent  the  waste  from  their  works  from  filling  up  or  interfering  with 
that  stream,  and  thereupm  commenced  the  contemplated  operations, 
carrying  tlie  work  on  with  more  than  five  men,  and  continued  in  such 
work,  in  accordance  with  the  terms  and  conditions  of  the  lease,  until 
on  or  about  June  8,  1903,  at  which  time  the  lessees  were  compelled  to 
suspend  their  work  on  account  of  a  tcmpnrary  lack  of  water  in  Milo 
Gulch  ;  that,  during  the  time  the  lessees  so  operated,  they  extracted  and 
delivered  to  the  defendant  company,  to  be  shipped  and  ^melted,  and 
in  accordance  with  the  terms  of  the  contract,  50,660  pounds  of  concen- 
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trates  containing  silver  and  lead,  of  the  value,  less  freight  and  treat- 
ment and  other  charges,  of  .$042.44,  which  sum  of  money  was  received 
therefor  by  the  defendant,  and  was  divide  between  the  respective  par- 
tics  in  accordance  with  the  terms  of  the  contract;  that  on  or  about  July 

25,  ]!H)3,  and  while  the  plant  of  the  lessees  was  shut  down  bv  reason 
of  the  temporary  lack  of  water  to  operate  it,  and  during  the  absence 
of  the  lessees,  the  defendant  company,  contriving  to  injure  the  lessees, 
and  without  tiieir  knowledge  or  consent,  and  in  violation  of  the  provi- 
sions of  the  lease,  wrongfully  deposited  large  quantities  of  rock  in 
such  ]>osition  that  it  would  roll  down  and  destroy  the  works  of  the 
lessees,  and  that  they  were  so  destroyed,  and  at  the  same  time,  with- 
out notice  or  demand.  wroni:;^fully  took  possession  of  the  dumps,  and 
has  ever  since  excluded  the  lessees  therefrom,  resulting  in  damage  to 
the  lessees  in  the  sum  of  $100,000 ;  that  subsequently,  and  prior  to  the 
commencement  of  the  action,  Mack.nzie,  for  a  valuable  consideration, 
sold  and  assigned  to  plaintiff  all  of  his  right,  title,  interest,  and  claim 
under  the  lease,  together  with  all  of  his  interest  in  and  to  said  dumps, 
jip^s.  flumes,  tools,  and  other  property  belonging  to  the  plaintiff  and  the 
said  Mackenzie. 

The  defendant  in  its  answer  admitted  the  making  of  the  lease,  but  put 

in  issue  the  other  material  allegations  of  the  complaint,  and  further  an- 
swered, and  alleged,  among  other  things,  that  the  plaintiff  and  Macken- 
zie took  possession  under  the  terms  of  the  contract  of  all  the  dumps  de- 
scrilx'd  in  the  complaint,  and  constructed  certain  llumcs,  jii^s,  etc.,  for 
the  purpose  of  working  the  dumps;  that  among  others  was  a  dump 
known  as  the  "Stemwmder  dump,"  the  works  erected  on  which  did 
not  cost  more  than  $100;  that  alwint  June  8,  1903,  and  after  working 
the  dninp,  the  plaintiff  and  Mackenzie  found  that  they  contained  such 
a  small  amount  of  lead  and  silver  that  they  could  not  be  worked  with 
a  profit,  and  because  they  were  unable  to  pay  the  laborers  emplo\  cd  in 
the  work  the  said  lessees  on  or  about  the  date  mentioned  abandoned 
the  work;  that  such  abandonment  was  not  caused  by  any  lade  of 
water,  or  because  the  dump  was  frozen,  or  from  any  indemency  of  the 
weather;  that  the  plaintiff  and  ^Tackenzie  ceased  work  continuously 
for  a  total  number  of  more  than  20  days  in  the  mf^iiitli  of  June,  1003, 
by  reason  of  which  cessation  of  work  they  abandoned  and  forfeited  all 
rights  under  the  lease,  and  that  neither  of  them  ever  afterwards  at- 
tempted to  resume  work  thereunder;  that  the  lessees  did  not  conduct 
their  work  as  desired  by  tlie  lessor,  but,  on  the  contrary,  so  as  to  in- 
terfere with  the  operation  by  the  lessor  of  its  property,  and  that  the 
manager  of  the  defendant  company  on  or  about  July  1,  1903,  decided 
that  the  method  of  working  which  had  been  adopted  by  the  plaintitf 
and  Mackenzie  interfered  with  the  operation  by  the  lessor  of  its  said 
property,  and  caused  the  plaintiff  and  Mackenzie  to  be  notified  of 
such  dedsion;  that  on  or  about  July  1, 1903»  the  defendant  needed  for 
durnpinc:  purpo^^cs  the  use  of  a  certain  portion  of  the  Stemwinder 
dump  which  had  been  occupied  by  the  plaintiff  and  Mackenzie,  and 
that  on  or  about  that  date,  and  after  the  plaintiff  and  Mackenzie  had 
dc^ed  down  their  said  work  and  abandoned  or  forfeited  the  same,  the 
defendant  notified  them  of  that  fact,  and  to  remove  a  certain  flume  and 
other  works  from  a  portion  of  that  dump  if  they  considered  the  same 
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of  any  value,  but  that,  notwithstanfling  that  there  was  such  notice,  the 
plaintiff  and  Mackenzie  failed  to  remove  such  property,  and  that  there- 
after, and  on  or  about  July  25,  1903,  the  defendant  in  the  course  of 
its  minuig  operations  resumed  die  use  of  a  portion  of  the  Stemwinder 
dump,  as  a  result  of  which  a  portion  of  one  of  the  flumes  was  in- 
jured to  an  extent  not  excecdiiiLT  $1'^,  but  that  such  injun,'  was  with- 
out the  fault  of  the  defendant,  and  after  the  plaintiff  and  Mackenzie 
had  been  given  reasonable  opportunity  to  remove  the  same;  that  the 
said  acts  of  the  defendant  did  not  interfere  with  the  working  by  the 
plaintiff  and  Mackenzie  of  any  other  of  the  dumps  mentioned  in  the 
lease,  or  any  portion  of  the  Stemwinder  dump,  except  such  as  was 
needled  by  the  defendant  company ;  "that,  notwithstanding  the  acts  of 
abandonment  or  forfeiture  on  the  part  of  said  Mackenzie  and  said 
plaintiff  of  said  contract,  defendant  has  not  at  any  time  excluded,  and 
does  not  now  exclude,  the  said  plaintiff  or  the  said  Mackenzie,  or  either 
of  them,  from  any  portion  of  any  of  said  dumps  except  the  portion  re- 
quired for  dumping  purposes  as  hereinabove  specified;  but  defendant 
allegfes  that  neither  ])!:iintiff  nor  Mackenzie  has  ever  attempted  to  re- 
sume work  thereon.  And  defendant  alleges  that  it  has  not  removed 
any  portion  of  said  dumps  mentioned  or  described  in  said  contract,  but 
defendant  has  added  to  said  dumps  in  the  course  of  its  operations." 

At  the  trial  the  plaintiff  waived  any  and  all  damages  growing  out 
of  injury  to  its  flumes  and  other  apparatus,  claiming  only  damages  for 
loss  of  prospective  profits,  and  at  tlie  concUi^^ion  of  the  plnintiff'i  rn'^e 
the  defendant  moved  the  court  for  a  direction  to  the  jur^•  tr>  return  a 
verdict  in  its  favor  on  the  grounds  that  the  evidence  was  too  uncer- 
tain and  speculative  for  a  basis  for  any  verdict,  that  Uie  lease  was  ter- 
minated by  notice  given  by  the  manager  of  the  defendant  company  of 
the  interference  by  the  work  of  the  lessees  with  the  mining  operations 
of  the  lessor,  and  that  the  undisputed  evidence  showed  breaches  of  the 
covenants  of  the  lease,  in  that  the  lessees  abandoned  the  said  work  and 
also  violated  those  clauses  of  the  lease  prohibiting  the  assignment 
thereof,  or  any  interest  therein,  and  against  4he  subletting  of  any  part 
thereof. 

In  denyinc:  the  motion  so  made  by  the  defendant,  as  well  as  in  it'^ 
instructions  to  the  jury,  and  in  its  su!)scquent  order  overruling:  the 
defendant's  motion  for  a  new  trial,  the  court  below  expressed  grave 
doubts  as  to  the  sufficiency  of  the  evidence  upon  which  to  rest  a  ver- 
dict for  damages  for  loss  of  anticipated  profits,  and  in  respnect  to  the 
alleged  assignment  by  one  of  tiie  lessees  to  the  other  of  his  interest  in 
the  iCnsc.  and  in  respect  to  tlic  allei^fed  sublcttlnpf,  and  also  in  respect  to 
the  alleged  termination  of  the  lease  on  the  ground  of  the  interference 
by  the  lessees'  works  with  the  operations  of  the  defendant  company. 
We  do  not  deem  it  necessary  to  decide  either  of  those  questions,  for 
the  reason  that  a  careful  consideration  of  the  record  satisfies  us  that 
the  lease  and  all  work  thereunder  was  abandoned  by  the  lessees  shortly 
after  the  commenrement  of  the  work,  not  because  of  any  lad'  nf  v/a 
ter.  or  because  any  of  the  dumps  were  frozen,  or  because  of  any  state 
of  the  weather,  but  because  of  their  financial  difficulties,  and  because 
they  found  the  work  unprofitable.  We  think  thb  plainly  appears  from 
the  plaintiffs  own  testimony,  taken  as  a  whole,  and  in  connection  with 
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the  undisputed  fact,  shown  by  the  record,  that  after  the  lessees  su^^- 
pendcd  all  of  their  work  they  left  that  section  of  the  country  and  leased 
the  dumps  to  Relling  &  Williams,  who,  after  working  tliere  awhile,  also 
"got  tired  and  quit." 
The  judgment  is  reversed,  and  the  case  remanded. 


(154  Fed.  800.) 

TOTB  SANTA  AKA. 

(Circuit  C!ourt  of  Appeals,  Ninth  Circuit  June  7,  1907.) 

No.  1,367. 

1.  SHIPTIJirG— ftFTfEBAT,  A  VKRAQB— EFFECT  OF  STIPUr.ATTONS  OF  BUX  OF  LaPTNO. 

Wiiile  tiie  parties  to  a  sliipping  contract  may  by  ciearly  expressed  terms 
either  enlarge  or  limit  tbe  carrier's  liability  In  respect  to  general  av^age^ 
it  is  the  settled  rule  that  stipulations  in  bills  of  lartiir^'.  oxomptlng  the  car- 
rier from  liability  for  damage  or  losses  arising  fruui  certain  specified 
causes,  do  not  affect  his  liability  tik  general  average  ocmtrlbotlon,  althoui^ 
tbe  loss  may  cccar  from  one  or  more  of  tbe  excepted  caoses.^ 

2.  Same— LiAnir,iTY  or  X'fssel— Failithe  to  Enforce  Lte!T. 

If  a  master  fails  to  retain  tbe  lien  which  by  law  he  has  on  the  goodii  of 
all  shippers  for  tlieir  Just  proportion  In  a  general  average  contrltmtlon, 

and  flclivors  tho  poods  without  requiring  payment  or  a  general  average 
bond  or  other  security  for  the  payment  thereof,  he  and  the  shipowner  be> 
come  personally  liable  for  tbe  fnil  amount  of  tbe  general  average  ooo^ 

tribntlon,  which  all  Interests  should  pay  to  the  persons  suftering  loss. 

\Va\.  Note.-  Ior  cases  in  point,  see  Cent.  Dig.  vol.  44,  Shipping,  f  624.] 

3.  SAMK— ADJXJSTMENiy— Vauditt. 

An  adjustment  in  general  average,  made  by  an  adjuster  sSlected  by  the 

Tessiol.  on  proofs  submitted  by  all  parties,  held  not  Impeaebed  by  the  ves* 

R»'!  owner  for  fraud. 

4.  Same  -Surr  to  Enfobce  A waud— Issues. 

Where  a  libel  was  filed  to  enforce  a  general  average  award  made  by  an 
adjuster,  and  only  asked  for  a  readjustment  In  case  objections  made  to 
tbe  validity  of  the  award  by  defendant  should  l>e  sustained,  the  libelant 
cannot  complain  tbat  a  readjustment  was  not  made,  wbere  sucli  objections 
were  overruled,  and  tbe  award  made  by  tbe  adjuster  accepted. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 

In  June.  1900,  while  the  steamer  Santa  Ana  was  on  a  voyage  from  Seattle 
to  Nome  with  passengers  and  a  general  cargo  of  merchandise,  fire  broke  out 
In  the  cargo,  and  for  the  general  safety  it  became  necessary  to  pottr  water 

and  injort  steam  into  tho  hold  to  extlnp:n!sli  the  fire.  After  It  was  extincrnfsh- 
ed.  the  hatches  were  removed,  and  a  portion  of  the  cargo  which  bad  been  to- 
tally damaged  was  cast  overboard.  Tbe  vessel  tben  proceeded  to  ber  destina* 
tion  at  Noiuo,  Alaska,  where  her  car^ro  was  discharged.  :Much  of  It  Avas 
found  to  be  damaged  by  fire,  emolie,  and  steam.  A  large  proportion  of  the 
cargo  was  the  property  of  the  appellee,  and  It  consisted  of  lumber,  fomlture, 
bedding,  groceries,  wines,  liquors,  cigars,  dry  goods,  gambling  appliances, 
stage  scenery,  etc.,  all  for  the  purpose  of  establishing  at  Nome  a  theater  and 
a  store  and  saloon  for  the  sale  of  wines,  liquors,  cigars,  and  gambling  appli- 
ances. At  the  time  of  the  arrivnl  of  tlie  vessel  at  Noinr.  there  was  no  govern- 
ment there,  nor  any  court  by  which  contribution  in  general  average  could 
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hflTe  been  ascertnlnpd  or  adjusted.  After  the  nppcllee's  cargo  liad  been  re- 
moved to  Its  wareliouse.  a  survey  wa^  made  of  It  by  oue  W.  W.  Gollln.  who 
was  a  Bunrejor  for  the  board  of  marine  underwriters  of  Sau  Francisco.  In 
ntaking  the  survey,  according  to  his  own  testimnny  and  thnt  of  W.  D.  Wood, 
Gollln  acted  at  the  Instanee  of  and  reprinted  tiie  ship.  According  to  the 
tefltimony  of  other  wftneMM,  GoUIn  claimed  to  ropre»ciit  the  liuraruice  com- 
imnle?  1ti  w}:irh  tho  nppollno'q  rarpo  was  Insurod.  The  survey,  as  It  appears 
from  tbe  evidence,  was  su^rlicial  and  incomplete.  A  certificate  was  issued 
to  the  appellee  showing  tiie  total  damage  to  Its  cargo  by  lire  and  steam  to  be 
fbe  sura  of       17.06.  On  the  retum  of  tlie  vessel  to  San  Francisco  In  Octol>er. 

the  matter  was  placed  In  the  hands  of  an  average  adjuster  for  ad- 
Jnstment.  The  adjustment  was  delayed  from  Tarlons  causes  and  was  not 
n  [1,1  1.  f.  ,]  irntn  December,  1902»  In  the  adjustment  the  vessel  was  valued 
at  $^.000,  the  freight  at  $1,928,  and  the  cargo  at  165,154.  The  appellee's  car- 
go was  valued  at  $36,192  at  Its  point  of  destination.  The  adjoster,  after  al- 
lowing  various  credits  to  the  vessel,  found  and  ass*  ^^^fd  the  sum  of  $12,907.01 
as  the  net  amount  which  the  vessel  should  contribute  and  pay  to  the 
appellee  after  deductluj;  his  contributory  share.  The  appellee  demanded  of 
the  owners  of  the  vessel  the  payment  of  their  coutrlhutlon  so  adjusted,  but 
payment  was  refused,  and  thereupon  the  appellee  filed  its  Hbel  prnyins  for  a 
decree  that  the  award  of  the  adjuster  be  enforced  by  the  decree  of  the  court 
against  the  vessel,  her  tackle,  apparel,  furniture,  etc. 

Tlie  bills  of  lading-  under  which  the  appellee's  cargo  was  consigned  contain- 
ed, ainoufT  others,  the  following  provisious: 

"(a)  General  sTerage,  If  any/ to  he  adjusted  according  to  the  Tork-Antwerp 
rules  of  1890. 

"(b)  It  Is  agreed  that  no  lien  shall  attach  to  any  of  the  vessels  employed  in 
ttie  pnformance  of  this  contract  for  any  breach  thereof,  and  such  lien  Is 
hereby  waived. 

"<c)  It  is  further  stipulated  and  agreed  that  in  all  cases  ot  loss  of  any  por- 
tkm  or  the  whole  of  said  goods  and  merchandise^  the  amount  of  claims  shall 
he  restricted  to  the  cash  value  of  such  goods  or  merchandise  at  the  original 
port  of  shipment,  and  that  all  claims  for  either  partial  or  total  loss  or  damage 
shall  be  ascertained  and  adjusted  upon  the  same  basis  of  value. 

"f'fl"^  In  the  event  that  said  Seattle  i^t  Yukon  Trnn-^-porTntion  Company  shall 
become  liable  for  any  injury,  damage  or  loss  to  said  proi>erty,  it  shall  receive 
the  benefit  of  any  insurance  thereon  tn  faTor  of  the  shipper,  owner  or  con- 
signee." 

The  District  Court  held  that  these  provisions  of  the  bill  of  lading  had  no  re- 
lation to  the  question  of  tlie  liability  of  the  ship  in  general  aTerage,  and  on 
exceptions  to  the  answer  ruled  out  all  defenses  based  thereon.  TJpon  the  final 
bearing  a  decree  was  entered  for  the  appellee  enforcing  the  adjustment  made 
nt  Ban  Franciaco,  whereby  general  average  contribution  was  awarded  to  the 
appellee  In  the  sum  of  $12,907.01 

Nathan  H.  Frank,  H.  S.  Griggs,  and  Peter  &  Powell,  for  appellant 
William  H.  Brinker,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  IS  contended  that  by  the  provisions  of  the  bills  of  lading  the  entire 
question  of  general  average  as  set  forth  in  the  York-Antwerp  rules 
of  1S90  is  incorpnrnted  in  anrl  made  a  part  therfof,  and  that  the  pro- 
visions of  the  biils  of  la  linn:  which  arc  set  forth  in  the  foregoing  state- 
ment of  facts  should  have  been  given  full  force  and  effect,  and  should 
have  been  held  to  qualify  the  liability  of  the  ship  in  jgeneral  average. 
To  this  it  is  to  be  said  that,  v^rhile  the  parties  to  a  shipping  contract  may 
by  dearly  expressed  terms  either  enlarge  or  limit  the  carrier's  liability 
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in  respect  to  general  average,  it  is  the  settled  rule  th:it  stipulations  in 
bills  of  lading  exempting  the  carrier  from  damages  ui  losses  arising 
from  certain  specified  causes  do  not  affect  his  liability  in  general 
average  contribution,  although  the  loss  may  occur  from  one  or  more  of 
the  excepted  causes  so  specified. 

In  Carver's  Carriage  by  Sea,  §  80,  it  is  said : 

"Tho  sliipowTipr's  obligation  to  contrnviite  to  p^neral  arpmj;<?  sncrlflces  of 
the  cargo,  made  during  tbe  voyage,  will  continue,  notwithstanding  general 
words  in  tlie  Wtl  of  lading  which  may  seem  wide  eooveb  to  enliule  tbat  Ih 
ability.  If  the  liability  la  not  to  exist,  that  mnst  be  sUpiilated  In  express 
termn.** 

In  Crooks  v.  Allan,  5  Q.  B.  D.  38,  Lush,  L.  J.,  said : 

**The  office  of  the  ttill  of  Indinj;  is  to  provide  for  tbe  rigrlit*;  and  liabilities 
of  tbe  parties  in  reference  to  the  contract  to  carry,  and  is  not  concerned  with 
liabilities  to  contribution  In  general  aTerage,  and,  unless  the  contrary  ap> 
pears,  the  words  used  must  be  so  construed." 

The  same  was  held  in  Schmidt  v.  Royal  Mail  Steamship  Co.,  45  L. 

J.  Q.  B.  646.  In  The  Roanoke,  59  Fed.  161,  8  C.  C.  A.  67,  the  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit,  followiuc:  the  cases 
just  cited,  held  that  the  clause  in  a  bill  of  ladings  exemptin[T^  carriers 
from  liabih'ty  for  any  loss  or  damage  arising  from  fire  and  wet.  and  giv- 
ing him  the  benefit  of  the  insurance,  affected  only  rights  and  habilities 
incident  to  the  contract  of  carriage,  and  that  they  do  not  exempt  the 
vessel  from  a  gfeneral  average  claim  for  damage  caused  in  extinguish- 
ing fire.  We  find  no  case  holding  to  the  contrary  of  this  doctrine,  an<l 
we  find  no  error  in  its  application  by  the  court  below  to  tlie  provisions 
of  the  bills  of  lading  in  the  present  case. 

It  is  contended,  further,  that,  if  the  adjustment  be  conceded  to  be 
the  basis  of  the  appellee's  right,  the  court  nevertheless  erred  in  en- 
tering a  decree  against  the  appellant  for  the  entire  amount  to  be  con- 
tributed to  the  appellee,  instead  of  for  the  ship's  individual  proportionate 
contribution.  It  is  well  settled,  however,  that  if  the  master  fails  to 
exercise  the  lien  which  by  law  he  has  on  the  goods  of  all  shippers  for 
their  just  proportion  in  the  general  average  contribution,  and  delivers 
the  goods  widiout  requiring  pavment  or  a  general  average  bond  or 
other  security  for  the  payment  thereof,  he  and  the  shipowner  become 
personally  responsible  for  the  full  amount  of  the  general  average  con- 
tribution, which  all  interests  should  pay  to  th-  persons  aggrieved. 
Carver's  Carriage  by  Sea,  §  442;  Dike  v.  Propeller  St.  Joseph.  6  Mc- 
lean, 616,  Fed.  Cas.  No.  3,908;  Heye  v.  North  German  Lloyd,  33  Fed. 
60,  2  L.  R.  A.  m;  The  Allianca  (D.  C.)  ti4  Fed.  871;  Crooks  v. 
Allan,  5  Q.  B.  D.  38. 

The  appellant  seeks  to  excuse  itself  from  liability  to  contribute  the 
whole  amount  on  the  q-ronnd  that  an  avern.ge  bond  was  impracticable, 
and  that  all  reasonable  ctTorts  were  made  to  adjust  the  damas^^e  by 
such  means  as  were  at  hand,  and  to  obtain  such  security  as  was  practi- 
cable. But  the  record  is  barren  of  evidence  to  sustain  this  contention. 
We  find  nothing  m  the  testimony  to  show  that  a  general  average  bond 
was  demanded,  or  that  security  could  not  have  beai  obtained  as  a  con- 
dition for  the  (klivery  of  the  ijoodv  The  cargo  was  of  considerable 
value,  and  it  is  not  to  be  assumed^  in  the  absence  oi  proof,  that  the 


Digitized  by  Google 


THE  aAKTA  ANA. 


315 


consignees  were  unable  to  furnish  security.  In  order  to  preserve  its 
lien,  it  was  not  necessary  for  the  ship  to  retain  the  cargo  on  board. 
Wdlinan  v.  Morse,  76  Fed.  573,  22  C.  C.  A.  318.  It  appears  from  the 
evidence  that  the  appellant  had  a  warehouse  at  Nome  in  which  it  could 
have  stored  the  cargo  without  relinquishing  its  lien  for  general  con- 
tribution. 

It  is  urged  that  the  appellee  should  be  limited  to  the  recovery  of  $3,- 
617.03,  the  amount  of  its  loss  as  estimated  by  Mr.  Gollin,  and  it  is 
argued  that  fraud  sufficient  to  impeach  Ae  adjustment  is  indicated  in 
the  fact  that  the  appellee  took  away  its  goods  without  making  any  pro- 
test aG:ainst  that  estimate,  and  soon  thereafter  presented  to  the  appellant 
an  affidavit  showing  its  damage  to  be  onlv  one-half  of  the  amo-mt  sub- 
sequently claimed;  and,  ag^ain,  two  years  later,  presented  a  sujiplement- 
al  affidavit  increasing  its  damage  to  nearly  $20,000.  But  these  facts 
are  not  necessarily  indicative  of  fraud.  The  examination  by  Gollin 
was  cursory  and  incomplete.  He  did  not  attempt  to  make  an  adjust- 
ment in  general  average.  The  certificate  was  never  accepted  by  the 
appellee.  The  evidence  shows  that  the  extent  of  the  appellee's  loss 
was  not  then  known  even  to  the  appellee's  agent,  and  was  not  ascertain- 
ed or  ascertainable  until  a  date  considerably  later.  The  facts  attending 
the  adjustment  and  the  method  pursued  in  arriving  at  the  award  present 
nothing  to  discredit  the  result.  After  the  ship  returned  from  Nome, 
she  went  to  San  Francisco,  and  there  the  appellant  selected  C.  W. 
Gibbs,  an  adjuster  of  marine  losses,  to  make  an  adjustment  in  general 
average.  The  insurance  companies  to  which  the  appellee  had  made  its 
proofs  of  loss  presented  the  proofs  to  the  adjuster.  The  appellant 
also  submitted  proofs.  The  adjuster  called  on  both  parties  for  ad- 
ditional proofs,  which  were  furnished,  and  upon  such  evidence  the  ad- 
justment was  made.  We  find  no  error  in  the  conclusion  reached  by  the 
trial  court  that  the  adjustment  is  not  impeachable  for  fraud. 

The  appellant  further  objects  to  tlie  award  so  made,  in  the  adjustment 
at  San  Francisco,  oti  the  ground  that  the  testimony  shows  that  a  large 
portion  of  the  goods  that  were  allowed  to  participate  in  the  general 
average  were  injured  by  fire  and  smoke,  and  that  the  fire  and  smoke 
damage,  which  is  not  allowable  in  general  average,  was  not  segregated 
from  the  damaj^fe  from  steam  and  water.  In  the  record  which  is  be- 
fore us  we  do  not  find  that  the  appellant  has  presented  any  evidence  on 
which  to  base  this  objection.  Its  only  testimon_y-  as  to  damage  by  fire 
is  that  found  in  the  deposition  of  Gollin.  He,  in  answer  to  the  ques- 
tion whether  the  appellee's  goods  showed  scorching  or  other  effects 
of  fire,  answered:  "There  was  a  great  deal  of  damage  done  by  steam. 
O.  Outside  of  steam?  A.  There  were  signs  of  scorching-  there."  If 
any  considerable  portion  of  the  damage  allowed  in  the  adjustment  was 
the  direct  result  of  the  fire,  the  appellant  had  it  in  its  power  to  prove 
that  fact  The  appellee,  in  consequence  of  its  understanding  that  the 
District  Court  had  ruled  on  exceptions  to  the  answer  that  the  adjust- 
ment was  not  binding  upon  cither  party  to  the  suit.  ttx)k  testimony 
in  full  and  in  d<'t;iil  ns  to  the  nature,  cause,  and  extent  of  the  injury  to 
its  floods,  as  a  basis  for  a  new  adjustment  which  it  expected  the  court 
to  make.  Tlie  appellant  now  points  to  items  of  fire  damage  which  that 
testimony  discloses,  and  on  that  bases  its  present  contention;  but  an 
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examination  of  that  evidence  leads  to  the  conclusion  that  the  fire  dam- 
age was  proportionately  inconsiderable.  We  have  no  ground  for 
saying  tiiat  the  adjusunent  made  in  San  Francisco  was  based  in  any 
degree  whatever  on  damage  from  fhat  souroe,  and,  as  the  evidence  of 
the  damage  to  tiie  appellee's  goods  so  taken  at  length  and  uncontra- 
dicted shows  a  general  damage  largely  in  excess  of  that  found  by  the 
adjuster,  wc  are  justified  in  assiimint::  that  the  adjustment  was  made  as 
it  shonld  have  been  made,  on  damage  from  steam  and  water  only,  and 
on  a  proper  consideration  of  the  law  and  rules  applicable  to  sucli 
adjustments. 

The  appellee,  although  it  has  not  appealed  from  the  decree,  contends 
that,  since  the  court  below  held  that  the  adjustment  was  not  binding 

upon  either  party,  this  court  should  on  this  trial  de  novo,  upon  the 
evidence  whicli  is  presented,  make  a  prop>er  adjustment  of  the  loss  and 
assess  against  the  appellant  its  just  contributory  share,  which  share, 
it  Is  urged,  is  an  amount  considerably  greater  than  that  assessed  by  the 
adjuster.  We  find  that  on  exceptions  to  appellant's  answer  to  the 
libel  the  court  below  held  that  the  general  average  adjustment  made  in 
San  Francisco  was  not  conclusive,  but  might  on  the  final  hearing  be 
impeaciied  On  some  of  the  grounds  of  error  of  law  or  fact  alleged  in 
the  defense.  The  appellee  in  its  original  libel  had  alleged  the  ad- 
justment made  in  San  Francisco  and  prayed  for  a  decree  to  enforce  it 
After  the  court  had  so  ruled  on  exceptions  to  the  answer,  the  appellee, 
with  the  leave  of  tlie  court,  filed  amendments  to  its  libel,  in  which, 
while  not  attacking  the  adjustment  and  award,  it  prayed  that  if  upon 
the  linal  hearing  the  court  should  find  the  adjustment  defective,  in- 
correct, or  in  any  manner  insufficient  to  bind  the  vessel  and  all  others 
concerned,  the  court  upon  a  PJpP^t^  consideration  of  all  the  evidence 
make  a  proper  adjustment.  The  court,  on  the  final  hearing,  having 
failed  to  find  that  the  adjustment  was  open  to  any  of  the  objections 
presented  by  the  answer,  was  not  required  to  make  a  new  adjustment  at 
the  instance  of  the  appellant.  It  was  not  required  to  make  a  new  ad- 
justment at  the  instance  of  the  appellee,  for  the  reason  tliat  the  latter 
had  not  in  its  pleadings  repudiated  or  attacked  the  adjustment,  but, 
on  the  contrary,  had  sued  upon  it  and  had  prayed  for  its  enforcement, 
and  had  asked  die  court  to  make  a  new  adjustment  only  in  case  the  ad- 
justment sued  upon  was  found  to  be  subject  to  the  objections  urged 
against  it  by  the  appellant.  I'nder  the  issues  presented  by  the  plead- 
ings, the  appellee  must  be  content  here,  as  in  the  court  below,  with  the 
adjustment  award. 
The  decree  is  affirmed,  with  costs  to  the  appellee. 

I.  Natdbi  or  Right  to  Oomtbidtitioii. 

[a]  (V.  S.  1807)  A  tn^  tow!npr  bfirge<?  from  one  port  to  another  is  not  bound 
up  witb  tliem  into  a  siugle  maritime  adventure,  m  as  to  be  subject  to  ihe 

1  Sup]>leuienta]  to  note  to  Pacific  Mail  S.  8.  Ok  T.  Mew  York,  H.  ft  B.  Mlo. 
OOb,  20  G.  C.  A.  357. 
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law  of  general  arerage,  eren  though  her  oompenBatlon  for  Ibe  towage  It  mea»> 
vred  by  the  ft  '!2:lif  .  atn  l  ]>y  the  barges.  Tberpforo  the  act  of  the  tug  in 
cutting  looae  from  them,  and  allowing  tbem  to  go  asbore,  in  order  to  save  her- 
fielf  from  a  like  fate,  will  not  mlijeet  ber  to  a  general  average  contribution. 
21  l  ed.  G71  (ISM)  z«reraed.— Tlie  J.  P.  Donaldaon,  167  U.  B.  060, 17  Sop.  Gt 
IK>U  42  L.  Ed.  292. 

II.  PmiLs  AND  Acts  Which  a.R£  Grounds  for  Contrirution. 

[a]  ir.  S.  Ib'JS)  Section  3  of  the  Ilarter  act  (Act  Feb.  i:},  1S'J3.  c.  105,  27 
Stat  445  IIL  S.  Coiiip.  St  1901,  p.  294GJ),  which  provides  that  if  the  t^hipowner 
ezerdwd  dne  diligeuce  to  make  the  vessel  seaworthy,  etc.,  neither  the  vessel 
Tu>r  ?i'  r  owner  shall  be  respoDsible  for  faults  or  errors  In  her  navij^tlon  or 
maiiagLtiieut,  does  not  fflve  an  owner  who  has  exercised  such  diligence  a  right 
to  coutrlbutii  II  m  general  averiij^c  for  sacrifices  made  to  save  vessel  and  cargo, 
when  stranded  through  negligence  of  the  ship's  offit^rs.  S2  Fed.  472,  affirmed. 
— Flint  V.  Chrlstali,  171  U.  S.  187,  18  Sup.  Ct  831,  43  L.  Ed.  130. 

(b)  (U.  S.  1890)  Increased  damage  by  smoke,  caused  by  attempt!  to  ex- 
tinguish rtre  by  tumini?  steam  Into  the  hold,  !s  no  foundation  for  a  general 
average  claim,  where  the  damage  due  to  the  smoke  and  that  due  to  the  (^tcaui 
cannot  be  distinguished.  70  Fed.  262  (1SIK>)  affirmed. — lieliance  Marine  lus. 
Oo.  v.  New  York  &  C.  Mail  S.  S.  Co.,  77  Fed.  317,  28  a  C.  A.  188;  New  Xork  & 
C.  Mail  S.  S.  Co.  y.  Reliance  Marine  Ins.  Co.,  Id. 

[e]  (U.  S.  1807)  A  steamsbfp  bound  for  New  York  having  discovered  a  crack 
in  ber  shaft,  the  shaft  was  strenpthoned  by  bolts,  and  she  prooeeditl  at  n  duccd 
speed  until  16  miles  ttom  Sandy  Hook,  when  the  shaft  broke,  and  greatly  dam- 
aged tbe  machinery.  Oontributton  wat  claimed  on  the  ground  that  the  risk  to 
the  abip  ^vn*^  foreseen,  and  delibcrntely  undertaken  In  order  to  save  the  shif< 
and  cargo  the  great  expense  of  towage.  The  evidence  showed,  however,  tliat. 
while  tbe  ofllcera  recognised  tbe  poaalblllty  of  a  new  breakdown  and  farther 
damage,  they  confidently  believed  that  it  could  be  avoided.  ff>'jf!,  that  there 
was  no  such  voluntary  sacrifice  of  the  ship  to  save  cargo  as  was  necessary  to 
make  a  caae  of  general  average.  70  SM.  2B1  <189(9  affirmed. — ^Van  Dm  Toom 
T.  I>eem!ng,  79  Fed.  107,  24  C.  C.  A.  401. 

[dj  (U.  8. 1887)  A  mere  deficiency  of  five  or  ten  tons  below  the  customary 
coal  supply  ft>r  tbe  contemplated  voyage  does  not  make  a  steamer  liable  so  as 
to  exempt  the  carpo  from  a  peneral  average  rhnrge  in  resptn  t  to  damages  not 
attributable  to  the  deficiency.— Hurlbut  v.  Turnure,  SI  Fed.  208,  26  C.  C.  A. 
386. 

[e]  (U.  8. 1897»  A  -^^anlshIp  which  falls  to  take  the  rnstornnry  sup[ily  nf 
coal  for  the  voyage  is  chargeable  with  the  expenses  of  a  port  of  refuge  even  if, 
as  It  turns  out.  she  would  have  been  obliged,  because  of  ddajra  from  adrerse 
-toi  jiis  f.,  Si  -k  -uch  port  for  a  fui  in  r  ^  pply,  though  she  had  started  with 
the  usual  quantity.  76  Fed.  587  (X89ti)  alfirmed.— Hurlbttt  Tumure,  81  Fed. 
206.  26  O.  O.  A.  S85. 

[f]  (V.  1S97)  A  steamship  bound  from  Cuba  to  New  York,  which  took  a 
half  day's  supply  short  of  the  usual  amount  of  coal,  and  which,  after  being 
driayed  several  days  by  a  storm,  was  obliged  to  put  into  Newport  News,  after 
consuming  part  of  the  cargo  and  ship's  materials,  held  liiible  for  the  port  of 
refuge  expenses  and  for  loss  of  cargo  and  materials  during  the  time  the  coal 
she  ought  to  have  taken  would  have  lasted,  the  remainder  of  the  loss  being 
considered  a  general  average  chaiie^Uiirlbut  v.  Tamore^  81  Fed.  208^  2& 
C.  C.  A.  333. 

fgl  (U.  S,  1000)  Libelant  chartered  a  steamship  by  a  time  charter,  and  after- 
wards subchartered  her  to  a  third  person,  by  whom  she  was  employed  In  trade 
with  Cuba.  While  so  employed,  she  was  seized,  with  her  carpro,  by  the  Unit- 
ed States  as  prize,  during  the  war  with  Spain,  but  on  trial  was  released.  The 
owner,  libelant,  and  the  subcharterer  eacli  refused  to  pay  the  expense  incurred 
in  obtaining  her  discharge,  for  which  she  was  (letainwl,  but  subsciiuently,  nt 
request  of  the  owner,  libelant  paid  u  draft  drawn  by  the  master  for  the 
amount  Held,  that  such  expense  was  a  subject  for  general  average,  to  be  ap- 
portioned between  the  ahip^  cargo*  and  freight,  and  that  libelant^  having  nev* 
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lected  to  proceed  for  tbat  pnrpoflo  until  the  contributing  interef^ta  bad  been 
sfun rated,  fonld  not  recover  the  amount  of  tho  draft  in  a  suit  in  personam 
against  the  owner.— -Woods  v.  Olsen,  9U  Fed.  4">1,  au  C.  C.  A.  5!Ki. 

\h]  (U.  8. 1900)  A  ship  in  good  condition,  and  In  every  way  fit  for  the  pro- 
posed voyage,  started  from  Pensacola  witb  a  cnrtro  of  tlmlier.  She  drew  23 
feet.  0  inclies  less  tlian  ber  full-laden  draft.  Wiieu  sbe  reached  the  bar  i> 
miles  below  Pensacola  the  water  was  24  feet  deep.  Tbe  channel  was  narrow 

and  tortuous — shuii'^l  lik'^'  thr-  Irttcr  "  A  rrf>^s  'nrrrnt  stnirk  her.  She 
was  near  tbe  bottom,  did  nut  follow  tbe  belm,  and  giouudeii.  Similar  accidents 
often  happened  at  tbe  same  place,  and  were  not  pieTentabla.  Held,  that  the 
stranding  was  not  csiu-f  d  by  nofrligence  of  owner  or  unseaworthiness  of  ship. 
8o  as  to  relieve  tbe  owner  of  the  cargo  from  liabiUty»  under  a  general  aver- 
age adjustment,  for  proportion  of  expenses  Incnired  In  getting  tbe  vemtsl  afloat. 
— Magtlala  S  S  Co.  v.  H.  Baars  (\>..  101  F.m1.  '.m,  4i  c.  c.  a.  377. 

[i]  (U.  S.  lUOO)  A  vessel  was  stranded  in  an  exp<jso<l  position  at  7  p.  m.. 
and  the  captain  engaged  two  tugs,  which  unsuccessfully  pulled  upon  the  ship 
until  midnight;  anil  the  next  morning  he  made  a  r  uiiait,  dependent  upon  sue- 
eess.  with  a  tugboat  syndicate,  to  get  tbe  vessel  off  for  SiS.OOO.  Five  tuglnrntR 
then  pulled  InelTeetually  at  Inten-als  till  midnight.  Tbe  next  morning  ttie 
captain  engaged  lighters,  and  tbe  deck  load  was  taken  oflf,  and  tbe  same  day  th.* 
vessel  was  pulled  from  tbe  bar.  She  was  reload^l.  nnd  proceeded  on  her 
voyage.  Uvid,  tbat  the  employiueut  of  tuu's  and  lighters  was  neeehsary,  and 
tbat  tbe  ezpoises  Incurred  by  the  cnptjiin  were  not  nnreasonable,  so  as  to 
lieve  the  owner  of  the  cargo  from  llabllltj',  under  a  general  avemfre  adjust 
meut.  lor  its  proportion  of  tbe  expenses. — Magdala  S.  S.  Co.  v.  H.  Baars  Co.. 
101  1m>(1.  mi  41  O.  C.  A-  377. 

IJ)  (I'.  S.  1904)  After  a  steamer  had  struck  on  a  rock  causing  a  serious 
leak  forward  and  danger  of  her  sinking,  tbe  master,  in  preference  to  running 
her  upon  the  rodcs  In  tbe  ▼lelnlty,  took  her  some  distance,  and  beached  ber  on 
what  he  supposed  to  be  a  sandy  hea*  li  ('  i<trary  to  his  expeotatimi.  the  bot- 
tom was  of  soft  mnd.  and  tbe  bow  stuck  in  tbe  mud  and  settled  untU  tbe 
vessel  sank,  and  the  main  deck,  on  wbldi  was  the  cargo,  was  snbmeiiEed,  and 
the  carpo  dninn'jrfvi  Tfnd  tTio  l^ottom  been  of  sand  as  supposed,  so  as  to  llf 
and  sustain  tbe  bow,  tbe  vessel  would  probably  have  remained  afloat,  or  at 
least  with  her  deck  abore  water.  BeM,  that  tbe  loss  was  attributable  to  the 
attempted  salvaij:<  as  tli.  proximate  cmisf  ruul  was  a  subjeet  for  gem  r  il  nv«>r- 
age.  Decree  (D.  C.  Id02)  118  Fed.  307,  alUrmed.— Norwich  &  N.  Y.  Transp.  Co. 
V.  Insarance  Go.  of  North  America,  129  Fed.  1006.  64  C.  C.  A.  610;  Same  t.  Se- 
curity Ins.  Co.,  Id.;  Same  v.  Firemen's  Fund  Ins.  Co.,  Id.;  Samt^  v.  ChuM).  Td. 

[k]  (U.  S.  1904)  If  a  maritime  loss  follows  as  a  natural  or  inevitable  result 
of  the  original  and  Imrohintary  cause  of  danger,  then  such  original  cause  sbonld 
be  ri'frarded  as  the  proximate  cause;  but  when  a  voluntary  act  Intervenes, 
which  in  itself  is  a  cause  of  loss,  such  act  being  substituted  for  tbe  original 
danger  of  loss  with  a  design  of  saving,  tbe  substituted  act  should  be  regarde*! 
as  tbe  proximate  cause  for  general  average  purposes.  Decree  (D.  C.  1W2>  118 
Fed.  1107,  atTirmed. — Norwich  &  N.  Y.  Transp.  Co.  v.  Insurance  Co.  of  North 
America,  129  Fed.  1000,  04  C.  C.  A.  OIU;  Same  v.  Security  Ins.  Co.,  Id, ;  Some 
v.  Firemen's  Fund  Ins.  Co..  Id.;  Same     Cbnbb,  Id. 

[11  (IT.  S,  189G)  The  abandonment  of  a  voyage,  after  a  stranding  at  its  eom- 
meneement,  and  tbe  sale  of  a  cargo  of  coal,  is  not  such  a  sacritlce  In  tbe  face 
of  Impending  danger  of  physical  injury  as  will  make  the  freight  a  charge  In 
general  average;  nor  Is  It  snfTi«  lent  that  such  enrp>  must  have  been  st<ired  in 
barges  pending  repairs  estimated  to  require  30  or  40  days,  witb  a  possibility 
of  being  frozen  In  by  approachlnir  winter. — Eanimoor  S.  8.  Co.  t.  New  Zealand 
Ins.        (I).  (\)  7,'5  Fed.  SC7. 

[m]  (U.  S.  18UG)  After  a  negligent  strundlug  ou  a  reef,  tbe  ship  was  flood- 
ed, in  order  to  steady  her  upon  the  rocks,  to  prevent  pounding  and  consequent 
breaking  up  of  tbe  ship.  Tbe  ship  was  thereby  saved  and  the  voyage  complet- 
ed. The  libelant's  casks  of  wine  having  hfcn  assessed  In  general  average  for 
the  salvage  operations  in  getting  ship  and  cargo  off.  held,  tbat  the  wine  was 
bound  to  contribute.  Inasmuch  as  the  act  of  flooding  was  a  general  average  act. 
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designed  1^  the  master  for  Uie  safety  of  tbe  whole  adventure,  and  was  suc- 
cessful In  preventing  the  breaking  up  of  the  voyage— Pacific  Mall  S.  S.  Co. 

Dupre  (D.  C.)  74  Fed.  250 ;  Same  v.  De  Lima,  Id. ;  Same  v.  California  Vint- 
age Co..  Id. ;  Same  v.  Kobler,  Id. 

[n]  (U.  S.  !898)  Where  !i  vessel's  fore  peak  sudflrTily  filliN^  with  water,  vhich 
was  believed  by  the  master  and  officers  to  come  from  a  bole  below  tbe  water 
llDe,  endangertng  the  safety  of  rtilp  and  cargo,  and  tbey  tbereuiK>n  opened 
the  sluices  to  the  next  compartnunt,  kTuiwlng  that  goods  therein  would  ne<'e«- 
sarily  be  damaged.  In  order  to  discover  and  repair  tbe  leak,  held,  that  this  was 
a  case  for  genoal  average,  ttaongb  tbe  leak  turned  out  to  be  In  tbe  hawse  pipe, 
and  was  easily  vepalred,  and  tbe  voyage  continued.— Tbe  Wordsworth  (D.  C.) 
88  Fed.  313. 

(ol  (TJ.  S.  1808)  A  steamship  company  which  directs  its  steamers  to  skirt  the 
Windward  Islands  for  the  entertalnniont  of  passengers,  but  fails  to  supply 
the  vessel  with  proper  ehartf?.  fs  Itself  in  fault  for  a  stranding  from  going  too 
close  inshore,  and  is  not  entitled  to  general  average  contribution  from  tbe  car- 
1:0.— Trinidad  Shipping  ft  Trading  Oou     Frame,  Alston  k  Oa  <D.  C.)  88  Fed. 

528. 

[p]  (Eng.  1807)  A  ship,  laden  with  a  perisiiabie  cargo  which  could  not  t>e 
disebai^ied,  baring  on  her  voyage  become  incapable  of  moving  tbroagb  damage 
to  her  propeller,  is,  with  her  cnriio.  In  peril,  although  the  ship  he  tiffht  and 
strong,  and.  If  a  portion  of  tbe  cargo  be  damaged  by  water  entering  when  the 
ship  is  tipped  to  be  repaired,  the  catgo  owners  have  a  right  to  a  general  aver- 
age contribution.— McCall  T.  Houlder,  06  Law  J.  Q.  B.  408.  76  Law  T.  (N.  8.) 
469,  8  Asp.  252. 

tq]  (Eng.  1899)  Plaintiff  shipped  a  cargo  of  live  stock  under  a  contract 
lirovidinp  tint  the  steamer  should  not  call  at  Brazilian  ports  before  land- 
ing, and  that  average,  if  any,  should  be  adjusted  according  to  the  Yorlc-Ant- 
werp  rule&  On  the  voyage  the  vessel  sprung  a  leaic,  and  for  safety  the  captain 
put  into  a  Brazilian  port  for  repairs.  The  landing  of  the  live  stocic  at  its 
destination  was  rendered  iinpossible  und^  the  foreign  anlinalB  order,  pro- 
liibiting  the  landing  of  uuluuils  if  the  steamer  conveying  them  had  touclied 
at  a  Brazilian  port  The  live  stock  were  mnt  on  to  Antwerp,  where  tliey  were 
sold  at  a  loss  price  than  thoy  would  have  rcali-zod  at  the  jxirt  of  their  destina- 
tion, and  the  plaintiff  also  ineurrtid  exi>euKo  in  respect  to  extra  wages  for 
rheir  cattlemen  and  the  cost  of  feed  and  water  while  at  tbe  Brazilian  port. 
Held,  that  putting  into  such  port  was  a  jjenernl  average  act.  •mm]  tlf  lofjs  on 
the  sale  of  the  live  stock,  being  tbe  dirt  t-t  cons<H]uei)4  e  of  such  act.  was  aU 
misstble  In  general  avfrape. — Anglo-Ar;:i  ntiue  Live  Stock  &  Produce  Agenry 
V.  Temperley  Stenin  Shii-ping  C8  l^nv  J.  Q.  B.  900,  11889J  2  Q.  B.  403,  81 
Law  T.  (N.  S.)  296.  48  Wkly.  Uep.  64.  8  Asp.  505. 

[r]  (Eng.  1901)  A  ship  was  diartered  to  carry  a  cargo  of  coals  from  Cardiff 
to  EsquimaJt.  During  the  voyapo  the  coals  began  to  heat,  and  the  captain 
decidtfd,  for  the  safety  of  tbe  ship,  freight,  and  cargo,  to  bear  up  for  Buenos 
Ayree.  Upon  examination  it  was  foond  that  tbe  condition  of  the  coals  was 
such  that  the  cargo  could  iKt  j  1=  j-nrried  with  safety  to  Kfsqulnialt,  and  It  was 
condemned  and  ultimately  sold.  While  at  Buenos  Ayres  tbe  ship  and  cargo 
were  in  safety.  ffeM,  that  nnder  tbe  drcnmstances  the  sale  of  m  cargo  con- 
stituted the  nhandrnrn'  Tit  of  the  voyage,  and  thnt  mk  at  that  time  the  common 
danger  had  ceased  there  was  no  such  geaenl  average  sacriflce  of  tbe  freight 
as  would  form  the  sabject  of  general  average  oontributlon.— Iiedale  v.  China 
Traders'  In?.  Co..  CO  Law  J.  Q.  B.  783.  [1(X)1)  2  Q.  B.  515.  83  Law  T.  299.  40 
Wldy.  liep.  107,  5  Com  l  Qi&  337,  9  Asp.  119. 

III.  LOSBSB  AHD  BXFEHSIS  WHICK  KAT  BS  SQBJBCTS  €9  COKPglCSATIOII. 

1.  IjO$M  Of  or  Damages  to  Cargo. 
[a]  (U.  8b  1868)  On  a  lawful  sale  of  a  portion  of  a  cargo  by  a  master  for  tbe 

general  good  of  the  ship  and  cnrzo.  it  should  be  acooonted  for  €D  a  general 
average.— The  Brewster  (D.  C.)  &5  Fed.  1000, 
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[b]  (U.  S.  1896)  Where  a  ship  failed  to  take  the  customary  supply  of  coal 
for  the  voyage,  and  encountered  a  hurricane  which  protracted  the  Toyajr^  so 
that  she  was  obliged  to  bum  ship's  materials  and  cargo,  Iwld,  that  she  nmst 
bear,  as  particular  average,  the  loss  of  such  materials  during  the  time  the 
coal  she  oupbt  to  have  taken  would  have  lastwl.  aud  that  the  residue  of  the  lo«» 
of  such  material  was  chargeable  to  the  hurrieuue  alone,  aud  cuntitituled  a  geu- 
eral  average  cbarge.— HDrlbat  t.  Tumure  (D.  C.)  76  Fed.  587. 

|c]  (N.  Y.  1S71)  Cotton  covered  by  a  risk  Indorsed  on  au  m  ^  i  oli(\v  of  insur- 
ance was  shipped  by  a  bark,  the  master  thereof  giving  a  cieau  bill  of  lading 
therefor.  The  cotton  was  loaded  on  deck  wttbont  the  knowledge  or  Implied 
I'uiisent  of  the  insurer,  and  was  Jettisoned  to  save  the  vessel.  HrhJ.  tlial  tbt* 
goods  were  not  within  the  policy,  and  there  could  be  no  claim  for  contribution 
on  a  general  average  for  their  loss. — Atkinson  v.  Great  Western  Ina  Co..  4 
Daly,  1. 

(d]  (Eng.  1899)  Where,  owing  to  its  Inherent  condition,  the  caprro  mus^t  In- 
evitably be  destroyed  by  fire  before  the  termination  of  the  chartered  voya^ 
tiie  freight  belnff  alread7  totally  lost»  ia  no  longer  capable  of  being  sacrlflced 
for  the  common  benefit,  so  as  to  become  the  subject  of  ;;eneral  average  con- 
tribution.—Iredale  V.  China  Traders'  Ins.  Co.,  68  Law  J.  Q.  B.  1021,  11889J 
2  Q.  B.  8S6k  81  Law  T.  (N.  8.>  231,  48  Wkly.  Bep.  48. 

2.  Lo88  of  or  Damage  to  Venstl. 

[a]  (U.  S.  1886)  Incidental  Injuries  to  tugs,  sach  as  the  breaking  of  hawsers 

and  the  loss  of  a  propeller  while  engaged  in  pulling  off  a  srr  .Tuleil  ship  un- 
der a  contract  of  hiring  by  the  day,  are  to  be  deemed  as  comprehended  in  the 
contract  price,  and  cannot  be  allowed.  In  making  a  general  arerage  adjnst* 
ment,  against  the  various  Interests  In  the  stranded  ship  and  cargo. — EamxDOor 
8.  S.  Co.  v.  New  Zealand  Ins.  Co.  (D.  C.)  73  Fed.  8G7. 

[hi  (U.  S.  1902)  Where  the  nidder  of  a  ship  was  partly  toru  loose  m  a  gale 
at  sea,  and  it  became  necessary  to  cut  It  away  to  prevent  Its  beating  a  bole  In 
the  ship  duriiiL;  the  stei  in.  its  value  in  ItB  damatreil  condition  before  it  was  cat 
away  is  a  proi)er  subject  for  allowance  in  general  average. — May  v.  Keystone 
Tellow  Pine  Co.  (D.  O.)  117  Fed.  287. 

[cl  (En?:.  1001)  Where,  in  the  (vnirse  of  a  voyage,  the  master  of  a  vessel, 
with  a  view  to  prevent  it  from  being  lost,  cuts  away  a  mast  in  the  belief  that 
It  Is  already  a  hopeless  wreck,  there  Is  a  general  average  sacrifice.  If  such  be- 
lief proves  to  have  l»een  unfounded. — Montgomery  v.  Indemnity  Mut.  Marine 
Assur.  Co.,  70  Law  J.  K.  B.  45,  [lUOl]  1  K.  B.  147,  84  Law  T.  57, 4d  WkJy.  Bep. 
221,  0  Asp.  141,  6  Com'l  Cas.  19. 

S.  Services  and  Expenses. 

la]  (U.  1886)  A  bark  with  a  cargo  bound  from  Ohll!  for  New  York  sprung 
a  leak  after  proceeding:  about  1.500  miles,  and  |)ut  in  to  Valparaiso  for  repairs. 
Held,  on  couliicting  evid«uee  as  to  the  seaworthiness  of  the  ship  at  the  time 
she  sailed,  that  the  fact  that  her  certificate,  issued  by  the  Bureau  Veritas,  had 
Just  expired  was  not  conclusive,  and  that  on  all  the  circumstances,  iucluding 
the  contemporanectis  Judgment  at  Valparaiso,  the  sea  worth  Ine.ss  of  the  vessel 
should  be  sustaiued ;  hence,  the  cost  of  putting  into  the  jwrt  of  refuge,  aud  of 
the  necessary  unloading  of  the  cargo  tiuue.  was  a  vMiid  charge  la  general 
ttTerage. — Grace  v.  The  Mauna  Loa  (D.  C.)  70  Fed  sjo 

LbJ  (U.  S.  IdOO)  An  item  of  general  average  charges,  bused  on  the  estimated 
cost  of  reloading  cargo  discharged  on  account  of  injury  to  the  Teasel,  Is  not 
properly  all'.\  it  le  wliere.  by  reason  nf  tlie  fact  tliat  ttn-  v  i\-ag;r  was  not  re- 
bumed,  the  exx>eiJditure  was  not  actually  made.  Aliter  under  the  circumstan- 
ces, as  to  estimated  commissions.— The  Kllza  Lines  (C  G.)  102  Fed.  184. 

[c]  (U.  S.  1902)  The  wages  and  provisions  of  a  crew  during  the  time  they 
were  engaged  at  sea  in  <<»nstructlng  a  jury  rudder  after  it  K-came  necessarj- 
to  cut  iiway  the  broken  rudder  to  save  the  ship  in  a  storm  are  proper  items 
for  aliowunce  in  general  average.— Hsy  t.  Keystone  Yellow  Pine  Oow  (D.  GL) 
117  Fed.  287. 
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[d]  (Eng.  ISDO)  Plaintiff  shipped  a  car;^o  of  live  stock  under  a  contract  pro- 
viding tbat  the  steamer  stiould  not  call  at  Brazilian  portB  before  landing,  and 
that  average.  If  any,  should  be  adjusted  according  to  the  York-Antwerp  rules. 
On  the  voyage  the  vessel  gpruug  a  leak,  and  for  safety  the  captain  put  into 
a  Brazilian  port  for  repairs.  The  landinp  of  the  live  stock  at  its  destination 
was  rendered  imposfciible  under  the  foreigu  animals  order,  prohibiting  the  land- 
ing of  animals  If  the  steamer  conveying  them  had  touched  at  a  Brazilian  port. 
The  live  sto<'k  wore  pent  on  to  Antwerp,  where  they  were  pold  at  a  less  prlee 
than  they  would  have  realized  at  the  port  of  their  destination,  and  the  plain- 
tiff also  incurred  expense  in  respect  to  extra  wages  for  their  cattlemen  and 
the  cost  of  fee^l  ntid  water  while  at  the  T^rnzilian  port.  fle/d>  that  wajres  of 
the  cattlemen  and  the  cost  of  the  feed  and  water  were  not  subjects  for  ^'t  neral 
average  contribution. — Anglo-Argentine  Live  Stock  &  Produce  Agency  v. 
Temperley  Steam  Shipping  Co..  C8  Law  .1.  Q.  B.  000,. [1888]  2  Q.  B.  403,  81 
Law  T.  (N.  S.)  29C.  48  Wkly.  Hep.  04,  8  Asp.  595. 

Cel  (Eng.  1901)  E.\penseB  incurred  by  the  ship  for  the  ben^t  of  tbe  adven- 
ture, thoufih  rendered  noce5!??nry  throncrh  the  master's  ne?:l!genee.  may  be  the 
subject  of  a  general  average  contribution  from  the  holders  of  hills  of  lading 
containing  a  clause  excepting  the  master's  negligence. — Milhum  v.  .Tainaic-a 
Fruit  II  I  r  ing  &  Tradin-  Co  .  09  I^w  J.  Q.  B.  800,  (19001  2  Q.  B.  640.  83  Law 
T.  321,  5  Com'l  Cas.  34tJ,  9  Asp.  122. 

IV.  LiABiUTT  TO  GOMraiBim. 

[u]  (TT.  S.  1896)  The  owner?  nf  a  cargo  are  liable  on  an  Implied  promise  for 
general  average.— Wei Inmn  v.  .Morse,  76  Fed.  573.  22  C.  C.  A.  3ia 

fb)  (tr.  SL 1896)  Goods  dtscbarged  In  lighters  jnst  before  scuttling  to  extln- 
211  i-h  fire,  and  sent  forward  by  another  ves.<5ol,  nrn  Imnud  to  contrllmre  to 
the  expense  of  salving  the  ship  and  the  remainder  of  the  cargo.  70  Fed.  2.GSi 
ases)  afflnned.--BeUanee  U axine  Ins.  Oo.  Nevr  York  it  GL  Hall  S.  S.  Co.,  77 
Fed.  317, 28  0.  a  A.  183 :  New  York  ft  O.  Mall  8.  B.  (Xk  ▼.  Reliance  Marine  Ins. 
Co.,  Id. 

[cl  (U.  S.  1882)  Tbe  underwriter  npon  tbe  bnll  Is  liable  to  contrlbote  to  gen> 

oral  average  for  Jettison  of  the  deck  load  when  tbe  custom  or  usace  of  the 
trade  in  wbidi  the  vessel  is  employed  is  to  cany  part  Of  her  cargo  on  deck. — 
Hazleton     Manhattan  Ins.  €!o.  (D.  C.)  12  Fed.  159. 

[dl  I'Enf?.  1901)  A  oLartcr  party,  eontainin;;  a  clause  excepting  the  master's 
n^IigcQce,  provided  that  the  master  should  sign  bills  of  lading  without  preju- 
dice to  tbe  stipulations  of  the  charter  party,  and  that  the  charterers  should 
Indemn^Ty  flir-  shipowners  from  the  (^mscHjuences  nf  -it^ning  bills  (if  ladint^ 
under  their  iustructlons.  Tbe  master,  by  the  charterers'  direction,  signed 
bills  of  lading  containing  no  exception  of  negligence.  Expenses  on  behalf  of 
the  adventure  having  been  incurred  by  tlie  sliij),  owing  to  tlie  master's  negli- 
gence, the  cargo  owners  refused  to  contribute  in  general  average.  Held,  that 
If  tbe  bills  of  lading  had  contained  a  negligence  clause  tbe  cargo  owners  would 
have  been  bound  to  contribute,  and  const'ijnently  that  the  charterers  were 
bound  to  Indemnify  the  shiiiowners  for  general  averape  contribution  not  re- 
covered from  the  cargo  owners. — Milburn  v.  Jamaica  Vvnlt  Importing  &  Trad- 
ing Co..  09  Law  J.  Q.  B.  860,  [1900)  2  Q.  &  640^  88  Law  T.  321,  6  Gom'l  Cas. 
346.  9  Asp.  122. 

[e]  (Eng.  1901)  Homeward  freight  payable  under  a  charter  party  Is  liable 
to  contribute  to  a  general  average  sacrifice  made  on  the  outward  voyage  — 
Carlsbrook  S.  S.  Co.  v.  London  &  Provincial  Marine  &  (Jeneral  Tni  Co.,  70 
Law  J.  K.  B.  930,  [1901]  2  K.  B.  8G1,  50  Wkly.  Rep.  42,  6  Com  l  Cus. 

V.  LnriTATioN  OF  Liability  by  Chabteb  or  Biix  of  Laoino* 

fa]  (TJ.  S.  1897)  A  provision  In  the  bill  of  lading  authorizing:  the  vessel  to 
eall  at  any  port  whatever  does  not  relieve  her  of  tin?  expense  of  putting  into  a 
p<jrt  of  refuge  in  consequence  of  taking  an  Inadequate  coal  siTOEtfy-^It"i*'but 
r  i^irnure,  81  Fed.  206,  26  a  a  A.  835;  (1886)  Hurlbot  T.  Tumuza  (D-  0.)  76 
Fed.  5b7. 

9i0J0JLr-Zl 
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VI.  Bonds. 

[a]  (U.  S.  1896)  Cargo  owners  cauxuit  require  a  provisioD  for  postponement 
of  any  salt  against  tbe  anretles  until  tbe  end  of  lltigatloD  with  tbe  oonslgiiees. 
— Wellman  v.  Morse,  76  tVd.  r,7H.  L>'_>  r.  ('  A.  318 

[b]  (U.S.  1886)  An  average  boud  should  be  conditioned  in  tbe  simplest 
tenx»  to  pay  tbe  obligor's  shara  of  general  average,  and  It  te  Improper  to  de- 
mand a  boud  requiring  more,  or  which  would  in  any  way  prejudice  the  own- 
er of  tbe  cargo  in  denying  liability,  or  in  questioning  tbe  amount  of  it,  or 
which  woQld  close  any  of  the  methoAi  whldi  ttie  law  givee  for  determining 
the  exiatence  or  extent  of  llabilltyd^Wellnian  t.  Morae^  76  Fed.  873,  22  a  C. 
▲.81& 

[c]  (U.  8»  1898)  When  the  owners  of  fSa  cargo  of  a  Tsssel,  whtctt  has  been 
stranded  nnd  rescued  by  tbe  fjenicee  of  othrr  vessels,  give  a  boud  to  tbe 
owner  of  such  vessel,  covering  "losses  and  expenses  incurred  or  to  be  in- 
curred, which  may  be  a  charge  by  way  of  »:reneral  average  or  otherwise,  and 

providing  tbat  claims  for  tug  services  c  r  of  herwlse  are  8ul)je<'t  to  approval  t>f 
on  insurance  company,  or  settled  by  arbitration  to  which  tliey  are  a  party 
for  US,"  such  owners  are  liable  for  their  proportion  of  a  sum  which  the  owner 
of  tbe  vessel,  upou  a  settlement  approved  by  tbe  insurance  company,  has  paid 
to  tbe  owners  of  ttie  rescuing  vessels  for  their  services. — ^Morse  Pomroy 
Coal  Co.  (D.  C.)  75  Fed.  428. 

[d]  (Mo.  1807)  The  execution  of  an  STerage  bond  by  the  ovmer  of  the  cargo 
of  a  sunken  vessel,  binding  bim  to  the  payment  of  sueb  loss,  damages,  and  ex- 
penseii  h8  Bbnll  be  made  to  appear  to  be  due  from  bim,  does  not  absolutely 
conclude  him  as  i<>  bis  lialtility  for  the  amount  charged  against  him  by  the  ad- 
juster, nor  prei^^hide  bim  frnm  defending  on  the  ground  tbat  the  loss  resulted 
from  the  negligent  bandimg  of  the  veasel. — Conrad  v.  De  Moutcourt,  138  Mo. 
311,  39  S.  W.  m>. 

[e]  (Eng.  1S!>7)  Tbe  parties  to  an  average  boud  agreed  to  pay  their  proper 
aud  respective  proportions  of  any  general  average  charges  to  which  they  might 
be  liable^  and  forthwith  to  furnish  to  the  «iptaln  or  owners  of  tbe  ship  a  cor- 
rect aec-ount  and  particulars  of  tbe  value  of  the  goods  delivorcd  to  them  re- 
spectively, iu  order  that  any  such  general  average  cliarges  might  be  ascertain- 
ed aud  adjusted  In  the  usual  manner.  HeM^  that  there  was  no  Implied  condi- 
tion to  employ  an  average  stater  residing  at  tbe  port  of  discharge. — Wavertree 
Sailing  Ship  Co.  v.  Love,  66  Law  J.  P.  C.  77,  App.  Cas.  873,  76  IjSW  T.  (N.  S.) 
679,  8  Aqk.  276b 

YII.  Aojusnnnra. 

[al  (U.  8. 1901)   Where  the  charterer  is,  by  the  terms  of  the  charter,  required 

to  pay  tbe  freight  on  goods  lawfully  jettisoned  during  tbe  voyage,  the  con- 
signee is  entitled  to  allowance  therefor  in  tbe  general  average  adjustment,  but 
Is  assessed  only  on  the  foreign  value  of  the  goods,  less  the  freight,  which  is 
assessed  to  the  xoasel.  Decree  (D.  C.  ISDOi  fKS  Fed.  837,  alDnned.--Chrl8tle  T. 
Davis  Coal  &  Coke  Co.,  110  Fed.  1006,  49  C.  C.  A,  170. 

[b]  (U.  S.  189<»)  Where  various  Interests  in  a  stranded  vessel  and  cargo. 
In  order  to  avoid  "greater  general  average  expenses,"  made  an  agreenient  for 
the  allowance  of  the  freight  to  the  charterers  as  a  condition  of  the  abandon- 
ment of  tbe  voyage,  held,  tbat  such  agreement  was  not  binding  on  insurers 
who  had  not  joined  In  or  assented  to  It,  even  tbongh  the  terms  of  the  agree- 
ment would  not  hnve  prejudiced  theuL — ^Bammoor  8.  S.  Go.  t.  Hew  Zealand 
Ins.  Co.  (D.  C.)  73  Fed.  867. 

[c]  (U.  S.  1897)  In  a  general  average  adjustment  to  be  stated  "according  to 
the  established  usages  and  laws"  of  the  port  of  New  York,  the  allowance  of 
freight  upon  jettisoned  goods  is  tbe  full  freiglit  as  per  bill  of  lading.  Tho  re- 
cent practice  of  the  Boglish  adjusters  to  allow  only  net  freight  in  such  casea 
has  not  been  adopted  in  New  York,    rhrystal  v.  Flint  (D.  C.)  82  Fwi.  472. 

[d]  (U.  S.  1900)  Although,  under  tbe  circumstances  of  a  case,  salvage  is  a 
matter  of  parttoolar  averagea  against  the  Tesael,  caigo^  and  freight  aeTeraJly, 
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yet  where  such  averages  arose  out  of  a  peril  which  renders  a  general  average 
iiec«Mary  they  m  to  be  deducted  In  awertalnlnK  contributory  values  for  tbe 
inirpoRe  of  the  general  nvrm-e.— Tho  F.llzn  T  i;irs  (C.  C.)  102  Ft^l.  184. 

LeJ  (U.  S.  1900)  In  a  general  average  adjuutJueDt  no  deduction  is  to  be  made 
from  (relght  cbarged  against  the  eargK>  owntf  becaoae  tbe  cargo  has  been  sob' 
Jected  to  particular  average  charges  for  sahrage^— /The  Bliia  Ltnea  (C.  G-)  102 
Fed.  184 

[f]  (U.  8. 1900)  In  cmnpntlDp  contrtbntory  values  for  tbe  purpose  of  a  gen- 
eral avorago  arljuHtniPnt  !t  is  not  necessary  that  they  should  ail  1  e  taken  at 
tbe  some  time  and  piace,  hut,  according  to  the  custom  of  Boston,  the  value  of 
the  vessel  is  obtained  by  talking  her  value  at  the  port  of  refuge,  and  adding  to 
it  the  benefit  she  received  from  the  general  averaj^e,  while  the  vahic  of  the 
cargo  is  taken  according  to  the  place  and  time  of  its  arrival  at  the  port  of 
destination.— The  Eliza  Lines  (O.  C.)  102  Fed.  184. 

fg)  (U.  S.  1900)  Although  a  court  directs  that  contributions  to  general  aver- 
;tL'«*  bo  made  on  the  basis  of  the  completion  of  a  voyage.  Interrupted  without 
rii^riit  by  the  charterers,  it  may  also  properly  direct  the  adjustment  to  be  made 
in  accordance  with  the  cnstoms  of  the  port  where  the  voyage  actually  ter- 
minated, and  where  tbe  adjustment  is  In  fact  made:  the  question  of  what 
tii8tora  shall  be  adopted  being  one  of  convenience,  rutiier  thau  of  theory. — • 
The  Eliza  Lines  (C.  G.)  102  M.  184 

[hj  (Eng.  1896)  For  the  purpose  of  ascertaining  the  amount  to  be  con- 
tributed to  in  general  average  in  the  case  of  a  ship  whicli  has  suffered  botli 
partlcttlar  and  general  average  damage,  and  has  been  sold  as  a  constructive 
totnl  1o5?s,  the  value  of  such  ship  is  her  value  at  the  time  immediately  preced- 
ing the  general  average  sacrifice  in  respect  of  which  contribution  is  to  be 
made,  and  snch  value  £i  to  be  ascertained  by  deducting  from  the  value  of  the 
ship  at  the  time  she  left  port  the  amount  which  it  would  have  cost  to  repair 
tbe  particular  average  damage,  and  also  the  amount  for  which  she  was  sold  as 
a  constmctlve  total  loss.— Henderson  v.  Bbankland  [18B6]  1  Q.  B.  525. 

[i]  (Eng.  ISOC)  Wliere  no  repairs  have  in  fact  been  done,  the  shipowners 
are  not  entitled  to  tbe  oue-third  "new  for  old"  allowance  in  estlmailug  the 
value  of  a  ship,  for  tbe  purpose  of  ascertaining  the  amount  to  be  contributed 
to  in  such  general  average  — Henderson  v.  Shankland  11896)  1  Q.  B.  525. 

[j)  iVAig.  1807)  There  is  no  obligation  on  shi£K>wner8  to  employ  an  average 
stater  iit  all  for  tbe  adjustment  of  liabilities.— Wavertree  Balling  Ship  Co.  v. 
liOve,  06  Law  J.  P.  0.  T7>  Apfi.  Gas.  373,  76  lAw  T.  (N.  S.)  576^  8  Asp.  276. 

VIII.  Actions 

[al  (U.  S.  1896)  Though,  strictly,  the  right  to  payment  of  general  average 
does  not,  perhaps,  always  await  a  discbarge  of  the  cargo,  yet  no  admiralty 
court  will  enforce  payment  prior  to  an  opi>ortU!iit y  for  an  insjvction  of  the 
cargo  by  its  owner  for  the  purpose  of  determining  its  contributory  value,  so 
that  ptaetlcally,  a  prior  discharge  of  the  cargo  is  necessary  to  enai)ie  the 
owner  of  the  vessel  to  collect  tbe  amount  due  for  general  average. — Wellman 
V.  Morse,  76  Fed.  573,  22  C.  C.  A.  318. 

(b]  (U.  S.  180^  In  a  snlt  by  a  shipowner  on  a  cargo  owner's  general  aver- 
age bond,  which  contained  a  recital  that  the  ship,  on  lier  voyage,  "encountered 
strong  winds  and  a  heavy  sea,  which  caused  the  vessel  to  labor  severely," 
Aeltf,  that  the  libelant  was  entitled  to  a  prima  fade  presumption  that  the  sblp 
was  scnwnrthv  at  the  commencement  of  the  voyatr  ■  The  Kdwin  I.  Morrison. 
12»  U.  S.  199,  14  Sup.  Ot.  823,  38  L.  Ed.  U88.  distiuguibhed— Franklin  Sugar- 
Bdbilns  Co.  v.  Fnncb,  78  Fed.  844.  20  C.  O.  A.  61. 

Ic]  (IT.  S.  1000)  Although  the  owners  of  a  vr  -  ^1  nn-  exempt  under  the  star 
utes  from  liability  for  damage  to  the  cargo  resulting  from  a  fire  due  to  the  neg- 
ligence of  one  of  the  crew,  without  their  own  neglect,  they  cannot  mfttntatn  an 
affirmative  action  npnlnst  the  owner  of  the  cargo  for  c<>ntrIbution  hi  general 
average  to  tbe  ship's  loss;  but,  when  an  action  for  general  average  18  brought 
by  tbe  cargo  owner,  the  damage  to  the  ship  must  be  taken  Into  consideration, 
as  otherwise  fbe  cargo  owner  could  recover  by  selecting  his  form  of  proceed- 
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lugs  for  loBses  for  which  the  shipowner  was  not  respousible.  Decree  (D.  C. 
am)  U4  FtU.  '2iM'>,  aiiinned.— The  Strathdon,  101  Fed.  GOU.  41  C.  C.  A.  dl5; 
Burrell  v.  Armstrong,  Id. 
[d]  (U.  8.  ItttJG)  Od  a  qtiestlou  bb  to  the  liability  of  cargo  to  contribute  in 

geut'ial  averai^e  for  dainnu' s  to  the  ship  caustHi  hy  the  breaking  of  her  sliafi, 
after  repairs  imd  once  been  made  and  towage  declined,  held,  tliere  being  no  ia- 
SOB  aa  to  seaworthlneas  and  the  crack  in  the  shaft  haTlng  appeared  after 

encountering  very  heavy  weather,  tbat  seaworthiness  at  the  eomnieiKeniwlt  of 
tUe  vu^uge  sJUould  be  assumed, — Van  Den  Tooru  v.  Lcemiug  (D.  C)  TO  Fed. 
261. 

[ej  (T'.  S.  1S!)M)  Tlie  fact  tliat  the  owners  of  a  vessel  cannot  maintain  an 
action  against  the  owners  of  the  cargo  for  contribution  in  general  average  for 
the  ship's  lom  by  Are  because  die  fire  was  caumd  by  the  negiigence  of  one  of 
llieir  crew,  which  is  imputable  to  them,  d  •^■s  ii-.t  protect  them  from  a  similar 
action  by  the  owners  of  the  cargo  for  coutribution.1— The  Stratlidon  (D.  C) 
94Fed.20e. 

IX.  LiBif. 

[a1  <U.  8.  IflOS)  The  lien  tot  seneml  average  may  he  preserved  by  a  qualified 
or  conditional  discharge  of  the  oaigo^Wellman  t.  Morse,  76  Fed.  573,  22  C. 

C  A.  318. 

[b]  (U.  8. 1896)  Where  a  master.  In  order  to  preserve  his  cargo,  takes  meas- 

ari's  such  as  a  wise  and  prudent  man  would  thlnlc  iimst  r-nn.-in,  ive  tn  the  bene- 
at  of  ail  concerned,  be  bas  a  lien  on  tbe  cargo  for  tlie  expenses  so  incurred. 
— Wellman  v.  Morse.  76  Fed.  578,  22  C.  a  A.  818. 

[c]  (U.  S.  189€)  The  lien  for  <;enornl  average  is  one  rsOOglllsed  by  the  nd- 
luiralty  law.  and  stands  on  tbe  same  footing  as  a  maritime  lien  on  cargo 
for  tbe  price  of  Iti  tranqwrtation.— Wellman  v.  Morse,  76  Fed.  513,  22  C  C. 
A.  8ia 


(106  Fed.  558.) 

CBICAOO  ^  A.  RT.  00.  V.  UNITED  STATES.  FAITHORN  v.  SAME. 

WANN  V.  SAME. 

(OlrcQlt  Oonrt  of  Appeali,  Seventh  Circuit    April  16^  1907.)  On  Beheailiig, 

October  0,  1<>()7.) 

Nos.  1,303-1,805. 

UaUIDS— Tnterktatk  ro\nrrnrF:--PArMi:NT  or  RrnAxrs. 

Private  tracks  built  by  the  owner  of  a  packing  plant  on  its  own  prop- 
erty, extending  from  a  connection  with  the  tracks  of  a  belt  line  railroad 
company  to  and  nronnd  its  bulldincs.  and  used  In  Inndlnc:  cars  for  ship- 
ment, are  not  a  part  of  tbe  railroad  system,  but  plant  facilities,  and 
the  refondlng  by  a  railroad  company,  which  made  and  published  a  schedule 
of  through  rates,  Includinjr  the  belt  line  charge,  of  $1  per  car  to  such 
packing  company  on  shipments  made  by  It  and  paid  for  at  tbe  schedule 
rate,  on  the  ground  that  It  was  a  paymmt  for  the  use  of  such  private 
trarkp.  thus  making  the  rate  ehnrirri  ^i  por  car  less  than  that  pnhlishcd 
and  charged  to  shippers  generally  from  tbe  same  point,  constituted  tbe 
giving  of  a  rebate,  in  violation  of  BSetloii  1  of  Elklns  Act  Febroary  19. 
190B,  c.  708,  32  Stat.  847  [U.  S.  Qmip.  St  Siipp.  1907,  p.  880]. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 

Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  1  IS  Fed.  646. 

Ralph  M.  Shaw,  for  plaintilTs  in  error. 
F.  G.  Hanchett.  for  the  United  States. 

Before  GROSSCUP^  BAKER»  and  SEAMAN,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  Plaintiffs  in  error  were  jointly  convicted 
of  violatinc:  that  part  of  section  1  of  the  Elkins  Act  (Act  Feb.  19,  1903, 
c.  708.  ^2  Stat.  847)  which  inhibits  the  g:ivinj^  of  "any  rebate  ♦  *  * 
in  respect  of  the  transportation  of  any  property  in  interstate  or  for- 
eign commerce  *  *  *  whereby  any  such  property  shall  by  any 
device  whatever  be  transported  at  a  less  rate  than  that  published  and 
filed."   U.  S.  Comp.  St-Supp.  1907,  p.  880. 

The  c;:t)vcrnmcnt  proved  that  tlie  Chicai^o  &  Alton  was  an  intcr'^tate 
common  carrier,  having-  a  line  extending  eastward  from  Kansas  City, 
Mo.;  that  the  Kansas  City  Railway  Company  was  an  interstate  com- 
mon carrier  between  Kansas  City,  Kan.,  and  Kansas  City,  Mo.,  hav- 
ing a  belt  line  over  which  it  hauled  cars  of  freight  from  industries 
along  its  trades  to  various  railroads;  that  the  Schwarzschild  &  Sulz- 
berger Company,  a  corporation,  ow^ncd  and  operated  a  meat  packing 
plant  at  Kansas  City,  Kan.,  adjoining  the  tracks  of  the  Belt  Line; 
that  the  S.  &  S.  Co.  was  not  a  common  carrier;  that  within  its 
plant,  and  running  around  and  between  various  buildings  thereof,  the 
S.  &  S.  Co.  at  a  cost  of  $75,000  built  about  a  mite  and  a  half  of  tracks, 
switches,  and  sidings,  on  wliich  the  annual  outlay  for  maintenance  and 
taxes  was  $1,200;  that  the  S.  tS:  S.  tracks  connected  with  the  Belt  Line 
tracks  at  the  property  line;  that  the  Alton  had  arrangements  with  the 
Belt  Line  and  with  eastern  railroads  whereby  the  Altnn  undertook  to 
transport  property  in  interstate  commerce  from  Kansas  City,  Kan.,  to 
seabc^rd  cities ;  that  the  Alton  published  and  filed  schedules  of  rates 
for  sudi  transportation;  that  the  Belt  Line  published  and  filed  a  rate 
of  $3  a  car  for  hauling  cars  of  freight  over  its  line  from  the  S.  &  S. 
plant  to  the  Alton;  that  the  Alton  transported  various  car  loads  of 
freight  for  tlie  S.  Sz  S.  Co.  from  Kansas  City,  Kan.,  to  eastern  jioints, 
collected  from  the  S.  &  S.  Co.  the  full  amount  of  tlie  published  rates, 
and  paid  to  the  Belt  Line  $3  a  car,  which  amount  was  included  in  the 
Alton's  published  rates ;  and  that  the  Alton,  through  plaintiffs  in  er- 
ror Faithorn  as  vice  president,  and  Wann  as  general  freight  agent,  paid 
back  to  the  S.  &  S.  Co.,  under  book  entries  of  "refund  of  terminal 
charges,"  ^\  on  each  car  for  the  u«:e  made  of  the  S.  &  S.  tracks  in  get- 
ting the  S.  &  S.  Co.'s  cars  of  freight  out  upon  the  Belt  Line's  tracks. 

At  the  conclusion  of  the  government's  evidence,  plaintiffs  in  error 
moved  that  the  jury  be  directed  to  return  a  verdict  of  not  guilty.  This 
motion  was  overruled.  Thereupon  plaintiffs  in  error  offered  to  prove 
that  the  use  of  the  S.  8z  S.  tracks  was  reasonably  worth  $1  a  car.  The 
court  exchided  the  proffered  evidence. 

These  adverse  rulings  present  but  a  single  question.  If  the  fact 
that  the  S.  &  S.  Co.'s  charge  for  the  use  of  its  tracks  was  reasonable 
would  take  the  case  out  from  under  the  statute,  the  burden  would  He 
upon  the  government,  in  order  to  bring  the  case  within  the  statute,  to 
prove  that  the  charge  was  unren'^onable;  and  this  the  government 
(lid  not  attempt  to  do.  So  the  assigniinents  of  ermr  center  on  the  chal- 
lenge of  the  sufiiciency  of  the  government's  evidence  to  sustain  the 
verdict  of  guilty. 

Some  discussion  in  briefs  and  in  oral  argument  was  had  n\vv  the 
fact  that  the  arrangement  between  the  \lton  and  the  S.  &  S.  Co.  was 
not  published  and  filed  with  the  Interstate  Commerce  Commission. 
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The  S.  &  S.  Co.  was  not  a  common  carrier,  and  therefore  had  nothing 
in  the  way  of  rates  and  chariT:es  to  publish  and  file  with  the  commis- 
sion. Shippers,  of  course,  were  interested  to  learn  from  the  Alton's 
published  schedules  not  only  the  rates  between  different  points,  but 
also  the  terminal  charges,  if  any,  that  were  to  be  exacted  of  them  in 
addition  to  the  rates.  We  think  it  is  dear  that  the  shipfnng  public 
were  not  concerned  in  what  part  of  an  Alton  through  rate  was  paid  by 
the  Alton  to  the  Ne\v  York  Central  or  to  any  owner  of  tracks  that 
were  used  in  making  the  through  shipiiieiit.  But  if  divisions  of  rates 
or  track  rentals  were  required  to  be  published,  we  think  it  is  equally 
clear  that  a  failure  to  publish  could  not  make  a  rei>ate  of  what  is  not  a 
rebate,  and,  on  the  otiier  hand,  that  publication  could  not  save  what 
is  a  rebate  from  being  found  to  be  a  rebate.  So  the  aforesaid  matter 
of  puhHcntion  has  nothinq;"  to  do  with  the  case. 

Payment  by  the  Alton  to  the  S.  &  S.  Co.  was  in  the  i::tiise  of  a  "re- 
fund of  terminRl  clinr-^'^e';,"  as  thonj^h  the  Alton  through  oversight  had 
collected  more  than  ihc  lawful  charges  and  was  rectifying  the  mistake- 
But  as  courts  rightly  are  keen  to  penetrate  an  innocent  appearing  de- 
vice to  reach  an  illegal  transaction,  they  should  also  be  alert  to  >avc 
a  lawful  act  though  it  be  hid  under  a  false  cover.  These  plaintiffs  in 
error  sliould  not  be  punished  for  methods  of  bookkeeping  if  the  false 
entries  represented  in  fact  a  lawful  arrangement. 

The  real  transaction  was  the  payment  by  the  Alton  for  the  use  of 
the  S.  &  S.  tracks  in  getting  S.  &  S.  freight  out  of  the  plant  to  the 
Belt  Line.  The  consideration  was  not  based  on  a  fixed  monthly  or 
yearly  rental,  or  on  a  percentage  of  the  investment,  but  was  deter- 
mined by  the  amount  of  use  measured  by  wheelaq:e.  But  rentals  on  the 
basis  of  wheelace  are  unobjectionable  if  the  parties  have  entered  into 
a  contract  which  in  all  other  respects  is  lawful. 

This  contract  was  made  on  the  Alton's  part  through  its  traffic  de- 
partment. We  may  know  as  a  matter  of  common  information  that 
contracts  respecting  right  of  way,  roadbed,  and  track  are  usually  made 
through  the  engineering  or  maintenance  of  ways  department,  and  not 
through  freight  agents.  But,  again,  these  plaintiffs  in  error  should  not 
be  punished  !>ecause  the  rental  was  measured  by  wheelage  or  because 
the  contract  was  made  by  freight  agents. 

S.  &  S.  received  back  a  part  of  the  money  they  paid  the  Alton  for 
freight.  That  fact  alone  iloes  not  prove  that  the  transaction  consti- 
tuted a  rebate  within  the  definition  of  the  statute.  A  railroad  may  pay 
its  lawful  indebtedness  to  a  shipper  out  of  the  money  the  shipper  pays 
it  for  freight ;  or  a  shijipcr  may  pay  the  full  freight  partially  in  money 
and  partially  in  cancelcil  legal  demands  against  the  railroad.  The  stat- 
ute's definition  of  a  rebate  is  any  device  whereby  any  property  in  in- 
terstate or  foreign  commerce  is  transported  at  a  less  rate  than  that  pub- 
lished and  filed.  So  if  the  full  rate  be  paid  eitlier  in  money  or  in  mon- 
ey's wortli,  the  parties  cannot  be  guilty  of  rebating.  Of  course,  the 
money's  worth  part  of  the  payment  might  itself  be  used  as  a  device 
whereby  the  property  would  be  carried  in  interstate  commerce  at  less 
than  the  published  rate ;  but  in  this  case  the  prestunption  must  be  in- 
dulged that  the  wheelage  charge  of  $1  a  car  measured  the  true  rental 
value  of  the  S.  &  S.  tracks. 


Digitized  by  Google 


CHICAGO  A  A.  Rr.  CO.  V.  UNITED  STATEfl.  921 

The  foregomg  considerations  compel  us  to  the  conclusion  that  the 

judgment  cannot  be  sustained  except  by  holding  that  the  contract  be* 
tiveen  S.  &  S.  Co.  and  the  Alton  was  illegal  and  void. 

The  use  tliat  the  contract  provided  for  was  the  use  that  was  made  m 
hauling  S.  &  S.  freight  from  inside  of  the  S.  &  S.  plant  out  to  the 
S.  &  S.  property  line,  so  that  there  it  might  be  put  on  the  Belt  Line's 
track,  which  in  these  through  routings  is  to  be  taken  as  a  part  of  the 
Alton  system.  Plaintiffs  in  error  defend  the  arrangement  on  the 
g^round  that  an  interstate  common  carrier  has  the  right  to  pay  a  ship- 
per a  just  allowance  for  the  use  of  any  instrumentality  furnished  to 
the  carrier  by  the  shipper  in  connection  with  the  transportation  of  the 
shipper's  propertv.  And  attention  is  called  to  the  closing  paragraph 
of  section  15.  of  the  recent  Hepburn  Act  (Act  June  29,  1906,  34  Stat. 
590)  as  bein^  declaratory  of  the  law  as  it  stood  when  the  contract 
now  in  question  was  marfe: 

"If  the  owner  of  property  transported  under  this  act  directly  or  Indirectly 
renders  any  service  connected  with  such  transportation  or  furnishes  any  instni- 
mentnlit>'  used  therein,  the  chargft  and  allowance  tberefor  shall  be  ao  more 
ttian  Is  juat  and  reasonable.*' 

It  never  has  been  unlawful  for  a  railroad  to  lease  cars  from  a  ship- 
per, like  the  Armour  Compan\-,  nnv  more  than  from  a  builder  of  cars, 
like  the  Pullman  Company,  Hut  if  cars  are  leased  from  a  shipper,  not 
only  the  Hepburn  act,  but  also  the  Cullom  and  the  Elkins  acts,  as  we 
regard  them,  prohibit  the  extension  of  favors  to  the  shipper  in  the  way 
of  freight  rates  under  cover  of  the  lease.  So,  if  a  railroad  in  dischaf- 
gfingf  its  undertakings  as  an  interstate  common  carrier  may  lease  tracks 
from  another  railroad,  we  perceive  no  valid  reason  for  denylnq*  a  rail- 
road the  ri.c^ht  to  lease  tracks  from  a  shipper  for  a  like  purpose,  pro- 
vided the  rental  is  fair  and  does  not  include,  by  being  excessive,  a  con- 
cession from  the  established  transportation  rates.  The  trouble  in  this 
case,  however,  comes  from  the  fact  that  the  Alton  did  not  take  a  lease 
of  the  S.  &  S.  tracks  for  the  purpose  of  dischar^dng  its  undertakings 
as  an  interstate  common  carrier.  It  had  undertaken  to  carry  for  all 
tfie  shipping:  public  a  car  load  of  meats  from  Kansas  City,  Kan.,  to  X^ew 
York  for  $20,  say.  For  that  pur{)Ose  it  controlled,  by  means  of  it^  con- 
nections, a  public  highway.  The  S.  &  S.  tracks  were  not  a  part  of  thai 
highway.  They  were  not  used  by  the  Alton  in  serving  the  shipping 
public  generally.  Their  only  use  was  in  getting  a  particular  shipper's 
freight  from  his  own  property  out  to  the  public  highway.  Suppose 
that  the  S.  <S:  S.  Co.,  instead  of  tie^^  nnd  rails,  had  put  down  a  paved 
roadway  on  its  land,  and  that  the  Alton,  in  additiou  to  the  $20  worth 
of  transf)ortation  it  was  giving  to  other  shippers,  furnished  horses  and 
wagons  to  haul  the  meats  from  the  packing  rooms  to  the  Belt  Line, 
would  it  be  contended  that  the  Alton  could  lawfully  still  further  pay 
the  S.  &  S.  Co.  for  the  use  of  the  pavement?  Or  suppose  that  the  S. 
(S:  S.  plant  was  all  under  one  roof,  and  that  the  trolleys  which  convey 
carcasses  and  cuts  of  meat  from  one  dci)artment  to  another  were  so 
arranged  that  the  finished  produce  arrived  at  the  property  line  ad- 
joining the  Uelt  tracks,  could  the  Alton  properly  make  an  allowance 
for  the  use  of  the  trolleys  as  instrumentalities  furnished  by  the  ship- 
per in  the  transportation  of  property  in  interstate  commerce  ?  In  our 
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judgment,  the  jury  were  warraiiicd  in  finding  that  the  tracks  in  ques- 
tion were  plant  facilities,  as  clearly  tlie  supposititious  pavement  and 
trolleys  would  be  plant  facilities,  and  not  instrumentalities  for  the  Al- 
ton's use  in  discharging  its  duties  to  the  public.  Wherever  the  Alton 
needed  tracks  for  that  purpose,  it  could  acquire  the  land  by  exercising 
the  sovereign  power  of  eminent  domain  which  had  been  conferred 
upon  it  by  the  !>  iple.  But  manifestly  the  Alton  could  not  condemn 
the  S.  &  S.  tracks  for  the  sole  purpose  of  hauling  the  S.  &  S.  Co.'s 
product  from  its  warehouse,  to  the  Alton's  public  hii^hway,  because 
that  would  be  a  private  purpose.  Whatever  property  the  Alton  could 
condemn  it  could  acquire  by  deed  or  lease,  but  by  taking  a  lease  it 
could  not  change  a  private  purpose  or  use  into  a  public  one.  The 
lease  of  tin  sc  plant  facilities  was  therefore  a  device  whereby  the  prop- 
erty of  the  S.  &  S.  Co.  was  transported  at  $19  a  car,  while  other  ship- 
pers were  paying  $20. 

This  case  is  ruled  in  princi|)le,  we  believe,  bv  the  deci?.ion  in  Wight 
V.  United  States,  lfi7  U.  S.  512,  17  Sup.  Ct.  822,  42  I..  Ed.  ^.-s.  that 
an  arrangement  whereby  a  particular  shipper  was  allowed  to  offset 
against  his  freight  bills  the  true  value  of  the  use  of  his  teams  in  hauling 
the  property  from  the  railroad  to  his  warehouse  was  a  discrimination 
against  other  shippers  of  the  same  class  of  property  in  the  same  city 
who  were  compelled  to  pay  the  freight  in  full.  It  is  contended  that 
the  citation  is  inapplicable  because  the  question  there  was  of  discrimi- 
nation and  here  of  rebate.  Under  the  Cullom  act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154]),  the  standard  of 
comparison  was  the  treatment  of  other  shippers.  It  was  necessary  to 
prove  not  only  that  the  favored  shipper  really  paid  less  than  the  pub- 
lished rate,  but  also  that  other  shippers  paid  the  full  rate  or  a  greater 
rate  than  that  of  the  favored  shipper.  Under  the  Elkins  act  the  stand- 
ard of  comparison  is  the  published  rate.  It  is  only  necessar>'  to  prove 
that  the  favored  shipper  has  had  his  property  transported  at  a  less 
rate  than  that  published  and  filed.  Both  acts  were  aimed  to  kill  favor- 
itism, and  the  favoritism  in  the  Wight  Case  was  of  the  same  kind  and 
effect  as  in  this.  The  big  manufacturer  or  dealer  ha<;  all  the  advan- 
tage over  his  small  competitor  that  he  is  legallv  or  morally  entitled  to 
in  his  savings  of  labor  cost  and  in  buying  his  materials  at  greater  dis- 
counts. The  application  of  the  maxims  of  merchandising  to  railroad- 
ing was  always  counter  to  the  common-law  pact  between  the  railroads 
and  the  people.  But  it  was  not  until  the  government  as  parens  patriae 
was  atithnrij'cd  to  represent  the  scattered  and  xmrvznmzed  sufferers 
I'rom  favor iii'^m  that  anv  hope  appeared  of  taking  the  railroad  busi- 
ness out  of  the  realm  of  private  barter. 

We  exclude  from  the  case,  as  not  being  within  the  issues,  any  ques- 
tion of  the  right  of  a  railroad  to  render  greater  service  or  to  furnish 
more  facilities  for  one  shipper  than  another  for  the  same  published 
charge.  The  issue  here  is  the  right  to  furnish  the  same  or  more  at  a 
less  price. 

GROSSCUP,  Circuit  Judge  (concurring).  I  cannot  bring  myself 
to  the  conclusion  that  until  the  cars  loaded  with  the  pixxlucta  of  the  S. 
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&  S.  Company  actually  reached  the  rails  ol  the  Terminal  Railroad 
Company,  such  products  were  not  already  in  course  of  interstate  trans- 
portation— tliat  until  the  rails  of  the  Terminal  Company  were  reached, 
neither  the  shipper  nor  carrier  were  subject  to  the  obligations,  or  enti- 
tled to  the  rights,  that  shippers  and  carriers  are  subject  to,  and  ac- 
quire, only  when  the  things  to  be  shipped  have  reached  the  stage  of 
being  actually  in  course  of  interstate  transportation.  My  personal  view 
is  that  the  moment  the  pmrlncts  of  the  S.  &  S.  Compnn\  parsed  out 
of  its  hands  into  the  cars  of  the  Terminal  Companx  lor  transporta- 
tion, whether  the  cars  thus  receivinof  such  products  were  at  the  time 
on  the  rails  belonging  to  the  S.  Sl  S.  Company,  or  on  the  rails  belong- 
ing to  the  Railroad  Company,  the  interstate  transportation  of  those 
products  had  already  commenced;  and  that  the  published  rate  is  a 
rate  for  tlic  whole  of  that  trnn<;portation,  from  the  moment  it  tims  be- 
ffins  to  the  moment  the  ^oods  reach  their  destination;  from  which  it 
follows,  it  seems  to  me,  that  as  against  the  S.  &  S.  Company,  notwith- 
standing the  fact  that  the  Railroad  Company  receives  the  goods  at  the 
S.  &  S.  Company  warehouses,  and  on  its  rails  (no  additional  terminal 
charges  having  Seen  fixed)  the  Railroad  Company  could  not  lawfully 
exact  more  than  the  regular  published  rates;  while  in  the  performance 
of  its  oblicrations  to  other  shippers,  under  the  Interstate  Commerce 
law,  it  could  not  lawfully  accept  less.  In  other  words,  under  tlie 
facts  presented,  the  published  rate  is  not  affected  by  the  fact  that  tlic 
cars  were  loaded  at  the  S.  &  S.  Company's  warehouses,  and  not  on 
the  Company's  rails — such  place  of  loading  being,  along  with  the  Rail- 
road Company's  freight  stations,  "Kansas  City"  within  the  meaning 
of  the  published  rates. 

Mow  I  am  inclined  strongly  to  the  judgment  that  through  contract 
with  the  parties  interested,  the  Railroad  Company  could,  at  its  own 
expense,  lawfully  have  laid  its  own  rails  up  to  and  along  side  of  tlie 
S.  &  S.  Company's  warehouses,  notwithstanding  the  fact  that  title  to 
the  land  under  the  rails  should  remain  in  the  S.  &  S.  Conipnny ;  or 
could  have  leased  the  rails  laid  by  the  S.  &  S.  Company  of  that  com- 
pany;  provided  always  that  the  transaction  was  not  a  subterfuge  to 
cover  up  discriminations.  But  an  arrangement  of  that  kind  between 
the  two  companies  cannot,  in  my  judgment,  for  reasons  of  public  pol- 
icy that  the  Interstate  Commerce  Act  was  intended  to  carry  out,  be 
lawfully  based  on  division  of  rates,  or  in  any  other  way  he  connected 
with,  or  affect,  the  rate  making  function  of  the  Railroad  Company; 
for  to  secure  equality  among  shippers,  the  law  commands,  not  only 
that  the  rates  shall  be  equal,  but  tliat  they  shall  be  fixed  and  certain — 
subject  to  no  addition  or  diminution  against,  or  in  favor  of,  any  one-^ 
.so  fixed  and  certain  that  any  shipper  can  with  his  head  and  pencil  fig- 
ure out  from  the  tariff  sheets  just  what  the  rate  is,  both  for  himself 
and  for  his  competitors ;  from  which  it  follows  that,  while  the  Rail- 
road Company,  through  its  appropriate  department,  might  lawfully 
perliaps  have  leased  these  rails  of  the  S.  &  S.  Company,  paying  there- 
for a  reasonable  rental,  it  could  not  lawfully  for  the  reasons  of  public 
policy  named,  through  its  tariff  department,  and  on  the  basis  of  a  divi- 
sion of  rates  (the  whole  arrangement  secret  so  far  as  the  published 


Digitized  by  Google 


830 


84  c.  c.  A.  BBPomn. 


tariff  sheets  were  concerned)  have  made  the  arrangement  that  was 
offered  as  a  defense  to  the  oiicnse  prosecuLcd. 
The  judgment  is  affirmed. 

On  Rehearing. 

PER  CURIAM.  The  burden  of  the  argument  m  support  of  the  pe- 
tition is  that  the  opinion  of  tlie  court  promulgates  the  doctrine  that 
it  is  unlawful  "for  a  railroad  company  to  acquire  by  lease  or  pur- 
chase or  other  contract  tiie  ownership  or  the  right  to  use  a  track  lead* 
ing  from  its  right  of  way  to  an  industrial  plant."  The  facts  of  the 
case  do  not  require  the  aitirmance  of  such  a  proposition;  and  we  dis- 
claim the  inference  wliicli  counsel  draw  from  the  language  of  the 
opinion.  We  do  not  elaborate  because  \vc  believe  that  counsel,  on 
reading  the  opinion  anew,  will  have  no  difficulty  in  understanding 
that  our  judgment  of  the  character  of  the  Alton's  dominion- over  the 
S.  &  S.  tracks  was  founded  on  our  view  that  the  evidence  warranted 
the  jury  in  finding  that  "the  tracks  were  S.  S:  S.  plant  facilities,  and  not 
in^truinentalities  for  the  Alton's  use  in  discliarging  its  duties  to  the 
public." 

The  petition  is  overruled. 


(156  Fed.  504.) 

DIGGS  V.  LOUISVir.LE  &  N.  R.  CO.  (two  cafles). 

DUNN  A  WAT  v.  SAME. 

(Ctrcolt  Court  of  Appeala,  Sixth  Circait  MoTember  6,  X007.) 

Noe.  1724-1726. 

1.  Aono.N— Trial— OoNSOLiDATioN  of  Causes— Powers  of  Fedebax  Cot-kts. 

T'ndor  Rev.  St.  §  021  [T:.  S.  Comp.  St  IIWm.  p  mr>l  which  authorizes 
feileral  courts  to  consolidute  "cnnsos  of  a  like  nature  or  relative  to  the 
mnM  questfOOf"  a  Circuit  Coiirt  has  power  in  Its  discretion  to  consoll- 
dnte  for  trial  separate  actions  brought  against  n  rjiilroad  company  to 
recover  for  the  death  of  persons  who  were  killed  ut  the  same  time  and 
In  the  same  maimer. 

2.  Carriebs— LiABUJTT  OF  Bailboad  Compakt  lOB  Death  o»  PAfisraoos— 

Operation  of  Tratws. 

Three  young  men  traveling  together  were  passengers  on  a  railroad  train 
which  approached  Knoxville,  Tenn..  which  was  tholr  destination,  after 
dnrk.  Tlie  trainmen  had  announced  that  the  next  station  would  be  Knox- 
ville. as  re<iuired  by  the  state  statute,  but  had  not  called  the  station, 
when  the  train  Ptopi>ed  on  a  narrow  trestle  In  order  to  make  use  of  a 
Y  in  turning  before  entcrlnsr  the  city.  The  next  morning  the  bodies  of 
the  young  men  were  found  near  together  under  the  trestle.  Upon  the 
trial  of  a  consolidated  action  against  the  railroad  company  to  recover 
for  their  deaths,  there  was  evidence  that  they  left  the  car  together,  while 
on  the  trestle,  and  tending  to  show  that  they  fell  over  the  edge  as  they 
stepped  off.  Held,  that  neither  the  anuooncement  of  the  name  of  the 
next  station  nor  the  stopping  of  the  train  thereafter  before  it  was  reached 
was  negligence,  nor  whs  either  an  Invitation  to  passengers  to  alight  before 
the  station  was  called,  which  imposed  on  defendant  the  duty  of  warning 
them  or  rendered  it  liable  for  the  deaths  of  plalnUffk*  Intestates. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee, 
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G.  W.  Pickle,  for  plaintiffs  in  error, 
J.  H.  Frantz,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  to  recover  for  the 
wrongful  death  of  William  Turpin  through  the  negligence  of  tlie 
Louisville  &  Nashville  Railroad  Company.  Against  fiie  objection  of 
the  plaintiffs  in  error,  it  was  consc^dated  for  trial  with  two  similar 
cases,  one  brought  by  the  administrator  of  James  Gamble  and  one 
by  the  administrator  of  W.  W.  Dunnaway,  who  met  their  deaths  at 
the  same  time  and  in  the  same  way.  At  the  close  of  the  testimony 
for  the  plaintiffs,  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant.  It  is  claimed  the  court  erred  in  consolidating  the 
cases  and  erred  in  instructing  for  the  defendant 

We  are  satisfied  that  imder  section  921  of  the  Revised  Statutes  of 
the  United  States  [U.  S.  Comp.  St.  1901,  p.  685]  the  court  had  the 
power  to  consolidate  these  cases  for  trial.  They  involve  tlie  same 
transaction,  the  witnesses  were  the  same,  and  we  can  see  no  good 
reason  to  criticise  the  exercise  of  the  court's  discretion  in  the  premises. 

The  evidence  which  die  court  withheld  from  the  jury  showed  sub- 
stantially the  following  facts:  The  three  young  men,  Turpin,  Gam- 
ble, and  Dunnaway,  were  raised  in  Anderson  coimty,  Tenn.,  about  25 
miles  from  Knoxville.  They  were  not  accustomed  to  railway  travel. 
They  left  their  homes  on  the  19th  of  February,  1906,  to  look  up  a 
brother  of  one  of  them,  who  they  heard,  was  working  some  miles  the 
other  side  of  Knoxville.  Apparently  they  did  not  End  him,  and  on 
the  20th  they  started  back  to  Knoxville.  Late  in  the  afternoon  of 
that  day  they  got  on  a  passenger  train  of  the  defendant  at  Mentor, 
a  station  seven  or  eight  miles  from  Knoxville.  This  train  reached 
Knoxville  about  6:30  p.  m.  There  was  but  one  station.  Chandler, 
between  Mentor  and  Knoxville.  After  leaving  Chandler,  the  train- 
man announced  that  the  next  station  would  be  Knoxville.  The  train, 
after  leaving  Chandler,  ran  along  the  Tennessee  river  for  some  dis- 
tance, and  then  crossed  over  to  Knoxville  on  a  bridge  and  trestle. 
By  this  time  it  was  quite  dark.  On  the  Knoxville  end  of  this  trestle 
a  switch  led  off  imm  the  main  track.  At  the  end  of  this  switch 
there  was  a  narrow  platform  on  the  right  as  you  approached  Knox- 
ville, which  was  used  in  connection  with  the  switch.  Beyond  this 
platform,  going  in  the  direction  of  Knoxville,  the  trestle  for  some 
distance  remained  the  width  required  for  one  track  only,  and  then 
broadened  as  the  switch  left  the  mnin  line.  About  200  feet  bcvond 
the  point  of  this  switch,  the  main  line  divided  into  a  Y;  one  track 
running  to  the  right  to  the  passenger  depot,  and  the  other  to  the  left 
to  the  switching  yards.  It  was  customary  to  use  this  Y  in  order  to 
change  the  direction  of  the  train  before  running  into  the  depot. 
When  the  train  reached  the  trestle,  it  stopped  presumably  short  of 
the  switch.  The  three  young-  men,  one  a  boy  of  1^5,  v^ot  up  from 
their  seats  in  the  smoker,  which  was  in  the  forward  part  of  the  train 
next  to  the  hatrfraee  car,  and  went  out  the  front  door.  The  station 
of  Knoxviilc  liad  not  yet  been  called,  nor  any  reason  given  them  to 
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believe  that  they  were  at  Knoxville,  except  the  fact  that  the  announce- 
ment had  been  made  that  the  next  station  would  be  Knoxville.  This 
announcement  had  been  made  a  few  minutes  before  tlie  train  stopped. 
Three  witnesses  put  the  time  from  one  to  one  and  a  half  or  two  min- 
utes, one  says  before  the  train  reached  the  bridge,  and  several  testified 
that  the  custom  on  the  road  was  to  announce  the  next  station  shortly 
after  leaving  tlie  last  one.  Such  announcement  was  not  regarded 
as  a  call  of  the  station,  which  was  made  subsequently  when  the  sta- 
liun  was  reached.  About  ('>  o'clock  the  next  morning,  on  the  21st 
of  February,  a  witness  who  passed  under  the  trestle  found  the  dead 
bodies  of  three  young  men,  who  were  subsequently  identified  as  Tur* 
pin,  Gamble,  and  Dunnaway.  They  lay  close  to  one  another,  and 
no  footprints  were  near  them.  The  court  below,  conceding  that  the 
deceased  persons  were  passenq-ers,  after  referrinj:^  to  the  fact  that 
the  laws  of  Tennessee  required  the  railroad  company  to  announce 
the  next  station,  stated  that,  if  tht  insistence  of  the  plaintiffs  was 
correct,  "when  the  company  does  it,  it  would  have  to  guard  against 
anybody  jumping  off  before  the  train  reached  the  station,  would  have 
to  put  a  man  in  each  door,  and  keep  them  from  jumping  off,  if  the 
train  should  happen  to  stop  for  any  purpose  before  it  reached  the 
station" ;  and  directed  a  verdict  in  favor  of  the  defendant  in  each  case. 

We  think  there  was  testimony  from  which  the  jury  miL,dit  have 
inferred  that  the  three  unfortunate  young  men  were  passengers,  and 
that  they  alighted  from  the  train  on  the  trestle  and  met  their  deaths 
by  falling  from  it  to  the  place  where  they  were  found.  They  may 
have  fallen  directly  from  the  train  through  the  trestle,  or  from  the 
trestle  after  alighting  from  the  train,  and  they  may  have  fnllen  from 
the  trestle  hv  missiuLT  their  fnotinc;-  while  trying  to  proceed  in  the 
direction  of  Knoxville  after  ilic  train  had  passed,  or  by  being  pushed 
off  by  the  train  after  it  had  got  again  in  motion.  There  was  no  tes- 
timony  showing  precisely  where  the  train  stopped.  There  was  a 
small  platform  on  the  right,  located  at  the  point  of  the  switch,  which 
was  used  by  railroad  men  to  stand  on  while  operating  the  switch. 
If  the  train  stoppcfl  opposite  that  platform,  the  yonnqr  men  had  a 
place  to  stand,  but  after  the  train  passed  on  they  would  have  found 
themselves  isolated,  in  a  dangerous  position,  and  it  would  naturally 
have  seemed  necessary  to  them  to  walk  on  in  the  direction  of  Knox- 
ville, whose  lights  they  could  see  in  the  distance.  If  they  did  this, 
after  leaving  the  small  platform,  a  few  steps  would  have  brought 
them  to  tiie  narrow  single  track  trestle  above  the  place  thev  were 
found,  and  from  which  they  must  have  fallen.  At  this  point  the  ties 
were  12  feet  and  10  inches  in  length,  and  a  passenger  car  is  about 
11  feet,  6  inches  in  width.  An  engineer  who  made  a  survey  of  the 
track  testified  that  a  "passenger  alighting  on  this  single  track  trestle 
micrht  touch  the  ed'^e  of  the  ties.  althouG:h  I  don't  think  he  would. 
The  ends  of  the  ties  were  approximately  practically  under  the  out- 
side of  the  steps,  and  tiie  steps  would  put  him  where  he  would  fall ; 
he  might  catch  two  or  three  inches  of  the  ties,  two  inches."  It  was 
necessary,  in  order  to  make  a  case  for  the  jury,  for  the  plaintiffs  to 
present  some  testimony  tcndiniT  to  show  that  the  young  men,  with- 
out any  fault  on  their  part,  alighted  from  the  train  and  met  their 


Digitized  by  C<.jv.' .ic 


mOQS  y,  LOUISVILLE  &  N.  B.  CO. 


333 


death  because  of  the  negligent  conduct  of  tlie  railroad  company  or  its 
einpio>e5.  In  view  of  the  facts,  the  negligence  must  have  consisted 
either  in  making  the  announcement  that  Knoxville  would  be  the  next 

-station  before  it  was  reached,  or  in  stopping  on  the  trestle  after  the 
announcement  was  made  and  before  tlic  station  was  readied,  or  in 
so  stopping  without  warning  the  passengers  to  keep  their  seats,  be- 
cause the  station  had  not  )  et  been  reached. 

As  to  the  announcement.  It  was  one  required  by  the  laws  of  Ten- 
nessee. Shannon's  Code,  §  3070.  This  statute  came  before  the  Su- 
preme Court  of  Tennessee  in  the  case  of  Payne  v.  Railroad  Co.,  lOG 
Tenn.  167,  61  S.  \V.  86.  There  there  was  a  call  of  the  station  and  a 
passenger  alighted  before  the  train  h^d  stopped.  The  etTect  of  the 
decision  was  to  hold  tiiat  the  passenger  was  not  justified  in  alighting 
while  the  train  was  in  motion  because  of  the  announcement.  It  is 
to  be  noticed,  however,  in  this  case  that  the  announcement,  which  was 
made  as  the  train  approached  the  station,  alinost  amounted  to  a  call 
which  is  made  jtist  as  the  station  is  reached.  The  difference  between 
an  annntniccnicnt  under  the  Tennessee  statute  and  a  call  under  ordi- 
nary railway  usages  must  be  kept  in  mind.  An  announcement  under 
the  Tennessee  statute  is  not  a  notification  that  Ae  station  has  been 
reached,  and  an  invitation  for  passengers  to  alight.  It  serves  the 
purpose  of  advising  passengers  in  advance  of  what  the  next  station 
will  be,  so  that  they  may  be  ready  to  alight  when  it  is  reached.  It 
is  always  made  subject  to  the  usages  of  railways.  Tt  does  not  com- 
mit the  railway  compau)  to  a  verbal  guaranty  that  tlie  station  an- 
nounced will  be  the  first  stop.  The  railroad  company  retains  the  right 
to  control  the  movement  of  the  train,  and  if  It  is  necessary  to  stop 
for  any  proper  purpose  before  reaching  tiie  station,  for  instance,  to 
open  or  close  a  switch,  or  to  cross  another  railroad,  or  to  use  a  Y, 
it  has  the  right  to  do  so,  without  notifying  the  passengers.  In  other 
words,  the  announcement  is  to  be  treated  as  a  statement  that  the 
next  station  will  be  the  place  named,  and  not  that  the  next  stop  will  be 
at  the  station.  Accordingly,  in  Minock  v.  Railway  Co.,  97  Mich. 
425,  56  N.  W.  780,  it  was  held  that  a  railroad  company  which  had 
announced  the  next  station  wri"^  not  obliged  to  warn  passengers  not 
to  alight  when  it  stopped  at  a  railway  crossing  before  the  station  was 
reached. 

We  have  examined  a  number  of  cases  where,  after  calling  the  sta- 
tion, the  train  either  stopped  short  or  overran,  with  the  result  that 
the  passenger  alighted  in  a  dangerous  place  and  was  injured.  Under 
such  circumstances,  the  railway  company  has  been  almost  uniformly 
held  rcspoiiviblc.  This  is  in  accordance  with  the  well-established 
rule  that  a  carrier  of  passengers  is  in  duty  bound  not  only  to  use  the 
strictest  vigilance  in  receiving  and  conveying  a  passenger  to  his  desti- 
nation, but  also  to  put  him  off  safely  at  a  station  at  the  termination 
of  the  journey.  As  a  corollary  it  has  been  held  that  it  is  likewise 
the  duty  of  a  carrier  to  announce  the  name  of  the  station  on  the  ap- 
proach of  the  train,  and  to  afford  passengers  sufficient  time  to  alight 
with  safety.  Englehaupt  v.  Erie  R.  R.  Co..  ?09  Pa.  182,  185,  58  Atl. 
154;  Weller  v.  London,  Brighton,  etc.,  Ry.  Co.,  I..  R.  9  C.  P.  1:.'G; 
Van  Horn  v.  Central  R.  R.  Co.,  38  N.  J.  Law,  133;  P.  W.  &  B.  R. 
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R.  Co.  V.  McCormick,  124:  Pa.  IG  Atl  848;  Bridges  v.  North 
London  Ry.  Co.,  L.  R.  7  H.  L.  213;  McNulta  v.  Ensch,  134  111.  46, 
24  N.  E.  631;  Memphis  &  Little  Rock  Ry.  Co.  v.  Stringfellow,  44 
Ark.  322,  51  Am.  Rep.  598;  EUis  v.  Chfcago,  M.  &  St.  P.  Ry.  Co., 

120  Wis.  645,  28  N.  W.  942. 

The  present  case,  however,  is  not  one  where  the  station  had  been 
called  and  the  train  either  stopped  short  or  overran  it,  so  that  the 
passenger  alighted  in  a  dangerous  place  and  received  injuries.  This 
case  is  more  like  that  of  Mitchell  v.  Grand  Trunk  Ry.  Co.,  51  Mich. 
236,  16  N.  W.  388, 47  Am.  Rep.  566,  where  the  station  was  announced 
or  called  before  arriving  at  a  railway  crossing  or  junction,  300  or 
400  feet  from  the  station.  The  train  stopped  at  the  crossing,  and 
the  plaintiff  in  attempting  to  leave  the  car  was  hurt.  The  court  said 
the  real  cause  of  the  injury  was  the  mistaken  supposition  o£  the  pas- 
senger that  tlie  train  had  stopped  for  the  station.  There  was  nothing 
at  the  spot  to  indicate  a  landing  place.  The  stoppage  of  cars  was  re- 
quired by  statute,  as  well  as  by  usage.  The  judgment  below  was 
reversed  on  the  ji^round  tliat  there  was  nothinc:  to  show  any  negli- 
gence on  the  part  of  the  company.  In  the  case  of  III.  Central  R.  R. 
Co.  V.  Warren,  149  Fed.  G-jS,  79  C.  C.  A.  350,  it  was  held  that  the 
announcement  of  the  next  station,  although  made  on  near  approach 
to  the  station,  was  not  an  invitation  to  a  passenger  to  leave  his  seat 
and  attempt  to  alight  before  the  train  actually  stopped.  Because  he 
did  tliis,  the  passenger  who  was  injured  was  held  guilty  of  contributory 
negligence. 

We  have  Lrivcn  the  present  case  careful  consideration.  The  case 
of  the  plaintihs  rests  upon  the  contention  that  the  stoppage  of  the 
train  on  the  trestle  after  the  next  station  had  been  announced  con- 
stituted an  invitation  to  the  young  men  to  alight.  We  think  that 
a  clear  distinction  must  be  made,  as  we  have  said  before,  between  the 
announcement  of  the  next  station  and  the  call  of  the  <.tation  at  which 
the  train  is  in  the  act  of  stopping.  We  think  that  in  the  present  case 
no  passenger  of  ordinary  intelligence  and  in  the  exercise  of  ordinary 
care  would  regard  the  stopping  of  the  train  on  the  trestle  as  an  in- 
dication that  Knoxville  had  beoi  reached  and  the  time  had  come  for 
him  to  alight,  and  that  the  idea  that  such  a  view  would  be  taken  by 
any  passeni^er  was  not  within  the  reasonable  contemplation  of  either 
the  conductor  or  any  of  the  trainmen.  Now,  if  in  tlie  act\ial  cnurse 
of  events  these  three  passengers  could  not  be  expected  to  aliirln  mere- 
ly because  the  train  had  stopped  on  the  trestle,  then  there  was  no 
(Uitv  imposed  upon  the  trainmen  to  warn  them  to  keep  their  seats. 
Trainmen  have  a  right  to  credit  passengers  with  ordinary  common 
sense.  Passengers  must  exercise  common  sense,  common  care,  or 
answer  for  the  lack  of  it.  In  this  country  passenger  trains  arc  v^t 
run  upon  the  theory  lliat  the  passengers  must  be  locked  in  when  liie 
train  is  in  motion,  and  only  released  when  the  station  is  reached  and 
the  trammen  let  them  out.  Passengers  are  supposed  to  have  knowl- 
edge of  common  railway  n  i-i  of  the  way  in  which  trains  are  ordi- 
narily run  and  handled.  While  the  present  case  excites  our  sym- 
pathy, we  are  unahle  to  satisfy  nur<=*-h-e<  t!iat  the  court  below  was 
wrong  in  directing  a  verdict  for  tiie  defendant.    Of  course,  there  was 
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a  possibility  that  testimony  might  have  been  presented  which  would 
have  showed  or  at  least  have  tended  to  show  that  the  defendant  was 
negligent,  but  no  testimony  of  this  snrt  was  introduced,  and  it  is  a 
well-known  rule  that  neglig-ence  can  ik  iilior  be  presumed  nor  guessed 
at   Powers  v.  Marquette  Ry.  Co.,        Mich.  379,  106  N.  W.  1117. 

The  judgments  of  the  lower  court  are  affirmed.  The  joint  writ  of 
error  in  case  No.  1,684  is  dismissed  for  want  of  jurisdiction. 


(15<j  Fed.  5G0.) 

08IUS  T.  DAVia 

(Clreolt  Ooart  of  Appeals,  Sixth  drcalt  Norember  6.  190T.) 

IvsuBANCE— Right  to  Proceeds  of  Life  1*oliot— Evidence  Considebed. 

Brldence  considered  In  a  suit  of  interpleader  between  the  widow  and  a 
former  partner  of  a  decwlent  tn  dct'^ruilne  the  right  to  the  proceeds  of  a 
policy  of  insurance  on  his  life,  wliich  was  by  its  terms  iiayuble  to  his 
estate,  but  by  an  agreement  between  tlie  partners  was  to  be  held  for 
the  benefit  of  the  pflrtnershij),  iiiul  hetd  to  sustain  the  claim  of  the  widow 
that  the  partnership  had  been  dissolved  some  montba  prior  to  her  hus- 
iMUid's  death,  and  all  matters  hetween  the  partners  aettled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

T.  B.  Bradficld,  for  appellant 
C.  W.  Nichols,  for  appellee. 

Before  LURTON,  SEVERNS,  and  RICHARDS,  Circuit  Judges. 

RICH.'\RDS,  Circuit  Judge.  This  was  a  bill  of  interpleader  filed  by 
the  New  York  Life  Insurance  Company  against  Rudolph  Osius  and 
Nellie  Belle  Davis,  who  by  stipulation  have  become,  respectively,  the 
complainant  and  defendant  in  tiie  litigation.  The  matter  in  dispute  is 
the  amount  of  a  policy  of  $5,000,  written  by  the  New  York  Life  In- 
surance Company,  December  30,  1903,  upon  the  life  of  William  Fran- 
cis Davis,  husband  of  the  defendant,  who  died  September  25,  1904. 
The  policy  was  payable  "to  the  executor?,  administrators  or  assigns  of 
the  insured,  or  to  such  beneficiary  as  may  have  been  duly  desi^^tiated." 
It  also  provided  that  the  insured  might  change  the  beneficiary  by  writ- 
ten notice  to  the  company,  but  that  no  designation  or  change  oif  bene- 
ficiary should  take  effect  until  indorsed  on  the  policy  by  the  company 
at  the  home  office.  The  anmujit  due  under  the  policy  has  been  paid 
into  the  court  below.  The  bill  of  interpleader  was  brou^^ht  aj^ainst 
Mrs.  Davis  "personally  and  as  executrix  of  the  last  will  and  testament 
of  her  husband."  Rudolph  Osius  was  made  a  defendant  "as  sole  sur- 
viving member  of  the  late  copartnership  duly  organized  and  doing  busi- 
ness tmder  the  firm  name  of  the  American  Dental  Syndicate,"  which 
was  composed  of  William  Francis  Davis  and  Rudnlj/h  (^sins,  the  lat- 
ter being  general  manager,  while  Davis  was  the  business  manager. 
Rudolph  Osius  clauns  the  amount  of  the  policy  as  sole  surviving  mem- 
ber of  the  American  Dental  Syndicate,  claiming  that  this  policy  and 
one  upon  his  own  life  were  taken  out  by  the  syndicate,  the  premiums 
paid  by  the  syndicate,  and  that  there  was  an  agreement  that  the  policy 
was  to  be  for  the  benefit  of  the  syndicate  and  payable  to  the  surviving 
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iiiemher.  Nellie  Belle  Davis  wns  tlie  executrix  of  licr  hiisbnnd's  will 
atul  his  sole  Icg^atee,  and  as  such  she  claims  the  amuiinl  of  the  i)olic\ . 
The  court  below  heard  the  testimony,  and  in  a  considered  opinion  held 
that  the  firm  known  as  the  American  Dental  Syndicate  was  dissolved, 
and  its  assets  divided,  on  May  21,  1904,  some  four  months  before  Da- 
vis died,  and  therefore  the  policy,  accordini:  to  its  terms,  was  payable 
to  her  as  executrix  and  sole  legatee.  From  this  decree  there  is  an  ap- 
peal to  this  court. 

Prior  to  March  23,  1903,  Rudolph  Osius  owned  and  operated  dental 
establishments  in  the  cities  of  Grand  Rapids,  Battle  Creek,  Flint,  and 
Lansin<2:,  Mich.,  under  the  name  of  the  *  American  Dental  Syndicate/* 
On  that  date  William  F.  Davis,  who  was  a  lawyer  living  in  Lans'iiLr.  be- 
came his  partTv^r  Under  the  agreement  Davis  wa<;  to  pav  to  O'-ius  tl"i<- 
sum  of  ■$."), OOo.  -$1,000  down,  and  $i,000  from  the  earnings  to  which 
Davis  would  be  entitled  less  his  salary;  and  it  was  expressly  agreed 
that  the  title  to  one-half  of  the  business  was  to  remain  in  Ostus  until 
the  promissory  note  of  $4,000  was  paid  in  accordance  with  its  terms. 
Osius  was  to  be  the  general  manager  and  Davis  the  business  manager 
of  the  firm,  the  former  to  receive  $50  per  week  and  the  latter  $40  per 
week.  While  the  business  of  this  copartnershij)  wa->  going  on,  two  life 
insurance  policies  of  $5,000  each  were  taken  out,  one  by  Osius  and  one 
by  Davis,  December  30,  1903.  Frederick  Cody  was  tfie  agent  of  the 
life  insurance  company.  The  premiums  on  the  two  policies  amounted 
to  $269.20,  being  $128.75  for  the  Davis  policy,  and  $140.4-5  for  the 
Osius  policy.  Cody  paid  the  premiums,  and  then  settled  with  the  pol- 
icy holders.  The  ])rcniiuni  on  the  Davis  policy  was  partly  paid  by  the 
partnership  and  partly  by  Davis  himself,  the  last  payment  being  $46.10, 
made  on  July  28,  1904.  The  receipt  from  Cody  to  Davis  shows  that  it 
was  in  full  settlement  of  the  balance  of  the  premium  on  his  policy,  and 
also  in  full  settlement  of  his  interest  in  the  note  given  under  the  agree- 
ment dated  December  31,  1903.  On  March  5,  1904,  while  the  firm 
called  the  American  Dental  Syndicate  was  in  existence,  an  agreement 
was  made  between  Osius  and  Davis  which  provided  that  the  policies 
should  be  paid  to  "the  American  Dental  Syndicate,  and  not  to  their  per- 
sonal heirs  or  assigns,"  the  reason  as  stated  being  "the  premiums  on 
these  policies  being  paid  out  of  the  funds  of  the  American  Dental  Syn- 
dicate, and  the  policies  were  taken  out  designedly  for  the  protection  of 
the  American  Dental  Syndicate."  While  it  is  not  disputed  that  this 
agreement  was  made,  no  indorsement  was  made  on  the  policy,  nor  wa> 
there  any  notice  of  a  change  of  benefidary  in  accordance  with  its  terms. 
The  poncy  remained  payable  to  the  personal  representatives  of  Davis, 
and  was  in  his  possession  at  the  time  of  his  death. 

Such  being  the  situation,  the  question  in  this  case  is  whether,  as  al- 
leged by  ^Trs.  Davis,  the  partnership  benveen  her  husband  and  Osius 
was  dissolved  on  May  20  or  21,  1904.  li  it  was,  tlien  the  New  York 
Life  Insurance  policy  became  payable,  according;  to  its  terms,  to  her 
as  executrix  and  sole  legatee  of  her  husband.  We  have  carefully  read 
all  there  is  in  the  record  tipon  this  subject,  and  are  clear  in  the  opinion 
that  the  court  below  very  properly  held  that  Mrs.  Davis  had  sustained 
the  burden  of  proving  the  affirmative  upon  the  issues  of  the  case, 
namely,  tliat  the  partnership  had  been  dissolved  by  mutual  consent  and 
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a  full  settlement  and  adjustment  of  its  affairs  had  been  made.  Tlu> 
court  below  has  referred  in  some  detail  to  the  facts  which  appear  in  the 

record  and  support  its  conclusions.  It  is  unnecessary  to  i^^o  over 
these.  The  statements  of  Seth  Davis  and  Carmcr  are  quit-.-  inc  nsistent 
with  tlie  tlicory  that  the  partnership  continued  to  exist  ait-r  May  21, 
1904*  After  the  agreements  of  May  20  and  May  21,  1904,  Davis  with- 
drew from  the  American  Dental  Syndicate,  ceased  to  b?  its  business 
manager  or  have  authority  to  bind  it  in  any  way,  and  restricted  himself 
to  the  Battle  Creek  office  which  he  purchased  from  Riulnlph  Osius,  the 
other  member  of  the  defunct  hrm.  In  the  at^rcement  of  May  20,  1901. 
made  at  Grand  Rapids,  Davis  expressly  relinquished  all  his  right,  title, 
and  interest  in  the  American  Dental  Syndicate,  "ceased  to  draw  salary 
or  have  anything  to  do  with  the  management  of  the  said  American 
Dental  Syndicate,  the  same  bcine:  turned  over  to  Dr.  Rudolph  Osius." 
On  May'-^l.  190K  the  Nation-d  Citv  Bank  was  notified  that  after  that 
date  the  sij^nature  of  Dr.  Rudolph  Osius  alone  would  be  necessary  on 
checks  of  the  American  Dental  Syndicate.  On  July  10.  IIKH.  Ossius 
wrote  a  letter  to  Davis  which  practically  admits  the  dissolution  and  the 
fact  that  the  insurance  policies  had  wen  treated  as  persona^  assets. 
Speaking  of  another  a^^reement,  Osius  says,  "It  certainly  only  applied 
to  you  when  a  partner  in  this  firm'" ;  the  inference  being  that  Davis  had 
ceased  to  be  such  partner.   Then  he  says : 

"But  kindly  rememl)«r  that  I  particularly  oxcopt  the  life  Insurance  account 
which  you  and  I  have,  but  showed  a  willingness  on  uiy  part  to  pay  for  half 
of  tbe  same." 

Apparently  this  refers  to  the  statement  by  Davis  that  Osius  had 
agreed  to  pay  all  bills  due  from  the  business,  and  the  exception  made 
of  the  insurance  account  was  made  by  Osius,  although  he  says  he  had 
shown  a  willingness  to  pay  for  his  half  of  ^at  account.  He  also  as- 
serts that  he  has  not  only  been  extremely  square  with  Davis  at  all  times, 
but  "particularly  so  at  their  dissolution." 

These  and  other  facts  which  appear  on  the  record  and  have  been 
referred  to  by  counsel  in  the  briefs  and  on  the  argument  satisfy  us  that 
the  partnership  was  dissolved  months  before  Davi^  died,  and  that 
there  was  no  thought  at  that  time  that  the  p  licv  <  ti  Davis'  life  was  be- 
in^  carried  by  the  partnership  or  for  its  benefit.  The  claim  now  made 
by  the  surviving  partner  appears  to  be  an  afterthought. 

The  decree  is  affirmed. 


0B»  red.  sn.) 

UNITED  ZINC  COMPANIES  r.  WRIGHT. 
(Clrcalt  Oonrt  of  Appeals,  Eighth  aicult  October  14^  1(X»7.) 

« 

No.  2,487. 

L  ICABIXB  AHD  S£B?A1IT— FSLLOW  8EBVAMTS— FOMCMAN  IN  MiNB. 

A  grofmd  foreman  In  mlnlog  operations  eonducted  under  a  feneral 
gur>erlnteDdent  or  manager  la  a  fellow  serrant  with  the  gang  of  miners 

whose  work  he  directs. 

(Kd.  Note. — For  cuseti  iii  point,  see  Cent  Dig.  vol.  Alaster  and  Serv- 
ant, i 

84C.C.A.— 22 
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2.  Same— Injury  to  Sfrvant-Asslmkh  iiiKic. 

A  drlllman  in  a  mine  where  it  was  the  usual  known  onstom  to  more 
the  drills  bj  band  up  stopes  baying  a  practlcabto  grade  aaaumed  tbe 
rfsk  of  injury  from  such  manner  of  dolnc:  tfio  work,  and  cannot  recover 
from  the  owner  for  an  injury  so  receiveil,  aud  iie  was  not  relieved  from 
tacb  aMomptlon  by  a  complaint  made  to  tbe  groond  foietaan  of  sncb 
method  and  a  pfomtse  on  bis  part  to  secnro  rtppliances,  where  he  had 
no  authority  to  do  so,  either  actual  or  apparent,  and  whose  only  duty  was 
to  report  tbe  complaint  to  the  mperlntendent,  under  wboee  directton  all 
tbe  worlc  was  conducted,  which  he  failed  to  do. 

[Ed.  Noto.— For  cases  in  point,  see  Cent  Dig.  Tol*  34^  Master  and  Serr* 

ant,  f  §  G39,  040. 

Assomptlon  risk  Incident  to  employmmt,  see  note  to  Chesapeake  ft 
O.  B.  Go.  T.  Hennessey,  88  C.  a  A.  814.1 

In  Error  to  the  Circuit  Court  of  the  United  Sutes  for  tbe  South- 
western Division  of  the  District  of  Missouri. 

Edward  J.  White  (Arthur  £.  Spencer»  on  the  brief),  for  plaintiff  in 
error. 

^fcPherson  &  Hilpirt  and  E.  O.  Brown,  for  defendant  in  error* 
Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAPTS.  Circuit  Judpe.  WnVht  sued  his  employer,  the  zinc  com- 
pany, for  damages  alleged  to  have  been  occasioned  by  its  failure  to 
furnish  proper  appliances  with  which  to  do  the  work  assigned  him. 
Defendant  was  engaged  in  lead  and  zinc  mining,  and  plaint itT.  who 
was  an  experienced  miner,  familiar  with  the  operation  of  the  drilling 
machine  cummonly  used  in  lead  and  zinc  mining,  was  employed  by  de- 
fendant a.s  head  drilhnan  to  take  chari^e  of  the  drilling  operations  in  its 
mines.  He  had  three  helpers.  At  the  time  of  his  injury,  he  was  en- 
gaged in  moving  the  drilling  machine  weighing  about  300  {>ounds  up 
an  inclined  sto]  c  in  the  defendant's  mine.  The  stope  rose  at  an 
angle  of  about  45  degrees.  Prior  to  tlie  time  of  his  injury,  when 
the  stope  was  so  steep  tiiat  miners  could  not  walk  up  conveniently,  de- 
fendant had  enii)lo\c(l  a  pulley  and  rope  to  haul  up  the  machine;  but 
this  appliance  had  been  abandoned  after  the  stope  became  easier.  The 
drillman  and  his  helpers  had  been  for  some  time,  two  or  three  weeks 
before  the  time  of  his  injury,  carrying  the  drill  up  the  stope  by  hand. 
The  evidence  tends  to  show  that  this  method  was  commonly  resorted  to 
ill  that  region  wlien  the  slopes  were  not  so  steep  that  a  man  could  not 
walk  up  and  down  them.  It  required  the  men  to  lift  and  move  the  drill 
by  main  force,  and,  of  course,  was  not  so  easy  as  raising  it  by  a  pulley ; 
but,  when  the  distance  was  short  and  the  grade  practicable,  it  was 
obviously  a  quicker  and  more  feasible  method  than  stopping  to  adjust 
and  operate  a  pulley.  When  the  plaintiff  and  his  three  helpers  were 
carrying  up  the  drill  on  February  14,  1905,  he  claims  that  ^nme  helper 
slipped  and  allowed  the  weight  of  the  machine  to  sag  back  against 
him,  and  that  the  sudden  strain  injured  his  bade.  His  counsel  recog- 
nize that,  by  entering  and  remaining  in  the  service  of  the  defendant 
with  full  knowledge  of  its  methods  of  doing  business.  Wright  assumed 
the  usual  and  ordinary  risks  of  the  employment,  but  place  their  reli- 
ance fr»r  recoverv  of  damages  upon  a  complaint  alleged  to  have  been 
made  by  him  that  the  method  of  carrying  tlie  drill  up  tl^e  stope  by  hand 
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was  dangerous  and  securing  from  the  defendant  a  promise  of  repara- 
tion. He  claims  that,  while  waiting  a  reasonable  time  for  the  fuUill- 
ment  of  that  promise,  he  was  relieved  from  the  assumption  of  the  risk 
of  remaining  in  the  obviuusK'  dangerous  service.  This  will  be  con- 
ceded. Crookston  Ltimber  U>.  v.  Boutin,  149  Fed.  680,  79  C.  C.  A. 
368,  and  cases  cited.  But  do  the  facts  support  the  plaintiff's  hypothe- 
sis? We  think  not.  It  is  earnestly  contended  by  defendant  that  the 
service  in  which  ])laintirr  was  engaged  was  simple  manual  labor  like 
that  involved  in  Guwen  v.  Harley.  56  Fed.  973,  6  C.  C.  A.  190,  and 
that  the  doctrine  of  relief  from  assumption  of  ordinarj'  risks  of  service 
by  a  complaint  of  danger  and  promise  of  reparation  has,  on  the  an- 
tiiority  of  that  case,  no  apptication.  The  difference  in  the  pleadings 
and  conceded  facts  of  the  two  cases  renders  the  doctrine  of  that  case 
of  uncertain  application  to  this,  and,  by  reason  of  the  view  we  take  of 
another  question,  we  tmd  it  unnecessary  to  attempt  to  distinguish  or 
assimilate  the  two  cases. 

Defendant  tliroughout  the  trial  contended  that  Bruce,  to  whom  plain- 
tiff made  the  complaint  and  from  whom  it  is  claimed  promise  of  rep- 
aration was  received,  was  a  fellow  servant  of  plaintiff,  and  that,  on  fa- 
miliar principles,  his  nei:;ligencc,  if  any.  in  failing  to  sccnre  better  fa- 
cilities for  plaintiff  to  work  witli  was  imputable  to  plaintiff,  and  created 
no  linbilitv  aerainst  the  defendant.  The  evidence  conclusively  shows 
tliat  Bruce  was  ground  foreman  in  charge  of  men  performing  mining 
operations  for  defendant,  and  that  there  was  a  general  supermtendent 
who  represented  the  master  and  who  had  general  supervision  over  alt 
work  above  and  below  the  surface  of  the  ground  to  whom  the  ground 
foreman  reported  and  from  whom  he  took  directions.  The  duties  and 
representative  capacity  of  a  ground  foreman  in  mining  operations  con- 
ducted under  the  supervision  of  a  general  superintendent  or  manager 
have  been  frequently  considered  foy  the  courts,  and  in  a  general  sense 
tiie  rule  is  firmly  fixed  that  he  is  a  fellow  servant  with  the  gang  of 
miners  whose  operations  he  is  directing.  Alaska  Mining  Co.  v.  Whe- 
lan,  168  U.  vS.  8G.  SS.  1,^  Sup.  Ct.  40,  42  L.  Ed.  390.  and  ca?e«-  rited. 
Weeks  v.  Scharer,  111  Fed.  330.  334,  49  C.  C.  A.  372;  Id.,  12i>  Fed. 
6S3,  04  C.  C.  A.  11;  Davis  v.  Trade  Dollar  Consol.  Min.  Co.,  117 
Fed  122,  54  C.  C  A.  636. 

But  it  is  contended  that  Bruce,  the  ground  foreman,  had  excep- 
tional powers,  and  so  stood  for  the  master  in  his  relation  to  the  miners, 
tlint  complaint  made  to  him  of  inadequate  and  dangerous  working  ap- 
pliances was  a  complaint  to  the  master,  and  his  promise  of  reparation 
the  promise  of  the  master.  In  other  words,  that  lie  was  in  this  particu- 
lar a  vice  principal.  The  answer  to  this  contention  requires  consider- 
ation of  the  proof.  The  evidence  conclusively  shows  that  the  duties 
of  Bruce  as  ground  foreman  were  to  direct  the  miners  where  to  set 
up  the  drill,  direct  the  shovclcrs  where  to  shovel,  direct  the  location 
of  the  underground  tracks,  and  li  ok  after  everxthini.:  underground, 
and  that  it  was  a  common  practice  for  him  at  tinu-s  to  liclp  the  w-^rk- 
men  who  were  laboring  under  him  in  the  actual  <lrilling  oi  holes, 
laying  of  tracks,  and  otifier  such  work.  He  was  subject  to  the  gen- 
end  orders  of  the  superintendent.  He  hired  men  to  work  in  his  de- 
partment  and  discharged  them  hut  the  superintendent  always  paid 
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them  their  wages.  It  was  tlio  foreman's  duty  to  report  to  the  sup>er- 
intendent  when  any  new  or  different  appliances  or  tools  were  needed, 
and  it  was  the  duty  of  the  superintendent  to  supply  them.  He  made  no 
report  of  Wrighirs  complaint  to  the  superintendent,  and,  d  course, 

the  latter  took  no  action  thereon. 

From  the  foroir'^ing-  undisputed  facts  or  from  the  evidence  taken  a.s 
a  whole,  all  of  winch  has  been  critically  examined,  it  cannot  be  claimed 
that  the  ground  foreman  had  any  right  or  power  to  supoly  any  de* 
sired  working  appliance.  Neither  can  it  be  claimed  that  Wright,  the 
plaintiff,  had  any  reason  to  believe  he  had  such  rii^ht  or  power.  The 
most  that  can  be  claimed  is  that  it  was  the  ^onnd  foreman's  duty,  if 
Wright  or  any  other  workman  under  him  complained  al)  -ut  appli- 
ances, to  report  such  complaint  to  the  superintendent  for  his  action, 
and  depend  upon  his  judgment  whether  any  appliances  should  be  sup- 
plied, and,  if  so,  when  and  under  what  conditicns.  As  the  foreman 
had  no  right  or  ability  to  snppl\  the  block  and  tackle  in  question,  his 
promise  to  do  so,  if  made,  arf*>rded  no  protection  to  Wright.  His  fail- 
ure to  repeat  Wright's  complaint  to  the  superintendein  \va^  the  real 
negligence,  if  any  in  the  case,  and  that  was  a  failure  to  perform  one 
of  the  duties  which  devolved  upon  him  as  a  servant  and  the  risk  of 
which  was  assumed  by  all  the  other  servants. 

The  case  is  controlled  by  the  principles  announced  in  the  Whelan 
and  Scharer  Cases,  supra.  Wrij^ht  assume  I  th  olivious  dancfcr  and 
risk  incident  to  carr>'in£r  tlie  drill  machine  up  the  ^tope  as  it  had  been 
done  before,  and  he  is  not  nlieved  of  the  conse< ]'ienres  of  that  as- 
sumption by  any  promise  imputable  to  the  master.  The  Circuit  Court 
erred  in  not  giving  the  instruction  requested  by  defendant's  counsel 
that  plaintiff  could  not  recover. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  a  new 
trtaL 


(166  Fed.  574.) 

ST.  LOUIS  STREST  FLUSHING  MAOH.  CXX  «t  al.  v.  AMERICAN  STUBBT 

FLUSHING  MAGH.  GO. 

<01rciilt  Court  oC  Anpeals,  Blghtta  CIrcalt  October  22;  1907.) 

Na  2,507. 

1.  Patents— Invention— New  Coiihination  of  Oi.n  Elkuimts. 

To  aocompllPh  a  new  and  useful  result  witliiu  the  moaning  of  the  pat- 
ent law  (Rev.  St  §  488G  [U.  S.  Couip.  St.  1901,  p.  .'1382]),  it  is  not  nec€»- 
snry  th.it  a  result  before  unknown  should  be  brought  abont,  but  It  la 
sufHcient  if  an  old  result  is  acoomplfshed  in  a  new  and  more  cfr^v-tlvt'  way: 
and,  if  the  value  and  effectivenesa  of  a  machine  are  substantially  increas- 
ed by  a  new  oomblnatlon  of  *old  elmmtB,  goch  eomblnatioik  Is  patentable. 

TEd.  Note.~For  caaee  In  pointy  see  Cent  Dl<.  vol.  88^  Patent^  H  27- 

2.  Same — Evidence  of  Invektior. 

That  a  defendant  charged  with  Infrtngement  of  a  patent  for  a  maehine 

abandoned  the  marhlno  If  was  j  n  vimisly  making,  niu!  l  i  r»^'"1  tli:it  of 
the  patent,  that  its  engineer  cluiiiieU  to  be  the  tnyeotor  thereof,  and  hlm- 
aelf  applied  for  a  patent,  and  that  the  patented  machine  Iwa  largely 
superseded  otliors  pn  vloush-  In  use  for  the  same  pucposes,  are  all  ftcts 
entitled  to  weight  on  ihe  question  of  Invontion. 

[Ed.  Note.— For  cases  in  point,  see  CeuU  Dig.  vol.  '66,  Fatentis  i  -ko.i 
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3.  Same— Sropi:— Limitation  nv  Procekoinos  in  Patent  OmcE. 

Where  an  applicant  for  a  patent  repeatedly  acqaieaced  lu  the  rejection 
of  broad  claims  and  substituted  therefor  narrower  ones  nntll  his  applica- 
tion was  granted,  the  owner  of  tlje  patent  cannot  be  heard  to  insist  that 
the  narrower  claims  allowed  shall  cover  the  some  as  the  brouder  ones 

[Ed.  Note^For  cases  la  point,  see  Gent  0%.  toI.  88^  Fatents*  f  244.] 

^  Same— -Inkbinoement— Stuket  Flushing  Cast. 

ThP  Ottofy  patent.  No.  7!'.">.o."0,  for  a  8tr<K»t  flushlnc:  cnrt,  covers  a  de- 
vice lor  scouring  and  fliishiui:  streets  by  forcing  water  under  pressure  from 
a  tank  located  on  a  uioviug  cart,  cuunected  hy  n  pipe  extending  downward 
to  near  the  surface  of  the  street,  forward  of  t!i  >  rear  w!mh>!s,  to  nozzles 
having  mirrow  elongated  delivery  apertures,  and  so  adjusted  Umt  the 
water  Is  forced  out  of  the  apertures  in  a  flat  shwt  nearty  parallel  with 
the  surface  of  the  street  in  a  forward  and  lateral  direction,  so  an  to  loosen 
up  the  dirt  and  force  It  away  to  the  sides  of  the  street,  and  into  the  gut- 
ten,  without  injury  to  the  surface  of  the  street  The  oombination  of  parts 
hy  which  such  result  is  effected  was  not  antlHpnted.  and  diselo^-es  !n- 
TOition,  but  the  pateut  is  limited  by  the  prior  art  to  the  combluatiou 
and  means  shown  for  producing  such  flat  stream  nearty  parallel  to  the 
street  As  ao  constmed  held  Infringed. 

Appeal  from  the  Grcuit  Court  of  the  United  States  for  the  Kastem 
District  of  Missouri. 

James  A.  Carr  (John  D.  Johnson  and  Charles  Claflin  Allen,  on  the 

iM-ief),  for  appellants. 

Mr.  Clifton  V.  Edwards,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  suit  to  enjoin  infringement  of 
United  States  letters  patent  No.  795,059,  granted  July  18, 1905,  to  com- 
plainant, the  American  Street  Flushing;  Machine  Company,  as  as- 
signee of  L.  F.  Ottofy,  the  inventor.  Tlie  decree  below  was  for  com- 
plainant, and  Hefertdrint^--  appeal. 

The  object  of  the  invention,  as  stated  in  the  specification,  "is  to  de- 
vise a  street  flushing  cart  in  which  the  discharge  of  the  water  is  easily 
and  accurately  controlled  by  the  driver,  in  whidi  the  delivery  of  the 
water  shaU  be  sudi  as  to  secure  the  maximum  washing  effect  without 
excesi^ve  use  of  water  and  without  damage  to  the  streets,"  etc.  The 
narrowest  claim  of  the  patent  and  the  one  which  best  discloses  the 
principle  and  means  for  producing  the  new  result  of  the  invention  is 
the  third,  and  is  as  follo^vs: 

"(3)  In  a  traveling  street  washing  machine,  the  combiuatlon  with  a  tank 
adapted  to  contain  watw  under  pre^isure  and  mounted  upon  forward  and  rear 
supports,  of  a  nozzle  or  nozzles  located  snfTlclently  near  the  piano  of  the  points 
upon  which  the  machine  is  supported  to  he  substantially  concealed  from  view, 
and  having  narrow  elongated  delivery  apertures  which  open  laterally  toward 
the  front  of  the  machine  and  are  substantially  pnrnMel  to  said  plane,  said  noz- 
zles being  constructed  and  positioned  to  deliver  water  under  pressure  at  the 
ride  or  Bidea  of  the  madiine  nearly  parallel  to  said  plane,  forward  and  later^ 
ally  of  the  rear  support  and  avoidingr  the  front  anpport" 

The  other  broader  daims  of  the  patent,  in  the  view  we  take  of  the 
case,  need  not  be  specially  referred  to. 

The  specification  describes  the  invention  as  growing  out  of  the  neces- 
sity of  localizing— 
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**tlie  distribution  of  water  so  ob  to  have  it  strilte  with  conslderaMe  velocity 
at  an  angle  depending  upon  the  nature  of  the  surface  so  as  to  have  flnit  a 

scouring  and  then  a  Hushing  effect  to  carry  off  before  !t  the  loosonwl  mntorlal. 
•  •  •  The  nozzles  are  located  clc«e  to  the  ground  within  a  few  inches 
and  are  directed  outwardly  and  forwardly.  Tb^  are  also  between  the  for- 
ward and  rear  wheels  and  substantially  undornoath  and  comoalod  by  the 
tanlc.  In  operation,  therefore,  the  water  Is  delivered  free  of  the  wheels  un- 
der easy  observation  by  the  driver  and  at  the  same  time  the  stream  fa  not 
readily  noticeable  by  pedestrians  or  passing  vehicles.  At  the  same  tinio  the 
water  is  delivered  in  a  flat 'sheet  nearly  parallel  with  the  street  and  waahes 
the  dirt  forward  and  outward  without  injuring  the  pavement." 

Taking  the  claims  and  the  specitication  together,  we  find  the  inven- 
tion is  for  a  device  for  scouring  and  flushing  streets  consisting  of  and 
resulting  in  forcing  water  under  pressure  from  a  tank  located  on  a 
moving  cart  connected  by  pipe  to  a  nozzle  or  nozzles  having^  narrow 
elongated  delivery  apertures,  extending  downward  from  the  tank  and 
to  a  position  near  to  the  surface  of  the  street  forward  of  the  rear 
wheels,  and  so  adjusted  tliat  the  water  is  forced  out  of  the  apertures  in 
a  flat  sheet  nearly  parallel  with  the  surface  of  the  street  in  a  forward 
and  lateral  direction,  so  as  to  loosen  up  the  dirt  and  simultaneously 
force  it  away  to  the  sides  of  the  street  and  into  the  gutters,  without  in- 
jury  to  the  surface  of  the  street. 

There  is  no  claim  that  any  of  the  elements  of  the  patent  are  new. 
The  tank,  the  water  under  pressure,  the  nozzle,  the  delivery  apertures, 
and  the  means  of  adjustment  are  all  old,  but  the  contention  is  that  the 
particular  combination  of  tliese  elements  in  the  patent  produces  a  new 
and  useful  result,  and  is  patentable.  The  new  and  useful  result  daimed 
is  the  effective  loosening  up  of  dirt  and  material  on  the  street  and 
wasln'ng  them  off  into  the  gutter  by  one  action  without  injury  to  the 
street.  To  accomplish  a  new  and  useful  result  within  the  meaning 
of  the  patent  law  (section  488(],  Rev.  St.  [U.  vS.  Comp.  St.  TJOl.  p. 
6362]) f  it  is  not  necessary  that  a  result  before  unknown  should  be 
brought  about,  but  it  is  sufficient  if  an  old  result  Is  accomplished  in  a 
new  and  more  effective  way.  If  the  value  and  effectiveness  of  a  ma- 
chine are  substantially  increased,  the  new  combination  of  old  element?, 
which  does  it,  is  patentable.  Loom  Co.  v.  Higgins,  105  U.  S.  5S0,  591, 
26  L.  Ed.  1177;  Cantrell  v.  Wallick,  117  U.  S.  680,  fl!»  l.  G  Sup.  Ct. 
970,  29  L.  Ed.  1017;  Anderson  v.  Collins,  58  C.  C.  A.  609,  122  Fed. 
461,  and  cases  dted.  The  proof  does  not  permit  us  to  doubt  that  the 
machine  of  the  patent  does  the  work  of  scouring  and  flushing  asphalt 
and  other  smooth  streets  in  a  more  effective  ana  satisfactory  way  than 
it  was  ever  done  before.  The  flat  sheet  of  water  operating  nearly  par- 
allel to  the  surface  of  the  street  works  like  a  sh-.vel  to  loosen  up  the 
material  on  the  street,  and  carry  it  along  as  the  cart  progresses,  in  a 
forward  and  lateral  direction,  so  that  it  finds  its  way  into  the  gutter  on 
the  side  of  the  street.  The  very  oblique  angle  to  the  plane  of  the 
street  at  which  the  nearly  parallel  stream  operates  protects  the  sur* 
face  of  the  street  from  injury  by  the  inipact  of  t!ic  ^-ntor  imdcr  prr<^ 
sure  which  would  necessarily  be  occasioned  by  a  ni  to  \ertirnllv  op- 
erating stream.  The  nozzles  from  which  the  stream  emanates,  bt mg  in 
front  of  the  hind  wheels,  makes  the  operation  easily  observed  by  the 
driver  of  the  cart  and  permits  of  little  splashing  of  the  wheels. 

But  it  is  contended  that  the  device  of  the  patent  is  only  a  mechanical 
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shifting  of  existing  means  which  does  not  involve  invention,  and  that, 
if  it  did,  it  was  anticipated  by  several  other  patents.  The  new  and  ben- 
eficial result  accomplished  by  the  device  of  the  patent  already  referred 
to  consisting  of  the  more  effective  and  less  injurious  way  of  scouring 
and  flushing  streets  might  afford  a  sufficient  answer  to  this  first  con- 
tention ;  but  there  is  more.  The  defendant  company  as  found  by  the 
learned  trial  court  and  shown  by  abundant  proof,  upon  being  advised  of 
the  features  of  the  Ottofy  invention,  abandoned  its  ol<l  machine  made 
according  to  the  Murphy  patent  hereafter  to  be  considered,  and  adopted 
the  device  of  the  Ottofy  patent.  Murphy,  defendant's  patentee,  upon 
being  advised  of  the  defects  in  his  maoiine  and  the  objections  made  to 
it  which  Ottofy  later  remedied,  confessed  his  inability  to  obviate  them. 
Pickles,  the  encrineer  of  defendant  company,  upon  hearinor  of  Ottofy's 
invention,  claimed  to  be  the  first  and  oric^inal  inventor  thereof,  applied 
for  a  patent  therefor,  and  assigned  all  rights  to  defendant.  These  are 
all  stgTiificant  admissions  by  experts,  and  that,  too,  against  interest  of 
patentable  novelty  in  complainant's  device.  There  is  also  evidence 
of  more  or  less  cogency  that  that  device  has  superseded  other  devices 
in  the  few  cities  which  employ  scouring  and  flushing  machines  in  use 
upon  smooth  or  asphalt  street'^.  These  facts  are  entitle  1  to  weight 
when  the  question  is  whether  the  machine  exhibits  patentable  inven- 
tion. Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  139,  143,  14  Sup.  Ct. 
296,  38  L.  Ed.  103 ;  National  Hollow  Brake  Beam  Co.  v.  Interchange- 
able Brake  Beam  Co.,  45  C.  C.  A.  541.  558.  10i>  Fed.  693,  707;  Kin- 
loch  Tel.  Co.  v.  Western  Klectric  Co.,  51  C.  C.  A.  Fed.  f^'?; 
Id.,  51  C.  C.  A.  3no,  113  Fed.  659,  665.  In  Krementz  v.  vS.  Cottle  Co.. 
148  U.  S.  556,  560,  13  Sup.  Ct  719,  720,  37  L.  Ed.  55S,  Mr.  Justice 
Shiras,  in  delivering  the  opinion  of  the  court,  after  referring:  to  the 
contention  that  the  step  taken  by  the  patentee  was  one  obvious  to  any 
skilled  mechanic,  says  the  contention  is  negatived  bv  the  conduct  of 
defenrlant's  president,  which  was  in  many  respects  like  that  of  Murphy 
and  Pickles.    His  lancjuage  is: 

**The  view  of  the  court  below  tbat  Krementz's  step  In  the  art  was  one  ob- 
TfoQS  to  any  Allied  necbiinfc  Is  negatlred  by  the  condnct  of  Oottle.  tlie  pred- 

dont  of  111*'  ilr^foiulant  rompany.  He  was  himself  a  patentee  un<l(M-  lotters 
granted  April  16,  1878,  for  an  improvement  In  tbe  eonstructlon  of  collar  and 
sleeve  buttons,  and  put  In  evidence  In  this  case.  •  •  •  His  Improvement 
was  to  form  a  button  of  two  pieces,  the  post  and  base  form  inn  one  piece  and 
then  soldering  to  the  r)ost  tho  head  of  the  button  as  the  other  p!ece.  Yet 
skilled  as  he  was.  and  with  his  attentlou  specially  turned  to  the  subject,  he 
failed  to  see  what  Krementz  afterwards  saw,  that  a  button  might  he  made  of 
ono  continuous  shwf  of  metal,  wholly  disi'f*Ti«)ufr  with  soldeFt  of  an  improved 
shape,  of  iucieased  strength  aud  requiring  ifss  luaterinl.'* 

The  chief  contention  of  defendant'?  is  that  Ottofy  is  anticipated  by 
several  United  States  patents  lyranted  before  his  application  was  tiled. 
These  will  now  be  briefly  coui»i<k  red. 

The  Van  Gaasbeek  patent,  No.  290,488,  dated  April  8,  188 1,  is  first 
daimed  to  constitute  a  complete  anticipation.  That  was  for  an  "im- 
proved street  cleaning  machine,"  and  had  many  of  the  elements  of  the 
Ottofy-  cb'm'-.  hut  one  and  the  mo<t  imiv  rtnnt  one  it  did  not  have,  and 
that  was  "the  narrow  clouLrated  delivery  a])ertures."  It  delivered  the 
water  upon  the  street  from  a  series  of  nipples  or  orifices,  so  that  the 
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Stream  as  it  came  in  contact  with  the  surface  of  the  street  was  made 

up  of  a  series  of  jets,  and  did  not  form  a  thin  continuous  sheet  Van 
Gaasbeck  made  no  claim  that  the  stream  emitted  from  the  nipples 
should  be  dcHvcrcd  upon  the  street  nearly  parallel  to  it  The  device 
of  that  patent  operated  more  like  a  rake  to  stir  up  and  afterwards  sprin- 
kle the  material  on  the  street,  than  like  a  flat  shovel  inclined  so  as  to 
*  scoop  up  and  remove  it.  We  do  not  think  it  discloses  the  combination 
of  the  patent  in  suit,  or  that  a  device  made  under  it  would  perform 
the  function  of  the  device  of  the  patent. 

The  McDade  patent,  No.  fir)?,547,  of  date  June  26,  1900,  h  also 
claimed  to  constitute  a  complete  anticipation.  That  was  for  new 
and  useful  Improvements  in  street  sprinkling  machines."  It  lacks  the 
same  essential  element  that  the  Van  Gaasbeek  patent  did,  namely, 
"the  narrow  elongated  delivery  apertures."  It  could  not  deliver  the 
flat  continuous  nearly  parallel  stream  upon  the  street.  Tt  could  only 
deliver  the  water  in  jets  somewhat  spaced  apart,  and  its  action  while 
quite  sufficient  to  sprinkle  the  street,  as  obviously  contemplated  by  the 
patent,  was  inefficacious  to  serve  as  a  scouring  and  flushing  device. 

The  Murphy  patents,  numbered  736,134  and  786,135,  are  also  relied 
upon  as  anticipations.  The  first  mentioned  is  for  an  improvement 
in  nozzles.  Tlie  distinguishine^  feature  is  the  globular  head  or  hol- 
low sphere  at  the  lower  end  of  a  discharge  pipe  of  a  tank  and  a  de- 
livery aperture  consisting  of  an  elongated  curved  slot  cut  through 
the  sphere,  so  as  to  permit  the  water  under  pressure  to  escape  and  be 
precipitated  upon  the  street.  The  second  is  for  an  improvement  in 
street  washers.  It  has,  according  to  the  specification,  two  objects. 
First,  "to  provide  means  for  enabling  the  driver  or  operator  of  the 
m  ir'rnr  to  ascertain  the  pressure  within  the  machine  while  it  is  in 
million";  and.  second,  "to  provide  in  connection  with  the  machine 
a  sediment  collecting  trap  for  collecting  and  removing  the  sediment 
in  a  machine  of  this  class,"  etc.  These  are  totally  different  objects 
from  those  stated  in  the  Ottofy  specification.  The  drawings  of  the 
second  Murphy  patent  show  the  globular  nozzle  and  the  spherically 
elongated  slot  of  tlie  first  Murphy  patent.  The  patentee  doubtless 
intended  to  employ  in  the  operation  of  the  machine  of  his  second 
patent  the  nozzle  and  slot  of  the  first  one.  But  he  neither  claims  nor 
describes  in  die  specification,  nor  shows  in  the  drawings  any  device 
or  means  for  delivering  water  from  the  nozzle  in  a  flat  even  sheet 
nearly  parallel  to  the  surface  of  the  street.  Assuming  that  defend- 
ants are  right  in  claiming  that  the  Murphy  ilevice  shows  the  location 
and  adjustability  of  the  nozzle  so  a?  to  throw  water  forwardly  and 
laterally,  and  that  the  little  variances  between  the  two  devices  in 
these  respects  are  not  functional,  we  think  there  is  a  truly  functional 
difference  in  the  arrangement  of  the  parts  by  which  in  the  Ottofy 
device  a  flat  sheet  of  water  is  delivered  nearly  parallel  to  the  surface 
of  the  street,  whereas,  in  the  Murphy  device,  the  water  is  not  deliv- 
ered in  a  Hat  sheet  or  nearly  parallel  to  the  surface  of  the  street  nt 
all.  The  spherical  opening  or  slit  in  the  nozzle  from  which  the  wa- 
ter is  delivered  is  such  as  necessarily  produces  a  spherically  formed 
sheet  of  water.  It  is  forced  upon  the  surface  of  the  street  more  like 
a  scoop  than  like  a  flat  shovel.  The  curvilinear  flood  necessarily 
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sprays  and  spatters  on  the  sides  or  lateral  edges  of  the  stream,  and 
has  effective  operation  only  for  a  small  space  at  and  near  its  middle. 
Moreover,  the  second  Murphy  patent  discloses  no  means  whereby 
the  sheet  of  water  is  delivered  nearly  parallel  with  the  surface  of 
the  street  The  angle  of  inclination  to  the  ground  is  usually  about 
40  degrees,  and  this  produces  a  violent  and  destructive  action  of 
the  stream  upon  the  sur&ce  of  the  street.  It  may  be  well  adapted 
to  flush  and  scour  f^ranite  or  other  streets  of  rough  surface  which 
are  not  easily  injured,  but  it  does  not  show  the  elements  or  disclose 
the  means  in  combination  of  tlie  patent  in  suit.  Without  stopping 
to  comment  upon  other  dissimilarities  between  the  Murphy  and  Ot- 
tofy  devices  which  may  or  may  not  be  functional  we  content  our- 
selves with  saying  that  the  distinctively  advant^ous  features  of  the 
Ottofy  device  and  the  combinntinn  of  means  there  disclosed  whereby 
he  produces  the  shovel-like  flat  stream,  and  applies  it  nearly  parallel 
to  the  street,  and  which  constitute  the  distinguishing:  principle  of  his 
invention,  do  not  appear  in  the  Murphy  patent,  and  for  that  reason 
the  latter  or  any  device  made  pursuant  to  it  is  not  an  anticipation  of 
tlu'  Ottofy  patent 

The  foregoing  are  the  principal  patents  relied  on  by  defendants  as 
anticipations.  The  others  introduced  in  evidence  have  been  carefully 
consiiicred,  and  none  of  them  are  found  to  so  nearly  approach  anticipa- 
tion as  uiube  ah  eady  considered.  Some  disclose  one  element  and  some 
another,  but  none  of  them,  including  those  already  specifically  referred 
to,  disclose  all  the  elements  or  the  combination  ot  elements  of  tlic  pat' 
ent  in  suit.  For  that  reason,  thcv  cannot  constitute  anticipations. 
Bates  V.  Coe,  OS  U.  S.  31,  48,  25  L.  Ed.  68;  Emerson  Electric  Co.  v. 
Van  Nort  Bros.  Electric  Co,  (C.  C.)  116  Fed.  974. 

We  are  not  impressed  wuh  the  contention  that  the  elements  of  com- 
plainant's claims  constitute  an  aggregation,  instead  of  a  true  combina- 
tion. We  think  there  is  a  clear  correlation  and  coaction  between  the 
tank  pressure,  the  location  of  the  nozzles  near  the  surface  of  the  street, 
the  narrow  elongated  delivery  aperture,  the  flat  sheet  of  water  emanat- 
ing from  the  aperture  delivered  nearly  parallel  to  the  street  forward 
and  m  a  lateral  direction.  The  delivery  of  the  water  forwardly  and 
laterally  and  in  a  plane  nearly  parallel  to  the  surface  of  the  street  is 
directiv  related  to  and  produced  bv  the  coaction  of  all  the  elements. 
The  doctrine  of  Reckendt^rfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  719, 
and  Palmer  v.  Corning,  156  U.  S  342.  IH  Sup.  Ct  'm,  39  h.  Rd.  445. 
relied  on  by  defendants,  has  no  application  to  facts  like  those  disclosed 
in  this  case. 

On  the  issue  of  infringement  little  need  be  said.  Complainant's  ex- 
pert witness  compared  a  machine  shown  to  have  been  advertised  and 
used  by  defendant^  with  the  device  of  the  patent  and  affirmed  their 
similarity  both  in  function  and  means  of  performance.  No  contrad'r- 
tion  of  that  testimony  appears  in  the  record,  and  no  claim  was  made 
below  that  defendants'  machine  was  not  an  infringement  of  complain- 
ant's patent,  provided  the  latter  was  valid.  Practically  the  only  con- 
tention aside  from  that  of  want  of  patentable  novelty,  now  for  consid- 
eration, is  that  the  invention  of  the  patent  is  limited  to  a  narrow  com- 
pass. This  is  entitled  to  serious  attention.  The  state  of  the  art  when 
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Ottofv  entered  the  field  was  well  advanced.  The  numerous  patents 
pleaded  as  anticipations  and  given  in  evidence  disclose  that  the  art  oi 
street  flushing  and  washing  and  the  kindred  art  of  street  sprinkling  had 
been  much  exploited  by  inventors.  The  field  had  been  thoroughly 
worked.  The  median  ism  employed  was  simple  and  nothing  abstruse 
or  obscure  was  involved.  Streams  operatinj^  forwardly  and  laterally 
liad  been  produced  before,  but  no  broad  flat  stream  operating  so  nearly 
parallel  to  the  surface  of  the  street  as  to  perform  the  function  of  a 
shovel  in  scouring  and  flushing  the  street  had  ever  been  produced.  In 
view  of  the  prior  art,  the  novelty  and  merit  of  the  present  patent  rest 
exclusively  in  the  employment  of  means  and  in  the  combination  of  ele- 
ments to  produce  this  flat  nearly  parallel  stream.  The  patent,  there- 
fore, is  not  a  pioneer  or  primary  one  in  any  sense,  and  the  owner  is  not 
entitled  to  much  range  of  equivalents.  The  claims  must  be  limited 
In  their  scope  to  the  actual  combination  of  essential  parts  as  shown, 
and  cannot  be  construed  to  cover  other  combinations  of  elements  or 
different  construction  and  arrancjoinent.  Cimiott-  Unhairing  Co.  v. 
Am.  Fur.  Rcf.  Co..  108  U.  S.  H''!).  25  Sup.  Ct.  6;)7,  49  h.  Ed.  1100; 
Kokonio  Fence  Machine  Co.  v.  Kitselman,  189  U.  S.  8,  23  Sup.  Ct  621, 
47  L.  Ed.  689;  Greene  v.  Buckley,  68  C.  C.  A.  70,  135  Fed.  520. 

That  we  are  correct  in  this  conclusion  dearly  appears  from  the  con- 
tents of  the  file  wrapper  in  evidence.  Ottofy  originally  claimed  (so 
far  as  the  combination  now  in  question  requires  us  to  consider  the 
claims  madc^  forwardly  directed  nozzle?  adapted  to  discharge  water 
forwardly  beyond  the  wheels.  This  claim,  it  is  obscrv^ed,  was  a  broad 
one — to  discbarge  a  stream  of  water  in  any  form  and  at  auy  angle. 
The  first  application  was  rejected  on  references  and  amendments  one 
after  another  for  the  per'od  of  two  years  or  more  followed.  One  was 
filed  September,  1903.  and  this  is  important  for  our  present  inquiry-. 
In  it  a  claim  was  made  for  means  generally  like  those  described  in  the 
patent  in  suit  "located  sufBcientlv  near  the  wbc -1  base  of  the  cart  to 
have  a  forward  and  lateral  scouring  action  on  the  street."  Here  is 
found  a  voluntary  limitation*  namely,  that  the  stream  produced  should 
have  a  scouring  action.  Tliis  application  was  rejected  on  the  Van 
Gaasbeek  and  McDade  references,  amonqf  others,  and  a  new  one  was 
filed  claiming  means  "for  deliven'nq-  water  laterally  and  f  rv,  nrdly  be- 
tueen  the  front  and  rear  wb.eels  close  to  the  pavement  and  nearly  par- 
allel thereto.*'  Here  is  found  a  further  voluntary  limitation  that  the 
Stream  produced  should  be  nearly  parallel  to  the  pavement.  On  this 
application  an  argument  was  made  by  the  attorney  for  Ottofy  in  which 
he  says: 

•'Tlu»  references  eited  not  only  cannot  n^^mplish  the  resnlts  nrcomplishod 
by  applicant's  cart,  but  they  fall  very  far  short  of  suggesting  the  above-named 
features.  MeDade  and  Murphy  are  the  nearest  references.  If  tbey  do  not 
anticipate,  then  none  of  the  tv  fr^cnncs  do.  MeDndo's  appamtus  is  a  street 
sprinkler.  ♦  •  ♦  If  we  afisuuie  that  McDade  eould  deliver  the  water 
under  pre«iire»  end  assume  that  he  dianged  bis  stream  from  a  spray  to  a 
aolld  stream,  and  even  to  a  flat  stroam.  his  machine  would  ho  n^eiess  ns  a 
street  flusher.  Tbe  water  would  strilce  the  pavement  at  such  an  angle  as  to 
destroy  the  iwvemeiit  and  there  would  be  no  cblselUng  or  scooring  effect." 

A  reasonable  and  fair  interpretation  of  this  argument  is  that  it  was 
intended  to  secure  the  allowance  of  the  application  on  the  principle  that 
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the  angle  of  delivery  of  the  water  upon  the  street  should,  in  order 
to  accomplish  the  results  claimed,  be  lower  tlian  in  tlie  McDade  patent- 
In  other  words,  that  the  angle  of  delivery  of  the  Ottofy  patent  was  so 
nearly  parallel  to  the  street  that  the  pavement  would  not  be  injured, 


would  not  result  from  a  delivery  at  an  anij^le  like  that  in  the  McDade 
patent.  After  some  amendments  unimportant  for  our  present  purpose, 
the  application  with  the  claims  as  Lliey  now  appear  was  allowed  and  the 
patent  m  suit  issued. 

From  this  history  it  appears  that  the  patentee  repeatedly  acquiesced 
in  rejections  of  his  application  for  a  broad  claim,  and  substituted  there- 
for narrower  claims,  one  after  the  other,  upon  each  rejection,  until  his 
application  was  granted  for  the  means  whereby  water  is  delivered  un- 
der pressure  forwardly  and  laterally  nearly  parallel  to  tlie  surface  of 
the  street.  In  such  circumstances  the  owner  of  the  patent  will  not  be 
heard  to  insist  that  the  narrower  claim  allowed  shall  cover  the  broader 
rejected  claims.  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct.  81,  37  L. 
Ed.  1059;  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  38, 
40.  14  vSup.  Ct.  28,  37  L.  Kd.  989;  Hubbell  v.  United  States.  179  U.  S. 
77,  80,  21  Sup.  Ct.  24,  45  L.  Ed.  95;  Computing  Scale  Co.  of  America 
V.  Automatic  Scale  Co.,  204  U.  S.  609,  27  Sup.  Ct.  307,  51  L.  Ed.  645 ; 
Creene  v.  Buckley,  supra. 

The  contention  that  Ottofy's  combination  of  means  for  producing 
the  flat  nearly  parallel  '^trcnni  is  only  a  change  in  location,  des^rce.  or 
shape  from  the  Van  Gaa>lx'ek:  or  McDade  an^le  of  delivery  cannot  be 
sustained.  The  consideration  already  given  to  those  patents  discloses  a 
difference  in  the  means,  a  difference  in  the  operation  of  the  means,  and 
a  difference  in  the  result  between  his  and  their  inventions.  With  such 
differences  his  would  not  constitute  an  infrincrcment  of  theirs  and  of 
necessity  theirs  do  not  constitute  anticipations  of  his.  Kokomo  Fence 
Machine  Co.  v.  Kitselman ;  Greene  v.  Buckley,  supra.  The  practical 
difiiculty  in  this  case  is  to  definitely  declare  the  extent  oi  complamaut's 
monopoly  under  its  patent  It  is  easy  to  say  that  it  shall  enjoy  a  mo- 
nopoly of  the  means  and  the  operation  of  the  means  found  in  the  com- 
bination in  question,  but  this  is  so  general  a  statement  as  to  be  likely 
to  produce  misunderstanding  in  practice.  For  that  reason,  we  em- 
phasize the  fact  that  the  production  of  the  flat  stream  delivered  and  op- 
erating nearly  parallel  to  the  surface  of  the  street  is  an  indispensable 
■dement  of  the  invention  of  the  patent.  It  alone  expresses  the  principle 
of  the  invention.  The  claims,  when  read  in  the  light  of  the  prior  art 
and  the  history  of  the  patent  in  suit  as  discL  ised  by  the  file  wrapper, 
clearly  establish  that  principle;  not  only  so,  but  the  patentee  himself  so 
regarded  it  as  appears  by  the  argument  of  his  counsel  before  the  com- 
missioner of  patents  on  the  McDade  reference.  He  represented  that 
the  angle  of  the  McDade  patent  say  of  20  to  30  degrees  to  the  surface 
would  not  give  the  scouring  effect  of  his  nearly  parallel  stream,  but 
would  injure  the  surface  of  the  street.  This  representation  is  not  re- 
ferred to  as  constituting  an  estoppel  like  the  al)andonmcnt  of  claims 
once  made  and  acceptance  of  others  in  lieu  of  tliem,  but  as  an  expres- 
sion by  the  patentee,  who  naturally  would  best  know  what  the  principle 
of  his  invention  was,  concerning  that  principle. 


would  result  from  it  which 
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Some  other  propositions  were  ably  discussed  by  counsel  and  have 
all  been  carefully  considered  by  us,  but  from  what  has  alreadv  been 
said  it  follows  that  the  decree  below  was  for  the  right  party,  and  should 
be  affirmed ;  and  it  is  so  ordered. 


(15C  Fed.  5»SL) 

WBSTINOHOUSB  ELBOTRIO  ft  MFO.  GO.  t.  MONTGOMERY  ELBOTBIO 

LIGHT  ft  POWER  00. 

(Gtrcolt  Ooort  of  AppealB,  Second  Gfrcalt.  Jmio  27,  1007.) 

Ko.  28a 

PATtms— AimoiPATioR— Blbctbicai.  Thmmtcxmort. 

The  Stanley  patent,  No.  460.SO0.  for  a  system  of  eleotrif-nl  distribu- 
tion, was  not  anticipated  t)j  the  Zipemowsld  and  Deri  article  pul^liab- 
ed  In  London  In  1885. 

On  petition  for  rehearing. 

For  former  opinion,  see  153  Fed.  890.  «2  C.  C.  A.  636. 
Before  WARD,  Circuit  Judge,  and  HOLT,  District  Judge. 

PER  CURIAM.  This  is  an  application  by  the  defendant-appellant 

for  a  rehearing.  The  complainant-appellee  is  the  owner  of  patent  Xo. 

469,809,  granted  to  it  as  assi«:»nee  of  William  Stanley,  Jr..  March  1. 
1892.  This  court  has  found,  as  Coxe,  Circuit  Judge,  did  in  the  Saranac 
Case  (C.  C.)  108  Fed.  221,  that  Stanley  made  his  invention  in  Novem- 
ber, 1885. 

The  specifications  of  the  patent,  between  lines  15  and  37  of  the 
second  page,  provide  as  follows: 

"In  the  eon«tnietion  of  th  -  "lis.  p  and  S.  the  following  prindpl'^^  are  to  be 
observed :  the  first  tiling  lu  be  determined  is  the  lengtli  of  primar^r  wire.  This 
fdiould  be  of  each  lengtti  tbat  reacting  self-lndnctivelr  upon  its  own  magnetie 
rir.  iilt  (lie  nvernpo  counftTiiotentlal  so  pro<l\iced  approximately  equals  the 
potential  applied  to  the  primary  circuit  When  so  constructed  an  ammeter 
will  practically  show  no  current  when  the  secondaiy  circuit  Is  open. 

"To  olifftin  those  re^nlts  in  priiftice  I  use  the  following  metlmd  :  I  flrSt 
choose  the  percentage  of  effieiencj-  to  be  obtained.  Tiieu  liaviug  selected  t 
type  of  magnetic  circuit  affording  as  great  magnetic  conductivity  as  possible, 
T  apply  Mich  a  len^h  of  primary  conductor  that  actln;:  selMndnctlTely  upon 
its  core  the  difference  of  the  couuterpotential  and  the  applied  potential  malti> 
plfed  by  the  current  In  the  converter  shall  equal  the  pre-detemilned  loss  of 
( III  I  [ill  vitaMe  in  conversion  and  vafy  the  length  of  primary  wire  until  the 
desired  results  are  attained." 

This  quotation  is  paragraphed  for  the  purpose  of  making  more  dear 
the  statement  that  this  court  has  determined  that  Stanley's  invention 
was  in  discovering  that  the  generator  and  transformer  could  be 
co-ordinated  as  to  give  a  self-regulating  secondary  system  by  winding 
the  primary  wire,  when  the  secondary -circuit  was  open,  to  the  point 
where  there  was  practically  no  current  through  the  primary.  The 
statement  of  his  practice  which  follows,  represented  by  the  formula 
C2U  referred  to  throughout  the  case,  this  court  has  held  to  be  no  part 
of  the  invention. 

1  lie  above  findings  dispose  of  substantially  all  the  grounds  suggested 
for  a  rehearing,  except  the  ground  principally  relied  on,  viz.,  the  defense 
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of  anticipation  in  certain  articles  known  as  the  "Zipemowski  and  Deri 
articles,"  published  abroad  in  1885,  before  vStanley's  invention.  This 
defense  was  fully  considered  in  the  Saranac  Case  (C.  C.)  108  Fed.  221, 
and  113  Fed.  884,  51  C.  C.  A.  ;>14,  m  which,  after  very  careful  con- 
sideration and  an  abundance  of  expert  testimony,  this  court  held  that 
these  Ztpernowski  and  Deri  articles  were  not  an  anticipation. 

The  defendant  in  this  case,  not  being  a  party  or  privy  in  the  Sara- 
nac Case,  raised  the  question  of  anticipation  again*  but  the  court  fol- 
lowed the  finding  in  that  case,  saying: 

"But  thts  court  has  alronfly  consfflerfHl  and  di??posed  of  thpse  allowed  aa- 
tlcJiiatious,  and  has  held  that  they  failed  to  disclose  the  iuveutlou  iu  smiL" 

If  those  skilled  in  the  art  could  have  learned  from  these  articles 
in  question,  published  in  Au<;ust,  1885,  that  the  generator  and  trans- 
former could  be  so  co-ordinated  as  to  give  a  self-regulating  secondary 
system  by  using  a  primary  wire  of  a  certain  length  when  the  secondary 
circuit  was  open,  then  the  Stanley  invention  was  anticipated  and  the  de- 
cision in  this  case  should  have  been  in  favor  of  the  oefendant* 

The  subject  is  complicated  and  obscure,  and  has  received  most  care- 
ful consideration  by  this  court  both  in  the  Saranac  Case  and  in  this 
case.  The  Zipernowski  and  Deri  articles  did  nut  contain,  to  the  mind 
of  the  court,  any  statement  that  the  desired  end  could  be  obtained  by 
the  use  of  the  primary  wire  in  the  manner  plainly  described  in  Stanley's 
specifications.  *  Admitting  that  Zipernowski  and  Deri  did  invent  a  self- 
regulating  secondary  system,  and  that  their  system  involved  the  same 
length  of  primary  wire  pointed  out  by  Stanley,  still  we  do  not  think 
that  the  articles  in  question  disclosed  even  to  those  skilled  in  the  art 
the  fact  tiiat  llie  regulation  of  the  knglh  of  this  wire  was  the  simple 
method  of  obtaining  the  result 

All  the  other  grounds  -suggested  in  the  petition  for  rehearing  have 
been  carefully  considered,  and  the  petition  is  denied. 
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PATTON  PAINT  CO.  v.  LLOTD. 

(Circuit  Court  of  Appeals,  Third  Circuit   NoTember  8.  1907.) 

No.  Gl. 

OoMTBACTH— Action  fob  Bbkach— Pboof  or  Bbeacu. 

Defendant  and  others,  as  tnentbefs  of  a  syndicate,  eontemplatlng  the 
fonuntlon  of  a  conx>ratlon  to  sell  aii  enamel  paljit.  entered  Into  a  coutraet 
with  plaintiff  to  manufacture  the  same.  The  contract  recited  that  it  wuh 
assumed  that  the  product  oonld  be  made  with  the  plant  and  equipment 
then  in  use  by  philntifT,  but  provided  that.  If  the  deYolopment  of  the  busi- 
ness showed  that  additional  equipment  and  machinery  were  required,  the 
members  of  the  syndleate  iboiild  provide  satisfactory  security  for  tbe 
nocf  s,ir>-  outlay.  Aft«f  Hie  eiuunel  company  was  formed  and  the  syn- 
dicate merged  therein,  it  was  found  that  a  new  plant  would  be  re- 
quired to  make  tbe  enamel,  and  plaintiff  ^tered  Into  a  contract  wltb  tbe 
company  to  erect  the  plant  at  the  comjinny's  cost.  Hd  l  that  the  money 
expended  in  such  erection  was  not  under  the  syndicate  contract,  hut  under 
tbat  with  the  corporation,  and  that  defendant  coold  not  be  held  Uable 
thereHor. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Gordon  &  Smith,  for  plaintiff  in  error. 
Lazier  &  Orr,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NINO,  District  Judge. 

BUFFINGTON,  Circuit  Jtid.Lre.  This  is  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  Western  District  of  Pennsylvania.  In  that  court  the 
Patton  Paint  Company,  hereafter  styled  '"plaintiff,"  brought  suit 
against  William  F.  Lloyd,  to  recover  some  $18,000,  alleged  to  be  due 
it  by  virtue  of  a  contract  it  made  with  Lloyd,  the  defendant,  and  four 
others.  The  court  below  gave  binding-  instructions  for  Lloyd,  and,  on 
entry  of  judgment  in  liis  favor,  plaintiff  sued  out  tliis  w  rit. 

After  careful  exannnaiion  of  the  case,  we  are  of  opinion  no  error 
was  committed  by  the  court  below.  The  contract  of  July  24,  1902^ 
between  the  Patton  Plaint  Company  and  Lloyd  and  others,  provided  for 
the  manufacture  by  that  company  of  a  certain  enamel,  and  it  was  as- 
sumed by  all  parties  it  could  and  would  be  made  in  one  of  the  phnts 
of  the  Patton  Paint  Company.  "It  is  assumed,"  the  contract  provides, 
"that  this  product  can  be  manufactured  with  our  present  equipment 
and  organization,  except  as  to  additional  labor  to  produce  the  same.  " 
The  subs^iuent  provision  of  the  contract,  viz. — ^"If  the  development  of 
the  plan  indicates  that  we  will  require  additional  facilities  and  ma- 
chineries, then  the  members  of  the  syndicate  shall  provide  satisfactory 
security  or  indenniity  for  such  outlay,  and  shall  provide  in  a  satisfac- 
tory manner  for  reimbursement  to  ns  for  tlic  same" — is  to  be  construed 
in  the  light  of  this  assumption  and  of  the  fact  that  the  fonnnla  for  mak- 
ing the  paint  was  not  then  known  to  the  contracting  parties.  It  was 
assumed  the  plaintiff's  present  plants  could  make  the  paint.  If  this 
assumption  necessitated  outlay  for  additional  facilities  and  machinery 
to  and  for  the  then  plants  of  the  company,  the  expense  thereof  was  to- 
be  secured  and  indemnitied  by  Lloyd  and  his  associates.   But  the  con- 
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tract  made  no  provision  lor  the  contingent  that  did  arise  when  the 

formula  became  known,  viz.,  tlic  necessity  of  erecting  a  new  factory. 
The  court  below  we  think  rightly  held  the  erection  of  such  a  new  plant 
was  not  contemplated  by  the  contract  or  covered  by  its  provisions. 
Such  being  the  case,  it  followed  i<loyd  could  not  be  held  for  the  price 
oi  such  plant,  unless  he  bound  himself  by  some  other  or  additional 
contract  than  that  of  July  34,  1902,  and  such  a  subsequent  contract 
by  Lloyd  the  plaintiff  sought  to  establish.  In  its  statement  of  claim 
it  alleged  that ; 

"In  or  Rbout  the  months  of  August  or  Septetnbor,  li>02,  the  plaintiff,  at  the 
request  of  isuid  syntlicato,  commeuced  the  erecLiuu  of  a  pluut,  lor  the  purpose 
of  caro'iog  out  said  contract,  in  and  upon  a  certain  leasebold  aOQuired  by  It 
In  the  <'i(y  of  Milwaukee  and  state  of  Wisconsin,  and  it  was  agreed  between 
the  plaintii£  and  the  said  syndicate,  particularly  the  said  Wiiliam  F.  LIoyd» 
one  of  the  members  of  said  syndicate,  that  the  cost  and  outlay  by  the  plaintiff 
in  the  construction  and  (Hitiipment  of  said  plniit  should  be  reimbursed  by  the 
said  syndicate  to  the  piaiutiff  in  each  month  tor  the  expenditures  made  dur- 
ing the  preceding  montb." 

But  on  the  trial  no  such  alleged  understanding  by  IJovd  was  proved. 
Not  only  was  it  shown  Liiai  the  work  was  done  by  plain li if  under  a 
written  contract  with  the  Van  Hoof  Enamel  Company,  a  corporation  of 
which  thb  syndicate  had  become  members,  but  the  proof  is  unques- 
tioned that  Lloyd  made  no  contract  subsequent  to  Jtuy  24th.  In  that 
regard,  the  testimony  was : 

"Q.  ^^ow,  Mr.  Patton,  did  Mr.  Lloyd  ever  promise  to  pay  the  exi>ense  of 
constructing  that  plant?  A.  Mr.  Lloyd?  Q.  Yes.  A.  E\'er  malce  any  promise 
after  the  date  of  this  contract?  Q.  Yes;  did  they  ever  at  any  time  in  any  way 
make  any  other  agreement  with  you  personally  than  as  appears  in  the  contract 
of  July  24th?  A.  I  don't  remember  that  he  ever  promised  it;  no.  Q.  No  other 
contract  with  Mr.  Lloyd  individually  than  tbo  contract  of  July  24,  1902?  A. 
Tliat  is  tbe  only  contract  I  tore." 

Now,  the  contract  of  July  24th  contemplated  its  acceptance  by  the 
thereafter  to  be  incorporated  Van  Hoof  Enamel  Company,  Such  in- 
corporation took  place  on  July  28th,  all  rights  under  the  contract  were 
convoyed  to  it,  and  the  fornuila  was  given  to  Humphreys,  one  of  its 
directors,  who  was  not  a  member  of  the  syndicate.  While  such  trans- 
fer did  not  release  the  individual  members  of  the  syndicate  from  any 
liability  created  by  the  contract,  yet  it  does  show  that  the  syndicate  was 
supplanted  by  the  corporation,  and  Lloyd  testified,  without  contradic- 
tion, that  it  went  ont  of  existence  on  July  28th,  when  the  contem- 
plated corporation  was  chartered.  There  is  no  testimony  that  the 
members  of  the  syndicate  as  such  thereafter  met  or  made  any  contract. 
Any  meetings  at  which  they  were  subsequently  present  were  directors' 
meetings  of  the  Van  Hoof  Enamel  Company.  Under  these  condi> 
tions,  the  directors  of  that  company  met  on  September  10th  and  au- 
thorized the  construction  by  the  Patton  Paint  Company,  at  a  price  not 
to  exceed  $10,000,  of  a  new  plant  in  which  to  manufacture  enamel.  To 
pay  said  sum  the  five  men  wIid  had  constituted  the  syndicate  agreed  to 
each  discount  a  note  of  the  \'an  Hoof  Enamel  Company  for  $2,000. 
This  offer  of  the  Van  Hoof  Enamel  Company  for  the  new  plant  was 
accepted  in  writing  by  the  Patton  Paint  Company,  acting  by  its  vice 
president,  who  had  been  present  as  a  director  at  the  meeting  of  the 
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Van  TToof  Company  noted.  The  work  was  proceeded  with  by  the 
plaintitt  under  tins  authorization,  and  charged  as  it  progressed  to  the 
Van  Hoof  Enamel  Company.  Under  these  proofs,  facts,  and  writings 
—concerning  all  of  which  there  is  practically  no  dispute — ^no  legal 
liability  on  the  part  of  Lloyd  existed  to  pay  the  expenditures  incurred 
by  the  plainiifl  in  erecting  the  new  building  at  tlie  instance  of  the  Van 
Hoof  Company. 
The  judgment  of  tlie  court  below  is  therefore  aftinned. 

NOTE.— The  fiollowtaig  IB  the  opinion  of  Acbeaoo,  Qrcoit  Jvdgeb  In  the  court 

below : 

AOilKSOX.  Circuit  Judge.  At  the  conclusion  of  the  trial  of  this  case  In 
May,  1904.  I  was  of  opinion  that  the  plaintiff,  luulcr  the  uncontradicted  evi- 
denr»p  anfl  the  pleji(liii?:s.  «*nuM  not  ret-over,  and  tliat,  for  the  reasons  st:ite<l 
In  the  cUarge  of  thv  <imrt,  the  jurj*  should  be  iusiructed  to  return  a  verdict 
la  favor  of  the  defendant  Since  the  recent  argument  of  the  plaintiff's  mo- 
tion for  fi  now  trial  I  havp  cnrefnlly  exarnnTPt!  this  record,  and  it  is  cloar  to 
me  that  the  binding  Instructions  for  the  detcndant  were  correct,  in  charging 
the  jury,  It  waa  my  porpose  to  state  the  controlling  facts  which  were  uncon- 
tradlcteil,  as  explaining:  for  the  bonoflt  of  tho  piirties  the  reasons  which  ao 
tuated  the  court.  Ilaving,  then,  thus  set  forth  the  material  facts  of  the  case 
In  the  charge  of  the  oonrtt  I  need  not  repeat  them  here,  contenting  myself  with 
a  brief  reMtntomont  of  the  reaaoDB  whjr,  in  my  Jadgment,  the  InatmctiODa  to 
the  jury  were  correct. 

(1)  tinder  the  pluIntlflTe  own  proofs  the  contract  under  which  the  expendi- 
tures sued  for  wcr«^  made  was  a  contract  between  tho  plaintiff  rrnd  the  Van 
lloof  Enamel  Company,  a  cori>oration,  and  not  the  contract  sued  ou  of  July 
24,  1902.  to  which  the  defendant  waa  a  party.  The  plaintiff  Itaelf,  alao^  for 
sunio  month*;  on  Its  books  charjiod  that  corporation  with  the  first  Of  these  ex- 
penditures and  rendered  bills  therefor  to  that  corporation. 

(2)  The  expenditures  whldi  are  the  enbject  of  this  suit  were  for  an  expert^ 
mental  plant.  I  find  no  warrant  for  any  outlay  for  experimental  purposes  In 
the  contract  of  July,  1902.  Additional  •facilities"  and  "machinery"  were,  in- 
deed, contemplated  by  that  contract  But  tiie  ^cpendltarea  in  qneation  were 
not  for  additional  fadlltles  or  marhinrry.  hut  were  for  a  plniit  purely  experi- 
mental. Hence,  I  am  unable  to  perceive  how  liability  therefor  can  be  im- 
posed upon  this  IndlTldual  defendant  because  of  his  contract  with  the  plaln- 
(iff.  Moreover,  the  plaintiff,  hy  its  letter  of  August  1'k  ir>02  (which  resulted 
in  the  contract  with  the  Van  Iluof  Enamel  Company),  evidently  did  not  treat 
the  contract  in  salt  (that  of  July  24.  1002)  as  warranting  tlie  expenditures 
proiwsed  l)y  that  letter,  which  *  \;  i  nditures  are  sought  to  be  recovered  of 
this  defendant,  but  the  plaintia'  speciUcally  asked  for  authority  for  the  outlay 
for  tho  propcNied  experimental  plant  Such  anthority,  indeed.  It  received,  not 
from  the  defondant,  but  from  the  Van  Tloof  Enamel  Company. 

(3)  Ii«ven  if  this  experimental  plant  could  fairly  be  treated  as  an  additional 
facility  within  the  meaning  of  "Condition  First"  of  the  contract  In  suit  then 
surely  such  plant  could  not  he  thus  regarded  as  a  facility  unfU  ct)niploletl.  As 
long  as  incomplete,  it  was  auything  but  a  facility'.  That  this  experimental 
plant  never  was  completed  the  nncontmdlcted  evidence  for  the  plaintiff  itself 
clearly  showed.  ITfnce,  tho  outlay  by  the  jilaintlff  beinir  abortive,  there  (X)uUl 
not  arise  any  liability  on  the  part  of  the  individual  signers  of  ttie  contract  of 
July,  1902,  to  reimbnrse  the  plaintiff.  For  the  same  reason,  no  liability  could 
accrue  under  "Condition  Second"  of  the  cnntr:ii  1.  Tlie  failure  as  a  com- 
mercial success  of  the  process  of  manufacture  was  a  condition  pre(  e<lont  to 
liability  to  reimburse  the  plaintlflf  for  loss  in  connection  with  the  project  eai- 
bodied  in  the  contract  In  suit,  of  course,  while  this  experimental  plant  re- 
mained Incomplete  and  Inoi)erative,  the  question  of  success  or  failure  could 
never  be  reached.  I  may  add  that  the  plaintiff,  realizing  the  importance  of 
the  fact  of  the  completion  of  this  plant  as  a  material  element  of  its  right  of 
recovery,  alleged  completion,  but  the  proofs  on  both  aidea  were  to  the  oontraty. 

Tl»e  motion  for  a  new  trial  is  denied. 
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B£2fDEB  et  aL      EiNTERPBISfi  MFO.  CO. 
(dreolt  Omrt  at  Apfwals,  Sixth  Gtnmlt  NoTomber  8^  19070 

No.  1,674. 

Trade -Makks  aud  TitADE-^iAMKs— UNt air  CoMPLinioN— Uepaib  Pabts  roB 
MaciiinC. 

The  mere  mnking:  nnd  sale  of  ropnir  ]^f\rt'^  for  ft  well-lcnown  machine, 
the  patents  ou  which  ha%'e  expired,  by  other  tluin  iLe  patentro  and  maker 
of  the  machine,  which  also  makes  and  sells  such  repair  imns,  is  not  an 
act  of  uufnir  trMdo,  unless  tlnn'  nre  put  mit  n  ■  rhp  troodg  of  the  original 
patentee,  and  specially  where  tUey  are  uiuumked,  while  those  made  by 
tbe  patentee  are  marked  with  Its  name. 

[Ed.  Notp  For  cni'cs  hi  pohit,  Bee  Gait  Dig.  vol.  48,  Trade-Marks 
and  Trade-rsames,  §  79. 

Unfair  competition,  see  notes  to  Scheuer  MuUer,  20  C  C.  A.  165 ;  Lare 
T.  Harper  ft  Broa.,  80  O.  (X  A.  870.] 

Appeal  from  the  Circuit  Court  ol  the  United  Sutes  for  the  Northern 
District  of  Ohio. 
For  opinion  below,  see  143  Fed.  313. 

E.  L.  Thurston,  for  appellants. 
Charles  Howson,  for  appellee. 

Before  I^URTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS*  Circuit  Judge.  This  is  an  appeal  from  a  decree  en- 
joining the  defendant  from  making  and  selling  repair  parts  for  the 

Enterprise  meat  chopper,  without  marking  on  each  the  name  of 
the  maker.  The  case  was  heard  on  an  agreed  statement  of  facts.  It 
appears  that  tlie  coini)1ainant  below,  the  Enterprise  Manufacturing 
Company,  had  been  making  and  selling  meat  choppers  for  many  years. 
It  and  its  predecessor  used  as  a  trade-mark  for  its  choppers,  and  other 
like  hardware,  the  word  "Enterprise."  The  meat  choppers  it  makes 
at  present  have  been  manufactured  since  1883.  Since  1891,  it  has 
bee!T  making  what  is  called  the  "Enterprise  Tin  Meat  Choppers,"  and 
since  1892  that  name  has  been  registered  as  a  trade-mark.  The  orig- 
inal Enterprise  Meat  Chopper  was  patented  in  1883  and  1886,  The 
patents  have  kmg  since  run  out.  Smce  1687  and  1888,  many  of  the 
repair  parts  of  the  Enterprise  chopper  have  been  marked  as  made  by 
that  company.  It  appears  that  for  many  years  there  has  been  a  large 
independent  trade  in  the  repair  parts  of  meat  choppers,  and  that  the 
defendant  below  has  made  and  sold  many  thousand  sets  of  such  repair 
parts.    These  sets  are  packed  in  boxes  which  are  labeled : 

"Repair  parts  for  the  Enterprise  Meat  Ghoppt^r,  manufactured  by  the  Giaut 
Lock  Oompany,  Cleveland,  Ohia" 

The  court  below  held  in  its  decree  that  as  matter  of  fact  the  com- 
plainant had  for  many  years  used  the  name  "Enterprise"  as  a  trade- 
mark to  distinguish  its  meat  chopper  from  others  on  the  maiket,  and 

that  it  was  well  known  to  the  trade  and  consumers  as  the  complain- 
ant's product :  that  the  wearing-  parts  of  the  machine  had  for  many 

years  been  sold  by  the  complainant  independent  of  the  machine,  and 
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that  the  complainant  had  an  established  good  will  in  the  business  of 
making  and  selling  such  parts ;  that  the  defendant  had  made  and  sold 

wearing  parts  intended  for  the  Enterprise  chopper,  and  such  parts 
were  the  same  shape  and  appearance  as  tho"c  of  the  complainant,  but 
were  without  any  markinijs  to  indicate  the  iuaker,  and  that,  while  put 
up  in  packages  labeled  as  claimed  by  tlie  defendant,  they  reached  the 
consumer  without  any  markings  to  indicate  their  origin,  and,  by  rea- 
son of  this  absence,  purchasers  of  the  defendant's  wearing  parts  were 
misled  into  believing  that  they  were  made  by  the  complainant,  the  well- 
kno^'n  maker  of  the  machines.  Evidently,  as  a  result  of  these  findings, 
which  virtually  decide  the  case,  the  court  decreed  that  the  defendant  be 
enjoined  from  making  or  selling  any  meat  chopper  parts  not  made  by 
the  complainant,  without  distinguishing  such  parts  from  similar  parts 
made  by  complainant,  by  clearly  marking  upon  each  of  said  parts  its 
own  name  or  the  name  of  the  makers. 

In  its  opinion  the  court  refers  to  three  cases:  Flagg  Mfg.  Co.  v. 
Holway,  178  Mass.  83,  59  N.  E.  667,  in  which  the  defendant  was  en- 
joined from  scllint^  a  zither  of  the  peculiar  shape  of  the  complainant's 
without  marking  it  as  his  own  manufacture;  Deering  Harvesting  Co. 
V.  Whitman  &  Barnes,  91  Fed.  376,  33  C.  C.  A.  568,  in  which  it  ftp- 
pears  that  tiie  parts  of  which  complainant  sought  to  enjoin  the  making 
and  sale  were  plainly  advertised  by  catalogue  and  labeled  as  the  com- 
plainant's manufacture;  and  Neostyle  Mfg.  Co.  v.  Ellam's  Dupli- 
cator Co.,  21  R.  P.  C.  185,  in  wliich  the  court  suggested  it  was  the 
duty  of  the  defendant  to  mark  an  ink  sold  for  use  in  a  duplicating 
madiine  as  its  own  product,  so  as  to  distinguish  it  from  that  made  by 
the  manufacturers  of  the  machine.  The  cases  referred  to  by  the  court 
are,  for  the  purposes  he  uses  them,  in  line  with  the  aise  of  Singer 
Mfg.  Co.  v.  Tune  Mfg-.  Co.,  ir,3  U.  S.  109,  16  Sup.  Ct.  lOO"^,  41  L. 
Ed.  118,  in  wiiirli  it  was  held  that  while  any  one,  after  the  expiration 
of  the  Singer  patents,  was  free  to  make  and  sell  the  Singer  sewing 
machine  under  that  name,  it  must  mark  the  machine  with  the  name  of 
the  maker,  so  that  the  public  might  not  be  misled  into  linking  it  was 
the  product  of  the  original  patentees.  The  decision  below  apparently 
extends  the  doctrine  of  this  case  so  as  to  require  not  merely  the  ma- 
chine, when  made  by  otbcr^  thnn  the  orisjinal  patentees,  but  the  rcj^air 
parts  of  the  machine,  to  Ix:  marked  witii  tlie  name  of  the  maker.  We 
think  this  is  going  too  far,  and  thai  the  resulting  lnmLatioii  upon  the 
rights  of  the  putHtc  is  unjustified  and  therefore  unreasonable.  The 
cases  themselves  may  be  distinguished.  In  Flagg  Mfg.  Co.  V.  Hol- 
way, 178  Mass.  83,  59  N.  E.  667,  the  zither  was  of  a  unique  shape. 
The  defendant  purposely  and  wrongfully  imitated  its  shape.  The 
court  held  he  had  not  the  ri^ht  to  do  this  "to  steal  the  good  will  at- 
taching to  the  plauiiiii  s  personauly,"  and,  to  prevent  it,  required  the 
defendant's  zithers  to  be  clearly  marked  so  as  to  indicate  they  were  the 
defendant's,  and  not  the  plaintiff's,  goods.  But  in  the  present  case  no 
such  attempt  was  shown.  There  was  no  effort  to  palm  off  the  repair 
parts  of  the  defendant  below  as  those  of  the  complainant.  In  the  case 
of  Deering  Har\'ester  Co.  v.  Whitman  &  Barnes  Co.,  91  Eed.  376.  33 
C.  C.  A.  558,  it  does  not  appear  that  the  repair  parts  were  marked  as 
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made  by  the  defendant.  They  were  advertised  by  catalogue  and  la- 
beled as  of  their  manufacture,  but  that  was  juit  what  was  done  in  the 
present  case.  In  the  Deering  Harvester  Case,  the  parts  themselves 
were  marked  by  certain  IHters  showing  where  each  belonged  in  the 
machine.  This  was  quite  a  different  thing,  and  unnecessary  in  the 
present  ca^^e.  In  the  English  Case,  Neostyle  iMfg.  Co.  v.  EUam's 
Duphcator  Co.,  21  R.  P.  C.  185,  there  was  an  attempt  to  restrain  the 
defendant  from  selling  ink  or  paper  for  use  on  the  Neostyle  machine. 
This  was  defeated;  the  judgment  being  for  the  defendant  Having 
thus  decided  the  case»  the  court  suggested  that  they  put  their  names  on 
future  tins  of  ink  and  this  was  accepted. 

There  was  no  actual  deception  charp:cd  in  this  case,  nor  any  attempt 
at  proof  of  any  made.  The  only  unfair  trade  was  inferential  or  con- 
structive. The  present  case  goes  on  the  assumption  that  unmarked 
repair  parts  are  to  be  taken  as  made  by  the  makers  of  the  machine, 
the  original  patentees,  and  this  although  the  makers  marked  their  re- 
pair parts.  We  think  a  safer  assumption  would  be,  in  view  of  the 
established  trade  in  repair  parts,  that  unmarked  repair  parts  arc  to 
be  taken  as  not  made  by  the  makers  of  the  madiine  or  original  paten- 
tees, but  by  others.  It  is  not  to  be  inferred  that  they  are  made  by  the 
makers  of  the  machine,  unless  so  marked.  The  mere  making  and  sale 
of  repair  parts  for  a  well-known  madiine  by  other  than  the  makers 
would  therefore  not  be  regarded  as  an  act  of'unfair  trade,  unless  they 
were  put  out  as  the  goods  of  the  original  patentee.  The  patents  having 
long  since  expired,  the  manufacture  of  meat  choppers  and  all  their 
parts  are  now  open  to  all.  To  rcfpiire  every  repair  part,  however 
small,  to  be  branded  with  the  name  of  the  maker,  would  tend,  it  seems 
to  us,  to  stifle  competition  in  the  manufacture  and  sale  of  repair  parts, 
and  put  an  unnecessary  burden  upon  a  large  and  important  branch  of 
trade. 

The  decree  of  the  lower  court  is  reversed. 


(156M.ei8.) 

KOBTHPORT  BUBUSIVG  *  RBFINING  00.  T.  TWITCHKUa 

(Circuit  Oourt  of  Appeals,  Ninth  Circuit   October  22,  1807.) 

No.  1.357. 

Master  and  Servant— Injukt  to  Sebvant— Unsafe  Place  to  Wobk. 

Plaintiff,  a  boy  16  years  old,  was  employed  by  defendant  at  Its  smelter, 
and  was  set  to  work  at  uiglit  to  assist  a  in.ni  in  the  olean-up  yard.  This 
yard  was  paved  with  briclc,  and  upon  this  floor  was  deposited  cones  of 
slag  and  other  refuse  which  it  was  the  duty  of  plaintiff  and  his  fellow 
workman  to  load  on  cars  and  remove,  it  behig  necessary  to  break  up 
the  cones  for  that  purpose.  On  the  second  night  of  such  work  plaintiff 
was  breaking  a  cone  with  a  sledge,  when  uu  explosion  occurred  by  which 
be  was  seriously  injured.  It  was  shown  that  when  cones  contained 
molten  nietnl.  and  there  was  any  water  or  moisture  In  their  vicinity,  it 
was  liigiiiy  dangerous  to  break  them  while  hot,  as  if  the  metal  came  in 
ooatact  with  water  it  would  came  an  explo.'^ion ;  also,  that  the  floor  of 
the  yard  had  depressions  where  wntor  might  stand  and  that  oiuploy»*s, 
with  defendants  knowledge,  sometimes  emptied  water  in  ihe  yard. 
Plaintiff  was  given  no  Instractlons  nor  warning  ot  danger,  and.  while  be 
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knew  the  efffot  ff  the  hot  mcf.il  came  In  <x)ntact  with  water,  be  did  not 
know  that  there  was  any  water  in  the  yard,  and  could  not  see  bj  reason 
of  the  darkness,  nor  did  be  know  that  the  cone  which  he  was  breaking 
was  hot  ndd,  that  the  que-^ti  ns  of  defendant's  ne^rllsrence  and  of 
contributory  negligence  were  pro|>«.>rly  submitted  to  the  jury,  and  that  a 
t«rdlct  for  plaintiff  woald  not  be  diatnrbed. 

[Fx!.  V       I  or  caRos  in  point*  flee  Cent  Dig.  vdL  S4,  liaater  and  Senr- 
aat»  IS  lOUU.  lUOl,  1089-1132.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Eastern  District  of  Washington. 

W.  C.  CuHen,  P.  M.  Dudley,  C.  S.  Voorhees,  and  Reese  H,  Voor- 

hces,  for  plaintiff  in  error. 
Gallagher  &  Thayer,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS.  Circuit  Tudc^c.  We  have  g"iven  to  the  record  in  this  case 
and  to  the  elaborate  briefs  of  counsel  careful  consideration,  and  have 
readied  tlie  conclusion  that  there  is  no  merit  in  the  appeal.  The 
action  is  one  for  damages  for  serious  personal  injuries  sustained  by 
the  defendant  in  error  while  at  work  in  die  dean-up  yard  of  plain- 
tiff in  error's  smelter  at  Northport,  Wash. 

Among  the  act?;  of  negligence  charged  in  the  complaint  against 
the  defendant  to  the  action,  and  in  support  of  which  evidence  was 
.?iven  ufKju  the  trial,  were  the  followincr:  That  the  brick  floor  provided 
by  tiie  defendant  as  a  place  for  deposiung  slag  from  tlie  pots  and 
furnaces  used  in  the  operation  of  its  smelter  was  at  all  times  kept  by 
the  defendant  in  a  dangerous  and  unsafe  condition,  in  that  it  contained 
depressions  caused  bv  the  bricks  being  worn  by  long  use,  in  which  de- 
pressions water  frequently  collected,  so  that,  when  the  cones  or  slag 
were  dcj)Osited  upon  tlie  floor  in  the  course  of  the  defendant  s  opera- 
tions, they  would  frequently  rest  over  a  pool  of  water  in  such  a  man- 
ner as  to  cover  and  conceal  the  water,  and  so  that,  when  the  cones 
were  'broken  with  the  mallet  provided  by  tfie  defendant,  the  molten 
metal,  if  any  there  happened  to  be  in  the  cone,  would  be  precipitated 
into  the  water,  and  would  explode  with  terrific  and  destructive  force; 
that  the  defendant  negligently  adopted  and  pursued  a  dangerous  and 
unsafe  system  in  conducting  its  smelling  operations,  in  that  it  permitted 
the  dangerous  slag  and  cones  to  be  commingled  with  the  harmless 
ones,  with  nothing  to  distinguish  one  from  the  other;  that  cones  which 
are  unsafe  by  reason  of  containing  molten  metal  become  harmless  if 
permitted  to  cool  tmtil  the  molten  metal  solidifies ;  that  the  defendant 
negligently  pennitu-d  and  directed  the  placing  of  slag  and  cones  on 
the  floor  at  the  times  when  the  persons  whose  duty  it  was  to  remove 
them  in  cars  were  absent,  and  failed  to  adopt  any  rule  or  system  or 
means  by  which  the  danger  of  injury  to  its  employ^  from  mixing 
dangerous  with  harmless  slag  and  cones  could  be  avoided,  or  the 
danger  be  discovered  by  such  employes  who  should  have  occasion  to 
go  to  the  place  where  they  were  deposited  for  the  purpose  of  remov- 
ing them;  that  the  defendant  also  negligently  failed  to  furnish  a  suf- 
ficient amount  of  light  to  enable  its  employes  to  see  and  observe  the 
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dangerous  condition  of  the  premises  where  the  slag  was  deposited; 
that,  if  the  defendant  had  adopted  some  reasonable  rule,  method,  or 
system  by  which  its  employes  could  know  which  cones  or  slag  were 
dangcroui;  and  which  were  not,  or  how  long-  the  sVa^^  and  cones  liad 
been  lyinL^  upon  the  floor,  or  by  which  the  recently  deposited  corns 
and  slac:  could  be  distin^^uished  from  those  whicli  had  been  lyitu^  there 
long  enougli  to  have  cooled  until  they  were  safe,  the  danger  to  its 
employes  would  have  been  avoided,  and  the  plaintiff  in  the  case  would 
not  have  received  the  injuries  for  which  he  sued.  In  addition  to  a 
denial  of  its  alleged  negligence,  the  defendant  in  its  answer  set  up, 
among  other  things,  contributory  negligence  on  the  part  of  the  plain- 
tiff, specifying  such  contributory  negligence,  in  part,  as  follows: 

**(a)  Tliat,  if  tbe  plalntLff  undertook  to  break  up  the  cone  mcutioned  and 
described  In  the  amended  complaint  berein  while  tb»  same  was  in  the  heated 

state  describod  in  said  complaint,  ho  did  so  In  diroct  violation  of  Tii^  i'lstmr- 
rlous  received  by  him  in  connection  with  such  worli,  which  directed  iiim  to 
break  up  only  anch  conea  aa  were  cooled  off. 

"(h)  That  plantlfT  failed  and  ne^lei  tod  to  make  uso  of  his  physical  sonsrs 
in  determining  whether  or  not  the  said  cone  which  it  is  alleged  in  said  com- 
plaint he  nndertook  to  break  while  in  a  heated,' molten  atate  waa  so  cooled  aa 
to  permit  it  to  be  broken  within  the  scope  of  the  Inateoctloiia  received  bjT 
liim  in  connection  with  the  said  work  as  aforesaid." 

The  evidence  shows  that  the  defendant  in  error,  then  a  boy  16  ycnr'; 
old,  applied  to  one  of  the  shift  bosses  of  the  j^lainliff  in  error  for 
work,  who  put  him  to  work  the  first  night  wheelinj:^  J^-'md,  and  the 
second  night  told  him  to  help  a  man  named  Palamaruck  to  clean  up 
the  yard,  which  he  did.  The  yard  was  paved  with  bnck,  and  upon 
this  floor  was  deposited  from  time  to  time  cones,  slag,  an  1  tlier  refuse^ 
some  of  which  cones  contained  some  molten  metal.  Die  shift  boss 
testified  that,  when  he  employed  defendant  in  error,  he  told  him  to 
be  careful  and  not  get  hurt,  but  it  is  not  pretended  that  the  boy  was 
given  any  explanation  of  the  dangers  attending  such  work.  In  his 
testimony  the  latter  denied  that  he  was  told  an3rthing  whatever,  ex- 
cept to  help  Palamaruck.  The  defendant  in  error  worked  at  the  job 
of  cleaning  up  the  yard  the  night  of  July  1st,  and  commenced  to  work 
the  next  nicfht  at  G  o'c^'ick.  I'etwccn  10  and  11  o'clock  of  the  latter 
ni:-':lu.  havini^'-  temporarily  finished  llie  work  in  the  yard,  he  and  Pala- 
maruck went  to  another  part  of  the  smelter  to  break  sows,  returning 
to  the  yard  about  half  past  12.  They  found  there  some  more  refuse, 
and  had  almost  finished  loading  one  car,  by  means  of  which  the  refuse 
was  removed,  when  the  defendant  in  error  saw  a  cone  lying  on  the 
floor  of  the  yard  which  also  required  removal.  A  sle(1c:e  hammer 
weighing  about  10  or  12  pounds  was  provided  hy  the  plamtifY  in  er- 
ror for  the  breaking  of  such  cones,  wdiich  hammer  was  lying  there  on 
the  floor,  and  that  hammer  the  defendant  in  error  took  and  with  it 
struck  the  cone  one  blow,  and  raised  it  to  strike  another,  when  a  ter- 
rific exfdosion  occurred,  resulting  in  his  serious  injury. 

The  evidence  is  without  conflict  that,  when  such  cones  contain  onlv 
slag,  they  may  be  safely  broken  even  wlien  red  hot,  but  that,  when 
they  contain  any  molten  metal  and  there  is  any  water  or  moisture  in 
their  vicinity,  it  is  highly  dangerous  to  break  them  when  hot.  The 
defendant  in  error  himself  several  times  testified  that  he  knew  this  to 
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be  so.  What  he  did  not  know,  however,  according  to  his  testimony, 
was  that  there  was  any  water  on  the  floor  of  the  yard,  or  that  there 
were  any  depressions  in  the  floor  in  which  water  could  gather.  Noth- 
ing to  that  effect  was  explained  to  him,  nor  was  he  told  how  long 
cones  containing  molten  metal  had  to  stand  before  being  cooled  enough 
to  break  with  safety.  There  was  aho  direct  testimony  to  the  eflfcct 
that  molten  metal  could  not  explode  unless  bronj:i^ht  in  contact  with 
water  or  moisture,  or  with  some  cold  damp  substance.  On  the  part 
o£  the  plaintiff,  evidence  was  g^ven  tending  to  show  that  there  were 
depressions  in  the  floor*  and  that  water  was  frequently  thrown  upon 
the  floor  of  the  yard,  which  latter  fact  was  also  testified  to  by  the  shift 
boss  of  the  defendant  who  employed  the  plaintiff,  from  whose  testi- 
mony in  that  regard  we  extract  the  following: 

"Q.  I  will  ask  you  whether  or  not  there  were  any  rules  with  respect  to 
the  nm  of  water  In  the  clean-up  yard? 

"A.  Well,  that  plaoe  we  always  observed  less  or  more  for  the  water.  I  kept 
the  water  out  of  it,  yes.  8ir;  and  I  always  gave  orders  to  that  effect,  too. 

"Q.  That  there  should  l>e  no  water  pot  In  there? 

"A.  Yea,  sir. 

"Q.  Had  you  ever  endeavored  to  enforce  those  orders? 
"A.  Well.  I  stopped  them  several  times,  but  they  would  do  It.    It  seems 
like  soinotimes. 

•*Q.  Were  any  of  the  men  dlsf  harp*^  for  usini;  water  thero? 

"A.  No,  sir ;  uot  as  1  know  of,  but  I  threatened  to,  tliat  I  would  do  aa 

**Q.  Had  yon  aeoi  any  water  used  In  that  part  of  the  yaid  at  allY 

"A.  No.  sir. 

"Q.  llMd  you  seen  any  used  in  that  part  of  the  yard  on  the  previous  shift 
when  yiiu  were  on  there? 

"A.  I  did  liit<^r.  when  they  dumped  a  settlinjr  iH>t  thorp  one  time  tliat  it 
exploded  a  little.  There  was  water  there,  aiul  lliey  drew  out  a  settling  pot, 
and  it  set  the  building  a  little  on  Are. 

"Q.  T)mt  wa^  h  >w  long  before  this  accident Y 

"A.  I  don't  know. 

"Q.  A  week  or  a  month  t 

♦•A,  It  mitrht  he. 

"Q.  You  eannot  fix  the  time  any  more  definite  than  that  Ton  mean  it  may 
be  a  week  or  a  month  before  the  accident  that  you  saw  tills? 

''A.  I  don't  nnderstnnd  that. 

"Q.  I  asked  you  to  tlx  as  dcflnitely  as  you  could  bow  long  before  the  acci- 
dent that  you  saw  water' around  there  at  the  time  the  settling  pot  was  dnmp- 
od  in  ft.  whether  It  was  a  week  or  month  or  bow  long  It  was,  as  near  as  yon 

can  tell. 

*'A.  Well,  I  did  not  see  any  on  the  night  shift,  bat  there  might  be  some  put 
on  the  day  shift  SnniPtinins  in  the  day  we  would  pnll  oQt  settling  pots,  I 

4lon't  know  how  lon^  before  it  was.'* 

Tt  true  tlint  there  was  no  direct  testimony  that  there  was  at  the 
time  of  the  accident  water  on  the  lloor  of  the  yard  ;  but  there  heinij 
testimony  going  to  show  that  the  defendant  frequently  permitted  water 
to  be  put  there  and  that  it  was  dangerous  to  do  so,  and  that  molten 
metal  could  not  explode  unless  it  came  in  contact  with  water  or  moisture 
or  some  cold  damp  substance,  it  was  plainly  a  matter  for  the  jury  to 
say  whether  the  explosion  in  question  was  or  was  not  caused  by  the 
molten  metal  contained  in  the  cone  that  the  plaintiff  struck  cominc:  in 
contact  with  the  water  that  the  defendant  permitted  to  be  put  on  the 
floor  of  the  yard.  Marande  v.  Texas  Pacific  Ry.,  184  U,  S.  173,  22 
Sup.  Ct.  340,  46  U  Ed.  487.  While  the  plaintiff  did  distinctly  testify 
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more  than  once  tliat  he  knew  that  molten  metal  would  explode  when  it 
came  in  contact  with  water  or  moisture  or  with  any  cold  damp  sub- 
stance, he  also  testified  that  he  did  not  know  that  there  was  any  water 
on  the  floor  of  the  yard,  and  that  there  was  nothing  to  indicate  it  so 
far  as  he  could  see,  that  it  was  somewhat  dark  in  the  yard  and  that  the 
cone  did  not  look  red,  and  that  he  did  not  know  it  was  hot,  nor 
that  it  contained  any  molten  metal.  He  also  testified  that  he  was  not 
given  any  explanation  whatever  of  any  danger  attending  the  work 
that  he  was  put  to  do. 

The  Supreme  Court,  in  the  case  of  Mather  v.  Rittston,  156  U.  S. 
391,  398, 15  Sup.  Ct  464,  467,  39  U  Ed.  464,  said: 

"All  ocenpntlons  producing  articles  or  works  of  norp^-«^ity,  utility,  or  con- 
veuleaee  maj  ondoabtedly  be  carried  ooi  and  competeut  persons,  familiar  witb 
the  IniBliieBe  ntid  haring  BofDclent  sktll  therein,  may  properly  be  employed 
upon  them;  I  nt  In  such  cases  where  the  ocvupation  Is  attended  with  danger 
to  life,  body,  or  limb  it  is  Incumbent  on  the  promoters  thereof  aud  tlie  em- 
ployers of  others  thereon  to  take  all  rrasonable  and  needed  precftutlons  to 
secure  safety  to  the  persons  enpagt'^  in  their  pro#u*<  ution,  and  for  any  neg- 
ligence in  this  respect,  from  whicb  Injury  follows  to  the  persona  engaged, 
the  promoters  or  the  employers  may  be  held  responsible  and  mulcted  to  the 
extent  of  the  injury  Inflicted.  The  oxjjlosive  nature  of  tlie  materials  used 
in  this  case,  and  the  constant  danger  of  their  explosion  from  heat  or  col- 
lision, as  already  explained,  was  well  known  to  the  employers,  and  was  a 
continuing  admonition  to  them  to  take  every  precaution  to  guard  against  ex- 
plosions. Occitpatlons,  however  important,  whicli  mnnot  he  conducted  with- 
out neceiisary  danger  to  life,  body,  or  limb,  should  not  be  prosecuted  at  all 
without  all  reasonable  precautions  against  such  dangers  afforded  by  science. 
The  necessary  danger  attondinK  them  *jhould  operate  as  a  prohibition  to  their 
pursuit  without  such  safeguards.  IndtMHl,  we  think  it  may  be  laid  down  as 
a  Ic^l  principle  that  hi  all  occupations  which  are  attended  with  great  and 
unusual  danger  there  must  be  used  all  appliances  readily  attainable  laiown 
to  science  for  the  prevention  of  accidents,  aud  that  the  neglect  to  provide 
such  readily  attainable  appliances  will  be  regarded  as  proof  of  culpable 
nefrligence»  If  an  occupation  attended  with  danger  can  be  prosecuted  by 
proper  precautions  without  fatal  results,  such  precautions  must  be  taken 
by  the  promoters  of  the  pursuit  or  employees  of  laborers  thereon.  lilability 
ftir  injuries  following  a  disregard  of  such  precautions  will  ntlu  rwlse  be  In- 
curred aud  this  fact  should  not  be  lost  sight  of.  So,  too,  if  persons  engaged 
in  dangerous  occupations  are  not  Informed  of  the  accompanying  dangers  by 
the  i^romoters  thereof,  or  by  the  employers  of  lnl>orers  thereon,  aufl  ^^neh 
laborers  remain  in  ignorance  of  the  dangers  and  suffer  in  consequence,  the  em- 
ployers will  filso  be  chargeable  for  the  Injuries  sustained.  Both  of  these 
positions  should  be  borne  constantly  In  mind  by  those  who  engage  laborers  or 
agents  in  dangerous  occupations,  and  by  the  laborers  themselves  as  reminders 
of  the  duty  owlnir  to  th«n.  These  two  conditions  of  liability  of  parties  em- 
ploying laborers  In  hnzr^rdous  occupations  are  Of  the  highest  tmportanoe,  and 
should  be  in  ail  cases  strictly  enforced." 

And  in  the  recent  case  of  Mountain  Copper  Company  v.  Pierce,  13G 
Fed.  150,  69  C.  C.  A.  118,  where  an  unexperienced  servant  was  di- 
rected by  the  defendant  snultincr  cnni))any  to  adjust  a  belt  on  a  pnlley 
shall  without  instructing  him  with  icfcrcnce  to  a  collar  and  set  screws 
projecting  from  a  shaft  by  which  he  was  caught  and  seriously  injured 
whUe  endeavoring  to  adjust  the  pulley»  we  said: 

**He  [the  plaintiff]  testified  that  he  knew  nothing  about  the  collar  or  set 
screws,  and  that  ndther  the  foreman  nor  Ryan  nor  any  one  else  told  him  of 
their  existence,  nor  the  danger  attending  the  operation,  or  how  to  perform  it. 
While  tt  la  eontended  on  t&e  i>art  of  the  plaintiff  in  error  that  both  the  collar 
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and  set  screws  could  bave  been  seen  bj  the  delendaut  In  error  If  be  bad 
properly  looked.  It  Is  not  oontoided  tbat  be  was  told  of  tbelr  existence  or  of 

tbe  danger  attendlnj;  the  operation  or  bow  to  perform  It.  True  It  Is  that 
tbe  defendant  in  error  knew  that  it  is  dangerous  to  approach  shafting,  belt- 
ing; or  otbor  raadilimrsr  In  motion.  Tbat  f^ct  not  only  appeared  trcm  bis  own 

testimony,  hut  Is  a  matter  of  such  common  knowledge  that  every  one  In  his 
senses  must  be  held  to  know  it  NeTertbeleas  it  is  tbe  duty  of  the  master, 
before  sendini;  or  permitting  an  Inexperienced  employ^  to  perform  such 
dangi^roiis  wnrk.  to  Instruct  him  how  to  perform  it,  and  especially  to  hifuini 
him  of  any  iiidden,  concealed,  or  obscure  danger.  •  ♦  •  The  law  in  our 
opinion  made  It  tbe  duty  of  tbe  plaintiff  in  error  to  Inform  tbe  defendant  In 
error  of  the  collar  and  set  screws,  and  how  lo  ])orf«irm  the  dangerous  ta^i^, 
before  sending  or  permitting  him*  in  the  course  of  his  employment,  to  under- 
take It" 

In  the  present  case,  the  court  Ixluw  correctly  left  it  to  the  jury  to  de- 
termine both  the  question  of  the  alleged  negligence  of  tlie  defendant 
and  the  alleged  contributory  negligence  on  fhe  part  of  the  plaintiff  un- 
der instructions  which  fully  covered  botli  qiiesti  ons,  and  which  were 
quite  as  favorable  to  the  plaintiff  in  error  as  they  should  have  been. 

The  judgment  is  affirmed, 

NOTB^— Tfae  following  is  the  opinion  of  Wbitson,  Dtatrlct  Judse^  on  orer- 
raling  ttie  motion  for  new  trial : 

WHITSON,  District  .Tudi,'e.  On  tbe  first  trlnl  1  wns  of  the  opinion  that  the 
proximate  cense  of  the  Injury  had  m^t  ]i(>en  establisiied  as  allegeiU  and  the  case 
was  accordingly  taken  from  the  jut>.  On  motion  for  new  trial.  I  was  con- 
vinced of  my  error  in  that  regard  upon  the  author! of  Marande  v.  Texas 
Paclflc  Kaiiway  Company,  184  U.  S.  173,  22  Sup.  Ct.  340,  4C  1^  Ed.  487.  While 
counsel  for  tbe  defendant  still  mnlntain  the  soundness  of  their  contention  made 
at  the  first  trial,  they  now  rely  f  hlctty  in  aid  of  tholr  uiotiou  to  set  aside  the 
verdict  of  tbe  Jurj .  and  to  grant  a  new  trial,  upon  the  showing  of  the  plaintiff 
by  his  own  testimony  to  sustain  the  defense  of  contributory  nejjli?ence  plead- 
ed by  the  defendant.  Their  position  is  this:  That  which  one  knows  cannot 
be  iuteusifled  by  commimicatlng  it  to  him.  This  argument  is  extremely  plausi- 
ble, but  T  bavo  reached  the  conclusion  that  it  is  fallacious  for  two  reasons : 

First.  To  charge  a  boy  10  years  old  with  contrihntory  negligence  because 
he  knew  the  danger,  it  is  necessarj'  that  he  should  have  appreciated  It  in 
order  to  establish  the  defense.  Thus  it  was  expressed  in  SpUlene  v.  Mis- 
souri Pacific  Railway  Company,  111  Mo.  655.  20  S.  W.  293.  as  follows:  "A 
boy  may  have  all  the  knowledsre  of  an  adult  resisting  the  dangers  wliich 
may  attend  a  particular  act,  but  at  the  sanjo  time  he  may  not  have  the  pru- 
dence, thoughtfulness,  and  discrcMi  i  lo  avoid  them  which  are  iwssessed  by 
the  ordinarily  prudent  adult  pcr<f  n  "  This  fs  the  well  pst;ihMsh(^  rule.  Great 
stress  \^as  laid  upon  tbe  fact  that  the  plaintiff  testihid  that  he  knew  It  was 
dangerous  to  strike  red  hot  cones.  But  It  was  not  dangerous.  The  testimony 
was  not  in  snbstanfial  confllot  upon  this  question.  It  was  sli>>wn  to  he  dnni:*»r- 
ous  to  strike  red  hut  mutte  ooaea  in  close  proximity  to  water,  or  with  wer 
steel.  It  was  not  dangerous  to  strike  red  hot  slag  cones  under  tfther  <  <»ii- 
dltlou.  Therefore  the  testimony  of  the  plaintlfT  most  be  taken  in  conne<  iion 
with  tbe  other  testimony  in  the  case,  and  with  the  qualification  which  he 
himself  made  in  other  parts  of  his  testimony.  To  the  contention  made  by 
eonnsol  that  the  testimony  of  plalntilT  shows  that  he  fully  appreciated  the 
danger  I  cannot  give  my  assent-  True,  tbe  plaintiff  was  not  able  to  stand 
np  at  all  times  against  the  skillful  cross-examination  of  ootmsel,  twt  be  did 
rei)eat  two  or  three  times  that  he  knew  It  was  daneprous  to  strike  hot  raatte 
coues  when  there  was  water  there,  and  he  said  that  he  knew  that  be  ought 
to  break  up  only  cold  cones.  Tbe  whole  testimony,  fairly  considered*  dls> 
closed  this  state  of  affairs:  Tlie  l>oy  had  observed  generally  certain  i>ccur- 
r^ces  around  the  yard.  He  bad  seen  con^  explode  when  coming  in  coutact 
with  water,  and  liad  seen  tbe  dfect  of  cold,  damp  steel  coming  In  contact  with 
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hot  metal.  He  had  been  penrilttorl  to  go  to  work,  bowever,  without  any  lu- 
straction  as  to  the  dauger  attending  such  explosions.  The  master  bad  al> 
lowed  a  boy  of  inexperience  to  obaerve  for  hixoBelf  from  fhe  sarroiindlngB  and 
apply  his  immattire  judgment  In  reai^onlng  from  cnnsc  to  effect,  without  warn- 
ing bici  of  the  danger  which  it  ia  plain  to  my  mind  he  did  not  fully  appre- 
ciate. While  comiael  fot  the  defiant  bare  shown  mncb  ability  in  the  pree- 
entatlon  of  tholr  theory  and  have  displayed  much  IrgenTilty  and  skill  In 
cross-examining  the  plalntift,  I  can  but  feel  that  the  contention  they  make 
is  tedmicftl,  and  tbat  tbey  baye  o^erloolced  tbat  phase  of  tbe  cam  which 
requires  tljo  master  to  caution  one  of  tciuli  r-  yoars  not  {generally  of  danger, 
but  to  put  him  in  possession  of  such  facts  as  will  enable  him  to  appreciate  It 

Second.  While  the  rnle  Is  ttiat  one  cannot  deliberately  enter  a  place  of  dan- 
ger, or  (li>  a  t  wlilcb  is  manifestly  dangerous  and  which  hi  all  reasonable 
probability  will  result  in  Injury,  yet  that  does  not  relieve  tlie  master  from 
furnishing  a  safe  place.  The  argument  is  made  that  the  plaintiff  knew  that 
the  cone  which  he  struck  must  have  been  deposited  between  11  and  1  o'cUh  U. 
but  the  master  is  presumed  to  hnvo^  known  this  also.  Clearly  the  ijlahitifT 
was  pursuing  tbe  work  which  he  had  been  directed  to  do.  'I'he  information 
tbat  there  was  only  one  cone  there,  and  tbat  recently  from  tbe  furnace,  must 
have  been  equally  fn  contemplation  of  law  In  tbe  mind  of  the  master  as  In 
the  mind  of  the  ijiaintlff.  The  cone  did  not  appear  to  be  hot.  It  was  siiown 
tliat  ft  had  cooled  sufficiently  to  form  a  crust,  so  to  speak,  on  tbe  outside  from 
one  to  two  inches  In  tbicknesSt  and,  of  course,  ft  was  black.  rialntifT.  then, 
acted  on  appearances,  and  it  was  a  question  for  the  Jury  to  say,  considering 
bis  age,  experience,  and  the  like,  whether  be  was  guilty  of  contributory  nes- 
ligence.  Again,  It  was  disclosed  by  the  testimony  of  Sahln.  tbe  shift  bosp. 
that  it  was  against  the  rules  to  put  water  at  the  particular  place  where  those 
cones  were  being  deported.  He  said;  **I  kept  the  water  out  of  It  yes, 
sir;  and  f  always  pave  orders  to  that  effect  too.  Q.  Tbat  there  should  be 
no  water  put  in  there?  A.  Yes,  sir."  It  sufficiently  appeared  that  the  defend- 
ant bad  knowingly  permitted  the  Tlolati<ni  of  tbts  rule  In  relation  to  keeping 
this  pflrth'^^lar  place  diy.  to  such  an  extent  as  to  estjihlish  a  disroirard  of  it. 
Tbe  plaintiff  was  Justifled  In  assuming  that  there  would  be  no  water  there. 

Wot  ibeae  reasons,  the  motion  for  a  new  trial  will  be  overruled. 


006  Fed.  640.) 

BHRNARD      ABBSL  et  aL 
In  re  BERNARD. 
(Ctaeolt  Oonrt  of  Appeals,  Nintb  CIrcntt  October  14.  1007.) 

No.  1,487. 

1,  Jl7DGiaRnr--COBBI!OTX01f  A9TEB  TKBlf— AlTTHOBXTr  OF  OotTBT. 

It  Is  within  the  power  of  :i  <  ourt  to  amend  its  re<'ord  of  a  judgment  at 
a  subsequent  term  to  prevent  injustice  through  a  mistake  or  Inadvertonee 
of  tbe  Judge  or  eonnsel  or  tbe  clerk,  as  by  correcting  the  wording  of  an 
order  of  dismissal  whldi  by  mistake  did  not  conform  to  tbe  motion  on 

which  it  was  based. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  H  594- 
969.] 

2L  8as«:— Notice  of  Motion. 

It  is  not  a  fatal  objection  to  a  nunc  pro  tunc  order  correcting  n  judg- 
ment on  tbe  ground  of  mistake  that  the  motion  therefor  was  not  served 
us  many  days  liefore  tbe  hearing  as  reQQlred  by  tbe  rules  of  court  In  case 
of  ordinary  motions  in  suits. 

[Ed.  Note.— For  cases  In  point  siee  Cent,  i^iir.  vol.  30,  Judgment,  §  022.] 

3.  BANKJtUPTCT— IRVOLUNTABT  PBOCEEDINGS— DlSMiSSAI,  BT  PJBXmOKEBS. 

The  only  issues  triable  In  a  contested  bankruptcy  proceeding  are  those 
of  insolrency  and  whether  the  alleged  act  of  bankruptcy  has  been  com- 
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mitted,  and  the  court  is  not  required  to  deny  a  motion  by  tbe  petition- 
ing creditors  for  a  dismissal  of  tbe  proceeding,  if  satisfied  that  It  is  made 
in  good  faith,  because  of  other  Isauea  songJit  to  be  railed  by  tbe  answer  and 
which  it  has  no  power  to  try. 
lUd.  Note.— I\>r  caaoe  In  point,  see  Gent  Dig.  vol.  6k  Bankruptcy,  |  IM.] 

Petition  for  Review  and  Appeal  from  tlie  District  Court  of  tlic 
United  States  for  the  Western  Division  of  the  Western  District  of 
Washington. 

J.  C.  Cross,  for  appellant. 

W.  I.  Agnew  and  G.  C.  Israel,  for  appellees. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUXT.  District  Jiid^^^e.  On  July  IS,  1905,  a  petition  in  invohin- 
tarv  bankruptcy  was  filed  in  the  District  Court  of  the  United  States 
iur  the  Western  District  of  Washington,  Western  Division,  bv  Vcysey 
Bros.,  T.  H,  McKay,  S.  M.  Heath,  and  W.  H.  Abel,  praying  that 
Joseph  Bernard,  appellant  here,  be  adjudged  a  bankrupt  under  the 
bankruptcy  laws  of  the  United  States.  The  principal  ground  for  the 
petition  in  involimtnrv  bnni  rnjitcy  was  that  within  four  months  pre- 
ceding the  filing  of  the  petition  Bernard,  while  insolvent,  committed 
an  act  of  bankruptcy,  in  that  he  transferred  a  portion  of  his  property 
to  one  or  more  of  his  creditors,  with  intent  to  prefer  sudi  creditors 
over  his  other  creditors,  by  executing:  and  delivering  to  the  North- 
western Lumber  Company  a  bill  of  sale  purporting  to  convey  a  cer- 
tain logging  outfit,  and  lliat  the  instrnmcnt  of  sale  was  made  by 
Bernard,  and  accepted  by  the  luml)cr  company,  for  the  purpose  and 
with  the  intent  to  injure,  delay,  and  defraud  the  creditors  of  Bernard. 
The  petition  in  bankruptcy  also  alleged  that,  in  a  suit  brougliL  in  the 
superior  court  of  the  state  of  Washington  by  Veysey  Bros,  against 
said  Bernard,  the  personal  property  jusf  described — that  is,  the  log- 
ging outfit — was  attached,  and  was  thereafter  claimed  by  the  North- 
western Lumber  Company,  and  that  in  an  action  duly  brought  by  it  a 
judgment  was  rendered  that,  by  the  bill  of  sale  referred  to,  it  became 
tlie  owner  of  the  said  property,  and  that  said  attachment  was  thereby  re- 
leased, and  that  certain  real  estate  had  been  attached,  but  that  peti- 
tioners in  bankruptcy,  Veysey  Bros.,  had  released  said  attachments, 
and  in  their  petition  in  involuntary  bankruptcy  had  expressly  waived 
any  right  under  the  said  attachments.  Bernard  answered  the  petition, 
denying  any  indebtedness  to  the  petitioners,  denying  insolvency,  and 
denying  that  he  had  committed  the  act  of  bankruptcy  set  forth  in 
the  petition.  He  also  set  up  that  about  March  31, 1905,  Veysey  Bros, 
brought  suit  against  him  upon  the  alleged  indebtedness  referred  to 
in  their  petition,  and  that  they  had  wrongfully  caused  an  attadunent 
to  be  issued  in  said  suit,  wrongfully  levied  upon  certain  of  his  prop- 
erty, and  that  the  attachment  was  one  in  full  force  and  effect  when 
tlie  petition  in  bankruptcy  was  filed,  and  that  the  claim  of  Veysey 
Bros,  was  a  disputed  and  unliquidated  one.  Bernard  objected  to  be- 
ing declared  a  bankrupt,  and  prayed  that  the  questions  involved  should 
be  tried  by  jury. 
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Replication  in  due  form  was  filed  by  the  creditors  who  had  peti- 
tioned in  the  proceeding  in  bankruptcy.  On  May  -Ith  the  petitioning 
creditors  moved  the  court  to  dismiss  the  proceedings  "without  right 
to  further  prosecute."  The  motion  recited  that  it  was  made  for  the 
reason  that,  since  the  filing  of  the  petition,  the  bankrupt  had  been 
engaged  in  business,  and  was  then  in  a  position  to  pay,  and^  had 
-rated  his  willingfncss  to  pay,  the  debts  of  the  petitioning  creditors, 
on  account  of  which  the  proceeding  was  instituted.  On  May  28th 
Bernard  filed  an  affidavit  objecting  to  the  allowance  of  the  motion 
for  a  dismissal  ui  Llie  proceeding.  The  objections  of  Hcrnard  were 
based  upon  the  following  groui^:  That  the  proceeding  had  been 
brought  without  just  cause;  that,  when  the  petition  was  filed,  he 
was  and  ever  since  had  been  enpraq^ed  in  a  profitable  business;  that 
he  had  been  and  then  was  in  a  position  to  pay  his  debts  to  petitioners, 
and  had  stated  his  willingness  to  pay  any  sum  or  sums  due,  and  ow- 
ing by  him  to  petitioners.  He  further  set  forth  that  he  had  paid 
certain  of  the  petitioners  amounts  found  due,  and,  furthermore,  that, 
when  the  petition  in  banlcruptcy  was  filed,  there  was  pending  in  the 
superior  court  of  the  state  of  Washington  a  suit  brought  by  Veysey 
Bros,  involving;'  a  claim  made  the  hn^'ts  of  the  petition  in  bankruptcy; 
that  the  amount  of  the  claim  was  m  issue,  but  that  he  had  expressed 
his  disposition  and  willin<^iicss  to  pay  to  Veysey  Bros,  any  amount 
justly  due.  He  then  set  forth  that  he  had  been  damaged  by  reason 
of  the  proceedings,  and  that,  upon  proper  proceedings,  he  was  will- 
ing that  the  matter  be  dismissed,  but  he  insisted  "that  such  dismissal 
be  upon  the  answer  of  this  affiant  made  and  served  herein,  as  afore- 
said." Thereafter,  on  June  13th,  the  court  entered  a  judgment  of 
dismis-^al.  The  judgment  recited  that  the  matter  came  on  regularly 
to  be  heard  on  motion  of  the  petitioning  creditors,  "praying  for  a  dis- 
missal of  (his  petition  without  right  to  further  prosecute";  and  there- 
upon it  was  ordered  "that  the  petition  herein  be,  and  the  same  is, 
dismissed  without  right  to  further  prosecute  their  claims."  There- 
after, on  September  19th.  the  petitioning  creditors  moved  the  court 
that  the  order  of  dismissal  be  modified  so  as  to  show  that  the  right 
of  the  petitioning  creditors  to  sue  upon  their  claims  in  the  state  courts 
was  preserved  by  limiting  the  right  to  further  prosecute,  referred  to 
in  said  order,  to  bankruptcy  proceedings.  Notice  of  this  motion  to 
modify  was  served  on  September  19,  1906,  upon  the  attorney  for 
Bernard  by  leaving  a  copy  with  him  in  his  office  at  Aberdeen,  Wash. 
Thereafter,  on  September  2Gth,  Beniard  filed  a  special  appearance 
and  objections  in  the  matter  of  the  motion  for  the  modillcation  of 
the  judgment  of  dismissal.  He  objected  because  the  tiiue  desig- 
nated in  the  notice  of  hearing  of  the  petition  for  modification  was 
not  a  rule  day;  that  the  notice  of  hearing  was  not  sufficient  under 
^  rules  of  practice  of  the  bankruptcy  court  In  his  appearance, 
however,  it  was  set  forth  that,  if  the  special  appearance  was  not  sanc- 
tioned, he  would,  subject  to  exceptions,  appear  generally  within  the 
time  allowed  therefor  by  the  law  or  by  order  of  the  court,  and  plead. 
The  court  overruled  the  objections,  and  denied  the  request  for  the 
allowance  of  time  to  appear  generally  and  plead.  Exceptions  were 
allowed.  Thereafter,  on  the  same  day,  the  court  entered  an  order 
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reciting  generally  the  proceeding:s  upon  the  motion  of  the  petitioners 
to  modify  the  judgment  of  dismissal,  and  reciting,  also,  as  follows: 

"Aud  it  appearing  to  the  court  that  the  jod^raent  of  dismissal  fllixl  in  this 
«  ause  on  June  13,  lOOC,  wa»  Inadvertently  entered,  and  by  Itiadverteuce  did 
not  oonfonn  ta  the  motloii  to  dismiss  the  actton  filed  by  the  pettttoners.** 

It  was  ordered  tliat  the  judgment  of  dismissal  of  June  13,  1906, 
be  vacated  and  expunged  from  llie  record ;  that  the  motion  to  dismiss 
the  bankruptcy  proceeding  filed  on  May  4th  should  be  granted,  and 

ordering  that  said  cause — that  is,  the  bankruptcy  proceeding — "is 
hereby  dismissed  withoiit  rig^ht  to  further  prosecute  for  adjudication 
of  l)ankruptcy  under  the  national  bankruptcy  law  for  any  of  the  causes 
alleged  in  the  petition  herein,"  It  was  further  ordered  that  the  judg- 
ment then  rendered  by  the  court  ''be  entered  nunc  pro  tunc  as  of  date 
June  13,  1906."  Bernard  thereafter  duly  filed  his  bill  of  exceptions, 
and  appealed  to  this  court,  praying  herein  for  a  review  of  the  pro- 
ccedini::s  of  the  di<^trirt  court.  The  respondents  herein  demur  to  the 
petition  for  review  upon  the  ground  that  it  does  not  state  facts  su£- 
ticient  to  entitle  the  petitioner  to  a  writ. 

Rev.  St.  §  572,  26  Stat.  45,  c  65,  §  6  [U.  S.  Comp.  St  1901,  p.  464], 
provides  as  follows: 

•The  regular  terms  of  tiie  district  (^nirts  slmll  be  held  at  the  times  and 
plflif^s  followiiit;.  but  when  any  of  s-jild  dates  shall  fall  on  Sunday,  the  term 
shall  commence  on  the  following  day.  •  •  ♦  Washington,  Tacoma,  first 
Ttiesday  In  Febmaiy  and  July.'* 

The  principal  question  involved  is  whether  the  court  had  authority 
to  vacate  the  judgment  of  dismissal,  and  to  make  a  judgment  nunc  pro 
tunc  at  the  time  and  under  the  circumstances  stated.  Courts  have 
the  power  to  amend  their  judgments,  upon  proper  showing,  within  a 

rea«:onablc  time,  when  no  STtrh  chancre  of  circumstances  has  occurred 
as  would  make  an  amendment  unjust  to  third  persons  or  to  the  parties 
themselves.  It  happens  sometimes,  for  instance,  that  applications  to 
amend  verdicts  are  granted  even  after  error  has  been  brought.  Such 
amendments  have  often  been  allowed  upon  the  judge's  notes  of  the 
evidence  at  the  trial,  or  upon  other  evidence  clearlv  estabH^Tiinc:  the 
justice  of  the  proposed  amendments.  This  principle  is  distinctly  stated 
in  Matheson's  Adm'r  v.  Grant's  Adm'r,  2  Honv  .  263,  11  L.  Ed.  261. 
"It  is  a  familiar  doctrine,"  said  the  Supreme  Court  in  Insurance  Co.  v. 
Boon,  95  U.  S.  117,  24  L.  Ed.  895«  ''that  courts  always  have  jurisdic- 
tion over  their  records  to  make  them  conform  to  what  was  actually 
done  at  the  time;  and,  whatever  may  have  been  the  rule  announced  in 
some  of  the  old  cases,  the  modern  doctrine  i'^  that  sonio  or  'ers  and 
aniciulnieuls  may  be  made  at  a  suljsequent  term,  and  directed  to  be  en- 
tered, and  become  of  record,  as  of  a  former  term." 

This  power  is  one  to  make  the  record  speak  the  truth.  It  is  salutary, 
and  enables  courts  to  prevent  injustice  through  mere  mistake  or  in- 
advertence of  the  judge,  or  counsel,  or  the  clerk.  After  the  expirati<m 
of  the  term  at  which  a  judgment  is  rendered,  there  is  no  power  in  a 
court  of  law  to  amend  a  record  in  order  to  make  it  show  that  which  did 
not  take  place,  as  to  do  this  would  be  to  exercise  a  revisory  or  appel- 
late power  of  the  court's  own  decisions;  but,  upon  proper  showing,  the 
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power  to  correct  a  record  by  amending:  a  judgment  at  a  subsequent 
term  is  thoroughly  well  established.  Bank  v.  Moss,  6  How.  31,  12  L. 
Ed.  331  ;  1  Freeman  on  Jiidj;mcnts,  §  72;  Odell  v.  Reynolds,  70  Fed. 
65^,  17  C.  C.  A.  317.  The  record  in  this  case  shows  that  the  first  jiidij- 
ment  of  dismissal  did  not  confonn  t)  the  motion  f>r  dismissal.  It 
clearly  appears  that  litigation  between  certain  of  the  creditors  and  Ber- 
nard was  pending  in  the  state  courts  when  the  order  of  dismissal  of 
the  bankruptcy  proceedings  was  applied  for,  and  that  the  original  mo- 
tion to  dismiss  aid  not  contemplntc  a  jud'cial  injunction  by  the  bank- 
rupt court  against  the  pursuit  of  that  litigation.  It  is  evident  that  all 
that  tlic  court  meant  b)*  its  action  was  a  dismissal  of  the  proceed  n  -^  a 
bankruptcy,  without  nght  to  carry  on  such  proceedings,  and  such  only, 
any  longer.  But,  by  inadvertence,  the  order  read  as  if  it  intended  to 
cut  the  creditors  off  from  carrying  on  their  suits  in  other  courts  to  re- 
cover certr^in  rlp.i'ms.  That  the  court,  under  the  drcumstnn res.  wn< 
within  its  [>  iwcr  when,  upi'm  motion,  it  made  its  record  speak  the  exact 
truth  by  limiting  the  words  expressing  its  meaning  seems  too  plain  to 
reouire  further  discussion. 

There  is  no  real  merit  in  the  point  that  notice  of  hearing  of  the  mo- 
tion to  modify  was  not  given  for  as  many  days  before  the  hearing  as 
the  rules  of  the  United  States  court  in  and  for  the  district  of  Washing- 
ton require  in  usual  practice  pertaining  to  motions.  It  is  apparent  that 
petitioner,  Bernard,  was  in  no  way  injured  by  the  correction  of  the 
record.  In  his  affidavit  resisting  the  motion  to  dismiss  the  proceedings, 
after  stating  that  they  had  Ix^en  instituted  without  good  cause,  he  al- 
leged general  damages,  and  stated  that  upon  "proper  proceedings"  he 
was  willing  that  the  matter  might  be  dismissed,  but  insisted  "that  such 
dismissal  be  upon  the  answer  of  this  affiant  made  and  serA'cd  licrcin  as 
aforesaid."  He  expressly  alleged  payments  to  certain  of  the  iKtition- 
io^  creditors  since  the  petition  in  bankruptcy  had  been  filed,  and  ad- 
nutted  the  pendency  of  litigation  with  certain  other  petitioning  credit- 
ors in  the  state  court,  involving  a  claim  of  Veysey  Bros.,  which  claim 
was  the  basis  of  the  petition  in  bankruptcy,  and  admitted  also  a  willing- 
ness to  pay  sucii  creditors  "the  amount  justly  due  and  owing."  The 
bankruptcy  court,  however,  was  not  justified  in  retaining  tlie  bank- 
ruptcy proceeding  in  order  that  it  might  determine  the  issues  still 
pending  and  undetermined  in  the  state  court,  while  it  was  wholly  be- 
ynud  its  power  to  have  tried  the  question  of  damages  for  a  wrongful  in- 
btitution  of  bankruptcy  proceedings,  inasmuch  as  the  only  issues  triable 
upon  a  contested  bankruptcy  case  are  those  of  insolvency  and  whether 
the  alleged  act  of  bankruptcy  has  been  committed.  Bankr.  Act,  §  19, 
subds.  V'  "b"  (Act  July  1,  1898,  c.  541,  30  Stat  551  [U.  S.  Comp. 
St  1901,  p.  341^9]);  Collier  on  Bankruptcy,  p.  267. 

Under  the  circiunstances,  therefore,  if  petitioning  creditors  \v's!'cd 
to  dismiss  their  petition  in  bankruptcv.  and  to  try  their  suit  in  the  state 
court,  the^  had  a  right  to  move  for  a  di.sniissal  of  the  bankruptcy  mat- 
ter, and,  if  the  court  believed  they  were  in  good  faith,  to  obtain  such 
an  order. 

The  petition  for  a  writ  will  be  dismissed. 


Digitized  by  Google 


366 


8i  C.  C.  A.  BEPOBTS. 


066  Fed.  604) 

AACHEN  ft  MUNICH  FIRB  INS.  00.  T.  MOBTON. 

(Clrcolt  Court  of  Appeals^  Sixtb  arcult.  Novomber  10b  1907.) 

Na  1,08S. 

1.  LnriTATioif  OF  Actions— CoMruTATtoN  or  Period  op  LnnrATroif— AocvirAi. 

OF    RifillT    OF  A<T10.\. 

The  statute  of  limitations  begins  to  run  from  tbe  time  a  right  of  ac- 
tion accnie«  for  a  breach  of  du^  or  contract  or  for  a  wrong,  without  re- 
gard to  the  time  when  actaal  damage  results. 

[Kd.  Note— For  cases  In  point,  see  Cent  Dig.  toI.  88p  Limitation  of  Ac- 

tii.us,      217,  218.] 

2.  Same— Breach  Of  Contkact. 

An  insurance  company  undertook  to  cancel  a  poll^  in  accordance  with 
its  terms  by  plvfnf?  notice  and  returnlnp  the  unearned  preminm.  Tin* 
policj'  Laving  b€»eu  lust,  a  lost  policy  rei.'eipt  was  given,  slgued  by  the 
owner  of  the  property  and  mortgagees,  to  whom  the  policy  was  made  pay- 
able, by  which  they  airreed  that.  If  tbe  policy  was  found,  it  would  be  sur- 
rendered. The  property  was  burucd,  and  the  policy,  having  been  found, 
waa  assigned  tgy  the  mortg  i^ires  to  a  third  person,  who  leoovered  there- 
on njralnst  the  cf'mv"'ny.  Held,  In  nn  action  by  the  company  to  roo*>ver 
tbe  amount  so  paid  out  by  it  from  one  of  tbe  mortgagees,  based  on  an  al- 
leged breadi  of  the  cancellation  agreement,  that  such  breach  occnrred  and 
plaintiff's  cause  of  action  accrued  at  the  time  the  policy  was  assigned  by 
di'tendaut  in  violation  of  bis  tigreement  to  surrender  it,  and  tliat  the  stat- 
nte  of  llmltatlona  commenced  to  nm  at  that  tlmew 

In  Krror  to  the  Circuit  Court  of  the  United  States  for  thie  Southern 
Division  of  the  Western  District  of  Michigan. 

The  Aachen  &  Munich  Fire  Instirance  Company,  a  foreign  corporation  doing 
busint'ss  in  Mlcbiuan.  insnri'd  a;rainst  loss  by  tire  a  certain  hotel  building  and 
furniture  therein  situated  in  that  state,  and  owned  by  a  Michigan  corpora- 
tion known  as  the  "St  Joseph  Hotel  Company."  This  contract  of  insurance 
bore  date  of  July  17,  1897,  and  wvcred  the  risk  for  one  year,  unless  sooner 
terminated  by  cancellation,  as  provided  by  tbe  policy.  Attached  to  the  pollcj 
was  a  slip  providing  "loss,  if  any,  payable  to  Andrew  Crawford  and  John  H. 
Graham,  as  their  Interest  may  appear."  These  persons  were  at  the  time  mort- 
gagees and  stockholders.  February  28,  1898,  notice  was  given  to  the  hotel  com- 
pany and  to  said  Crawford  and  Graham  of  an  intention  to  cancel  the  policy. 
On  March  3,  1898,  the  unearned  part  of  the  premium  was  accordingly  returned 
to  the  hotel  company,  but  the  policy  was  not  actually  delivered  up,  because 
It  had  been  lost  or  ml^laced.  In  consequence  of  this  fact  an  agreement  In 
the  following  words  and  flgoree  was  made  and  delivered  to  the  Inanrv: 

"Policy  No,  61,251.  Return  Premium.  .SI 7.75. 

"Agency  at  Benton  Harbor,  State  of  Michigan. 

"In  consideration  of  seventeen  and  75-100  dollars  to  us  paid,  the  receipt 
whereof  is  hereby  acknowledged,  we  hereby  surrender,  release  and  relinquisli 
all  our  rights,  title  and  Interest  In  policy  No.  61,251  of  the  Aachen  and  Mun- 
ich Insurance  Company  of  Aix-la-Chappelle,  Issued  at  Its  Benton  Harbor 
Agency,  and  all  advantages  to  be  derived  therefrom  and  the  said  policy  having 
been  lost  or  nilslnld,  wo  a^ree  to  make  no  claim  whatever  for  any  loss  or 
damage  on  wliicb  tbe  said  company  would  be  liable  under  said  policy,  and  to 
return  said  policy,  (if  the  same  should  be  found)  to  tbe  said  company  forth- 
with, and  without  further  compensation  at>d  we  certify  that  said  policy  haa 
not  Iteen  asiiigned  or  transferred  in  any  maimer  whatsoever. 

"Dated  Mardi  8»  1S86L  Hotel  St  Joseph  Company, 

"Per  S.  J.  Morton,  Aaanred. 
"J.  H.  Graham, 
••A,  Crawford, 

"Mortgageee.** 
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On  or  about  July  10,  1898,  the  hotel  was  destroyed  by  fire.  On  January  13, 
1898,  the  policy,  which  in  the  meantime  had  Uk'H  faund,  was  nssiRticd  by  th« 
hotel  company  and  by  Crawford  and  Graham  to  one  H.  G.  Stoue,  a  ciUzen  of 
Illinois.  On  January  15,  1898,  Stone,  the  assignee,  broosht  suit  in  a  circuit 
court  of  the  state  of  Illinois  against  the  Insurer  in  the  name  of  Crawford  and 
Oraham  for  the  use  of  said  Stone.  The  insurance  company  appeared  and  set 
up  the  cancellation  of  tbc  poUcy  as  a  defense,  and  opon  a  trial  tliere  was  a 
Judgment  for  the  defoudant.  The  canfe  was  thereupon  taken  by  appeal  pray- 
ed and  allowed  the  said  Graliaiu,  Crawford  having  died,  to  the  Api>eliate  Court 
ot  the  First  District  of  the  state  of  Illinois,  whlcb  court  reversed  the  Jodg- 
nwot  of  the  cin  ult  court  and  entered  judtrment  apainst  the  insurance  com- 
pany for  the  full  amount,  with  Interest  and  costs.  This  judgment  was  affirm- 
ed by  the  Snpreme  Court  of  the  state  of  Illlnoia  on  October  25,  1902.  The 
Judgment  was  thereupon  paid,  togetlicr  with  costs  and  the  expenses  of  the 
litigation.  On  January  17,  1006,  this  suit  was  started  against  the  said  Gra- 
ham, aaslgnee  of  the  aatd  policy  and  plaintiff  to  the  said  Illinois  suit,  to  re- 
cover from  him  the  amount  of  the  said  Illinois  Judgment,  together  with  COBta, 
interests,  and  expenses  of  the  said  litigation.  The  opinions  of  both  the  IIU- 
Qola  coorta,  by  agreement,  are  made  a  part  of  each  count  In  the  declaration* 
Graham  meantime  died,  and  the  suit  was  revived  agalr/^t  h\<^  ndinlnlstrator. 
A  demurrer  to  the  plalntiiT's  amended  declaration  was  sustaiiied  and  judg- 
ment rendered  for  the  defendant.  From  this  jndgment,  the  Insurance  com- 
pany  has  sued  out  this  writ  of  error. 

Arthur  Webster  and  Willard  Kingsley,  for  plaintiff  in  error. 
G.  M.  Valentine,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  Two 

qiiesti'~»n'^  bnve  been  nrcncd  as  defenses  arising'  tintler  t!ic  demurrer  to 
the  plaintitt  5  declaration:  First,  the  etlect  of  the  judirment  of  tlie  Illi- 
nois court  as  res  adjudicata  ;  and,  second,  the  MichiL,Mii  statute  limit- 
ingpersonal  actions  to  six  years.  These  in  their  order. 

The  policy  of  insurance  upon  which  Graham's  suit  for  the  use  of 
Stone  was  brougfht  contained  the  usual  provision  that  "this  policy 
shall  be  canceled  at  any  time  at  the  request  of  the  insured,  or  by  the 
company,  by  giving  five  dms'  notice  of  such  cancellation,"  etc.  The 
defense  made  to  the  Illinois  suit  was  that  the  policy  had  been  effectu- 
ally canceled  before  any  loss  had  occurred.  The  Illinois  Appellate 
Court  found  as  a  fact  that  both  Graham  and  Crawford  had  an  insur- 
able interest  in  the  property  insured  as  the  property  of  the  St.  Joseph 
Hotel  Company,  hotli  as  mortgagees  and  as  stockholders,  and  that 
their  interest  in  the  policy  as  stockholders  had  not  been  canceled  or 
surrendered,  but  had  been  elTectually  transferred  after  loss  to  Stone, 
tlie  beneficial  plaintiff  in  that  suit.  Upon  this  finding  that  court  gave 
judgment  against  the  insurance  company  for  the  full  amount  of  the 
policy  with  interest  and  costs.  Upon  a  writ  of  error  to  the  Supreme 
Court  this  judgment  was  affirmed.  This  affirmance,  from  the  opin- 
ion of  that  court,  appears  to  have  been  based  upon  the  fact  that  find- 
ings of  the  Appellate  Court  had  lieen  made  a  part  of  the  judgment 
of  thai  court,  tliereby  leaving  open  for  review  no  question  except 
whether  upon  the  facts  so  made  a  part  of  the  judgment  the  law  had 
been  correctly  appli  1  Upon  the  record,  as  made  up,  that  court  also 
held  that  no  propositions  of  law  had  been  saved  under  the  practice 
of  the  court  which  would  enable  it  to  question  the  propositions  of 
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law  held  by  the  Appellate  G)urt  in  behalf  of  the  plaintiffs  in  the 
lower  court.  Thus  finding  its  hands  tied,  the  Supreme  Court  affirmed 
the  judgment  of  the  Appellate  Court  against  the  present  plaintiff  in 
error,  the  .X.ichcn  &  Munich  Fire  Tn«;urance  Company.  Aachen  & 
Munich  Fire  his.  Co.  v.  Crawford,  lUi)  ill.  367,  65  N.  E.  134.  Unless 
the  plaintiff  in  error  can  escape  the  effect  of  this  Illinois  judgment 
as  an  adjudication,  it  is  dear  tnat  the  insurance  company  cannot  rec- 
ompense itself  by  a  recovery  against  Graham's  administrator  in  an 
action  whicli  is  necessarily  grounded  upon  the  proposition  that  the  re- 
covery in  the  Illinois  court  against  it  was  wrongful  and  erroneous. 
In  short,  it  was  adjudged  in  that  action,  it  being  one  in  which  Graham 
was  an  actor  on  one  side  and  the  insurance  company  upon  the  other, 
that  Graham's  interest  in  the  hotel  as  a  stockholder  was  insured,  and 
that  the  cancellation  agreement  did  not  effectually  cancel  the  policy 
as  to  that  interest.  The  present  action  is  in  direct  contravention  of 
that  adjudication. 

Uut  the  learned  attorneys  who  now  represent  the  insurance  com- 
pany say  that  the  judgment  in  that  case  is  not  conclusive  here  under 
the  averments  of  the  amended  declaration,  which,  they  say,  sets  forth 
a  state  of  facts  in  respect  to  the  cancellation  agreement  which  make 
an  issue  which  was  not  presented  by  the  pleadings  in  the  Illinois  case, 
and  thus  not  then  adjudged.  These  new  facts  are,  in  substance,  that 
the  parties  intended  that  the  stockholder's  interest  of  Graham  and 
Crawford  should  be  canceled  and  surrendered,  and  that  if  the  can- 
cellation agreement,  called  the  "Lost  policy  receipt,"  did  not  plainly 
express  this  intent,  it  is  because  it  is  defective  in  form  and  fullness. 
It  is  now  averred  that  Graham  actively  undertook  to  fully  rnncel  atid 
effectually  surrender  any  benefit  under  said  policy  in  every  diaracter, 
and  that  he  affirmed  and  represented  that  tlie  receipt  given  for  the 
lost  policy  "was  in  manner  and  form  a  good,  valid,  and  efficient  sur- 
render, discharge,  and  cancellation  of  said  policy  and  loss  slip  at- 
tached thereto."  It  is  further  alleged  that  that  contract  or  receipt 
was  delivered  bv  him  to  the  company  "with  the  intent  to  cancel  and 
release  all  the  interests  which  he  had  or  claimed  to  have"  in  tlie  policy 
or  lost  slip. 

Assuming,  as  we  must,  for  the  pu  rinses  of  this  case,  that  the  "lost 
policy  receipt"  did  not  operate  in  terms  as  a  cancellation  and  sur^ 
render  of  the  policy  in  so  far  as  that  policy  protected  Mr.  Graham's 
interest  as  a  stockholder,  a  very  grave  question  is  presented  as  to 
whether  it  can  be  varied  or  contradicted  by  parol  evidence  of  the  in- 
tent and  purpose  of  the  parties  or  their  antecedent  declarations;  its 
execution  and  deliverv  not  being  denied.  Assurance  Company  v. 
Building  Association,  183  U.  S.  308, 349,  361, 22  Sup.  Ct  133, 46  L.  Ed 
213,  has  greatly  narrowed  the  limits  within  which  such  evidence  is 
available  when  the  written  instrument  is  unambiguous  and  actual  fraud 
in  the  execution  or  delivery  is  not  relied  upon.  But,  passing  the 
question  without  express  decision,  we  think  that  relief  must  be  denied, 
because  plaintiff's  right  of  action  arose  more  than  six  years  before 
this  suit  was  begun.  A  right  of  action  accrues  whenever  such  a 
breach  of  duty  or  contract  has  occurred,  or  such  a  wrong  has  been 
sustained,  as  will  give  a  right  to  then  bring  and  sustain  a  suit  That 
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the  statute  begins  to  run  from  the  time  that  a  right  of  action  accrues, 

without  regard  to  when  the  actual  damage  results,  is  well  settled. 
26  Cyc.  1065,  1069,  1116,  and  cases  there  cited:  Wilcox  v.  Plummer, 
4  Pet.  172,  7  L.  Ed.  821. 

If  an  act  occur,  whether  it  be  a  breach  of  contract  or  duty  which 
one  owes  another  or  the  happening  of  a  wrong,  whether  willful  or 
negligent,  by  which  one  sustains  an  injury,  however  slight,  for  which 
the  law  gives  n  rcn^edy.  that  starts  the  statute.  That  nominal  dam- 
ages would  be  recoverable  for  the  breach  or  for  the  wronp^  is  enough. 
The  fact  that  the  actual  or  substantial  daniae^es  were  not  discovered 
or  did  not  occur  until  later  is  of  no  consequence.  The  act  itself,  which 
is  the  ground  of  action;  cannot  be  legally  separated  from  its  conse- 
quences. Were  this  so,  successive  actions  might  be  brought  in  many 
cases  of  contract  and  tort  as  the  damages  developed,  although  all  the 
consequential  injuries  had  one  common  root  in  the  single  original 
breach  or  wrong.    This  would  in  effect  nullify  the  statute. 

There  is  a  class  of  actions  for  consequential  damages  which  are 
distinguishable  from  the  dass  to  which  we  refer  and  from  the  one 
at  bar.  The  breach  of  duty  or  other  wrongful  act  may  or  may  not 
be  legally  injurious  to  the  plaintiff  until  he  has  suffered  some  con- 
sequence therefrom.  Thus  a  railway  may  be  operated  without  the 
exercise  of  statutory  precautions  intended  to  safeguard  the  public. 
But,  until  one  has  sustained  some  injury  in  consequence,  he  has  no 
right  of  action.  It  is  the  duty  of  a  municipality  to  maintain  its  streets 
80  that  they  may  he  safely  used  by  the  public  But  the  mere  fact 
that  a  street  is  in  a  dangerous  condition  will  not  give  a  right  of  ac- 
tion to  every  one  who  chooses  to  sue.  It  is  onlv  when  some  injury 
has  occurred  as  a  consequence  that  llie  statute  begins  to  nm  against 
the  injured  person's  right  of  action.  One  may  maintain  a  dangerous 
wall  along  a  public  street,  but  no  individual  right  of  action  against 
him  will  arise  until  some  injury  shall  result.  If  one  has  the  legal 
right  to  take  the  coal  or  other  mineral  below  the  surface  of  premises 
occupied  by  another,  he  owes  that  person  the  duty  of  doing  it  in  such 
manner  as  will  not  disturb  his  enjoyment  of  the  surface.  But  until 
the  enjoyment  of  the  surface  premises  is  interfered  with  no  right  of 
action  arises  for  the  breach  of  this  duty.  This  last  illustration  is  from 
the  case  of  Bonomi  v.  Backhouse,  9  H.  L.  Cases,  305,  and  the  decision 
in  that  case  went  upon  the  ground  that  the  cause  of  action  di  1  not 
arise  until  the  enjoyment  of  the  surface  was  affected  by  the  falling 
in  of  the  ground.  The  surface  owner  was  not  bound  to  bring  his  suit 
when  the  mischief  was  done  which  ultimately  led  to  the  injury  of  his 
rights,  because  no  legal  injury  had  occurred  until  there  was  some  in- 
terference with  the  enjoyment  of  his  surface  estate.  The  case  of 
Smith  V.  City  of  Seattle,  18  Wash.  484,  51  Pac.  1057,  63  Am.  St. 
Rep.  910,  is  to  the  same  effect.  The  case  of  State  v.  McClellan,  113 
Tenn.  616,  625,  85  S.  W.  2H7,  has  been  relied  upon  by  the  plaintiff 
in  error  as  an  authority  holding  that  it  is  the  occurrence  of  actual 
damage  which  starts  the  statute.  That  was  an  action  upon  the  offi- 
cial bond  of  a  reefer  of  deeds,  etc.,  for  damages  resulting  from  his 
failure  to  correct^  register  a  deed  placed  in  his  hands  for  that  pur- 
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pose  by  the  plaintiiF.  It  was  held  fhat  the  statute  of  limitations  did 
not  begin  to  nin  until  the  plaintiff  had  sustained  some  injury  in  con- 
sequence. But  this  was  placed  upon  the  well-recoc^nizcd  distinction 
between  the  liability  of  a  public  official  for  a  breach  of  official  duty 
and  tlie  right  of  action  which  may  arise  between  persons  having  only 
private  relations  with  each  other  when  there  has  been  a  breach  of  some 
contract  or  duty  which  one  personally  owes  to  the  other.  The  Ten- 
nessee court,  speaking  by  Judge  Shields,  said: 

**Pobllc  offlcetv  are  not  liable  for  a  breach  of  official  duty  to  an  Indiyldiuil 

unli>sw  !io  run  sliow  that  in  tLo  public  duty  wns  Involved  a  duty  to  hims^'lf  as 
un  individual,  aud  tiiat  lie  hm  suffered  a  special  aud  peculiar  iiijury,  not  com- 
mon to  the  general  public.  In  otlier  words,  without  special  Injury,  the  wrong 
Is  to  the  public  only,  and  punishable  by  Indictment  or  removal  from  otflf>e. 
or  both.  The  plaintiff,  la  an  action  apalnst  a  public  officer  for  a  breach  of  a 
duty  primarily  due  to  the  public,  must  show  both  the  breach  of  an  official 
duty,  in  the  corre<?t  discharge  of  which  he  was  interested,  and  the  siKxial 
resnltapt  injury  to  hlmsflf.  All  theso  elements  nmst  be  present  This  rule 
is  necessary  to  prevent  pul>Uc  officers  from  being  annoyed  and  harassed  by 
Kroandleaa  actions  and  in  tlie  promotion  of  i;^d  public  services.  23  A.  &  Eng. 
Ency.  of  Law,  r^so  :  :m.  .  hom  on  Public  Oftirvr",  §|  GTO-074.  Therefore  a 
right  of  action  against  a  public  officer  growing  out  of  a  breacli  of  oflicial  duty 
iOTOlTlng  IndlTldual  rights  is  not  complete  and  does  not  accrue  until  th'^ 
bappenlng  of  a  cansequentlal  lojoiy  ranUtbig  proslmatelj  from  tbe  breach." 

To  the  same  effect  is  the  case  of  Moore  v.  Juvenal,  92  Pa.  490. 
People  V.  Cramer,  15  Colo.  169, 26  Pac.  308,  Steel  v.  Bryant,  49  lovra, 
117,  and  Bank  of  Hartford  v.  Waterman,  26  Conn.  324,  were  similar 

to  the  Tennessee  case,  and  stand  upon  the  distinction  already  stated, 
being  actions  upon  the  official  bonds  of  public  officers  for  neglect  nf 
official  duty  resultini^:  in  loss  to  the  plaintiffs.  The  later  Iowa  case  of 
Russell  V.  Abstract  Co.,  78  Iowa,  216,  42  N.  W.  654,  4  L.  R.  A.  536. 
illustrates  the  distinction.  That  was  an  action  against  a  private  ab- 
stract company.  It  was  held  that  the  statute  began  to  run  when  an  er- 
roneous  abstract  was  furnished,  although  the  damacre  did  not  result 
until  later.  To  the  same  effect  as  the  case  last  cited  nrc  KJnnison  v. 
Carpenter,  9  Bush  (Ky.)  606,  and  Carpet  Co.  v.  Dornan,  64  Mo. 
App.  25. 

The  ground  of  the  present  action  is  the  wrongful  assignment  of 
the  policy  of  insurance  to  Stone.  That  act  was  in  breach  of  his  ex- 
press agreement  to  deliver  same  to  the  company  "forthwith"  when  it 

should  be  found.  That  act  was  also  in  direct  contravention  of  his 
implied  obligation,  in  view  of  the  averments  of  the  declaration  in  re- 
spect of  the  actual  intent  of  tbe  parties  as  to  tiie  full  cancellation  of 
the  policy  and  his  "aiininauon  and  representations"  as  to  tiie  full  ef- 
fectiveness of  the  "lost  policy  receipt"  as  a  cancellation  of  every  in- 
terest which  he  claimed.  Everything  which  followed  was  the  plain 
result  or  consequence  of  that  act,  whether  we  treat  it  as  a  mere  breach 
of  contract  or  a  tortuous  and  wrongful  act  in  view  of  his  obligations 
and  relations  to  the  insurance  company.  A  right  of  action  then  arose. 
That  the  damages  immediately  accruing  may  have  been  purely  nom- 
inal does  not  alter  the  case.  For  the  nominal  damages  the  plamtiff 
might  have  maintained  its  suit.  Actual  damages  accrued  when  suit 
was  actually  brought  upon  the  policy  for  the  company  was  then  corn- 
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pelled  to  incur  the  expense  of  a  defense,  and,  when  judgment  was 
finally  rendered  for  the  amount  of  the  policy  with  interest  and  costs, 
the  full  extent  of  the  injury  done  by  the  act  of  assignment  was  deter- 
mined.  The  act  of  wrongfully  assigning  the  policy  is  the  cause  of 

action,  or  the  plaintifT  has  ^^tntrd  none,  nnd  'he  damnj^cs  which  resulted 
cannot  be  legally  separated  from  the  a  t  which  constituted  the  legal 
wrong  which  lies  at  the  foundation  of  this  suit. 

The  case  of  Wilcox  v.  Plummer,  4  Pet.  172,  181,  7  L.  Ed.  821,  is 
not  only  a  leading  case,  but  an  authoritative  one.  That  was  an  action 
in  assumpsit  to  recover  the  amount  of  a  loss  sustained  by  the  negli^ 
j:^ent  and  unskillful  conduct  of  a  litigation.  A  promissory  note  was 
placed  in  the  attorney's  hands  for  collection  by  suit  against  the  maker 
and  indorser.  The  maker  alone  was  sued.  Judgment  had.  He  prov- 
ed to  be  insolvent.  Suit  was  then  brought  against  the  indorser.  This 
action  was  nonsuited  for  a  negligent  misnomer  of  the  plaintiff.  By 
the  termination  of  this  action  the  statute  had  run  in  favor  of  the  in- 
dorser. Tlie  question  in  the  case  was  whether  the  statiite  of  limita- 
tions commenced  running  when  the  error  was  committed  in  the  com- 
mencement of  the  action  against  the  indorser,  or  only  whon  the  actual 
damage  was  sustained  by  the  loss  of  the  debt  through  the  bar  of  the 
statute  in  favor  of  the  indorser.  The  court  held  that  the  statute  be- 
gan to  run  when  the  negligent  act  of  the  attorney  was  committed. 
Among  other  things,  the  court  said : 

"Wheu  the  attorney  wns  charpoable  with  npc:ll>?ence  or  uusklUfulnpss,  hl9 
contract  was  violated,  and  the  action  might  have  been  sustained  immediately. 
PerhapB,  in  that  event,  no  more  than  nominal  damages  mny  be  proved,  and  no 
more  recovoml;  but,  on  the  other  hnnd,  it  is  perfectiy  clear  tliat  tlio  proof  of 
actual  damage  may  extend  to  facts  that  occur  and  grow  out  of  tlie  injury, 
even  up  to  the  day  of  the  verdict.  If  so,  it  is  clear  the  damage  is  not  the 
causv^  of  action.  This  is  fnlly  illustrated  by  the  case  from  Salkeld  and 
Modern,  in  which  a  plaintiff,  having  previously  recovered  for  an  assault,  aft- 
enrarde  songbt  Indemiilt^  for  a  very  nerioiis  effect  of  the  assault,  which  could 
not  have  been  nnticipntod.  and  of  consequence  could  not  have  been  compensat- 
ed in  making  up  the  verdict 

"The  caaeti  are  nninerooa  and  conclnalve  on  this  doctrine.  As  long  ago  as 
the  20th  Ellz.  (Cro.  EHIz.  53),  this  was  one  of  the  points  ruled  in  the  Sheriffs 
of  Norwich  V.  Bradshaw.  And  the  case  was  a  strong  one;  for  it  was  alto- 
gether pToblematieal  whether  the  plalntiflto  ever  should  sustain  any  damages 
from  the  injury  Tlie  principle  hns  often  been  applied  to  the  very  plea  here 
set  up,  and  in  ^oaie  very  modern  cases.  That  of  Battery  v.  Faulkner.  3  B. 
it  Aid.  2S8.  was  exactly  this  case;  for  there  the  damage  depend<>d  upon  the  Ifu 
sue  of  nnf  ther  suit  and  cou^l  not  bo  ;is>;es8ed  by  a  jury  until  the  final  result 
of  that  suit  was  definitely  known.  Yet  it  was  held  that  the  plaintiff  should 
have  Instituted  bis  action,  and  be  was  barred  for  not  doing  ro.  In  the  case 
of  Short  V.  McTartliy.  which  was  assnnijisit  n^ralnst  an  attorney,  for  netrlect  of 
duty,  the  plea  of  the  statute  was  su.stnined,  though  the  proof  established 
that  It  watf  unknown  to  the  plaintiff  nntll  the  time  had  ran  out.  And  the 
same  point  is  rnletl  in  Grander  v.  George,  5  B.  &  C.  140;  In  hoih  e.ises  the 
court  intimating  that,  if  suppressed  by  fraud,  it  ought  to  be  replied  to  the 
plea,  If  the  party  (sould  aTail  himself  of  It  In  Howell  y.  Toung.  the  same 
doctrine  l'^  nfflrnuHl,  and  the  statute  held  to  nm  from  the  tlnio  of  the  injnn-, 
that  being  the  cause  of  action,  and  not  from  tlie  tUue  of  damage  or  discovery 
of  the  Injury." 

Judgment  affirmed. 
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(156  Fed.  GOO.) 

KOBDSCH  T.  HAND. 

(Circuit  Ck)urt  of  Appeals,  Eigbth  Circuit.    October  19,  1007.) 

No.  2,479. 

1.  Bankruptcy— "Chfditoks"— Surety  or  Indobser.  • 

A  surety  or  iudorser  for  u  bankrupt  iR  a  creditor  within  the  meaning 
of  l  .ankr.  Act  July  1,  1886,  c.  541,  30  Stat  544  [U.  8.  Gomp.  St  1901,  p. 

3118]. 

2l  Saaii:  -Voidable  Prfffrence— Payment  for  Benefit  of  Sukety. 

Wlu-re  tlie  president  of  a  corporation  was  an  iudorser  on  its  note« 
given  to  a  bank,  and  with  knowledge  of  Its  Insolvency  and  within  four 
months  prior  to  its  banl%niT)f(\v  cau'^cd  it  to  pay  the  iiotos  with  Intent 
to  relieve  himself  from  liability  aud  to  secure  an  advantage  over  other 
ore<lltor8,  a  preference  was  given  which  may  be  rc<x>vorod  from  him  by 
the  trustee  under  Banl^r.  Act  Jnlv  l.  1S0S.  c.  541.  5  mb,  30  Stat-  5G2  [U. 
S.  Oamp.  St  1901,  p.  3445],  as  amended  by  Act  I'eb.  5,  1903,  c  487,  i  13, 
32  Stat  790  [U.  S.  Oomp.  St  Snpp.  1907,  p.  1031]. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

B.  Schnnrmacher  and  William  A.  Kinnerk,  for  plaintiff  in  error. 

Warren  Hilton,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judc^e.  The  trustee  in  bankruptcy  sued  Kobnsch 
to  recover  the  amount  of  a  voidable  preference  claimed  to  have  been 
received  from  the  bankrupt,  and  obtained  judgment  which  this  writ 
of  error  is  brought  to  review.  The  hankrupt  was  a  manufacturing 
company,  and  Kobusch  was  its  president.  It  had  executed  to  a  bank 
four  notes  agrJ^rec^ating  $4,800  upon  which  Kobusch  was  an  indorser 
for  its  accommodation.  Within  four  months  of  the  filins^  of  tlie  peti- 
tion in  bankruptcy,  and  whilst  the  company  was  insolvent,  he,  as  presi- 
dent, caused  it  to  pay  the  notes  to  the  bank.  The  trial  court  found 
from  the  evidence  that,  when  the  notes  were  paid,  he  had  reasonable 
cause  to  believe  his  company  was  insolvent,  that  the  payment  was 
made  with  intent  on  the  part  of  the  company  to  give  a  preference, 
and  iliat  lie.  Kobusch,  intended  to  secure  stirh  preference.  The  ques- 
tion IS  wbciber  Kobusch  received  such  a  preference  as  mav  be  recover- 
ed from  liim  under  the  preference  clauses  of  Bankr.  Act  July  1,  1898, 
c.  541,  30  Stat  544  [U.  S.  Comp.  St  1901,  p.  3418],  as  amended  by 
Act  Feb.  5,  1903,  c.  487,  |  13,  32  Stat  799  [U.  S.  Comp.  St  Supp. 
1907,  p.  1031], 

There  is  no  doubt  that,  as  abstractly  defined  by  section  GOa,  a 
preference  was  given  by  the  bankrupt.  '  Nor  in  view  of  the  findini^s 
of  the  trial  court,  which  are  not  disturbed  bv  the  contents  of  the 
bill  of  exceptions,  is  there  doubt  that  Kobusch  was  benefited  by  be- 
ing discharged  from  his  obligation  to  the  bank  as  surety  or  iadorser 
upon  the  notes  of  the  bankrupt   Section  60b  provides: 

'•If  n  bankrupt  shall  have  sivcn  a  preference,  and  t!»o  person  receiving  It, 
or  to  be  benelited  thereby,  or  his  agent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  It  was  Intended  thereby  to  give  u  preference,  it  shall 
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be  voidable  by  tlie  trustee,  and  bo  may  recover  the  property  or  Its  value  from 
■odi  penKMD.*' 

There  is  a  significant  resemblance  between  the  language  of  this 
section  and  tliat  of  the  corresponding  sections  of  Act  March  2,  18G7, 
c  176,  14  Stat.  617.  Section  86  (page  534)  of  the  act  of  1867  pro- 
vided that  if  any  person  insolvent  or  in  contemplation  of  insolvency, 
within  the  period  limited,  with  a  view  to  giving  a  preference  to  any 
creditor  or  person  having  a  claim  acrainst  him,  or  who  is  under  any 
liability  for  him,  makes  any  payment,  etc.,  the  same  shall  be  void 
and  the  assignee  may  recover  the  property  or  the  value  of  it  from 
the  person  ao  receiving  it  or  so  to  be  benefited.  Section  39  (page  536) 
of  die  same  act  also  provided  for  the  recovery  of  preferences  given 
to  persons  under  liability  for  the  bankrupt  "as  indorsers,  bail,  sure- 
ties or  otherwise."  It  is  quite  clear  that  in  passing  the  existing  act 
Congress  intended  to  adopt  the  substance  of  the  prior  provisions  upon 
this  subject,  and  in  doing  so  to  employ  terms  more  concise,  but  equal- 
ly as  comprehensive.  Irie  act  of  1867  was  construed  in  Bartholow  v. 
Bean,  18  Wall.  686,  21  L.  Ed.  866.  In  that  case  the  bankrupts  when 
insolvent  paid  their  note,  indorsed  by  one  Wilcox,  which  they  had 
discounted  with  their  bankers.  Shortly  afterwards  bankruptcy  pro- 
ceedin<2fs  were  instituted,  and  the  assignee  who  was  appointed  sued 
the  bankers,  not  Wilcox,  the  indorser,  to  recover  the  payment  as  a  void- 
aUe  preference.  In  treating  of  the  relation  to  the  case  of  the  fact 
that  me  indorser  was  sdvent  and  the  right  of  the  bankers  to  refuse 
payment  from  the  bankrupts  without  danger  of  losing  their  claim  up- 
on the  indorser,  the  court  said: 

"Tile  statute  In  cxf  ro<^«:  terras  forbids  such  proferenco.  not  only  to  an  ordt- 
nary  creditor  of  the  bankrupt,  but  to  any  person  wbo  is  under  any  liabilit.v 
for  hlA ;  and  It  not  only  fort»ldB  payment,  but  It  forbids  any  transfer  or  pledge 
of  property  as  ponirlh-  to  indcnin!fy  such  persons.  It  i^;  therefore  very  evi- 
dent that  the  statute  liiU  not  Intend  to  place  an  indorser  or  other  surety  in  any 
better  position  in  this  regard  than  the  principal  creditor,  and  that,  If  the 
pnyniont  In  ttio  rase  before  ub  had  been  mndo  to  the  Indorser,  it  wfnild  havo 
been  recoverable  by  the  assignee.  If  the  indorser  had  paid  the  note,  as  he 
was  legally  bound  to  do,  when  It  fell  due,  or  at  any  time  afterwards,  and  then 
received  the  amount  of  the  bankmrt.  It  could  certainly  have  boen  recovered 
of  him.  Or  if  the  money  had  been  paid  to  him  dir«:tly,  instead  of  the  bolder 
of  the  note.  It  conld  have  been  reoovered,  or  If  the  money  or  other  property 
harl  1'  ri  placed  In  hi^  hand  to  meet  the  note  or  to  secure  hlnit  Instead  of  pay- 
ing it  to  the  bankers,  he  would  have  been  liable." 

If  Wikox,  like  Kobusch  in  the  case  before  us,  ha  I  occupied  a  posi- 
tion of  power  and  control  over  the  affairs  of  the  bankrupts  with 
authority  to  direct  their  business  acts,  and  by  virtue  thereof  had 
caused  the  preferential  payment  to  be  made  to  the  holders  of  the 
note  with  intent  to  relieve  himself  from  liability,  it  is  difiicult  to  per- 
ceive bow  be  could  have  escaped  liability  under  the  statute  as  so  con- 
strued. Landry  v.  Andrews,  22  R.  I.  597,  48  Atl.  1036,  arose  under 
the  present  act.  Andrews  had  indorsed  a  note  of  the  banknipts 
given  to  a  bank.  Within  four  months  of  the  commencement  of  the 
bankruptcy  proceedings,  and  when  insolvent,  the  bankrupts  paid  to  the 
bank  the  amount  of  the  note,  thereby  discliarging  it  and  relieving 
Andrews  from  liability.  Andrews,  witib  knowledge  of  the  insolvency 
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of  the  bankrupts,  (iirected  them  to  pay  the  ii'  te  in  order  that  he  would 
be  benelited,  and,  ulica  the  payment  was  made,  he  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  him  a  preference 
over  other  creditors.  The  trustee  sued  Andrews  to  recover  the  pref- 
erence. The  Supreme  Court  of  Rhode  Island  held  that  the  declara- 
tion which  exhibited  the  forepfoinc:  fact*;  was  sufficient  to  entitle  the 
trustee  to  recover.  The  case  is  like  the  one  at  bar  in  all  substantial 
particulars. 

It  is  contended  that  no  one  but  a  creditor  can  receive  a  preference, 
and  that  an  indorser  or  surety  is  not  a  creditor.  But  is  it  true  that 
an  indorser  or  surety  is  not  a  creditor  within  the  meaninfjf  of  the 
bankruptcy  act?  The  contra rv  was  held  in  Swarts  v.  Sieq-el,  IK 
Fed.  13,  54  C.  C.  A.  399.  Siegel  &  Bro.  were  accommodation  in- 
dorsers  upon  the  notes  of  the  bankrupts  given  to  a  bank.  Within 
the  four  months  before  the  bankruptcy  proceedings,  and  when  in- 
solvent, the  bankrupts  made  partial  payments  on  the  notes.  After 
the  adjudication  and  selection  of  a  trustee,  Siegel  &  Bro.,  having 
paid  to  the  1)ank  the  balance  due  on  the  notes,  presented  claim  for 
allowance.  \Vc  held  that  their  claim  should  not  be  allowed  until  they 
had  surrendered  the  preference  received  by  the  bank,  one  of  the 
grounds  being  that  their  relation  as  sureties  to  the  bankrupts  consti- 
tuted them  creditors.   It  was  said : 

"An  iudonw,  an  aceommodation  ni  ii  <  r.  or  a  suv^  on  the  obU^tion  of  u 

bankrupt  is  a  creditor  under  the  act  of  ISOS,  and  a  payment  on  such  an  obli- 
gation by  the  principal  debtor  while  Instjlvent  to  the  luuoceut  holder  of  the 
contract  within  four  months  before  the  filing  of  the  petition  for  adjudica- 
tion in  banliruptcy  will  constitute  n  preference  which  will  dpbnr  the  indoryser. 
aecomniodntion  maker,  or  surety  from  the  allowance  oL  imy  cimm  in  his  favor 
against  the  estate  of  ttie  tmnkmpt  unless  the  amoont  so  pBMi  to  flrst  retnmed 
to  that  estate^" 

It  is  almost  an  imperceptible  step  in  advance  of  this  decision,  but  a 

loi^ical  and  reasonable  one,  to  say  that  where  the  surety  is  the  presi- 
dent of  the  bankrupt,  and  with  knowlevii^e  of  its  insolvency  directs 
the  payment  to  the  holder  of  the  obUgation  with  intent  to  relieve  him- 
self from  liability  and  to  secure  an  advantage  over  other  creditors, 
a  preference  arises  which  may  be  recovered  from  him  by  the  trustee. 
The  judgment  is  affirmed. 


<1S6  Fed,  602.) 

SCHLOSS  V.  A.  STRELLOW  &  CO.  et  al. 
(Olrcttlt  Oovat  of  Appeals,  Third  Circuit  November  12,  1907.> 

Na  6. 

BAWKBurrcY— iNVOLrxTARY  PROCEEDiNns— Trial  of  Issues  on  Petition. 

An  issue  as  to  the  iusoiveucy  of  an  alleged  bankrupt  involves  as  ele- 
ments the  questions  ct  the  amount  of  his  Indobtednem  and  tbe  fair  valna* 
tion  of  his  property,  both  of  wlilcb  he  Is  entitleil  to  h;ive  determined  by 
a  iury ;  and  the  court  eannot  make  a  preliminary  finding  as  to  the  valid- 
ity and  amount  of  tbe  claims  of  certain  credltoia  which  will  he  conclu« 
sire  on  tbe  Juiy  upon  tbe  trial  of  such  Issneb 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 
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For  opinion  below,  see  149  Fed.  907. 

Edward  \V.  Thayer,  for  plaintiff  in  enrOf. 
R.  W.  Rvnier,  for  defendants  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

DATJ.AS,  Circuit  Judge.  On  March  9,  1906,  a  petition  was  filed 
wherein  it  was  prayed  that  Henry  P.  Schloss  misrbt  be  adjiulfj^cd  a 
bankrupt.  He  answered  that  he  had  not  committed  the  act  of  bank- 
ruptcy alleged,  that  he  was  not  insolvent,  and  that  he  vns  not  indebted 
to  the  petitioners;  and  he  demanded  a  trial  by  jury.  On  August  7, 
1906,  the  petitioners  moved  the  court  "to  limit  the  issue,  after  setting:: 
down  the  case  for  lienrinc:  before  a  jury,  for  the  determination  of  the 
insolvency  of  the  allei;ed  banknipt,  and  the  act  of  bankruptcy  allej^jed 
in  said  petition" ;  and,  on  the  same  day,  this  motion  was  granted. 
Subsequently  a  decree  was  entered,  as  ft^ows: 

**Now,  September  29,  1908,  the  atmve  caw  faavtnip  been  pat  at  tesne  by  pett- 

tlon  r^Tii  answer  filed,  an  l  ihr  r;i^'p  h-ivii)^'  lun^n  heard  by  the  cinirt  nn  the 
questiou  wbetber  or  not  tbe  petitiuulng  creditors  in  this  case  were  the  cred« 
ttoni  of  Henry  P.  Sebloea,  the  alleged  bankrupt,  it  to  now  ordered,  adjndfced. 
anri  lirs-rrod  by  this  court  Ttint  the  said  Henry  P.  Schloss  Is  Indebtrcl  t^.  rind 
purehaseii  goods,  wares,  aud  merchaDdise  from,  the  said  petitioning  creditors, 
to  wit,  A.  StreiloWt  William  A.  Leggett  ft  C30b,  Williamson  Broe.,  and  tbe 
iionesdale  Shoe  Company,  to  tbe  amonnts  aet  Cortb  In  tbe  petition  filed  In  this 
case.** 

After  the  making^  of  this  decree,  several  persons,  firms,  and  cor- 
porations united  in  a  petition  wherein  it  was  stated  that  they  were 
creditors  of  the  alleged  bankrupt  in  the  respective  amounts  therein 
specified,  but  that  he  denied  that  he  was  indebted  to  tliem,  and  in- 
tended "to  set  up  said  defense  on  the  trial  of  said  case"  ;  and  they 
prayed  to  be  permitted  to  intervene,  in  order  that  they  mig^ht  "make 
a  proper  prcsentatim  of  tlieir  respective  claims."  Thv^  petition  was 
followed  by  answer  and  replication,  and  thereupon  there  was  a  de- 
cree as  follows : 

"Now,  January  liO,  A.  D.  19f»7.  on  tbe  Ipsue  raised  by  the  petition  of  Harris 
&  Brody.  Coben  &  Laimo.  J.  A.  Scrlven  &  Co^  Ftlld  Bros.,  Julius  Franklin, 
Hlrsch  Bros.  Co.,  Jobn  N.  Illnes  &  Co..  Snmuel  Green?5tcln.  As(  ber  &  Abram- 
son,  A.  Kraner  &  Co.,  J.  li.  ralinenbei  K  &  Rons.  Wrlglit  &  Wright,  S.  W.  Kom 
Sou.s  \-  Co.,  Emll  MeS8ner,  Slotlorn  ("loali  &  Suit  Co.,  S.  Stelnf^d  &  Co..  Km- 
plre  Frame  &  Art  Co.,  Sulla  &  Kurtz,  I.  Krozrn,  Zins  &  Hopsner,  nnd  Revenlon 
Freres.  requesting  that  as  credittirs  of  tbe  alleged  bankiiipt  they  be  admUted 
as  additional  petltlonere,  and  the  answer  of  the  respondent  denying  that  thaj 
are  cretlHors.  the  court,  fifter  due  liearlng,  sustains  the  petition,  adjudging 
that  the  petitioners  are  creditors  of  the  bmilcrupt,  and  that  they  are  entitled 
to  come  Id  aa  prayed." 

On  February  28,  1907,  there  was  a  jury  trial  as  to  both  insolvency 
and  the  act  of  bankruptcy;  but  the  assignment  of  errors  concerns 
only  the  issue  as  to  insolvency,  and  the  single  point  presented  by  the 

several  specifications  is  whether,  for  the  trial  of  that  issnc,  the  orders 
of  September  29,  1906,  and  of  January  30.  1907,  had  conclusively  de- 
termined the  validity  and  amount  of  the  claims  of  the  ])€titiuners, 
original  and  intervening.  The  case  was  tried  and  decided  upon  the 
theory  that  they  had,  and  in  this  we  think  there  was  error.  The 
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precise  question,  as  defined  by  the  bankruptcy  act  (Act  Tnh-  1,  1898, 
c.  644,  cl.  15,  30  Stat.  544  fU.  S.  Comp.  St.  1901,  p. '3420]),  was 
whether  the  property  of  Schloss  wouUl,  "at  a  fair  vahialion,  be  suffi- 
cient in  amount  to  pay  his  debts,"  and  for  the  i>olution  of  that  ques- 
tion it  was  quite  as  needful  to  ascertain  the  amount  of  his  debts  as 
the  value  o£  his  property.  These  elements  were  both  inherent  in  "the 
question  of  his  insolvency."  There  was  no  separate  issue  as  to  his 
indebtedness.  That  was  matter  of  evidential  fact,  and  the  plaintiff 
in  error  was  entitled  to  a  finding  of  the  jury  upon  it,  notwithstanding 
its  supposed  predetermination  by  the  court. 
The  iud^ent  is  reversed,  and  a  new  trial  is  directed. 


ANDREW  et  aL  V.  GLOBE  EIAYATOB  00.  et  al. 
(Obrentt  Oonrt  of  Appeals.  Seventh  Circuit  liay  1S»  lAOT.) 

No.  1,318. 

iKjruNCTion— PRELiitiNAar  Injunction— lit  VIEW  on  Appeal^ 

A  imlimliiary  Injimctioii,  restraining  the  enfoTcement  of  a  state  grain 
Inspection  law  In  respect  to  Interstate  shipments  pending  a  final  heap- 
ing as  to  its  ooDstitutionality,  held  not  Improvidentlj  granted  upcm  tbe 
facts  Shown,  and  sustained,  without  consideiatloii  4tf  the  case  on  Its 
merits. 

[Ed.  NoteM— By>r  cases  in  point,  see  Cent  Dig.  vol.  27,  InJonction,  U 

30G,  306.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 

District  of  Wisconsin. 

For  opinion  below,  see  144  Fed.  871, 

L.  K.  Liise,  for  appellants. 

Ralph  Whelan,  C.  H.  Crownhart,  and  J.  A.  ^Tnrphy,  for  appellees. 
Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  an  interlocntorv  order, 
whicli  restrains,  pending  the  final  hearing,  the  appellants  irum  in- 
terfering with  the  business  of  the  appellees  under  color  of  a  Wiscon- 
sin  statute,  which  the  appellees  claim,  on  the  state  of  facts  averred  by 
them,  violates  their  rights  under  the  commerce  clan?c  of  the  federal 
Constitution.  The  appellants  have  not  satisfied  us  that  the  order  stay- 
ing the  hands  of  appellants,  pending  a  final  hearing,  was  entered  ini- 
providently.  We  do  not  at  this  time  consider  any  of  the  questions 
which  go  to  tbe  ultimate  merits  of  the  case,  which  were  pressed  upoo 
our  attention  at  this  hearing. 

The  order  appealed  from  is  ai&rmed. 
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NUaNBBEGEB  v.  UNITED  STATES. 
(Circuit  Oonn  of  Anpc«lfl»  Elghtb  Circnit  October  2S,  1907.) 

NOw  2,527. 

L  PnJUST— iNDIOnCENT  FOR  SUBOBKATION— SUFFICiKKCT. 

An  Indictment  for  subornation  of  perjury  In  procuring  snotber  to  make 
a  false  oath  or  affirlavit  before  the  receiver  of  i  hmd  <i(tir  r  to  secure  an 
oitry  of  land,  wbicb  avers  that  sucti  oath  or  sUidavit  was  made  in  sup- 
port of  "a  certain  application  In  writing  to  enter  under  tbe  bomeatrad 
laws  of  tbe  Unltetl  States,  giulijet't  to  entry  nt  said  land  offlre."  certain 
land  described,  is  sufficient  after  verdict  as  sUowiug  Hint  the  loud  describ- 
ed was  at  the  time  pnbllc  land  of  the  United  States  sui  t  to  bomestead 
entry  at  such  land  Offlce. 

[Ed.  Note.— For  cases  in  point  see  Ceut  Dig.  vol.  39,  Perjury,  |  &{».] 

2.  InoicnnENT— Objections  to  Sufftciency— How  Taken. 

Objections  to  tbe  sufficiency  of  an  iudictuieut  cannot  be  raised  by  ub- 
Jeetbv  to  tbe  iBtxodoetlon  of  any  cfrldence  tboreonder. 
[Ed.  Note.— For  easel  In  point,  Me  Oent  Dig.  voL  27,  Indictment  and 

Information,  9  4(i2,J 

3.  Pejutust— UoKESTEAD  Entbt— False  Oath  to  Soppobt. 

To  rapport  an  indictment  for  subornation  of  perjury  based  on  tbe  al- 
leged  procurement  of  the  niakin>;  of  n  fn!s0  affldavlt  or  onth  before  the 
receiver  or  register  of  a  laud  othce  in  support  of  an  application  to  enter 
land  under  tbe  bomestead  law.  It  la  not  essential  tbat  tbe  aCBdavit  shoold 
bave  been  snhRcdbed  aa  well  aa  twom  to  btfore  aocb  ofllow. 

4  SaM^E— I'lilAI— TOVTT>ENCE. 

On  tbe  trial  of  such  an  indictment,  tbe  tract  book  kept  by  tbe  rejrister 
of  tbe  land  olUce  is  admissible  in  evidence  to  establish  tbe  fact  tbat  tbe 
lands  to  which  the  application  relate<l  were  public  lands  s^ilijof^t  fo  home- 
stead entry  at  such  ofhce,  and  it  is  competent  for  tbe  register  as  a  witness 
to  explain  tbe  meaning  of  abbrevlatlona  need  tberetn. 

TBd.  Nota^For  eases  In  point,  see  Cent  Dig.  toL  80,  F«rjnry,  ff  US, 

114.1 

&  CaiMiNAL  Law— Evidence— Department  Regulations. 

A  general  regulation  promulgated  by  tbe  General  Land  Office  reai)ect- 
Ing  homestead  entries  of  public  laud,  for  the  goveniinent  of  the  officers 
Of  local  land  offices,  pursuant  to  autborltj'  given  by  itev.  St.  %  2478  [TT. 
8.  Comp.  St  1901,  p.  15SG1.  becomes  a  part  of  the  body  of  public  laws 
of  which  the  ^-ourts  take  judicial  notice,  and.  where  such  a  regulation  was 
pertinent  to  tbe  iHsue  as  to  the  criminal  intent  of  a  defendant  charged 
with  a  criminal  offense  under  the  land  laws  as  corroborating  his  testi- 
mony as  to  bis  understanding  of  the  requirement  of  tbe  law,  by  showing 
that  such  understniuTInir  was  in  accordance  with  that  of  the  Land  Depart- 
ment until  after  tbe  alleged  offense,  he  was  entitled  tu  buve  Hucb  regula- 
tion placed  before  tbe  Jury  aa  a  matter  of  evidence,  and  ita  exclusion  was 
error. 

[Ed.  Note. — For  cases  in  point,  sec  Ccut  Dig.  voL  14,  Criminal  Law,  f 
708. 

JudtdHl  notice  oC  pobUc  laws  and  regulations,  see  note  to  M  0.  O. 

A.  4.1 

&  Same  — Apfbai.  — BcvxBW  — DiscBxnoN  of  Coubt  — pEBMirriNG  Leading 
Questions. 

While  the  perndtting  of  leadinj:  questions  is  a  matter  resting  in  the 
sound  discretion  of  tbe  trial  court,  allowing  a  district  attorney  in  a  crim- 
inal case  to  asic  questions  of  his  own  witnesses,  who  are  not  unwilling  or 
imfHendly,  wbteb  are  leading  and  In  a  fk>nn  to  soioest  tbe  answer  de- 
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sired  and  call  for  a  mere  coucluslon  of  tbe  witucss.  Is  an  abuse  of  discre^ 
tion,  and  is  preJudUcla]  error. 

t  E<L  Note.— ITor  caaee  In  point,  see  OeDt  Dig.  toI.  15.  Criminal  Law,  | 

m'A.] 

7.  Pebj  u It Y— Trial  fob  SiTBOBnATioN— Evidence. 

Ou  tbe  trial  of  a  defendant  charged  with  subornation  of  perjury  in  pro* 
curing  tiomestead  entrymen  to  make  the  required  oath  tijat  the  entry 
was  liot  made  for  the  l>eueflt  of  any  other  person,  when  iu  fact  tliey  l)ail 
agreed  to  convoy  the  land  to  defendant  for  a  stipuiated  price  as  soon  as 
they  obtained  title,  it  was  error  to  refuse  to  permit  defendaut  to  te«:tify 
that  he  made  uo  such  agreements,  but  that  the  agreements  actually  made, 
as  be  understood  tbem,  left  th>?  conveyance  optional  with  the  other  par- 
ties or  to  other  facts,  which  tended  to  show  that  bis  act  was  not  willful 
nor  corrupt,  as  required  by  the  statute  to  constitute  the  crime  charged, 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  88,  Perjury,  |  11&] 

&  SAMB— iHSTBUOnONB. 

Instructions,  given  on  the  trial  of  a  defcufilnnt  charged  with  suboma* 
tlon  of  perjury  in  procuring  homestead  entrymea  to  malie  false  oathe, 
held  erfoneons  and  misleading.  In  that  they  antborlaed  tbe  fnry  to  con- 
vict in  case  they  found  that  any  statement  made  by  ailinnts  in  their 
aJUdavlts  was  false  and  was  inteutiouall>-  sworn  to,  when  there  was 
evidence  tending  to  show  that  some  of  the  recitals  In  the  aflldaTlts  re- 
syiocfiT  c:  the  Intention  to  reside  on  and  Improve  tbo  Iniid  as  affiants  un- 
derstood the  law  were  not  applicable  to  their  entries,  and  that  their  act 
in  swearing  to  the  same  was  not  therefore  wtllfnl  and  cormpt;  as  re- 
quire<l  by  Rev.  St.  §  2291,  as  amended  by  Act  Mnrrl:  1S77,  c.  122,  S 
2,  19  Stat  404  lU.  &  Comp.  St  1901,  p.  1391],  to  constitute  the  crime  of 
perjury. 

[Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig.  toL  89,  Ferjory,  1 185.} 
Hook,  Circuit  Jndge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Charles  E.  Wolfe  and  W.  S.  Lauder,  for  plaintiff  in  error. 
B.  D.  Townsendi  Asst  U.  S.  Atty.  (Patrick  H.  Rourke,  U.  S.  Atty., 
on  the  brief). 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS. 
District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (hereinafter  for 
convenience  dosi.c,niated  the  defendant  )  was  a  Union  soldier  who  served 
through  the  Ci\  il  War,  and  at  the  time  of  the  indictment  and  trial  he 
was  67  or  08  >  ears  old.  After  the  War  he  lived  at  Bowling  Green,  in 
the  state  of  Ohio.  In  1879  he  moved  to  Richland  county,  N.  D.,  where 
he  acquired  lands  from  the  government  under  the  homcftend,  timber 
culture,  and  pre-emi>tion  laws.  In  1900  he  visited  Ward  county,  N.  D,. 
where  one  of  his  sons  had  located  in  business.  There  was  a  large 
amount  of  public  land  in  that  vicinity  where  Minot,  the  local  land  of- 
fice, is  located.  In  the  spring  of  1900  he  went  to  Bowling  Green, 
Ohio,  to  visit  his  wife,  who  had  been  there  some  months  on  account 
of  sickness.  While  there  he  met  a  ntnnbcr  of  his  former  comrades  of 
the  army,  and  they  discussed  the  subject  of  locating  homesteads  in 
said  Ward  county.  He  obtained  a  power  of  attorney  from  a  number 
of  these  soldiers  to  make  entries  for  them  under  the  homestead  laws. 
Being  advised  that  such  powers  of  attorney  were  not  permissible  for 
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such  purpose,  he  consulted  with  an  attorney  respecting  the  Icc^ality 
of  contracts  with  ^'udiers  concerning^  land's  to  be  acquired  under  the 
homestead  laws.  The  trend  of  this  advice  was  that  he  could  make 
contracts  with  them  under  wliich  he  could  furnish  the  money  to  de- 
fray their  expenses  in  making  such  entries  and  the  necessary  improve- 
ments on  the  lands,  and  that  thev  might  or  might  not,  at  their  pleas* 
lire,  convey  the  lands  to  him  aner  tihey  had  obtained  the  title ;  but 
he  could  not  make  a  contract  that  they  should  enter  the  lands  for  his 
use  and  benefit.  He  took  several  parties  of  these  soldiers  and  the  wid- 
ows of  deceased  soldiers  out  to  Ward  county,  where  they  made  affi- 
davits of  application  for  such  lands  and  effected  such  entries.  He  paid 
all  the  expenses  of  these  trips,  and  for  the  entries,  and  constructed 
what  are  called  "shacks"  on  the  lands. 

In  the  fall  of  1903  he  went  to  Ohio  and  organized  the  last  party, 
composed  of  12  widows  of  old  soldiers,  who  made  the  entries  in  ques- 
tion. A  form  of  contract  was  drawn  up  by  a  Mr.  Comstock,  a  lawyer 
and  comrade  of  the  defendant,  a  resident  of  the  locality  in  Ohio  where 
these  homesteaders  lived,  to  he  sii^ned  by  them  and  the  defendant, 
the  substance  of  wlucii  was  that  the  applicant  agreed  to  go  to  the 
United  States  land  office  at  Minot,  N.  D.,  and  make  due  and  legal 
entry  upon  lands  selected  for  them  hy  the  defendant  under  the  provi- 
sions of  the  homestead  laws,  and  that  the  applicant  would  duly  ap- 
pear and  make  final  proof  and  perfect  title  to  the  land,  and  when  the 
title  was  perfected  they  agreed  to  sell  the  land  to  the  defendant  for  the 
••^um  of  $:<I00,  phis  the  expenses  of  one  trip  to  the  land  ofhce  and  return 
to  Ohio;  the  $200  to  be  paid  upon  delivery  of  the  deed.  The  defendant 
was  to  select  and  locate  the  land  and  make  the  improvements  on  the 
same  before  final  proofs ;  the  locator  agreeing  that  until  such  deed  was 
delivered  as  aforesaid,  the  defendant  should  have  a  prior  lien  upon 
the  land  for  improvements  so  made  and  for  money  advanced  for  trav- 
eling expenses.  This  contract,  it  is  conceded,  was  nonenforccable. 
The  tenth  count  of  the  indictment  was  based  upon  an  entry  made  by 
one  Hall  in  1902,  under  a  claimed  parol  understanding  with  the  de- 
fendant. 

The  defendant  was  indicted  May  89,  1905,  for  subornation  of  per- 
jury in  procuring  said  entrymen  of  1903  to  make  false  affidavits  be- 
fore the  rcj:j^i<;ter  of  the  land  office  to  secure  said  locatinn*^.  The  indict- 
ment contained  13  counts.  Verdicts  of  guilty  were  returned  on  counts 
numbered  2,  3,  0,  7,  8,  9,  and  10,  and  he  was  acquitted  on  the  other 
counts.  He  was  sentenced  to  the  South  Dakota  penitentiary  fur  a 
term  of  one  year  and  to  pay  a  fine  of  $300. 

The  first  error  assigned  goes  to  the  sufficiency  of  the  indictment, 
based  on  the  following  objections :  (1)  That  the  indictment  fails  to 
charcfe  that  the  land  described  at  the  times  when  the  affidavits  in  ques- 
tion were  made  were  public  lands  of  the  United  States,  over  which  the 
register  and  receiver  of  the  land  ottice  at  Minot  had  jurisdicti<)n ;  (2) 
that  tlie  allegation  "subject  to  entry  at  said  land  office"  if  referable  to 
the  lands  at  all  is  a  mere  conclusion  of  law;  and  (3)  the  indictment 
falls  to  state  a  case  in  which  any  oath  was  required  or  permitted  to  be 
administered. 
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The  allegations  of  the  iiKlictment  in  the  particulars  ass^ailctl,  com- 
mon to  all  the  counts,  after  laying  the  venue,  are  tliat  the  deiendant  in 
said  district  within  the  jurisdiction  of  the  court: 

^hen  and  there  unlawfully  did  willfuiiy  and  corruptly  suborn,  iustigute 
and  procare  one  Charles  8.  Ely  to  appear  in  penon  before  the  register  and 
receiver  of  the  UnltPfl  «?tatfs  land  office  at  MInot  la  the  district  aforesaid, 
and  then  and  there,  before  T.  E.  Fox,  then  and  there  the  receiver  of  the  Bind 
land  offloe,  to  make  and  mflMcrlbe,  before  him,  the  said  T.  B.  Fez.  receive  r 
as  nforesfiicl,  a  certain  oath  antl  affidavit  In  ^Itlnp  then  and  there  requinwl 
by  the  laws  of  the  said  United  States,  In  support  of  a  certain  application  in 
writing  of  him,  the  said  Charles  8.  BI7,  tlien  and  there  made  to  the  register 
of  the  said  land  ofllce;  that  Is  to  say,  a  certain  application  In  wrltlnf?  to  <'n- 
ter,  under  the  homestead  laws  of  the  United  States,  subject  to  entry  at  tbe 
Bald  land  office  (here  Is  set  out  a  deecrlptlon  of  the  land),  and  by  such  oath 
and  nffldavlf.  fo  made  In  support  of  sni^i  plication  to  enter  tbc  snid  lands, 
falsely  to  depose  and  swear,  among  other  things  Id  substance,  and  to  the 
effect,"  ete. 

This  is  followed  by  a  statement  01  the  contents  of  the  affidavit  made 
by  the  applicant,  with  allegations  as  to  the  falsity  of  the  matters  sworn 
to,  the  corrupt  procurement  thereof  by  the  dexendant,  with  averment 
of  the  authority  of  said  Fox  to  administer  said  oath. 

The  application  in  writing,  the  allegation  clearly  enough  discloses, 
was  to  make  entry  of  homestead  lands,  specifically  described,  t!nder  the 
homestead  laws  of  the  United  States  subject  to  entry  at  the  United 
States  land  office  at  Alinot,  N.  D.  The  clear  intendment  is  that  the 
lands  were  public  lands,  and  as  such  were  at  the  time  subject  to  entry 
at  said  United  States  land  office.  The  allegations  in  this  respect  were 
quite  as  full  and  specific  as  tliose  contained  in  the  indictment  in  Steams 
V.  United  States,  152  Fed.  !)()0.  S2  C.  C.  A.  1S,  held  by  this  court  to 
be  sufficient  after  verdict.  It  was  there  said,  in  substance,  that  it  is 
common  knowledge  that  public  lands,  like  post  office  sites,  military  res- 
ervations, and  the  like,  are  not  within  the  ordinary  meaning  of  public 
lands  of  the  United  States  and  are  not  subject  to  entry  or  sale  for  any 
purpose,  and  tiierefore  they  are  never  understood  to  be  in  contempla- 
tion when  speaking  of  entn>«;  of  lands  for  homestead  purposes :  that 
in  respect  of  lands  bearing  mineral,  though  nonapplicable  to  homestead 
entry,  persons  may  nevertheless  compass  a  fraud  upon  the  government 
by  obtaining  possession  of  them  under  fraudulent  affidavits. 

The  essential  requirement  of  the  law  is  that  the  charging  part  of  the 
indictment  shall  sufficiently  advise  the  accused,  in  advance  of  tiie  trial, 
of  the  nature  and  character  of  the  offense  he  m?.v  be  required  to  come 
prepared  to  meet.  When  it  does  this,  although  it  may  be  inartificially 
drawn  or  defective  in  matters  of  form,  yet,  if  the  defendant  go  to 
trial  without  interposing  a  motion  to  quash  or  demurrer,  the  statute 
(section  1025,  Rev.  St.  U.  S.  [U.  S.  CJomp.  St.  1901,  p.  780])  inter- 
poses, which  declares  that: 

"No  Indlrtment  found  and  presented  by  a  ^rrnntl  Jnry  In  any  district  or  cir- 
cuit or  otlier  court  of  the  United  States  sball  be  dt?emed  Insuflicient,  nor 
■hall  the  trial.  Judgment,  or  other  proceeding  tbereon  be  affected  by  reason  of 
any  defect  or  Imperfection  In  matter  of  form  only,  whidi  not  teod  to 
the  prejudice  of  the  defendant" 

So  Mr.  Justice  Brewer,  in  Dunbar  v.  United  States,  156  U,  S.  185, 
192,  15  Sup.  Ct.  325,  328,  39  U  Ed.  390,  said: 
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•*WhIle  it  may  be  true  tliat  a  defendant  by  waiting  until  that  time  (after 
rerdlct)  does  not  waive  tlie  Objection  that  some  substantial  element  ii  ttie 
crime  is  omitted,  yet  he  does  waive  all  objertions  niiich  run  to  the  mere  frr  m 
in  which  the  various  elements  of  the  crime  are  stated,  or  the  fact  that  liie 
indictment  is  inartiflclally  drawn.  If,  for  Instance,  the  deflcrlptlon  of  the 
property  does  not  so  clearly  identify  It  as  to  enable  him  to  prepare  his  de- 
fense, be  should  raise  the  que^tiuu  by  some  preliminary  motion,  or  perhaps 
bj  a  demand  for  a  bill  of  particulars :  othcr\vii<e  it  may  properly  be  assumed 
as  fl^^aiT^^^t  hlin  th:it  he  is  fully  informed  of  the  prectoo  property  In  respect 
to  which  he  is  charged  to  have  violated  the  law." 

The  defendant  did  not,  either  by  motion  to  <iuash  or  demurrer,  in- 
vite the  court's  attention  to  any  defect  in  the  indictment;  but  on  the 
trial  objected  to  the  introduction  of  any  evidence  by  the  g:ovcrnment 
because  of  the  claimed  defects.  This  practice  is  not  recognized  in  crim- 
inal procedure.   T'niled  Slates  v.  Harnion  (D.  C.)  45  Fed.  414. 

The  rigors  oi  Liic  .mcicut  common  law  in  exacting  much  partic- 
ii]arization  in  the  description  of  the  offense  of  perjury  and  subornation 
of  perjury  have  been  i,m  catly  modified  by  sections  6396  and  6397,  Rev. 
St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3655]. 

Tlic  allcsration  of  the  indictment  as  to  the  authority  of  the  officer 
to  administer  the  oatii  that  "he,  the  said  T.  E.  Fox,  then  and  there 
being  such  receiver  as  aforesaid,  and  having  due  and  competent  au- 
thority to  administer  such  oath  to  the  said  Charles  S.  Ely,"  was  clearly 
sui!icient  vrithin  the  provisions  of  the  foregoing  sections  of  the  statute. 

Error  is  assigned  to  the  action  of  the  trial  court  in  admitting  in  evi- 
dence the  affidavits  of  the  proposed  homesteaders,  for  tlic  procurinf^"  of 
which  the  charge  of  subornation  of  perjury  is  predicated.  Tiic  conten- 
tion of  defendant's  counsel  is  that  they  were  not  both  subscribed  and 
sworn  to  before  the  register  or  receiver  of  the  land  office.  They  were 
sworn  to  before  the  proper  officer,  but  ^e  contention  of  defendant  is 
that  they  were  not  also  subscribed  before  him.  The  argimicnt  in  sup- 
port of  this  contention  is  that  section  2290,  Rev.  St  U.  S.  only  re- 
quired that: 

"The  person  npplyint;  for  the  benefit  of  the  preceding  section  (that  Is  tlif 
section  authorizing  the  entry)  shall,  upon  applicatiou  to  the  register  of  the 
land  office  In  which  he  is  abont  to  make  muSi  entry,  make  affidavit  before 
the  register  or  receiver/'  etc. 

As  this  statute  did  not  require  that  the  affidavit  sliould  be  subscribed 
before  the  register  or  receiver,  in  consequence  tliereof  it  occurred  in 
instances  that  the  application  for  entry  would  be  signed  b^  a  party  en- 
titled to  file  as  a  homesteader  upon  certain  representations  made  to 
him,  but  would  be  sworn  to  by  another  party  presenting  himself  be- 
fore the  register  or  receiver.  So  that  in  prosecutions  for  makinj^  false 
affidavit*;  identity  between  the  party  signing  and  the  party  swearing  to 
it  could  not  be  shown. 

It  is  claimed  that  to  obviate  this  practice  and  abuse,  on  March  3, 
1891  (Act  March  3, 1891,  c.  561,  26  Stat.  1097  [U.  S.  Comp.  St  1901, 
!>.  1389]),  Cbngress  amended  said  section  as  follows: 

"That  any  person  applying  to  enter  land  under  the  preceding  aectlon  shall 
first  ninke  't>>'J  «r/^«^rr7)r  (italics  the  court's)  before  tbe  propw  Officer  and 
flle  In  the  proj^r  land  oilice  an  affidavit,"  etc. 
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The  contention  Is  that  before  the  party  was  entitled  to  make  the  en- 
try he  should  both  make  and  subscribe  to  the  affidavit  before  the  proper 

officer;  that  the  makinpf  of  the  snhscriptioii  l>of(irc  the  proper  officer 
is  just  as  essential  as  that  he  should  make  the  oath  before  him;  that, 
as  the  authority  of  the  register  or  receiver  to  administer  oaths  is  lim- 
ited to  matters  oomiected  with  entries  of  public  lands,  they  are  not  au- 
thorized to  administer  oaths  for  any  other  purpose  or  in  any  other 
manner;  and  that  the  certificate  to  the  affidavit  must  both  state  that 
it  was  subscribed  and  sworn  to  before  him. 
The  statute,  however,  declares: 

"That  if  the  said  applicant  malcing  8in!i  nfn<lavit  or  onth,  stw^rs  falsely 
as  to  any  nmt«?riui  matter  contained  In  t<uid  proufs,  utliduvits,  or  oaths,  tlie 
said  false  Hwearlng  being  wtUfql  ami  oormpt,  lie  tball  lie  deemed  guilty  of 
perjury."  etc. 

While  it  may  be  conceded  that  the  purpose  of  Congress  in  so  amend- 
ing the  statute  as  to  require  that  the  affidavit  should  be  subscribed  and 
sworn  to  before  the  officer  might  be  for  the  purpose  of  such  identifi- 
cation, it  is  rather  evidential  in  character.    The  substantive  offense 

denounced  by  section  5392  of  the  statute  is  that: 

"EJvery  persnn  who.  having  takpn  an  oath  beforp  a  oonipotent  tribunal,  of- 
fleer  or  i)erson.  in  any  cane  in  v%liich  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify 
truly,  or  that  any  written  tpstimouy.  etc..  or  certiflcate  by  him  snbscrlbe«l  is 
true,  willt'ully  and  contrary  to  such  outh  states  or  subscribes  any  material 
matter  which  he  does  not  bellere  to  be  troe^  la  guilty  of  perjury." 

In  otlier  words,  the  corrupting  act  consists  in  taking  tlie  false  oath 
before  a  competent  tribunal  or  officer  in  a  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered. 

Aside  from  this,  however*  the  testimony  of  some  of  the  witnesses, 
especially  that  of  Mr.  Hall,  whose  aftidavits  were  the  predicate  of  one 
or  more  counts  on  which  the  defendant  was  convicted,  showed  that  the 
witness  both  subscribed  and  swore  tf>  it  before  the  register  of  the  land 
office.  That  is  sufficient  in  this  respect  to  support  the  verdict  on  those 
particular  counts. 

Error  is  also  assigned  of  the  action  of  the  trial  court  respecting  the 
use  made  in  evidence  of  the  tract  book  kci)t  in  the  land  office,  and  the 
statements  and  explanations  made  by  the  witness  Sanborn,  the  regis- 
ter of  the  "Minot  land  office,  touching  memoranda  in  this  book.  In 
the  trial  of  the  case  it  became  necessary  for  the  government  to  show 
that  the  particular  land  in  Question  was  vacant  public  land,  and  sub- 
ject to  homestead  entry,  at  the  time  of  the  presentation  of  the  prelim- 
inary affidavit  under  investigation.  To  this  end,  said  Sanborn,  the 
custodian  of  the  tract  book  in  the  office,  was  introduced  as  a  witness, 
who  made  explanation  res|>octinnr  certain  abbreviated  entries  therein. 
(  )l:)jcction  was  interposed  by  defcn  lant's  counsel  afrainst  the  admission 
of  the  book  itself,  on  the  ground  iliat  it  was  an  unauthorized  book,  that 
the  entries  therein  were  unintelligible ;  and  objected  especially  to  a  no- 
tation on  some  of  the  tracts  to  the  effect  that  the  entry  thereof  was 
under  in\  estigation.  As  the  latter  matter  was  withdrawn  by  the  gov- 
ernment it  need  not  be  considered. 
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Section  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  1398],  de- 
clares that: 

register  of  the  land  oflloe  eball  note  all  aiipUcationB  under  the  pro- 
visions of  this  chapter,  on  the  tract  l>ooks  and  plats  of  his  office,  and  keep  a 
register  of  all  such  entries,  and  make  return  thereof  to  the  general  land  office, 
together  with  the  proof  upon  which  they  havo  heen  founded.*' 

The  tract  book  in  question  was  an  official  register  authorized  by  the 
statute,  and  was  competent  evidence  for  the  purpose  for  which  it  was 
introduced.  The  notations  were  in  abbreviated  form,  and  the  recfister 
explained  their  import.  For  example,  certain  portions  of  a  section 
which  had  been  entered  or  the  entry  canceled  were  indicated  by  the 
words  and  figures  "SE*"  and  "SW*,"  and  the  like,  which  he  stated 
meant  the  southeast  quarter  or  the  southwest  quarter  of  the  section. 
The  objection  to  th:<^  was  that  the  book,  if  regnrded  as  a  record,  must 
speak  for  itself.  While  some  courts  have  held  that  under  special  stat- 
utes in  respect  of  the  assessment  and  sale  of  Innds  for  taxes  such  ab- 
breviations are  insufficient,  we  are  of  opinion  that  the  common  use  of 
such  abbreviations  on  books  like  those  kept  in  the  land  offices  war- 
ranted die  court  in  saying  that  the  knowledge  of  their  import  is  so  uni- 
versal among  the  people  as  not  to  have  required  any  explanatory  tes- 
timony, aliunde  the  record.  Some  of  these  abbreviated  notations  on 
the  face  of  the  books  consisted  of  the  letters  "V.  C,"  which  the  reg- 
ister testified  indicated  that  the  final  certificates  had  been  issued  on  the 
entry;  the  abbreviation  "H.  E."  meant  hcmiestead  entry;  "S.  D.  S" 
meant  Soldier's  Declaratory  Statement;  the  word  "Can."  meant  can- 
celed entry ;  **rel."  meant  relinquished  entry. 

The  statute  only  requires  that  the  rcf^ister  shall  "note"  on  the  tract 
ho(>k  applications,  and  keep  a  register  of  such  entries.  The  form  and 
size  of  such  tract  book,  as  every  person  knows  who  has  had  occasion 
to  visit  the  land  office,  make  it  quite  impossible  that  tlie  1  muted  space 
allotted  to  each  subdivision  of  land  should  admit  of  the  notations  in- 
dicating the  history  of  the  acts  done  respecting  tiie  given  quarter  sec- 
tion being  written  out  in  full.  Imtnemorial  usage  in  this  respect,  so 
well  known  to  the  public,  warrants  the  method.  The  notations  made 
by  the  officer  are  not  muniments  of  title,  but  merely  an  indication  to 
him  as  to  the  status  of  the  land  on  his  tract  book.  If,  therefore,  the 
necessary  abbreviation  expressed  to  the  dear  understanding  of  the 
keeper  of  the  book  what  that  status  is,  no  sensible  reason  occurs  why 
the  register  may  not  by  parol  explain  what  the  abbreviated  notations 
stood  for.  In  other  words,  the  only  purpose  of  this  tostimonv  being 
to  show  whether  or  not  the  given  tract  of  land  was  suhject  to  entry 
when  the  application  to  file  was  made,  it  is  comiKtent  for  the  custodian 
of  the  book,  familiar  therewith,  to  state  that  the  notations  showed  die 
land  was  open  to  entry.  Furthermore,  after  the  defendant  had  in- 
vestigated, as  the  evidence  tends  to  show,  the  condition  of  the  land  and 
procured  the  affiants  to  make  application  therefor,  as  subject  to  home- 
stead entry,  and  the  entry  was  so  made,  it  hardly  lies  in  his  mouth  on 
trial  for  procuring  false  affidavits  to  gainsay  tlie  purport  of  the  words 
noted  on  the  tract  lx>ok  wliich  were  there  at  the  time  of  the  entry.  He 
could  not  possibly  have  been  prejudiced  by  the  evidence,  because  he 
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understood  when  the  entry  was  made  that  the  lands  were  subject  to 

entry  as  and  for  a  homestead. 

We  are  now  brought  in  this  discussion  to  consider  questions  re- 
siK'cting  the  action  of  tlie  court  in  excKiding  and  adniitling  certain 
testimony.  It  is  to  be  kept  in  mind  throughout  this  investigation  that 
there  was  involved  under  each  count  of  the  indictment  two  pivotal  is- 
sues. There  roust  have  been  perjury  committed  by  the  designated  affi- 
ant and  the  procurinpf  of  the  affidavit  by  the  defendant.  An  indisp>en- 
sable  clement  of  tlic  lirst  postulate  is  that  the  imputed  false  statement 
by  the  afliant  nmst  have  been  willfully  and  corruptly  made;  and  in 
the  second  instance  the  defendant  must  have  procured  the  making 
thereof  with  knowledge  of  the  fact  that  the  afliant  was  swearin.?  falsely. 

The  contention  of  the  defendant,  inter  alia,  is  that  up  to  and  includ- 
ing the  time  of  the  making-  of  tlie  filing  affidavits  the  defendant  un- 
derstood, and  so  the  afliants  were  given  by  him  to  understand,  that 
the  construction  placed  by  the  land  office  department  on  the  home- 
stead laws  in  respect  of  soldiers  and  widows  of  soldiers,  sudi  as  the 
entrymen  in  question,  was  ftiat  they  were  not  required  to  make  acttial 
settlement  upon  and  cultivate  in  person  the  land  to  entitle  them  to  make 
final  proof  and  obtain  a  patent;  that  it  was  permissible  for  tlie  defend- 
ant to  furnish  them  the  money  to  make  such  entry  and  the  improve- 
ments thereon;  and  that  they  might  thereafter,  at  their  option,  deed 
him  the  land  at  a  given  price  plus  the  money  so  advanced  by  him. 
Quite  different  is  the  crime  of  perjury  as  applied  to  such  situation 
from  the  instance  of  a  conspiracy  to  fraudulently  obtain  the  use  and 
title  to  public  lands  under  simulated  homestead  entries.  In  the  case  at 
bar  the  crucial  question  is  the  willful,  corrupt  swearing  of  the  appli- 
cant, and  the  procurement  tliercto  by  the  defendant  with  guilty  knowl- 
edge of  the  false  statement. 

To  support  his  contention,  in  part,  the  defendant  offered  in  evidence 
what  is  known  as  Esdiibit  A  in  the  record,  designated  "Instructions. 
Department  of  the  Interior.  General  Land  Office.  Washington  D.  C, 
July  7,  1904.  Registers  and  Receivers,  U.  S,  I^and  Offices" — which 
is  as  follows: 

"Sirs:  The  Dopflrtnioiit  lield  Df'cember  7,  liX)3t  In  tbe  Anoa  BOWCB  case 
(32  Laud  Dec.  Dep.  Int.         as  follows: 

••*Tlie  widow  or  minor  ohlldron  of  a  deceased  soldier  or  sailor,  mnklng 
hnmo<?tcncl  oiitrr  nndor  «?(>rtion  2".07  of  the  Revised  Statutes  [TT.  S.  Comp.  St. 
I'JOl,  p.  1417],  must  oniiply  with  the  requlremeiits  of  the  homestead  laws  as 
to  residence  and  cultivntion  to  tbe  same  extent  as  a  aoldler  or  eailor  making 
entry  under  f^tion  2r!04. 

•*'The  T'l^ht  to  make  entry  under  section  2307  Is  not  transferable,  and  any 
contract  entered  into  either  before  or  after  oitiy,  wblcb  Gontemplatee  tbe  sale 
thereof,  iK  in  violation  of  hiw 

**  'Directions  given  tJmt  all  i)crsouB  having  uncompleted  homestead  eutries 
made  under  section  2307  be  Immediately  notified,  by  reiefstered  letter  to  the 
last  known  address  of  the  party  making  the  entrr.  ns  shown  hy  the  rtvords 
of  the  land  olllce,  that  if  they  desire  to  retain  »wh  entries  they  will  be  re- 
quired to  besrin  actual  residence  apon  tbe  land  within  six  months  from  the  to- 
snnnee  of  (=ni'  h  nnfioe,  or.  if  thry  so  elect,  they  will  bo  ponnlttcd  to  relinquish 
their  entries,  without  prejudice  to  their  homestead  rights,  by  giving  notice  of 
ftucb  Section  within  the  same  tlma' 

"(1)  You  aro  thrr.  Ton'  directed  to  at  onrt>  notify,  by  registercil  letter  ad- 
dressed to  the  last  known  address  of  the  eotryman  as  shown  by  your  office 
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records,  each  person  having?  an  uncumpletod  llOmeStead  eiltiy  made  under  (MKS 
tlou  2307  of  the  Revised  Statutes: 

"(a)  That  he  is  required  under  his  existing  entry  to  eomplj*  with  the  re- 
quirements of  the  homestead  law  as  to  residenoe  and  cultivatiun  to  liie  same 
e\-tt"it  as  is  riH|uiti'(l  of  a  soldier  or  wiiilor  making  entry  under  section  2304 
oi  the  Itevised  Statutes;  that  is,  for  such  period  as.  when  added  to  the  mili- 
tary or  naval  service  relied  apon*  diall  equal  the  required  period  of  five  years, 
with  this  exception,  that  where  a  soldier,  wliose  serv  ice  is  (leiM>nded  uiion,  died 
during  his  term  of  enlistment,  the  whole  term  of  his  enilsttnent  will  be  cred- 
ited upon  tbe  period  ct  residence  and  cultlvatUm  required  under  the  home- 
atead  laws. 

*'(Jb)  That  the  right  to  make  homestead  entry  under  section  2307  of  the 
RoTlsed  Statutes  Is  not  transferable,  and  that  any  contract  entered  Into,  prior 
to  ttie  ronipiettnn  of  final  «Dti7,  whldb  contemplates  the  sale  of  tbe  iand,  Is 

In  violation  of  law. 
**(c>  That  under  departmental  mUng  he  la  allowed  six  montbs  from  date 

of  your  Irttcr  of  notification  within  which  to  begin  actual  residence  upon  the 
land  heretofore  entered,  and  that  should  he  fail  to  begin  such  residence  prior 
to  tbe  expliatlon  of  sodi  period  of  six  numthe  and  thereafter  maintain  same, 
bis  entry  will  be  subject  to  contest  and  cancellation  for  abandonnient. 

**id)  That  should  be  so  elect  he  will  be  permitted  to  relinquish  his  existing 
entry  without  prejudice  to  bis  right  to  make  another,  provided  he  shall  file 
In  your  office,  within  the  ahove-inentloinnl  iwrlod  of  six  m  oudis,  a  rellnquldl* 
ment  of  all  right,  title,  and  interest  under  his  existing  entry. 

"(2)  Upon  the  filing  in  your  office  of  such  a  relinquishment  you  will  Imme- 
diately cancel  the  entry  and  hold  tbe  land  formerly  covered  by  such  entry 
subject  to  <lis|)osal  as  in  other  cases  made  and  provided  for. 

**(3)  Until  the  expiration  of  the  period  of  six  mouths  no  existing  entiy  un- 
der section  2307  of  the  Bevlsed  Statutes  will  be  subject  to  contest  upon  the 
gronnd  of  abandonment 

"(4)  At  the  expiration  of  said  period  of  six  months  you  will  report  each  case 
sofieratidy  to  this  office  with  proof  of  service  of  notice  as  abore  required  np- 
OTi  tlie  entrj'iTD!!!.  for  filiivj:  with  tlie  papers  relating  to  SUGh  case  and  fOr 
such  further  action  as  the  tacts  of  tbe  case  may  warrant.** 

To  the  admission  of  this  circular  the  district  attorney  objected  for 
incompetency,  irrelevancyt  and  immateriality.  In  that  connection  he 
offered : 

"To  admit  upon  riip  record  tbat  formerly  (bo  opinion  prevailed  In  tbn  lo^^al 
office  at  Minot,  as  testified  to  by  some  of  the  wltnessea,  that  residence  was 
onneceseary  on  tbe  part  of  widows  of  soldiers  entering  lands  under  the  home- 
jstend  1n\v.  nnd  that  on  July  7th  instructions  were  received  from  tbe  Ctoieral 
Laud  Otht-e  correcting  that  impression  and  reversing  it,  and  instructing  the 
local  tend  ofllce  to  notify  all  such  entrymen  to  establish  a  residence  within 
six  months,  and  that  such  notices  were  sent  out  by  the  local  land  offlce  to  each 
of  the  entries  of  tbat  character  involved  in  this  case.  Beyond  tbat,  we  object 
to  the  introduction  of  this  exhibit  for  the  reasons  stated,  and  that  its  contents 
are  hearsay  and  not  admissible  under  any  of  the  Issues  InvolTsd  here." 

The  conrt  said: 

**I  think  th^re  is  matter  In  this  exhibit  which  would  be  highly  prejudicial 
tf  It  was  lecdved,  and.  In  Tlew  of  tbe  admission  which  tbe  government  has 
madek  the  objectton  Is  sustained." 

We  are  inclined  to  the  opinion  that  this  letter  of  instnictions  from 
the  land  office  department  was  of  tlie  nature  of  a  regulatory  rule  of 
the  Interior  Department,  under  the  immediate  control  of  tfie  Com- 
missioner of  the  General  Land  Office.  Mr.  Justice  Brewer,  in  Caha 
V.  United  States,  15%  U.  S.  221,  222,  14  Sup.  Ct  513,  517,  38  L.  Ed. 
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415,  speaking  of  rules  and  regulations  prescribed  by  the  Interior  De- 
partment not  having  been  formally  offered  in  evidence,  said : 

"We  are  of  opinion  thnt  thvre  wns  no  necf'ssft^-  for  a  formal  Intr  n^K  tlon 
In  evidence  of  such  rules  und  regulations.  Tlioy  tire  matters  of  wiileLi  courts 
of  the  United  Statai  take  judicial  notice.  Questions  of  a  kindred  nature  have 
b<  (  n  frequently  presented,  nn  l  it  may  be  laid  down  as  a  general  rule,  de- 
ducible  from  the  cases,  that  vvherever,  by  the  express  language  of  au  act  of 
Obngreaa,  power  is  Intrusted  to  either  of  tbe  principal  departments  of  govern- 
ment to  prescribe  nil«>s  and  regulatlon<5  for  the  transaction  of  busfnesa  In 
which  the  public  Is  Interested,  and  In  respect  to  which  they  have  a  right  to 
participate,  and  by  which  they  are  to  be  controlled,  the  mies  and  regalatlona 
prePcrih(Mi  !ii  pnrsnanee  of  such  authority  become  a  mass  of  that  body  of  pub- 
lic refx>ras  of  which  the  courta  taiie  judicial  notice" — citing  a  number  of  au- 
thorltiea. 

Section  463,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901,  p.  267],  provides 

that: 

**The  commissioner  of  the  general  land  office  shall  perform,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  all  executive  duties  appertalnliMr  to 
the  snrveylnj?  and  sale  of  the  public  lands  of  the  United  States,  or  In  any 
wise  respecting  such  public  lands,  and,  also,  such  as  relate  to  private  claims 
of  land,  and  the  issuing  ot  patenta  for  all  granta  of  land  imdar  the  authority 
of  the  government.'* 

Section  2478,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  1586],  de* 
dares  that: 

"The  commissioner  of  the  general  land  oflnce,  under  the  direction  of  the 
Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into  execution, 
by  appropriate  regulations,  every  part  of  the  provisions  of  this  title  not  other* 
wlae  epedally  piovlded  for." 

The  document  in  question  was  a  pronouncement  by  the  General 
Land  Oftice  Departiiicnt  establishing  a  permanent  regulation  respect- 
ing entries  of  the  public  lands  pertinent  to  the  entries  in  question. 
It  is  observable  that  in  the  statement  of  Mr.  Justice  Brewer,  supra,  he 

did  not  say  that  such  a  rccfiilation  from  the  department  could  not 
formally  be  introduced  in  cvi'lencr,  but  that  even  without  such  fonnal 
presentation  the  court  sl^niid  take  judicial  notice  tlicreof.  How  was 
tlie  defendant  to  obtain  tlie  benefit  of  this  regulation  if  it  were  not 
placed  before  the  jury?  The  only  way  he  could  get  a  ruling  on  Its 
legal  effect  and  competency  was  to  present  it  to  the  court  as  a  matter 
of  evidence  to  go  to  the  jur^-.  The  court  did  not  exclude  it  on  the 
ground  that  it  need  not  be  formally  offered  in  evidence  as  the  court 
would  take  judicial  co.c:nizance  thereof  and  in  its  admission  or  its  di- 
rection to  the  jury  deiine  and  limit  its  eftect;  but  it  was  excluded 
because  the  district  attorney  consented  that  it  might  go  upon  record, 
as  an  admission  that  formerly  tlie  opinion  prevailed  in  the  local  office 
at  Minot,  etc.,  thus  undertaking  to  limit  the  language  and  purport  of 
the  rccrulation  by  his  own  interpretation.  The  court  having  thus 
Ixirred  it  from  the  consideration  of  the  jury  for  any  purpose,  after  it 
was  pressed  for  consideration,  it  was  neither  respectful  nor  necessary 
for  defendant's  cotmsel  to  urge  it  in  other  manner  to  secure  the  benefit 
of  the  exception  taken  to  the  court's  ruling.  Long-Bell  Lumber  Com- 
pany v.  Stump,  86  Fed.  583,  30  C.  C.  A.  2(;o ;  Glover  v.  United  States, 
147  Fed.  431,  77  C.  C.  A.  450.  The  defendant  was  entitled  to  have  the 
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jury  consider  the  whole  regulation  and  determine  whether  or  not  it 
was  an  implied  admission  by  the  department  of  government  intrusted 
with  the  matter  of  rqg^ating  such  entries  of  the  public  lands  that 
hitherto,  up  to  the  ruling  in  the  Anna  Bowes  Case,  actual  settlement 
and  cultivation  upon  such  lands  by  soldiers  and  soldiers'  widows  were 
not  required.  It  tended  to  confirm  the  testimony  of  the  defendant  of 
his  understanding  of  the  practice  in  that  respect,  and  bore  directly 
upon  the  essential  issue  of  crimuial  intent. 

In  all  fairness  to  the  defendant,  as  a  corroborating  &ct  of  his  claimed 
understanding  of  the  practice  aforesaid,  this  slioiild  have  been  admitted 
on  the  sharp  conflict  between  his  testimony  and  that  of  the  witness 
J.  R.  Hall.  The  government  was  indulged  to  go  back  more  than  three 
years  prior  to  the  finding  of  the  indictment  to  inquire  of  said  Hall  re- 
specting a  verbal  arrangement  between  him  and  the  defendant  for  en- 
tering the  land  in  the  Minot  district,  who  detailed  a  conversation 
claimed  to  have  been  had  with  the  defendant  about  his  cntr}- ;  that  he 
was  conscious  of  committing  perjury  when  he  swore  to  his  application ; 
and  that  he  did  it  in  carrying  out  his  understanding  with  the  defend- 
ant, to  the  effect  that  in  consideration  of  the  sum  of  $200  he  was  to 
convey  this  land  to  the  defendant  on  making  final  proof,  which  the  de- 
fendant  denied ;  and,  further,  that  he  (HaU)  did  not  make  actual  set- 
tlement and  iiTiprovement  thereon.  It  would  be  a  corroborative  cir- 
cumstance for  the  defendant  to  show  that  it  was  the  common  under- 
standing, acquiesced  in  by  the  laud  office  department  up  to  that  time, 
that  no  such  actual  settlement  and  cultivation  by  the  entrynien  were 
required ;  and  most  certainly  it  bore  upon  the  question  as  to  whether 
or  not  the  defendant  in  that  respect  was  guilty  of  subornation  of  per- 
jury- in  Hall's  case. 

There  are  many  assignments  of  error  respecting  the  action  of  the 
court  in  allowing  certain  questions  asked  by  tlie  prosecution  and  the 
disallowance  of  questions  on  tlie  part  of  the  defendant.  We  will  only 
consider  such  of  these  errors  as  are  deemed  representative. 

Mrs.  Arnold  was  one  of  the  persons  charged  to  have  made  a  false 
affidavit  by  the  procurement  of  the  defendant.  She  was  introduced 
as  a  witness  by  the  government,  and  was  by  no  means  an  unwilling 
witness.  To  siiow  the  defendant's  conscious  sense  of  irregularity  in 
his  action  in  this  matter,  this  witness  testified  respecting  a  conversation 
had  with  the  defendant  after  she  was  advised  that  the  later  ruling  of 
the  land  office  department  required  that  she  make  an  actual  setdement 
and  cultivation  of  her  homestead,  and  after  she  moved  on  to  it.  She 
testified  tliat,  after  she  received  a  letter  from  tlie  land  office  saving 
it  wa*;  unlawful  for  her  to  take  tii>  land  under  a  contract,  she  saw  the 
deicudant  in  January  and  February,  1905,  when  slie  had  a  conversa- 
tion with  reference  to  the  land;  "and  he  told  me  that  the  law  was 
changed,  that  I  would  have  to  go  and  prove  up  the  land.  I  asked  him 
if  it  was  worth  proving  up,  and  he  said  'Yes,'  it  was  a  better  piece  of 
land  than  he  thoufjht  it  was  when  he  took  it  up,  and  also  said  that  when 
it  was  proved  up  it  would  be  worth  a  thousand  dollars.  When  I  came 
back  I  often  saw  and  spoke  to  Mr.  Nurnberger;  that  is  when  1  came 
back  to  live  on  the  land.  I  had  no  conversation  in  particular  that  I 
remember  of  with  Mr.  Nurnberger  on  the  subject  of  this  contract  that 


Digitized  by  Google 


ass 


Si  C.  C.  A.  KEP0ET8, 


I  made  with  him."  Whereat,  the  district  attorney  asked  tlie  foUowiDg 
question : 

**Well,  siTe  m  tbe  general  oonveraatioii  70a  had  wltb  him  theo.** 

To  which  the  defendant  inter]>.o<;ed  objection  that  it  was  incompetent 
because  relating  to  a  matter  occurring  subsequent  to  the  matters  al- 
leged in  the  indictment  counting  on  this  entry,  and  the  intent  of  the  de- 
fendant not  being  an  essential  element,  etc.  The  objection  was  over- 
ruled. The  witness  answered : 

"Why,  ho  spoke  about  8om»'  oiu'  cottlnir  liitn  in  tronttlo.  •  ♦  •  I  lUlTe 
had  uo  oonrenwtiou  with  Nuruber^er  sluce  I  came  to  Fargo,  but  have  talked 
with  him  00  different  things,  bnt  not  on  this  eliice  I  came  to  Fargo  here  as  a 
wltneeB.  He  told  me  to  tell  the  truth." 

Jier  auiiwer  was  not  satisfactory  to  the  prosecution,  and  tliereupon 
the  district  attorney  asked  the  following:  question: 

*'I  waut  to  refresh  your  ret-ol lection.  Do  you  reniernl)er  Mr.  Numltorsrer 
saying  to  you  sin**  you  «.>ame  to  Fargo  that  If  It  were  not  for  his  sons  that  lie 
would  let  the  trial  ^o.  -.uu]  that  be  told  you,  *I  said  to  my  sons  to  get  out  of  the 
blamed  state  and  let  It  go?'** 

This  was  objected  to  as  leading  and  cross-examination  of  the  gov- 
ernment's witness.  The  objection  was  overruled.  The  witness  an- 
swered : 

*  Why,  be  said  something  but  i  don't  remember:  I  can't  remember  Just 
what  be  said." 
"Q.  State  whether  or  not  that  was  the  substance  of  It" 

Objoctiun  was  a_i:,''ain  interposed  on  the  ,c:round  tliat  it  called  for  a 
conclusion  of  tlie  witness.  Tliis  objection  was  overruled.  The  wit- 
ness answered; 

*'Yes.  I  can't  repeat  the  wurd8  be  said.  It  was  something  like  that,  but  I 
can't  nememher  the  words  he  said.  I  think  It  was  to  that  effect." 

It  must  be  confessed  tliat  tliis  was  most  obnoxious  to  the  objection 
of  a  leading  examinatiuii  of  the  prtjsecution's  own  witness.  It  not  only 
suggested  the  matter  desired,  but  put  words  in  the  mouth  of  the  wit- 
ness who  could  then  only  say  "it  was  something  like  that."  The  gov- 
ernment^  however,  got  the  full  force  of  the  words  suggested  by  the 
prosecutor. 

The  same  ofTcnsc  was  repeated  in  other  instances;  strikinc^lv  so 
in  the  case  of  Hall,  the  affiant  named  in  the  tenth  count  oi  the  indict- 
ment, on  which  a  conviction  was  had.  He  had  no  written  contract 
with  the  defendant  respecting  the  land,  and  testified  about  conversa- 
tions he  had  with  the  defendant  in  1902  respecting  the  entry.  He  ad- 
mitted  that  he  was  conscious  in  making  the  affidavit  that  he  was  swear- 
ing to  what  was  not  ri-^dit,  that  he  did  not  intend  to  comply  with  the 
homestead  law  in  makincr  settlement,  cultivation,  etc.,  and  that  he  did 
nut  tile  in  good  faith.  Thereat  the  district  attorney  asked  the  follow- 
ing question: 

"Wasn't  It  the  facts  under  which  you  came  out  there  and  the  purposes  for 
which  you  came  out  there?" 
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This  was  objected  to  on  the  ground  that  it  was  leading  and  sug- 
gestive. The  obtection  being  overruled,  the  witness  answered: 

"Ves.  >4lr.  I  knew  at  that  time  about  my  arrnnuonioDt  with  Mr.  Nurul)er- 
ger.  There  was  no  other  fact  or  clrcunistanco  with  reference  to  my  coming 
out  to  North  Dakota  to  taive  up  hinds  whicli  affected  my  rights  In  any  way 
to  my  knowledge  except  my  arranirtMiuMits  with  Mr.  Numberger." 

"Q.  Any  impn:*ss!on  that  you  had  that  tlie  transaction  was  wrong,  was  it 
based  on  an^'thiug  else  than  your  urruugeuieut  with  Mr.  isuruberger?  That 
te.  was  tliat  all  or  was  there  more?** 

This  was  objected  to  on  the  crroimd  that  it  was  leading,  suggestive, 
and  argumentative.  The  objection  was  overruled,  and  the  witness  an- 
swered: 

*'WeIl.  I  conldBt  take  the  oath  without  doing  wrong;  that  is  the  way  I  took 
it.  I  couldn't  fuUUl  my  contract  without  doing  mmethl^  that  I  thought  was 
not  right" 

In  the  examination  of  Mrs.  Lowell,  one  of  the  affiants  counted  on  in 
the  indictment,  the  prosecution  being  concerned  to  sliow  tliat  she  made 
the  affidavit  reriting  that  she  applied  to  enter  the  land  for  a  home- 
Stead,  not  to  inure  to  the  benefit  of  another,  and  tliat  she  was  induced 
thereto  by  the  defendant,  the  followhig  questions  were  asked: 

•'Q.  State  whether  or  not  the  manner  in  which  tho  business  was  done  and 
the  extent  to  which  It  was  done  bgr  Mr.  Number;:*  r  bad  anything  to  do  with 
making  yon  believe  that  It  was  proper  and  lawful?" 

Objection  thereto  being  overruled,  she  answered: 
**He  didn't  say  anything  about  It;  whether  It  was  or  not" 

This  hr-rnrr  tiTT=atis factory  to  the  prosecution,  it  was  followed  up  with 

the  further  question  : 

**What  I  want  to  get  at  is  this:  State  whether  or  not  you  was  led  to  be- 
Ilere  and  did  believe  that  the  traneactlOD  was  proper  because  it  was  done 
openly  by  so  many  people  there  at  that  time,  whether  that  had  anything  to  do 
with  it" 

Objection  to  this  was  overruled,  and  she  answered: 

**Ye».  8lr;  when  the  affidavit  wan  read  over  to  me  by  the  lawyer,  I  heard 

him  say  'that  niy  said  application  is  lioiicstly  aiul  In  pood  faith  made  for 
the  purpose  of  actual  settlement  and  cultivation  and  not  for  the  benefit  of 
any  other  person,  persons,  or  corporation,'  but  I  didn't  nnderstand  that  way. 
I  also  heard  the  Inw  vpr  read,  'and  that  I  will  faithfully  and  honestly  endeavor 
to  comply  with  ail  the  reauiremeuta  of  the  law  as  to  settlement,  residence  and 
mltlvatlon  neeetmry  to  aoqntre  title  to  the  land  applied  for/  and  that  I  am 
Hot  actin;?  as  apent  for  ari,\  person,  ix^»rixiration  or  syndicate  to  j;ive  them  the 
benetit  of  the  land  entered  or  any  part  thereof  or  of  the  tinitier  thereon.'  and 
*that  I  do  not  apply  to  enter  the  same  for  the  purpose  of  8|H?culation  but  in 
g:oo<l  faith.'  etc.  lUit  I  don't  n-nicndHT  him  roadiup  'and  tliat  I  have  not  di- 
rectly or  Indirectly  made  and  will  not  make  any  agreement  or  contract  in  any 
M-ay  or  manner,  with  any  person,  or  persons,  corporation,  etc.,  by  which  tho 
title  I  might  acquire  from  the  government  should  Inure  in  Whole  or  In  part 
to  the  benefit  of  any  person  except  myself." 

Finney  Is  another  entryman  counted  on  in  the  indictment.  He  had 
a  written  agreement  with  the  defendant  respecting  the  arrangement  be- 
tween them.  He  was  a  witness  for  the  government  The  district  at- 
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torney,  over  the  objection  of  the  defendant,  was  permitted  to  inter- 
rogate him  as  fc^ows: 

"Wbat  was  the  agreement  betw«ati  90a  and  NombecBer,  Jost  state  It  all?^ 

This  was  objected  to,  inter  alia,  tiiaL  as  the  agreement  was  in  writ- 
ing it  spoke  for  itself^  and  if  verbal  the  proper  way  to  show  what  it 
was  was  to  state  the  terms  thereof.  Then  the  district  attorney  asked: 

"State  whether  or  not  yon  made  the  trip  to  North  Dakota  and  filed  on  tlie 
land  to  cany  ont  yoor  agreement  with  Miunberger." 

He  answered: 

''Well,  that  was  atNmt  the  stoe  o<  It** 

When  the  defendant  was  on  the  witness  stand  he  was  asked  by  his 

counsel : 

"You  may  state  If  at  any  time  you  made  a  coutract  with  anybody  to  locate 
tbesn  on  lands  under  the  tenna  of  which  yon  wen  to  have  the  land  at  all 
events  when  he  proved  mn** 

The  court  sustained  objection  to  this,  ile  was  further  asked  by  his 
counsel : 

**8tate  what  the  terms  and  conditions  of  yonr  agreement  weee  when  yon  lo- 
cated her  (meaning  Mrs.  Araold).** 

Remarkably  enough,  in  view  of  rulings  by  the  court  on  like  objec- 
tions interposed  by  the  defendant's  counsel,  the  objection  to  the  above 
question  was  sustained  on  the  ground  that  it  ''called  for  a  conclusion 

and  not  a  conversation  and  documents." 

The  general  rule  undoubtedly  is  to  leave  the  propriety  of  leading 
questions  to  the  sound  discretion  of  the  trial  court,  the  exercise  of 
which  is  not  ordinarily  ground  of  error.  The  application  of  the  nde 
obtains  where  the  witness  is  apparently  unwilling,  or  unfriendly  to  the 
questioner,  or  where  the  party  has  been  misled  by  previous  assurances 
to  counsel.  Tt  must,  however,  be  conceded  that  the  abuse  of  such  dis- 
cretion would  have  no  corrective  if  it  were  rigidly  maintained  that  it 
is  not  reviewable.  The  repeated  indulgence  to  the  prosecutor  in  put- 
ting leading  questions,  and  in  form  to  suggest  the  answer,  and  calling 
for  the  mere  conclusion  of  the  witness,  was  manifestly  unfair  and  prej* 
udicial  to  the  defendant.  Many  of  these  witnesses  were  not  unfriendly 
to  the  prosecution,  or  displayed  any  reluctance  to  aid  it.  After  the  rul- 
ing of  the  land  office  department,  indicated  by  said  Exhibit  A.  there 
was  some  tlurry  among  these  entrymen,  from  apprehension  of  ex- 
posure to  a  prosecution  for  perjury.  They  were  visited  by  an  inspector. 
Some  of  them  voluntarily  placed  in  his  hands  the  agreements  between 
them  and  the  defendant  under  which  he  undertook  to  find  die  lands. 
The  Avitncsses,  Arnold  and  Hall,  most  certainly  needed  no  suggested 
testimony,  or  to  have  put  in  their  mouths  words  to  express  it. 

It  were  but  affectation  to  pretend  that  these  witnesses  did  not  testify 
under  the  conscious  sense  that  probably  they  would  more  certainly  se- 
cure immunity  for  themselves  by  contributing  fredy  to  the  conviction 
of  the  defendant.  And  in  view  of  the  stress  under  which  die  affiants 
testified  it  was  hardly  charitable  to  press  them  for  an  answer  to 
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words  framed  by  the  prosecution  when  a  failure  to  respond  to  his  lik- 
ing might,  in  their  minds,  endanger  their  desired  immonity. 
Words  are  at  times  especially  significant.  If  counsel  are  permitted 

to  5;o  frame  a  question  put  to  their  own  witness  as  to  siijr^cst  the  an- 
swer desired,  there  is  always  imminent  danger  of  cr^'^ting  before  the 
jury  the  phrases  and  ideas  not  really  those  of  the  witness. 

Why  should  not  the  defendant  have  been  permitted  to  testify  that  he 
made  no  contract  with  any  of  the  affiants  in  question  whereby  he  was 
to  have  the  land  in  any  event?  It  was  permissible  for  him  to  testify 
that  he  did  not  so  understand  the  armnq^ement  he  made  with  them. 
It  is  settled  law  that  a  party  chnrgcd  with  the  commission  of  a  crime 
or  the  perpetration  of  a  fraud  may  testify  that  he  entertained  no  crim- 
inal or  fraudulent  intent.  The  very  gist  of  the  crime  of  perjury  is 
made  by  the  statute  itself  to  depend  upon  the  fact  that  tlie  oath  made 
should  not  only  be  false,  hut  the  falsehood  must  have  been  willfully  and 
oomiptly  asserted.  So  if  the  afiidavit  made  or  procured  was  in  ig- 
norance of  its  contents,  or  tinder  a  misapprehension  of  its  purpose,  no 
matter  how  culpably  negli^^ent  in  a  civil  action  the  party  micfht  be,  he 
could  not  be  convicted  of  perinry,  because  the  act  was  wanting  in  the 
required  wilifuincis  and  corruption.  Tlie  witness  should  have  been  per- 
mitted to  answer  the  question  as  to  whether  or  not  he  had  ever  made 
any  claim  to  the  land  entered  by  Mrs.  Arnold,  especially  in  view  of 
the  fact  that  the  district  attorney,  over  the  objection  of  his  counsel, 
was  permitted  to  show  by  the  cross-examination  of  the  defendant  that 
in  respect  of  some  lands  entered  by  some  soldiers  as  homesteads  as 
far  back  as  1900-1901,  not  counted  on  in  the  indictment,  the  defend- 
ant had  obtained  deeds  thereto  from  sucli  soldier  soon  after  the  entry, 
and  prior  to  final  proof.  If  that  were  permissible  against  the  defend- 
ant to  show  "guilty  knowledge,"  as  ruled  by  the  court,  why  was  it 
not  permissible  for  the  defendant  to  state  that  as  to  the  land  of  Mrs. 
Arnold,  who  had  testified  encrc^ctically  agaiii^t  him,  he  bad  made  no 
such  claim?  It  is  dnticuit  to  escape  the  impression  that  the  court  was 
either  too  indulgent  to  the  government  or  too  discriminating  against 
tiie  defendant. 

Justice  takes  delight  in  accordbg  to  every  human  being,  charged 
witb  the  commission  of  a  crime,  a  fair  and  impartial  trial.  Preserved 

rules  of  criminal  procedure  arc  tlie  outgrowth  of  lonq^  and  sane  ex- 
perience, buttressed  by  the  earnest  study  and  wisdom  of  jurists  and 
lawgivers.  They  may  be  hedged  about  bv  some  refinements,  unjustly 
stigmatized  bjr  overzealous  partizans  as  **mere  technicalities,"  yet  ju- 
dicial, impartial,  history  attests  the  fact  that  often  they  constitute  ef- 
fective barriers  against  tmreasoning  passion  and  the  behests  of  spas- 
modic clamor. 

Complaint  is  made  of  that  portion  of  the  charge  to  the  jury  in  which 

the  court  said : 

**Tbe8e  affidavits  are  before  you.  They  will  go  to  the  jury  room  vvitli  you. 
It  la  CODoeded  in  each  case  that  the  entrymen  swore  to  the  affidavit  That  is 
onp  fnct  wo  start  out  with,  wiiat  Is  the  secoBd  fact?  Did  tlieae  affldavlts 

contain  any  statement  which  was  not  true?" 

The  court  then  said,  if  the  statements  were  true,  that  was  the  end 
of  the  case ;  if  they  were  not  true,  the  jury  would  proceed  to  the  in- 
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quiry  as  to  whether  the  entrymen  siiMictl  the  affidavits  knowint:^  that 
they  contained  those  statements,  or  any  of  them,  and  that  any  such 
statement  was  not  true;  if  they  did  and  intentionally  swore  to  the 
afiidavit,  they  committed  perjury. 

The  generalization  of  this  direction  was  calculated  to  mislead  the 
jury.  It  apparently,  to  the  mind  of  tiie  laymen,  narrowly  directed  at- 
tention to  the  effect  of  the  mere  recitals  of  the  affidavit.  It  author- 
ized the  jury  to  find  that,  if  the  afliant  did  not  intend  to  make  actual 
settlement  on  and  cultivation  of  the  land,  the  oath  was  criminal;  al- 
though the  affiant  may  have  understood  and  believed  that  as  applied 
to  his  or  her  condition  and  privilege,  the  affiant  was  not  required  to 
make  settlement  on  and  cultivate  the  land;  and  therefore  gave  no 
heed  to  such  recital  in  the  affidavit,  rejifarding  it  as  formal  and  not  ma- 
terial. The  oath,  under  such  conditions,  would  not  be  willful  and 
corrupt,  as  it  would  be  wanting  in  essential  criminal  intent.  The 
charge  should  have  been  so  qualified  in  the  immediate  connection  to 
avoid  the  danger  of  the  jury  being  misled  by  the  stress  laid  upon 
the  abstract  recitals. 

Other  errors  are  pressed  for  consideration,  but  they  are  not  of  suffi- 
cient importance  to  justify  the  ftirther  extension  of  this  prolong^ed 
discussion ;  and  the  matters  complamed  of  may  rectify  themselves  on 
a  second  trial. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  re- 
manded»  with  directions  to  grant  a  new  trial. 

HOOK,  Circuit  Judge  (dissenting).  That  the  defendant  was  guilty 
was  shown  overwhelmingly  and  beyond  every  reasonable  doubt.  In- 
deed, the  proof  went  to  the  verge  of  confession.  The  matters  men- 
tioned in  the  opinion,  even  if  tmexp1:iineil  in  the  voluminous  record  of 
a  long^  tri.d,  which  I  think  is  not  tlie  case,  contributed  nothing  to  an 
unjust  result.  The  contention  of  counsel  that  the  District  Attorney 
was  occasionally  allowed  to  ask  leading  questions  is,  it  seems  to  me,  a 
fair  illustration  of  the  merit  of  the  ^frounds  relied  on  for  reversal. 


066  red.  T3r,.) 

GRAY  V.  GRAND  TItUNK  WESTERN  RT.  00. 

(Oircult  Court  of  Appeals^  Serenth  Circuit.   May  18^  UMT.  BebearlDf  Denisd 

Oct  22,  1907.) 

Kow  1^. 

X,  I/iiirrATioN  OF  Actions— Plea nvNo—DmuaaEB  Raistxo  Dkfejtse. 

Under  tiie  coumioa-law  practice  in  tmm  In  Illiuoia,  tlie  aue^tion  of  IlmU 
tation  cannot  be  nlted  on  denitfier  to  a  dedaratioa 

[Ed.  Noto  — For  cases  in  point;  see  Oent  Dif.  vol.  88,  Limttatf<m  of  Ac- 
tions, §5  670  ^75. 

Conformity  of  practice  in  conimou-law  actions  to  that  of  state  court, 
see  notes  to  O'Connell  v.  Beed,  9  G  Gl  A.  9H;  Nederland  Life  ma.  Oo. 
Hall.  27  a  a  A.  392.] 

2.  nKCRTVPRs— Irjubub  BuuLTxno  ffBOM  OFBaaTxon  «r  Faomrr— Natubb  or 

It  Is  the  settled  doctrine  of  the  federal  conrts  that  a  receiver  is  not 

personnlly  li-iMo  for  uijuries  arising  thr^ncrh  Tif>::!!tTPnt  oporatioTi  of  the 
property  not  due  to  hia  personal  uegilgeuce.  but  an  action  agaiust  him 
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for  purh  in  juries  Is  !n  Inw  one  ngatnst  the  receivership  in  whicb  the-  judf:- 
ment  recovered  can  be  enforced  odIj  against  the  property  or  funds  in  bis 
lumd%  and  wbtdi  cannot  be  maintained  after  tl^  recdverahfp  baa  been 

cloned  and  the  receiver  discharged. 

[Ed.  Note. — For  cases  in  point,  see  O^nt.  Dig.  vol.  42,  RpcelverH,  §  322. 

Actlouii  by  and  against  receivers  of  federal  courts,  see  uote  to  J.  L  Case 
Plow  worm  T.  Finka,  25  a  G  A.  40.] 

S>  Said— ABSDiiFnoii  ow  Tjabit.itt  bt  PraooAaBB  or  Pbopbbtt— Natubb  or 

LlABIUTT. 

Wbete  by  the  local  law  the  obligation  assumed  by  a  successor  or  pur- 
cbaaer  wbo  talces  over  property  or  a  fund  from  a  reoeiveribtp,  with  as- 
sumption of  linljilities,  is  one  of  direct  liability,  and  not  merely  equitable, 
for  the  payment  of  claims  cbargeable  against  the  property  or  fund,  such 
local  law  ti.xes  the  i  iture  of  the  cause  of  action  for  tbe  enforeement  of 
purli  liability  in  a  (>  !(  r:il  oonrt,  and  an  .^f^tlon  nt  hiw  mny  be  maintain- 
ed in  such  court  against  tbe  purchaser  alone  to  recover  for  a  personal  In- 
Juiy  for  wbicb  tbe  property  in  tbe  banda  of  tlie  reoelver  waa  diargeable. 

4.  PtJCAOiNO — Declaration— Duplicity. 

A  declaration,  In  an  action  to  recover  for  a  tort  committed  by  railroad 
receivers,  against  a  luin  haser  which  succeeded  to  the  property.  Is  not 
-bad  for  duplicity  l)ecause  it  alh^ies  as  grounds  of  liability  an  express 
assumption  of  liability  for  all  claims  agaln.st  the  receiverslifp.  and  also 
that  tbe  defendant  succeeded  to  betterments  and  improvements  made  by 
tbe  receivers  from  earnings  of  tbe  recelversbip  wblcb  were  liable  for 
plaintiff's  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  3d,  Pleading,  |§  134- 
187.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

This  writ  of  error  is  from  a  final  Judgment  against  the  plaint iil  in  error,  as 
plalntifT  !»(  i(nr,  upon  demurrer  snstnincd  to  the  declaration,  aa  finally  amend- 
ed, and  election  to  stand  by  sucb  declaration. 

Tbe  transcript  of  record  shows  that  the  plalntiflT  in  error  filed  suit  In  tres- 
pns?!  on  the  case,  December  7.  1000,  in  the  superior  court  of  Cook  county, 
against  F.  C.  Austin  Manufacturing  Company,  and  E.  W.  Meddaugb  and 
Henry  B.  Joy,  as  receivers  of  Chicago  &  Grand  lYunk  Railway  Company ;  and 
thnt  fn  ino?,  tbe  Grand  Trunk  Western  Railway  Company  was  linplendcd  as  a 
deiendant  therein.  Subsequently,  after  issues  Joined  and  trial  in  tliat  court 
npon  wbicb  yeidfct  was  set  aside,  tbe  proceedings  resulteil  in  aabmi^iBiim  to  a 
dismissal  as  to  the  defendant.*?  Austin  Manufactm-iiie^  Conip.Tny  and  tbe  re- 
ceivers (upon  suggestion  of  tbe  death  of  one  rei-eivcr  and  discharge  of  tho 
other,  and  delivery  of  all  the  railroad  property  to  tbe  defendant  Grand  Trunk 
Western  Railway  Company),  and  f ' ntinnance  of  the  cause  with  a  new  trial 
granted  as  against  the  Grand  Trnnl;  Western  Hallway  Company.  Thereupon, 
on  application  of  aocb  remaining  defendant,  the  cause  was  removed  to  tbe  Cir- 
cuit rourt  of  the  United  States,  on  June  ID,  190'.  Other  proceedings  In  tbe 
Superior  Court,  wbicb  are  referred  to  in  the  transcript,  are  not  material  upon 
tbis  writ  of  error.  Several  amended  declarations  were  filed,  resulting  In  ^e 
f!nai  ;tT!i»nded  declaration,  upon  wbicb  tbia  judgment  of  diamlasal  rests  .un- 
der demurrer. 

TbIs  declaration  avera  tbat  tbe  plalntiir  In  error  was  injured  on  Marcb  6. 

•\<M-':i  In  f>itemtlrtns  of  the  raiirnod  under  receivers  named,  thronph  neplipeiico 
in  «uch  oi)eration,  while  he  was  "in  tlie  exercise  of  due  care  and  caution  about 
tils  own  safety."  and  that  the  receivers  were  appointed  and  acting  nnder  or- 
ders  of  the  t'nlted  States  Court  for  the  Eastern  District  of  Michigan.  In  fore- 
closure proceedings  against  tbe  railroad  company  then  owning  the  road.  For 
recovery  tberenpon  against  the  defendant  in  error,  subsequent  proceedings 
in  that  court  under  a  fnrr  losure  decree  are  averred  in  the  flllncr  of  a  peti- 
tion by  the  defendant  in  error,  as  purchaser  under  the  decree,  and  an  order 
of  tbe  court  granting  tbe  prayer  of  tbe  petition;  each  entitled  In  tbat  cause 
and  reading  as  follows: 
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Firv^t.  "T!)!<^  petition  Of  tbe  Grand  Trunk  Western  Ballway  Obmpany  re- 
spectfully HliUWB: 

"(1)  Thnt  it  is  a  corporation  exlatlng  under  and  by  Tlrtne  of  the  laws  of  the 

statps  of  >flffjigan  and  Iiifflnna.  created  hrrrinnflfr  stated;  that  it  Is  now 
the  owner  of  the  entire  railroad  and  proi>t'ity  formerly  owned  by  the  Cliicago 
&  Grand  Tfnok  RAllway  Company— one  of  the  defendants  In  tlie  aboTe-en> 
titled  cause — which  were  embrace*!  In  and  sold  under  and  pursuant  to  the 
decree  in  said  cauae;  and  tliat  it  derired  Its  said  title  through  the  following 
deeds  of  conveyance:  (a)  By  separate  deeds  for  each  of  the  states  of  Mlchl- 
gan,  Indiana,  and  riliiiols.  of  the  portion  of  said  railroad  and  property  lyln^ 
and  being  io  each  of  said  stat^  by  Walter  S.  Barsha,  special  master  com- 
mlBSloner^  to  Charles  M.  Hays  and  Blljah  W.  Meddangh.  the  purchasers  at 
the  sale,  made  pursuant  to  Raid  decree,  in  which  deeds  said  complainant,  the 
Mercantile  Trust  Company  (of  New  York),  trustee*  and  said  defendants,  the 
Chicago  A  Grand  Trunk  Railway  Company,  the  Union  Tnwt  Obmpany  (of 
Detroit),  trustee,  nrn!  Tlut;h  Tatoii,  trustee,  Joined,  (b)  I'y  f^t  parate  deeds  of 
conveyance,  for  each  of  eaid  states,  by  said  Bays  and  Meddaugb,  of  that  ];>or> 
tlon  of  said  railroad  and  proi)erty  lying  and  being  In  the  state  of  Michigan  to 
the  P'  t  t  I!urou  &  Indiana  Itallway  CVimpany  ;  of  that  portion  thereof  lying 
and  being  In  the  state  of  Indiana,  to  the  Indiana  &  Illioois  Boiiway  Company ; 
and  of  that  portion  thereof  lying  and  being  In  the  state  of  Illinois,  to  the  Chl> 
catro  T^al:*'  County  Railw  ay  Company — each  of  said  railw  iy  n mi  anles  havlns: 
been  organized  by  said  Hays  and  Moddaugh,  pursuant  to  statutory  provisioofl, 
for  the  express  purpose  of  accepting  such  conveyances. 

"(2)  That  subsequently  said  Port  Huron  &  Indiana  Railway  Company  and 
snid  Indiana  &  Illinois  Kiillway  Company  were  consolidated,  and  thereby  your 
petitioner  wu»  duly  created,  pursuant  to  the  statutes  of  the  states  of  Michigan 
and  Indiana.  Afterward  your  petitioner,  having  become  the  owner  of  the 
entire  capital  stock  of  said  Chicago  Lake  Oou'ity  Unihvny  Company,  pun  hnsed 
that  part  of  said  railroad  and  proiierty  lying  and  bvmg  in  the  state  of  Illinois, 
and  r('(  <>ivcd  a  deed  thereof  from  said  Chicago  Lake  County  Railway  Company. 

"(;•.)  That  by  the  laws  of  the  states  of  Michigan  and  Indiana,  under  and 
pursuant  to  which  it  was  created  as  aforesaid,  your  petitioner  is  expressly 
made  liable  for  all  the  debts  and  obligations  of  Its  constituent  members,  to 
wit:  Said  Port  Huron  &  Indiana  Railway  Company  and  said  Indiana  &  Il- 
linois Hallway  Company ;  and  by  the  laws  of  the  state  of  Illinois,  under  and 
pursuant  to  which  it  acquired  that  part  of  said  railroad  and  property  1>  in^'  lu 
said  state  of  Illinois  as  aforesaid,  your  petitioner  l^  cxprpssly  made  liable 
for  ail  the  debts  and  obligations  of  said  (Chicago  Lake  Uouut^-  Ballway  (Com- 
pany. 

"(4)  That  in  each  of  the  several  deeds  throll^'h  which  your  petitioner  de- 
rived Its  title  to  said  railroad  and  property  as  arore.^uid,  it  Is  provided,  in  sub- 
stance^ that  the  conveyance  Is  expressly  made  subject  to  the  obligations  by  ssid 

(!••<  ree  imposed  uixm  tlie  purchasers  of  said  railroad  nTi  l  yiroperty  at  said  sale 
thereof  by  said  special  master  commissioner,  and  upon  their  succ^sors  and 
assigns. 

"Copies  of  each  of  said  several  deeds  of  conveyance  which  constitute  peti- 
tioner's chain  of  title  to  said  railroad  and  property  are  hereto  attached. 

*•('))  It  Is  provided  In  said  decree,  under  and  by  virtue  of  which  said  rail- 
road and  property  wrre  sold  to  said  Hays  and  MeddauK'h  as  afores;iid.  as  fol- 
lows, viz.:  *lt  is  further  ordered,  adjudged,  and  decreed  that  the  purchaser 
or  purchasers  of  said  railroad  frandilses  and  other  property  at  such  sale 
shall,  as  part  of  the  consideratiuu  and  lu  addition  to  the  price  bid,  pay  and  dis- 
charge any  and  all  receivers'  Indebtedness  and  liabilities  that  shall  not  have 
been  i>aid  by  the  receivers,  and  any  and  all  claims  heretofore  filed  in  this 
cause,  or  that  may  be  hereafter  filed  within  four  calendar  months  from  the 
date  of  entering  this  decree,  but  only  when  and  as  the  court  shall  allow  such 
claims  and  adjudge  the  same  to  be  a  lien  prior  to  the  mortgage  foreclosed  in 
this  suit;  and  shall  pay  all  costs  of  court,  fees  of  clerks  and  masters,  and  any 
sums  awarded  by  the  court  to  the  parties  to  this  suit,  and  their  counsel,  or  to 
the  receivers  in  this  cause;  and,  furthermore,  shall  pay  all  costs  and  expenses 
involved  in  ;iiid  iu<  ident  to  the  suits  instituted  in  said  Circuit  Courts  of  the 
United  States  for  the  District  of  Indiana  and  for  the  Northern  District  of 


Digrtized  by  Google 


ORAr  Y.  OKAND  WESTEKN  RT.  CO. 


395 


Illinois  in  foreclosure  of  said  mortgage  of  April  10,  1880,  and  shall  abide  by 
and  comply  witli  and  perform  all  other  orders  and  decrees  that  may  be  made 
by  this  cvxirt  or  by  said  Circuit  Courta  of  the  United  States  for  the  District 
of  Indiana  and  for  the  Northern  District  of  Illinois,  or  either  of  them,  in  the 
said  (*ases  therein  pending.  Any  such  purchaser  or  purchasers,  and  his  or 
their  suc^oeasors  and  assigns,  shall  have  the  right  to  enter  his  or  their  appear- 
ance in  this  court,  or  any  other  court,  and  he  or  they,  or  any  of  the  parties 
to  tliis  suit,  shall  have  tti«'  right  to  contest  any  claim,  demand,  and  allowance 
exi.'sting  at  the  time  of  the  sale  and  then  undetermined,  and  any  claim  or  de- 
mand which  may  arise  or  be  presented  thereafter,  which  would  be  payable  by 
such  purchafsor  or  purchasers,  his  or  their  successors  or  nsslgms,  or  which 
would  be  chaigeable  againat  the  property  purchased,  iu  addition  to  the 
amount  bid  by  such  purchaser  or  purchasers  at  the  sale,  and  may  appeal  Cram 
any  decision  relating  to  any  such  claim,  demand  or  filU>wance.' 

"(0)  Your  petitioner  hereby  admits  itself  to  be  the  buecessor  and  assigns  of 
Bald  Hays  and  Meddaugh,  within  the  intent  and  meaning  of  said  decree,  and 
that  It  is  legally  !ifi!>le  for  all  the  obliKatluns  imposed  by  said  decree  upon  the 
purchasers  of  said  luihoad.  and  in'operty  at  the  sale  thereunder  as  aforesaid, 
and  is  amenable  to  all  orders  and  decrees  of  this  court,  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana,  or  the  Circuit  Court  of  the 
United  States  tor  the  Northern  District  of  Illinois,  that  may  be  made  in  re- 
spect thereof;  and  it  hereby  submits  itself  to  the  JuriadictlOll  of  tiilB  ooort  and 
of  said  courts  in  respect  of  any  such  orders  or  decToes, 

*\T)  That  your  i<eiiiioner  is  desirous  of  securlnp;  immediate  possession  of  said 
railroad  and  property,  and,  to  that  end,  prays  an  order  of  tb6  court  directing 
the  receivers  to  at  once  turn  over  and  deliver  tlie  Hniiu-  to  your  i)etitloner,  to- 
gether with  any  money  balances,  credits,  etc.,  growinj^  out  of  or  cotmected  with 
the  operation  of  aaid  railroad  and  property  by  said  receivers,  that  may  be  In 
their  possessTon  and  control;  your  petitioner  hereby  8ii:n!fyin,r  'ts  williugness 
to  accx'pt  and  assume  all  outstanding  obligations  and  liubiliLies  of  said  re- 
ceivers, and  hereby  undertaking  to  fully  satisfy  and  discharge  the  same  as  they 
abali  fn  in  time  to  tinio,  within  the  terms  of  said  decree  in  that  behalf,  be 
alloweil  and  ordered  paid  by  this  court,  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  or  by  the  Circuit  Court  of  the  United  Statea 
for  the  Northern  District  of  Illinois.  And  your  petitioner  is  willing  and  here- 
by agrees  to  accejit  the  full  and  final  accounting  of  said  receivers,  as  such  ac- 
counts shall  he  rendered  by  them  to  petitioner,  and  consents  to  the  final  dfa- 
4dMTge  of  snfii  rf»ceivers  and  the  cancellation  of  their  bonds  as  such  receivers. 
Totir  petitioner  prays  that  it  may  be  permitted  to  enter  its  appearance,  by  its 
solicitor  or  attorney,  iu  this  cause  and  In  the  causes  pending  In  tbe  two  other 
courts  aforesaid,  to  thp  end  that  it  may  he  heard  respo<^'t5n.^  nny  claims  that 
may  now  be  pending  or  may  hereafter  be  presented  either  against  said  Chicago 
ft  Grand  Trunk  Railway  Company  or  againat  eald  reoeivm  pnraaant  to  tbe 
provisions  of  said  decree." 

Second.  Whereuijou  the  following  order  was  entered: 

"The  foretcolng  petition  being  duly  eonaidered,  and  all  parties  to  the  suit,  by 
their  respective  solicitors  of  rt^rord,  consenting,  it  is  hereby  ordered  :  That  the 
prayers  of  tbe  petition  be  and  iu'reby  are  grantc»d.  The  receivers,  £.  W. 
Heddangb  and  H.  B.  Joy,  are  liercby  directed  to  turn  over  and  deliver  to  aald 
petitioner,  on  the  1st  day  of  Doi  cnibor,  inoo.  all  of  the  rallrond,  property, 
money,  accounts,  and  effects  as  prayed,  and  the  said  receivers  are  hereby  re- 
lieved of  any  further  accounting  to  this  court  for  the  administration  of  their 
receivership,  and  their  bonds  for  the  faithful  performnnc*?  of  the  duties  of 
aaid  receivership  are  hereby  canceled*  and  the  surety  on  said  bonds  hereby  re- 
leased." 

It  is  then  averred  "that  in  pursuance  of  safd  last-mentioned  order,  entered 
as  aforesaid,  said  railroad  and  railroad  property  and  all  the  improvements  and 
betterments  made  thereon  by  said  receivers  daring  said  recelrerahlp,  and  all 
money  balances,  credits,  etc.,  and  all  other  property  In  the  possession  of  said 
receivers,  as  aforesaid,  were  turned  over  and  delivered  to  the  said  defend- 
ant* tlie  Ofand  Trunk  Western  Railway  Company."  And  that  "by  means  of 
the  premises  and  the  petition,  order^^  n?id  decrees,  as  aforesaid,  the  said  de- 
fendant, tbe  Grand  Trunk  Western  iiailway  Company,  l)ecame  and  still  is 
liable  to  pay  to  tbe  plaintiff  any  and  all  damages  ■oatalnad  by  blm  tbioogb 
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the  negliponoe.  ns  aforesaid,  of  sakl  m  *  i'  i-rs";  thiit,  tliouj^Mi  ofton  rfMinn!=;^o<1, 
tbe  defendant  has  not  paid  bis  said  daumgeK,  but  refused  to  pay  tbe  smue  to 
his  damage  of  ISO.OOO.  **and  therefore  he  brings  bts  suit.** 

The  (Ictjiurror  to  this  amended  declaration  is  In  the  form  of  a  general  de- 
murrer "for  want  of  a  sufficient  declaration  in  this  behalf,"  with  seven  speci- 
fications of  cause,  tvhicli  are  sufficiently  referred  to  In  the  opinion. 

John  A,  Brown,  for  plaintiff  in  error. 

GeorjL^c  W.  Krct/:inger,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 

declaration  avers  an  injury  suffered  by  the  plaintiff  in  error,  while  en- 
gaged in  the  service  of  the  receivers,  under  circumstances  which  would 
charge  the  receivers  with  liability,  up^n  due  proof  in  a  suit  against 
them,  prosecuted  during  the  term  of  receivership.  Suit  was  not  com- 
menced, however,  until  after  sale  of  the  res  under  a  foreclosure  de- 
cree, delivery  to  tiie  defendant  in  error  through  a  purchase  thereunder, 
and  discharge  of  the  receivers,  as  averred  in  the  amended  declaration  in 
(piestion.  The  foreclosure  proceedings  referred  to  were  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michigan,  where 
the  receivers  were  appointed,  with  ancillar}-  proceedings  and  appoint- 
ment in  the  Northern  District  of  Illinois  and  elsewhere;  and  the 
plaintiff  in  error  brought  the  present  action,  as  trespass  on  the  case,  in 
the  superior  court  of  Cook  county.  III.,  against  the  receivers  so  ap- 
pointed (and  acting  when  the  injury  occurred),  impleaded  with  T.  C. 
Austin  Manufacturing  Company  and  Grand  Trunk  Railway  Company, 
as  defendants.  More  than  two  year'^  elapsed  before  tlie  defendant  in 
error,  Grand  Trunk  Western  Railway,  was  impleaded  as  defendant; 
and  subsequently  there  was  a  discontinuance  as  to  the  other  defend- 
ants, with  the  defendant  in  error  retained  as  sole  defendant.  Removal 
to  the  trial  court  ensued,  and  the  declaration,  as  finally  amended  to 
charge  liability  thereupon,  was  challenged  by  demurrer.  Tbe  inquirv' 
whether  it  states  a  cause  of  action  against  the  defendant  in  error  is  the 
only  serious  question  for  review,  and  its  solution  is  not  free  from 
difliculty  under  the  authorities. 

Were  the  question  of  liability  one  arising  in  equity,  in  proper  forum 
upon  timely  application,  no  difficulty  would  appear  in  framing  the  is- 
sues and  granting  tbe  relief  which  equity  affords  upon  proof  of  the 
facts,  ttnless  barred  by  limitation  or  laches.  Instead  of  such  course, 
with  remedy  sought  at  law,  not  only  is  the  case  governed  by  the  rigid 
rules  of  that  forum,  but  it  has  become  complicated  through  mistakes 
in  procedure  and  failure  to  bring  in  proper  parties  and  charge  lia- 
bility within  a  period  of  limitation  which  may  bar  redress  for  the 
alleged  cause  of  action  in  any  forum.  Uix^n  demurrer,  however,  the 
question  of  Iimitati()n.  for  which  the  defendant  in  error  contends,  can- 
not arise  under  the  common-law  rules  upheld  in  Illinois  (Gebhart  v. 
Adams,  23  111.  397,  TG  Am.  Dec.  ;u2;  Gunton  y.  Hughes.  181  111. 
132,  134,  64  N.  E.  895,  1  Chitty  on  Plead.  [IGth  Am,  Ed.]  50G,  o2G), 
and  that  objection  must  be  disregarded  upon  review  of  the  ruling 
against  the  sufficiency  of  the  declaration. 

The  matter  for  which  recovery  is  sought  is  the  injury  alleged  to  be 
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caused  by  negligence  on  the  part  of  the  receivers  in  their  operation 
of  the  railroad  property  in  custodia  legis.  As  the  defendant  in  error 
had  no  part  or  interest  in  such  operation,  nor  existing  interest  even 
in  the  property,  it  was  plainly  not  answerable  for  the  alleged  ncj^li- 
gence  when  this  cause  of  action  accrued;  but  iiiibiiity  is  predicated 
upon  the  further  avermctots  of  subsec^uent  transactions  in  the  pur- 
chase of  the  property,  under  decrees  in  the  foreclosure  proceedings, 
whereby  it  assumed  obligations  incurred  by  the  receivers.  In  other 
words,  with  a  cause  of  action  set  up  ag^ainst  the  receivers — neither  ac- 
knowledged by  them  nor  sued  u[Km  within  the  terms  of  receivership — 
recovery  is  sought  against  the  purchaser  alone,  as  for  an  obligation 
thus  assumed  through  the  terms  of  purchase  and  circumstances  of 
succession  in  estate. 

The  general  doctrine  which  controls  the  enforcement  of  remedies  in 
the  federal  forum  has  frequently  been  declared  hv  the  Supreme  Court, 
as  preserving  the  distinctions  between  law  an  l  e«[iiity,  under  tlie  con- 
stitutional grant  of  judicial  powers,  so  that  "the  adoption  of  the  state 
practice  must  not  be  understood  as  confoundmg  the  principles  of  law 
and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be  blended 
together  in  one  suit,"  in  con  form  itv  with  such  state  practice.  Ben- 
nett V.  RiTtterworth,  11  How.  609.  671,  13  L.  Kd.  SnO  :  5  Notes  U.  S. 
Rep.  60;  Lindsay  v.  Shreveport  Bank.  15f)  V.  S.  IH.".,  493.  15  Sup.  Ct. 
412,  39  L,.  Ed.  500.  With  no  averments  to  charge  direct  or  personal 
common-law  liability  against  the  defendant  in  error,  these  consid- 
erations set  up  lor  recovery,  through  purchase  and  succession  to  the 
railroad  property — at  least  aside  from  the  express  assumption  of  re- 
ceivership obligations — arc  not  legal  obligations  at  the  common  law; 
and  as  equitable  obligations  ak>ne  they  are  barred  from  enforcement 
at  law,  under  the  above-stated  doctrine.  So,  in  reference  to  the  al- 
leged assumption  of  liability,  without  privity  between  these  parties, 
the  general  rule  upheld  in  National  Bank  v.  Grand  Lodge,  98  U.  S. 
123,  125.  25  L.  Ed.  75,  and  Keller  v.  Ashford.  133  U.  S.  filO,  020,  10 
Sup.  Ct.  494,  33  L.  Kd.  667,  wnnld  stand  in  the  way  of  such  enforce- 
ment, unless  the  subsequent  opinions  in  Willard  v.  Wood,  135  U.  S. 
;^09,  313,  10  Sup.  Ct.  831,  34  L.  Ed.  210,  and  Union  Life  Insurance 
Co.  V.  Hanford,  143  U.  S.  187.  100,  12  Sup.  Ct.  437,  36  L.  Ed.  118, 
are  applicable  to  modify  the  rule. 

Under  the  first-mentioned  doctrine,  it  has  long  been  the  rule  of  the 
federal  jurisdiction — both  before  and  since  the  general  enactment  of 
1872  (Act  1872,  c.  255,  §  5,  17  Stat.  197:  section  014,  Rev.  St.  [1  U. 
S.  Conip,  St.  1901,  p.  681]),  adopting  ''the  practice,  pleadings,  and 
forms  and  modes  of  proceeding"  of  the  states  respectively — in  com- 
mon-law civil  cases,  that  equitable  claims  and  defenses  are  not  en- 
forceable at  law  in  the  federal  court,  notwithstanding  such  author- 
ization in  the  courts  of  the  state.  Lindsay  v.  Shreveport  Bank,  supra. 
Without  plain  sanction,  either  for  de|)arture  from  that  rule  or  for 
the  exercise  of  jurisdiction  at  law  under  conditions  and  in  precedents 
applicable  to  these  averments,  the  present  suit  would  not  appear  to  be 
maintainable,  and  demurrer  to  the  declaration  was  rightly  sustained. 
On  the  other  hand,  if  the  later  decisions  of  the  Supreme  Court  estab- 
lish a  rule — whether  by  way  of  modification  of  such  doctrine  or  other- 
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Wise — which  authorizes  the  remedy  thus  sought,  they  arc  to  be  ob- 
served as  controlling. 

Expressions  in  the  opinions  in  the  above-mentioned  cases  of  Wil- 
lard  V.  Wood  and  Union  Life  Insurance  Co.  v.  Hanford  may  not  ap- 
pear in  haimony  with  the  view  that  no  claim  purely  equitable  can  be 
enforced  at  law  under  the  sanction  of  the  state  practice.  In  each  of 
these  cases,  speaking  in  reference  to  the  enforcement  by  a  mortgagee 
of  a  covenant  between  bis  mortgagor  and  a  grantee  of  tbc  Inner  for 
payment  of  the  mortgage  indebtedness,  it  is  stated  (without  qualifi- 
cation) tliat: 

•The  question  whether  the  remedy  of  the  mortgagee  against  the  grantee  is 
at  law  and  in  his  own  right  or  In  equity  and  In  tbe  rii^t  of  the  inortgasor 
only,  is  •  *  *  to  be  deteimlned  by  the  law  of  the  plaoe  where  the  salt  la 
btoogbt'* 

^  In  neither  case,  however,  can  these  remarks  be  accepted  as  deci- 
sive of  the  present  inquiry,  under  our  understanding  of  the  issues 
there  involved.   The  issue  in  Willard  v.  Wood  was  whether  such  ob- 

licration  was  enforceable  in  a  suit  at  law  by  the  mortgap^cc  against 
tiie  grantee,  without  privity  between  the  parties ;  and  tbe  denial  rests, 
as  stated  in  the  opinion,  on  tiie  authority  of  National  iiiank  v.  Grand 
Ledge,  supra,  and  Kellel*  v.  Ashford,  supra,  upholding  the  common- 
law  rule.  The  remarks  upon  remedy,  as  "governed  by  the  lex  fori,  the 
law  of  the  District  of  Columbia,  where  the  action  was  brought,"  were 
made  arguendo,  in  answer  to  tbe  contention  that  the  plaintiff  was  en- 
titled to  the  benefit  of  tbe  rule  in  New  York  (where  the  property  and 
conveyance  were  located),  which  authorized  such  suit  "either  in  equity 
or  at  law,"  Whether  there  was  any  provision  or  rule  in  New  York 
fixing  the  nature  of  the  obligation  was  not  there  considered.  That 
the  rule  of  practice  referred  to  could  not  fix  the  form  of  remedy  in 
another  forum  was  decided  in  conformity  with  the  citations  in  tbe 
opinion,  and  tbe  comment  must  be  read  in  that  view.  In  Union  Lite 
Insurance  Co.  v.  Hanford,  the  suit  was  in  equity  for  foreclosure  of  a 
mortgage,  in  the  federal  court,  sitting  in  Illinois,  and  issue  arose  upon 
claim  of  a  deficiency  jud^ent  against  the  mortgagor.  The  defense 
was  that  his  personal  liability  was  discharged  by  an  extension  of  time 
granted  by  the  mortgagee  to  a  grantee  of  tlie  mortgagor  who  had 
assumed  payment  of  the  debt;  and.  tbc  fact  being  undisputed,  the 
sole  test  of  liability  was  whether  the  grantee  became  directly  and 
primarily  obligated  in  favor  of  the  mortgagee,  so  that  his  relation  to 
the  mortgagor  became  that  of  principal  with  the  latter  as  mere  surety 
for  tiie  debt.  Under  the  law  of  Illinois,  the  opinion  states  that  such 
was  the  well-established  nature  of  tbe  liability;  and,  thus  applying  the 
law  of  the  contract,  the  defense  was  sustained.  By  way  of  premise  for 
this  conclusion,  the  opinion  refers  to  the  "remedy  of  the  mortgagee 
against  the  grantee"  as  determined  by  the  law  of  tlie  place  where 
suit  is  brought  (in  the  language  above  quoted),  with  the  remark,  "as 
was  adjudged  in  Willard  v.  Wood/'  But  the  decision,  upon  our  un- 
derstanding of  its  import,  rests  on  the  interpretation  of  the  agree- 
ment in  question  as  creating  direct  (legal)  liability,  in  conformity  with 
the  local  law,  for  which  remedy  at  law  was  proper. 
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In  the  case  at  bar,  however,  the  equitable  features  are  far  more 
complicated  tlian  those  involved  in  either  of  the  above-mentioned  de- 
cisions. The  special  nature  of  the  liability  incurred  for  injuries  aris- 
ing through  negligent  operation,  under  a  receivership,  has  been  fruit- 
ful of  mudi  discussion  in  judicial  opinions  and  text-books;  but  no 
review  of  the  various  theories  is  needful  for  the  present  inquiry,  as 
these  propositions  are  well  settled  in  the  federal  courts:  (a)  The  re- 
ceiver is  not  chargeable  with  personal  liability  for  such  injuries,  not 
due  to  his  personal  negligence  or  conduct,  but  is  chargeable  as  the 
representative  of  the  property  and  funds  in  his  custody  withui  ilie 
limits  of  such  property  and  of  his  possession  or  oaitrol.  (b)  "Ac- 
tions against  the  receiver  are  in  law  actions  against  the  receivership, 
or  the  funds  in  the  hands  of  the  receiver,  and  his  contracts,  misfeasan- 
ces, negligences,  and  liabilities  are  official,  and  not  personal,  and  judg- 
ments against  him  as  receiver  are  payable  only  from  the  funds  in  his 
hands."  McNuIta  v.  Lochridge,  lU  U.  S.  3^7,  332,  12  Sup.  Ct.  11,  35 
In  £d.  796.  (c)  Prior  to  the  act  of  Congress  of  1887  (Act  March  3, 
1887,  c  378,  24  Stat.  534,  1  Comp.  St  1901,  p.  582),  the  receiver 
could  not  be  sued  without  leave  of  the  court  having  custody  of  the  res, 
and  all  claims  were  subject  to  adjudication  in  such  court.  Davis  v. 
Gray.  Ifi  Wall.  203,  218,  21  L.  Ed.  417:  7  Notes  U.  S.  Rep.  980.  In 
other  words,  no  liability  arises  whicii  is  enforceable  at  law,  except  as 
authorized  either  under  terms  of  this  statute  or  by  the  court  ad- 
ministering the  property,  (d)  With  the  termination  of  the  receiver- 
ship and  transfer  of  property  and  funds,  as  disclosed  in  the  declaration, 
the  suit  at  law  was  not  maintainable  against  the  receivers.  McNuha 
V.  Lochridge,  supra,  and  1?  Notes  U.  S.  Rep.  30:  Beach  on  Receivers 
(Alderson)  §§  720,  725;  Gluch  &  Becker  on  Receivers,  §  82;  2  El- 
liott on  Railroads,  §  587;  Archambeau  v.  Piatt,  173  Mass.  249,  251, 
53  N.  R.  816. 

The  defendant  in  error,  as  purchaser  of  the  property  and  successor 
to  the  fund,  having  no  part  in  the  alleged  tort,  if  chargeable  for  the 
damages,  is  chargeable  alone  through  liability  assumed  in  the  purchase 
and  circumstances  of  succession ;  and  then  only,  under  the  facts  aver- 
red, in  conformity  with  the  principles  of  equity,  if  governed  by  the 
general  doctrines  above  referred  to.  In  such  aspect,  however,  the 
case  is,  as  we  believe,  directly  within  and  ruled  by  the  decision  of 
the  Supreme  Court  in  Texas  &  Pacific  Railway  v.  Bloom,  IfU  U.  S.  63(), 
fi43.  17  Sup.  Ct.  21  fi.  41  L.  Ed.  580,  supplementing  the  prior  decision 
in  Texas  Pacific  Railway  v.  Johnson,  151  U.  S.  81,  99,  14  Sup.  Ct. 
250,  38  L.  Ed.  81.  While  the  earlier  case  of  Johnson  arose  upon 
writ  of  error  to  the  Supreme  Court  of  Texas,  and  the  personal  judg- 
ment against  the  corporation  succeeding  the  receivership  was  affirmed 
upon  tlic  ground  that  the  question  of  liability  was  one  "of  general 
law  and  for  the  state  court  to  pass  ui^on,''  the  I'loom  Case  arose  in 
the  Circuit  Court  of  the  United  States,  and  was  brought  from  the 
Circuit  Court  of  Appeals  on  error  to  the  Supreme  Court.  Both  cases 
were  identical  in  the  circumstances  upon  which  the  liability  of  the  cor- 
poration was  predicated,  and  the  opinion  (151  U.  S.  99,  14  Sup.  Ct. 
2.')0,  r>8  L.  Ed.  81)  affirming  the  Johnson  judgment  thus  snmniarizcs 
the  rule  adopted  by  the  state  court  for  charging  personal  liability: 
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"Tn  the  viow  of  that  court,  a  railway  company  might  be  held  directly  V.ahle 
w  lieii  a  receiver  is  aiipoiuted  in  an  amicable  suit  at  the  instigation  of  tlie  com* 
]umy  and  for  the  company's  own  purpoees,  and,  tlu>se  purposes  heliig  accom- 
pilshed,  the  property  Js  returned  to  itn  owner,  tlu?  rights  uf  no  Uiird  i)ersons 
as  purciiasers  luterveuiug,  uiX)U  the  ground  that  the  acts  of  the  receiver  nii^jLii 
well  be  regarded  as  the  acts  of  its  own  ararant,  rattier  than  tboee  of  au  oili -er 
of  the  court,  which  tuidcr  such  circumstances  he  would  only  bo  <5ub  modo.  But 
as  the  court  did  not  feel  authorized  to  entertain  a  couclusion  which  might  cuny 
the  implication  that  this  receivership  would  have  been  created  or  continued,  al> 
though  its  object  had  only  been  to  place  the  property  temporarily  beyond  the 
reach  of  creditors  until  it  could  be  augmented  in  value  by  improvements  made 
from  eamlnga  under  the  protection  of  the  court,  that  rule  was  not  applied  In 
this  case.  The  company  wns  held  liable  upon  the  distinct  ground  that  the  earn- 
ings of  the  road  were  subject  to  the  payment  of  claims  for  damages,  and  thai 
as,  in  this  instance,  such  earnings  to  an  extent  far  greater  than  antllclent  to  pay 
the  plaintiff  had  l>een  divrrred  into  betterments,  of  which  the  company  had  the 
t)enetlt,  it  must  respond  directly  for  the  claim.  Tills  was  so  by  reason  of  the 
statute  (Lawa  Tex.  1887,  n.  120,  c.  131,  |  ^,  and,  irrespectlTe  of  statute^  on 
equitable  prlnclplea  applicable  under  the  facta.*' 

On  exaiiiiiiatioa  o£  the  statutory  j)rovision  referred  to  under  the 
title  of  "Receivers/'  which  mentions  liabilities  to  be  paid  by  a  receiver 
out  of  moneys  coming  into  his  hands,  we  find  no  obligation  tm{>osed, 
•  cither  upon  receiver  or  fund,  not  within  the  general  rules  of  equity 
and  well  recnpinized  as  thus  charj^eable. 

The  subsc(|uent  case  of  P.loom.  brought  from  the  federal  court, 
involved  not  only  the  question  of  liability,  upheld  in  the  prior  decision 
when  arising  in  a  state  court,  but  tlie  further  question  of  direct  en- 
forcement at  law  in  the  federal  forum.  Error  was  assigned  upon  the 
contention  that  the  alleged  cause  of  action  was  equitable  and  furnished 
no  support  there  for  a  personal  indp^ment  at  law;  and  thus  presented, 
as  in  the  present  instance,  the  main  question  for  review.  In  overrul- 
ing this  assignment,  the  opinion  recognizes  both  the  equitable  nature 
of  the  liability  there  charged  and  the  limited  scope  of  the  Johnson 
decision.  It  recites,  however,  the  above-quoted  review  in  that  opin- 
ion of  the  premises  and  rule  of  the  Texas  decisions,  and  expressly 
approves  and  adopts  tliem,  n*:  ri|)plical)le  in  the  federal  court  there 
sitting.  In  reference  to  the  char<.^e  for  bcttenncnts,  the  opinion  is 
explicit  in  approval  of  direct  liability,  subject  to  the  right  of  the  com- 
pany to  "have  the  aid  of  a  court  of  equity  to  restrict  its  liability  to 
that  amount,"  upon  showing  that  the  claims  exceeded  the  betterments. 
We  understand  that  the  decision,  although  not  expressly  so  defined, 
rests  upon  this  view:  That  the  local  law  establishes  the  oblicration 
assumed  l)v  the  successor,  who  take^  over  the  property  and  fund  from 
a  receivership  with  assumption  of  iialjiluies,  to  be  one  of  direct  lia- 
bility, and  not  merely  equitable,  for  payment  of  claims  chargeable 
against  the  fund;  and  that  the  direct  liability  so  affixed  determines 
the  nature  of  the  cause  of  action  in  the  federal  court,  and  it  becomes 
enforceable  there  at  law.  With  the  adoption  of  the  direct  liability 
rule  of  Texas,  the  remedv  mav  he  administered  at  law,  within  the 
settled  principles  of  tliat  jurisdiction;  and  if  question  is  open  as  to 
the  bearing  or  effect  of  the  rule  when  arising  in  equity  jurisprudence, 
it  is  not  pertinent  on  this  review. 

These  decisions  are  applicable,  as  we  believe,  both  to  the  equitable 
state  of  facts  averred  in  the  present  declaration — ^with  their  effect 
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Strengthened  by  the  special  admission  on  ilie  part  of  this  defendant 
in  error,  in  paragraph  6  of  its  petition  for  possession  of  the  railroad, 
"that  it  is  legally  liable  for  all  the  obligations  imposed  by  said  de- 
cree"— and  to  the  lex  fori,  as  settled  by  the  Illinois  decisions. 

As  before  mentioned,  it  has  long  been  the  established  law  of  Illinois 
that  one  person  who  contracts  with  another  to  assume  an  indi  btcdncss 
of  the  latter  to  a  third  person  becomes  directly  and  primarily  liable 
to  such  third  person,  who  may  sue  at  law  upon  the  promise  (Union 
Life  Insurance  Co.  v.  Hanford,  supra,  and  cases  cited)  ;  and  such 
rule  is  general,  not  limited  to  mortgage  indebtedness  assumed  by  a 
grantee  (Eddy  v.  Roberts,  17  111.  505,  608;  Thompson  v.  Dearborn, 
107  III  87,  9»). 

In  Enrtlctt  v.  Cicero  T.Ij^ht  Co.  (decided  in  1898)  177  111.  68,  73, 
52  N.  E.  339,  42  L.  R.  A.  715,  61)  Am.  St.  Rep.  20G,  the  question  of 
the  defendant's  liabilitv,  in  a  suit  at  law,  arose  under  circumstances 
singularly  identical  with  tlio^^e  stated  in  the  above-cited  Texas  cases, 
and  the  opinion  cites  and  adopts  the  nilings  of  the  Supreme  Court 
of  Texas  thereupon,  with  special  reference  to  Texas  &  Pacific  Ry.  Co. 
T.  Jdmson,  76  Tex.  421,  13  S.  W.  403,  18  Am.  St.  Rep.  60,  which 
was  subsequently  affirmed  by  the  Supreme  Court  of  the  United  States, 
as  above  referred  to.  Not  only  was  direct  liability  upheld  and  rested 
on  equitable  considerations  which  would  not  support  such  liability 
under  the  general  doctrine,  and  in  no  sense  distinguishable  in  prin- 
ciple from  those  a\rrred  in  tlie  present  case,  but  the  decision  is  un- 
mistakably bronp^hi  within  the  rulings  of  the  United  States  Supreme 
Court  in  botii  Texai  cases.  The  opinion  is  well  considered  and  unan- 
imous. Its  doctrine  is  reaffirmed  in  subsequent  cases  (see  Knicker- 
bocker V.  Benes,  195  111.  434,  443,  63  N.  E.  174,  and  its  application  in 
Wabash  R.  R.  Co.  v.  Stewart,  41  111.  App  fno,  to  facts  like  those 
involved  here),  and  unquestionably  settles  the  law  of  Illinois,  as  rest- 
ing direct  and  personal  liability  upon  grounds  purely  equitable  under 
the  general  nile,  and  thus  establishes  the  case  at  bar  within  the  dis- 
tinction upon  which  both  the  Bloom  Case  and  Union  Life  Insurance 
Co.  V.  Hanford,  supra,  are  understood  to  authorize  recovery  at  law, 
namely,  enforcement  of  the  direct  liability  created  by  the  state  law  out 
of  these  equities,  with  no  blending^  of  procedure  in  law  and  equity 
thereby  recognized. 

In  Thompson  v.  Northern  Pac.  Ry.  Co.,  93  Fed.  384,  35  C.  C.  A. 
357,  like  suit  at  law  was  upheld  against  the  purchaser  alone,  upon 
similar  state  of  tacts,  with  the  exception  that  leave  to  sue  was  grant- 
ed Upon  tiie  equity  side  of  the  court,  having  ancillary  jurisdiction  of 
the  foreclosure  decree  imder  which  the  sale  was  made.  It  was  there 
contended:  (1)  That  the  complaint  stated  no  cause  of  action  at  law; 
and  (2)  that  writ  of  error  did  not  lie,  becau<?e  in  reality  an  equitable 
proceeding,  "although  in  form  an  independent  action  at  law."  The 
opinion,  however,  overrules  both  contentions,  and  expressly  states  that 
the  proceeding  was  not  equitable,  but  was  an  action  at  law,  and  was 
thus  maintainable  upon  the  obligation  assumed  by  the  purchaser. 
Whether  jurisdiction  at  law  rested  on  the  leave  so  granted,  local  rule, 
or  otherwise,  is  not  discussed. 
^  COA.— 26 
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The  remaining  objection  of  duplicity,  assigned  In  the  demurrer,  is 

untenable.  The  twofold  facts  averred  as  grounds  of  liability,  by  way 
of  express  assumption,  and  in  succession  to  improvements  and  better- 
ments made  by  the  receivers,  are  connected,  not  independent,  and  thus 
state,  or  tend  to  state,  a  single  cause  of  action  uudt  r  the  rules  of  plead- 
ing. 1  Chitty  on  Plead.  (16th  Am.  Ed.)  249 ;  Stephens  on  Pleadings 
(3d  Am.  Ed.)  248,  249. 

The  judgment  of  the  Circuit  Court  is  not  in  conformity  with  the 
foregoing  view,  nn^!  is  reversed  accordinirly ;  and  the  case  is  remand- 
ed, with  direction  to  set  a^ide  the  jiids^nieiit  and  overrule  the  demurrer 
to  the  amended  declaration,  for  further  proceedings  m  coniormity 
with  law. 


096  FM.  740.) 

GOSS  y.  CARTER, 
(arcolt  Court  of  Appeals,  Fifth  Circuit  Octolier  28. 1907.) 

No.  1.617. 

L  COBrORATTONS— SXOGKHOUDKSS*  LXABZLIXT— SUIT  BT  BBOKXVB  ZH  FOftEXOH 

Jl  it  15  DICTION. 

Under  Neb.  Coost.  art.  lib,  i  7,  which  provides  that  every  stockholder 

In  a  hnnldnc  corporntion  phnll  be  intlivldnnlly  liable  to  lis  creditors  over 
and  above  the  amount  of  bis  stock  to  an  amount  equal  to  his  stock,  which, 
as  <  onstrued  b.v  the  Supreme  Court  Of  the  state,  is  self-executlnj?  and  en- 
forceiiblo  only  after  the  assets  of  the  corporation  have  been  exhausted,  by 
means  of  a  suit  In  equity  In  behalf  of  all  creditors  against  the  corporation 
and  its  stockholders,  in  which  all  equities  shall  be  adjusted,  the  total  Ha* 
billtlps  of  the  corporation  ascertained,  and  a  receiver  or  trustee  appoint- 
ed to  collect  from  each  stockholder  his  pro  rata  share  of  such  liabiliti*^ 
the  amount  due  from  the  stockholders  when  so  ascertained  constitutes  a 
trust  fund,  the  Ic^al  title  to  which  is  vested  In  the  receiver  or  trustee  ap- 
pointed, and  he  may  niaiutaiu  au  action  to  recover  the  amount  due  from 
a  stockholder  In  a  ISoieign  Jnrladictloai 

(Ed.  Note.p^For  ouea  in  pointy  see  Cent  Dig.  toL  12;  OozporattoiiB,  I 
2280^. 

Stocklioldenf  Itabflltjr  to  ovdlton  In  equity,  see  notis  t0  Blck«mm 
Boller  Mill  Co.  v.  Farrell  Foundiy  *  Macbloa  Co..  28  a  OL  A.  815;  Soott 

V.  Latimer,  33  C.  C.  A  2n  i 

2.  Sam£— Suit  to  EwFOBct;  {jtockuoldkbs'  Liabiuty— Conclusiveness  of 

DlDOSB. 

Tn  such  an  equity  suit,  each  Ffockholder  Is  reprraentrd  by  the  corpora- 
tion, having  contracted  with  reference  thereto,  and  la  bound  by  the  decree 
tbereiD,  although  a  nonrestdent  of  the  state  and  not  personally  aenred  with 

process. 

iKd.  Note.— For  cases  in  point,  see  C^t.  Dig.  vol.  12,  Corporations,  | 
2280^.] 

8,  Sams— AoTTOif  Aoanffsr  SrocmOLDtB— LiifiTATioii. 

Limitation  docs  not  bcpln  to  run  In  favor  of  a  stockholder  a^Inst  an 
action  to  enforce  an  assessment  made  against  blm  under  such  constitution- 
al provision  nntll  the  entiy    the  deciee  fixing  the  amount  of  aacfa  nuicss 
ment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Texas. 

This  is  an  action  brought  by  Charles  A.  Goss,  a  cltlten  Of  the  state  of 
Nebraska,  against  O.  M.  Carter,  a  citizen  of  the  state  of  Taaaa  The  plaintiff 
sued  as  receiver  and  trustee  to  recover  from  the  defmdant  the  amount  of  an 
aesessment  of  2&8  per  cent  levied  by  the  District  Oourt  of  the  Fourth  Ju* 
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dldal  District  of  the  state  of  Nebranka  ui>on  $101,000  of  stock  alleged  to  be 
owned  by  the  defendant  In  the  American  Loan  &  Trost  Gompany,  an  Insol- 
vent bank  organized  under  thp  Constitution  and  laws  of  Nebraskn.  In  the 
Circuit  Court  a  general  demurrer  witb  special  exceptions  to  the  petition  wus 
rastalned,  and  the  case  Is  brought  by  the  plaintiff  to  this  court  on  writ  of  er- 
rnr.  'r!ir  i:rneral  question  presented  to  this  court  by  the  assignments  of  error 
is ;  Did  tlje  Circuit  Court  err  in  sustaining  tlie  demurrer  to  the  piaintifl's  pe- 
tition? TlilB  Involvet  three  Inqulrlefl :  (1)  Has  the  plaintiff  as  a  receiver  ap> 
pointed  In  Nebraslca  the  right  to  sue  In  Texas?  (2)  Is  the  defendant  subject 
to  suit  on  tlie  decree  o£  the  l«]ebraska  court?  (3)  Is  tiie  riglit  of  action  barred 
by  the  Texas  statute  of  llmltattous  of  four  years? 

The  allepatlona  of  the  petition  bearing  upon  the  questions  raised  by  the 
general  demurrer  and  special  exceptions  to  it  and  by  the  assigmucuts  of  er- 
ror necessary  to  be  decided  are  substantially  as  follows: 

(1)  The  American  Loan  &  Trust  Company  was  a  banking  corporation  or- 
ganised under  the  laws  of  the  state  of  Kebraslca,  and  iiavlug  an  issued  and 
ftdly  paid  capital  stock  of  $400,000,  dlrided  faito  4,000  shares  of  flOO  each; 
and  of  these  shares  the  defendant  Garter  owned  1,010.  Said  company  be- 
came insolvent,  and  on  May  10,  ISlHi,  a  receiver  was  appointed  by  the  Circuit 
court  of  the  United  States  for  the  IMstrict  of  Nebraska  to  liquidate  Its  af- 
f;ur=.  Such  receivership  was  closed,  and  the  suit  wherein  It  was  pcndlnj?  was 
termiuuted,  September  28,  1896;  the  assets  of  the  company  having  been  ex- 
hausted without  paying  any  portion  of  Its  Indebtedness.  The  Olrcult  Court 
refused  to  entertain  jjotitlons  in  intervention  offered  by  some  of  the  live  cred- 
itors hereinafter  mentioned,  having  for  their  object  the  enforcement  of  the 
constitutional  liability  of  the  Shareholders;  but  they  were  permitted  to  proYO 
up  their  respectiTe  claims  and  to  reduce  the  same  to  Judgments^  and  they 
did  80. 

<2)  Immediately  upon  the  termination  of  the  receivership  suit  In  the  United 

States  Circuit  Court  for  the  District  of  Ni  ln  .iska.  the  live  creditors.  Ilamil- 
toa  National  Banlk,  Uutlund  County  National  Bani£,  Safety  Fund  National 
Bank,  Gerard  Ol  Tobey  and  New  York  Life  Insurance  Company,  Instituted 
in  the  District  Court  of  the  Fourth  Judicial  Distil  t  of  Nebraska  a  suit 
against  American  Loan  &  Trust  Company  and  numerous  persons  alleged  to  i>e 
the  stockholders,  including  the  defendant  Carter.  By  their  amended  iietl- 
tiOD  flle<l  In  the  suit  October  4,  180S.  the  plnintllTs  prayed  that  an  order  be 
made  iixing  a  time  within  wliich  other  creditors  of  said  American  Loan  & 
Trust  Company  might  api)ear  in  said  suit;  that  an  acconnt  be  had  of  the 
amount  due  each  of  said  plaintiffs  by  said  Anieritau  Loan  &  Tnm  Company; 
that  the  several  defendants  sued  as  sliareholders  of  said  company  be  adjudg- 
ed to  be  liable  to  the  plaintiffs  and  to  the  other  creditors  of  said  company, 
over  and  above  the  amount  of  stock  held  l)y  them,  to  a  sum  equal  to  the  stoclc 
8o  held  by  them,  for  all  the  liabilities  of  said  company  accruing  while  they 
remained  such  stockholders;  that  the  dates  of  the  accrual  of  the  debts  due 
the  several  creditors  be  ascertained;  that  the  amounts  of  stock  hebl  by  the 
several  defendants,  and  the  periods  of  time  during  which  such  amounts  were 
held,  be  determined;  that  the  entire  amount  of  the  Indebtedness  of  said  ccnn- 
pany,  In  so  far  ns  the  p.iino  might  be  represente  l  in  said  suit,  and  the  dates 
of  the  accrual  thereol.  and  the  names  of  the  several  stockholders  at  such 
dates,  togettier  with  the  amounts  of  such  holdings,  be  determined ;  that  the 
I  I  !nit!fT>  and  such  otlier  creditors  as  might  join  in  snld  suit  hive  Judgment 
against  the  several  defendants  to  the  extent  of  their  liability ;  that  a  receiver 
be  appointed  to  collect  from  said  stockholders,  under  the  authority  and  di- 
rection of  the  court,  by  execution  or  by  other  proper  writ  or  process  or  by 
suit  if  necessacy,  or  by  such  other  proceedings  as  might  be  required  fully  to 
realise  from  said  stockholders  the  amounts  so  found  due  said  creditors,  snffl* 
clent  funds  fully  to  pay  and  to  sati^^fy  the  several  amounts  due  to  said  cred- 
itors, with  interest  and  costs,  as  well  as  the  amounts  due  to  such  other  cred- 
itors as  might  Join  therein;  and  they  prayed  fOr  sudi  other  and  further  re- 
lief In  the  i)reniises  as  might  be  Just  and  equitable.  No  other  creditors  ever 
Joined  in  said  suit,  or  proved  up  their  claims  therein,  or  in  any  way  became 
parties  thereto. 

ir^.  i  Process  was  served  upon  American  Loan  &  Trust  Company  and  upon  sev- 
eral of  the  individual  defendants,  and  the  company  and  several  individual  de- 
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fendnnts  appenred  and  resisted  the  suit  A  protracted  litigation  enaiied,  to 

which  the  prlnclpnl  sii!)Joct  of  dlj^piitp  was  the  qiiostion  whether  the  conip:niy 
was  sudi  a  banking  corporation  as  that  under  the  Constitution  of  Nebraska 
tbe  abardioldeis  were  liable  for  the  debts  of  tbe  oompany  over  and  above  tiie 
amount  hn  fst'  fl  !ti  their  respectlre boldtngs  of  stock.  The  tlefonr^  iTit,  Garter* 
was  not  i>erve<l,  because  not  found,  and  lie  did  not  appear  in  the  buit. 

(4)  In  pnreoance  of  a  prayer  of  said  amended  petltloii,  tbe  plaintilE,  Cbarlei 
iu  Ooss,  was  appointed  by  said  court  by  an  Interlocutory  order  made  October 

1888,  to  be  a  temporary  receiver  In  said  aaitt  witb  autboritT  to  take  sncb 
action  as  mlgbt  be  necessary  to  prraertre  tbe  rights  of  the  creditors  against 
the  ofstatc  of  iXTfaln  (Umc'iisci:  '  rdioIdiTs.  but  witliout  anthurity  to  proceed 
KCDeraliy  to  colloct  the  sums  for  which  shareholders  might  be  liable. 

(5)  On  or  about  December  22,  V.xjO,  a  decree  was  entered  by  said  District 
Court  in  favor  of  the  defendants,  said  court  adjudging  that  no  liability  ex- 
isted upon  the  part  of  the  shareholders  of  said  company.  The  plaintiff  ap- 
pealed from  S4ud  decree  to  the  Supreme  Court  of  the  state  of  Nebraska, 
which,  on  or  aliout  October  22,  1902,  revered  the  same  and  remanded  tbe 
cause  to  the  District  Court  for  further  proceedings.  Thereafter  another 
trial  was  had  in  said  District  <\)urt,  and  on  or  al>oui  June  10,  190o,  a  flnal 
decree  was  entered  whereiiy  tlu>  sliareholders  of  said  company  were  adjudged 
to  be  liable  to  the  creditors  thercnf  for  ^-vrh  runoinit.  not  excceilinp  sums  equal 
to  their  respective  holdings  of  stuck,  as  miglit  be  uocissarj-  to  dlbcharse  the 
indel)tednes8  of  said  company,  together  with  Interest  and  costa. 

(6)  By  said  decree  it  was  Judicially  ascertained,  and  such  were  the  facts, 
that  the  corporate  property  of  said  American  Loan  6t  Trust  Ck>mpany  had  been 
exbanated  before  the  commencement  of  said  suit,  and  that  after  tbe  ezbaostion 
of  such  corporate  property,  and  at  the  date  of  said  de<'rpo  said  company  was 
still  liable  to  the  plaintiffs  In  said  suit  In  certain  sums  whosi'  several  amounts 
and  dates  of  accrual  were  duly  ascertained.  The  aggregate  of  these  items  of 
Indebtedness  was  $74,2S:;.84.  bcfldcs  the  ctists  of  suit.  It  was  further  judicial- 
ly ascertained  by  said  decree,  andi  such  was  the  fact,  that  at  the  date  there- 
of tbe  soms  dne  by  American  Loan  ft  Trust  Company  to  the  Ave  original  plains 
tllFs  In  said  f^iit  constituted  the  entire  tndebtednese  and  liability  of  said  com- 
pany then  outstanding  and  unpaid. 

(7)  By  said  decree.  It  was  farther  adjudged,  and  such  was  the  fact  that 
contiuuous'ly  from  a  date  prior  to  the  accrual  of  any  of  the  claims  of  the  said 
live  plaintiffs  certain  named  parties  defendant  in  this  suit  had  owned  and 
held  certain  shares  of  tbe  stock  of  American  Loan  ft  Tmst  Obmpany,  their  ag- 
gregate holdlngH  lielui;  1.000  fully  paid  shares.  Among  tlie  persons  found  to 
have  been  shareholders  during  the  time  of  tbe  accrual  of  ail  of  the  claims  sued 
upon  was  the  defendant,  O.  M.  Carter,  who  was  foond  to  hare  owned  during 
ail  of  said  time  1.010  shares,  nmountin;;  to  $101.0<)0.  IJy  snid  decree  it  was 
further  adjudged,  and  such  was  the  fact,  that  American  L^oau  &  lYuat  C5om- 
pany  was  a  duly  Incorporated  banking  Institution,  each  of  whose  stockholders 
was  liable  individually  to  its  creditors,  over  and  above  the  amount  of  stock 
by  him  held,  to  an  amount  equal  to  the  stock  by  him  held  for  all  the  llabilitiee 
of  said  company  accruing  while  be  remafned  such  stockholder. 

(8)  By  said  decree  It  was  further  adjudLrtnl  that.  In  order  to  satisfy  the  in- 
debtedness of  said  corporation,  with  Interest  and  costs,  it  was  necessary  to  col- 
lect from  each  of  the  solvent  holders  of  the  stock  of  said  company  a  sum 
♦^pial  to  38,4  per  cent  of  his  total  liability.  And  it  was  ordered  and  decreed 
that  each  of  the  defendant  shareholders  pay  to  the  said  Charles  A.  Goss,  as 
receiver  and  trustee,  for  the  use  and  beneflt  of  said  five  creditors  pro  rata,  an 
amount  equal  to  the  shares  of  stock  found  to  have  been  held  by  him,  or  so 
much  thereof  as  might  be  required  to  satisfy  the  claims  of  said  creditors,  witli 
interest  and  costs.  A  first  assessment  of  3S.4  per  cent,  was  levied  by  said 
decree;  but,  this  assessment  having  been  found  to  be  excessive  by  reason  of 
an  error  in  computation,  afterwards,  to  wit,  on  December  17,  1804,  It  was  re- 
duced to  25.9  per  cent 

(0>  By  said  d«H  rcc  it  was  further  ordrred  and  decreed  that  Charles  A.  Goss. 
the  plaintiff  herein,  who  theretofore  had  been  api)ointed  temporary  receiver  on 
October  5,  1S98,  should  be.  and  thereby  was,  continued  in  office  with  all  the 
powers  and  aotborlty  wberewltb  be  was  clothed  by  said  order  of  October  fib 
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ISO??,  and  that.  In  addition  to  sucli  powers  nn<T  .■l^^!^(.'■if y  In.  wm*;  f:;rti!fi-  in- 
vested as  trustee  for  the  said  creditors,  to  wit,  ior  iiamiliou  Naiicjual  i^auk, 
Rutland  County  National  Bank,  Safety  Fund  National  Bank,  Gerard  C.  Tobey, 
nnii  New  York  Life  Insurance  Company,  with  the  ownership  of  the  le^al  title  to 
all  I  he  riglits  of  action  under  said  assessment  of  38.4  per  c«»nt.,  and  under 
nil  other  assessments  that  Bubseqaently  might  be  made  by  the  court,  with 
power,  mittvority,  and  Jurisdiction  as  sxioh  r(H'(^]ver  and  trustee  to  collc»ct  by 
execution,  ui  by  suit,  if  necessary.  In  ins  f)\vii  name  us  receiver  and  tiustee. 
in  any  court  anywliore^  or  otherwise,  from  each  of  Mid  stockholders  the  full 
amount  of  said  assessment  and  of  such  otlipr  assessment  as  thereafter  uiiplit 
be  made  by  the  court,  until  the  full  sum  found  to  be  due  to  said  cieditors,  with 
iDterest  and  costs,  should  be  collected  an  i  i  lid,  or  until  the  entire  liability 
of  eafh  and  all  of  the  solvcTit  dofondants  sh   ih!  l)e  exhan^ted 

(10)  By  said  decree  it  wan  lurther  ordered  and  decreed  tliai  .^nid  suit  should 
be,  and  thereby  was,  held  upon  the  docket  of  said  court,  and  tiiat  Jurisdiction 
thereof  anr^  rf  the  parties  thereto  shonid  at\d  was  retained  for  tim  purpose 
of  entertaiuiuii  application  for  the  inakiufi  of  suoli  other  and  further  orders 
and  assessments  as  might  be  requisite  to  obtain  tho  full  satisfaction  and  pay- 
ment of  the  debts  due  to  the  s;:id  crfditors.  u  ltli  c  osts. 

(U)  The  plaintiff  liereiu,  Chari»s  A.  Goss.  un  June  10.  VMS,  accepud  ihe 
appointment  made  by  nid  decree,  and  on  June  10,  1903,  be  filed  bis  bond  iu 
accordance  with  the  terms  of  said  decree,  and  duly  qnailfled  as  receiver  and 
trustee  iu  pursuance  thereof. 

(12)  From  the  decree  rendered  by  the  District  Conrt  Jnne  10,  1903,  as  afore- 
said. Aniorfcan  Loan  &  Trust  ronipnny  and  several  individual  defendants  in 
due  season  appealed  to  the  Supremo  (Jourt  of  the  state  of  Nebraska,  liy  the 
Supreme  Court  said  decree  was  athrmed  on  or  about  June  9,  VMA.  A  motion 
for  the  rehearing  of  the  cause  by  the  Supreme  Court  was  duly  fiiod  by  the 
appellants,  and  was  overruled  November  16,  1904,  by  said  court,  which  is- 
sned  its  mandate  to  the  District  Court  on  or  about  November  28,  1904.  Said 
mandate  was  filed  in  tlio  IJistrict  Court  on  or  about  DockMnlK'v  l.",  1904. 

(13)  Said  decree  was  entered  at  the  instance  and  suit  of  Hamilton  National 
Bank.  Rutland  County  National  Bank,  Safety  Fund  National  Bank,  Gernrd 
C.  Tobey,  and  Now  York  Life  Insuranee  Company,  who  were  the  plaintiflfs 
in  said  cause,  and  who  at  the  time  of  tlie  rendition  of  said  decree  were  the 
only  creditors  of  said  American  L<oan  &  Trust  ('ompany,  and  who  ns  such 
filnn<»  were  entitled  to  the  bonofit  of  all  tlie  li;d»iiity  imi>08ed  l)y  the  (".iii';titu- 
tion  of  the  state  of  Nebraska  upon  the  owners  and  holders  of  stocli  in  said 
company  and  of  all  the  liability  assumed  and  undertaken  by  the  owners  and 
holders  of  stock  In  said  company  by  virtue  of  their  suTiscription  therofor  and 
of  their  acceptance  of  certificates  issued  therefor  by  said  couipauy.  Said  de- 
cree was  entered  with  tlie  full  knowledge  and  consent  of  oach  and  all  of  said 
creditors,  and  no  one  of  them  made  any  objo<'tion  tliereto.  An  nppeal  was 
taken  from  said  decree  by  parties  defendant  in  said  suit,  and  all  of  said  cred- 
itors appeared  in  the  Sujiremo  Court  of  the  state  of  Nebraska,  and  there  main- 
tained the  correctness  of  said  decree  and  procured  by  their  efforts  its  affirm- 
ance by  said  Supreme  Court.  Ever  since  its  rendition  and  allirmance  they  have 
ratified  said  decree  with  all  its  terms  and  conditions,  and  have  taken  tiic  bone- 
fit  thereof.  By  virtue  of  the  provisions  of  the  Constitution  of  the  state  of  Ne- 
braska, as  construed  and  applied  by  the  Supreme  Court  of  that  state,  the  lia- 
bility of  tbe  sharf  hniders  of  said  American  Loan  &  Trust  Company  was  con- 
stituted trust  fund  for  the  benefit  of  all  of  the  creditors  of  sn!d  company.  By 
virtue  of  said  decree,  and  of  tiie  circumstances  under  which  tlu  same  was  ren- 
dered and  affirmed  as  aforesaid,  the  plaintiff  herein.  Cliarles  A.  (loss,  has  been 
made  the  trustee  to  pxccute  the  trust  and  administer  the  trust  funds  estab- 
lished as  aforesaid,  uiui  has  been  vested  with  the  legal  title  to  all  rights  of 
action  growing  out  of  t!ie  liability  of  tbe  riiareholders  of  said  American  Loan 
&  Trust  Company  and  of  all  nstecemonts  made  for  the  enforcement  thereof. 

(14)  After  the  Supreme  Court  had  ailirmed  said  decree  of  the  District  Court, 
and  overruled  the  motion  of  the  appellant  for  a  reliearin^  of  the  cause  and 
hart  issiied  its  mandate  to  the  District  Court,  the  piaintifTs  in  said  suit  filed 
in  the  District  Court  on  or  ul>out  December  8.  1904,  a  motion  wherein  they 
averred  tbat  fh%  assessment  of  38.4  ])er  cent,  levied  by  said  decree  upon  tlw 
Btockbolders  was  greater  tban  probably  would  be  needed ;  tbe  amount  of  said 
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assessment  baving  been  fixed  at  38.4  per  cent,  by  reason  of  a  mistake  in  com- 
pntation.  By  said  motion  tbe  plaintiffs  prayed  that  the  decree  be  amended 
and  corrected,  so  that  the  first  assessment  should  be  of  25.9  per  cent  of  the 
par  value  of  the  abaree  of  sto<±  held  by  each  shareholder,  instead  of  3&4 
per  cent  Due  notice  waa  glTsn  of  eald  motion  to  all  paitlea  who  had  been 
sorvcd.  or  had  nppoarcd  In  the  case;  hik]  upon  tbo  lienrlnjr  thenyif  nn  or  about 
December  17,  1904,  an  order  was  entered  so  amending  said  orislnal  decree  of 
June  10,  1909,  aa  to  levy  upon  the  par  Talne  of  the  abaree  of  stock  held  by 
each  shareholder  in  said  American  Loan  &  Trust  Company  a  first  assessment 
of  2o.O  per  cent,  and  no  more,  in  lieu  of  tbe  first  aaaesament  of  3$.4  per  cent 
orli^inally  levied  by  said  decree^ 

(15)  Thereafter,  on  or  about  January  11.  ^?>OQ,  lu  snUl  Di=:ir!ct  Onirt  of  (lio 
Fourth  Judicial  District  of  the  state  of  Nebraska,  the  plaintiff  herein,  Charles 
A.  Goss,  filed  as  receiver  and  trustee  a  petition  for  the  construction  of  said 
ork'inal  decree  of  Juno  10,  11)03.  praying  that  the  court  interpret  said  decree, 
and  instruct  said  receiver  and  trustee  whether  the  assessment  levied  upon  the 
shareholders  by  said  decree  as  amended  was  levied  against  each  and  all  of 
the  shareholders  of  said  American  Loan  &  Trust  Company,  or  only  against 
such  of  said  stoclvbolders  as  were  not  found  in  said  decree  to  l>e  ln5sf)lvent. 
Ou  or  about  January  13,  I'JOG,  in  i-espouae  to  such  petition,  said  decree  was 
Interpreted  by  said  District  Court,  and  an  ordee  was  entered,  wbereby  thi» 
plaintiff,  as  m-oiver  and  trustee,  was  directed  to  collect  from  each  and  alt 
of  the  stocldioldera  of  said  American  Loan  &  Trust  Company  said  first  as- 
sessment of  25.9  per  cent,  of  the  par  value  of  the  stoelc  by  them  seyerally 
held:  such  being  the  true  Intent  and  meaning  of  said  ori^^inai  decree. 

(IG)  Ou  or  about  January  13,  IDOri,  an  execution  was  duly  issued  by  the 
District  Oonrt  of  the  Fonrtb  Judicial  District  of  tbe  state  of  Nebraska  opon 
said  original  decree  of  June  10,  19r»3.  as  amended,  wbereby  the  slieritT  <  f  Doug- 
las county,  Neb.,  was  commanded  to  levy  of  the  goods  and  chattels  in  his  enunty 
of  eadi  of  tbe  defendants  In  said  snlt  a  snm  e^toBl  to  25.0  pee  cent  of  tbe  par 
value  of  the  stock  by  him  held  for  the  satisfaction  of  tbe  Indebtedness  of 
American  Loan  &  Trust  Company  to  the  plaintiffs  in  said  suit  and  of  tbe 
costs  therein  Incorred.  Said  ezecntlon  on  or  about  January  15,  1905.  was 
rettirneil  unsatisfied,  no  property  having  been  found  belonging  to  any  of  the 
defendants  upon  which  to  levy  the  same.  Thereafter,  on  December  13,  1905. 
tbe  present  action  was  beinm  by  tbe  flllnir  of  an  original  petition  therein  In 
the  Cirruit  Court  of  tbe  I'uited  States  for  the  Soutliern  District  of  Texas. 

The  defendant's  demurrer  to  the  petition  raised  tbe  questions  which  are 
stated  above  and  discussed  In  the  opinion. 

Maurice  E.  Locke  (James  H.  Mcintosh,  John  Charles  Harris,  Ed- 
ward F.  Harris,  and  Eugene  P.  Locke,  of  counbcl),  for  plaintiit  in  er- 
ror. 

W.  G.  Love  and  J.  C.  Hutcheson^  Campbell  &  Hutdiesoo,  for  de- 
fendant in  error. 

Before  McCORMICK  and  SH£LBY,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

SHELBY,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
decision  which  we  have  determined  to  make  in  this  case  we  thiidc  is 
sustained*  if  not  required,  by  the  opinion  of  the  Supreme  Court  in 

Bemheimer  v.  Converse  (decided  May  27,  1907)  206  U.  S.  516.  27 
Sup.  Ct.  7.")5,  r.l  L.  Kd.  1163,  after  the  learned  trial  judge  had  sus- 
tained the  demurrer  to  the  petition. 

1.  It  is  held  by  the  Supreme  Court  in  Booth  v.  Clark,  17  How. 
322,  15  L.  Ed.  161,  and  in  later  cases,  that  a  chancery  receiver,  having 
no  other  authority  than  that  which  arises  from  his  appointment,  cannot 
maintain  an  action  in  another  jurisdiction.  It  is  contended  that  the 
rule  established  in  these  cases  is  applicable  to  the  plaintiff  here,  and 
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that,  as  he  is  a  receiver  appointed  in  Nebraska,  he  cannot  maintain  an 
action  in  Texas.  It  is  important,  therefore,  to  ascertain  whetlier  he 
is  vested  by  law  witli  other  rights  than  merely  those  conferred  on  him 
as  a  chancery  receiver.  The  plaintiff  was  made  receiver  by  the  Ne- 
braska court  as  a  part  of  the  procedure  to  enforce  liabilities  of  Stock* 
holders  fixed  by  the  Constitution  of  Nebraska.  The  sections  In  ques- 
tion are  parts  of  article  lib,  and  are  as  follows: 

"Sec.  7.  Every  stockholder  In  a  banking  corporation  or  Institution  shnll  bo 
individually  re.sponsiblc  and  liable  to  its  creditors  over  and  above  tlie  amount 
of  stock  by  him  held  to  an  amount  equal  to  bis  respective  stock  or  ShaFes  so 
beld,  for  all  its  liabllltieB  accruing  wbile  he  remains  such  stockholder ;  nnd 
all  banking  corix)ratloii8  shall  publish  quarterly  statements  under  oath  of  tbclr 
assets  and  liabilities." 

•*Soo-  4.  In  all  cases  of  claims  aptlnst  corporations  and  Joint  stock  nftsoda- 
tlons,  the  exact  amount  justly  due  shall  be  first  ascertained,  and  after  the  cor- 
porate property  sball  have  been  exhausted  the  original  subscrilMMIi  thereof 
shall  be  individually  linldo  to  the  extent  of  their  unpaid  Bubscriptloii,  and  tlie 
liability  for  the  unpaid  subscription  shall  follow  the  stock." 

These  provisions  are  self-executing.  They  require  no  supplementary 
legislation.  The  liability  imposed  by  them  is  a  trust  fund  for  the  ben- 
efit of  all  creditors  of  the  corporation.  The  only  proper  way  to  en- 
fnrcc  the  liability  is  by  suit  in  equity  in  behalf  of  all  the  creditors 
against  the  corporation  and  stockholders,  in  which  suit  all  equities 
should  be  adjusted  and  a  receiver  or  trustee  appointed  to  collect  from 
each  his  pro  rata  share  of  the  total  indebtedness  of  the  corporation 
for  the  benefit  of  all  the  creditors.  This  constitutional  liability  of  the 
stockholders  cannot  be  enforced  till  the  indebtedness  of  the  corpora- 
tion is  judicially  ascertained  and  the  assets  of  the  corporation  exhausted 
by  legal  process.  The  followinpf  are  among-  the  Nebraska  cases  which 
place  these  constructions  on  the  Nebraska  Constitution:  Farmers' 
Loan  &  Trust  Co.  v.  Funk,  49  Neb.  353,  68  N.  W.  520 ;  State  v.  Ger- 
man Savings  Bank,  50  Neb.  784,  70  N.  W.  221;  German  National 
Bank  v.  Farmers'  &  Merchants'  Bank,  54  Neb.  593,  74  N.  W.  1086 ; 
Van  Pelt  v.  Gardner,  54  Neb.  701,  75  N.  W.  874 ;  Hastings  v.  Barnd, 
55  Neb.  93,  75  N.  W.  49 ;  Brown  v.  Brink,  57  Neb.  606,  78  N.  W. 
280:  Hamilton  National  Bank  v.  American  Loan  &  Trust  Co.,  (iG 
Neb.  67,  92  N.  VV.  190;  s.  c.  on  second  appeal,  72  Neb.  81,  100  N.  W. 
202.  The  plaintiff  appointed  in  such  proceeding  is  not  a  mere  cus- 
todian of  property,  but  he  is  clearly  vested  with  the  legal  title.  The 
terms  of  the  Nebraska  Constitution  point  out  a  trust  fund  in  the  event 
of  the  insolvency  of  the  corporation.  The  construction  placed  on  tlie 
Constitution  by  the  Nebraska  courts  makes  a  receiver  or  trustee  neces- 
sary to  the  enforcement  and  administration  of  the  trust.  When 
appointed,  he  has  the  legal  title  to  the  trust  fimd,  with  the  power  and 
charged  with  the  duty  to  collect  it  for  the  creditors  of  the  corpora- 
tion. He  represents  all  the  creditors  entitled  to  share  in  the  fund.  In 
such  case  the  receiver  can  sue  in  a  foreign  jurisdiction.  Bernheimer 
V.  Converse,  206  U.  S.  516,  27  Sup.  Ct.  755,  761,  51  L.  Ed.  ltr>3; 
Howarth  v.  Lombard,  175  Mass.  570,  579,  56  N.  E.  49  L.  R.  A. 
301 ;  King  v.  Cochran,  76  Vt.  141,  56  Atl.  667,  104  Am.  St.  Rep.  922; 
Glenn  v.  Soule  (C.  C.)  22  Fed.  417. 

2.  A  question  is  raised  as  to  the  effect  of  the  decree  on  which  this 
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suit  is  brou^'lit.  It  may  be  slated  as  a  general  rule  that  a  stockholder  is 
a  part  o£  tlie  corporation  to  the  extent  tliat  he  is  privy  to  the  proceed- 
ings to  which  the  corporation  was  a  party,  and  that  he  is  bound  by  a 
decree  of  a  court  against  the  corporation  in  the  enforcement  of  a 
corporate  duty,  although  not  a  party  as  an  individual,  but  only  through 
representation  hv  the  company.  Sanger  v.  Upton,  91  U.  S.  56,  23  L. 
Ed.  220.  In  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739.  33  L. 
Ed.  184,  an  assessment  ordered  by  a  court  which  had  jurisdiction  of 
the  corporation  was  held  binding  on  the  stockholders  residing  in  an- 
other state,  although  not  made  parties  as  individuals.  The  assessment 
sued  on  in  that  case  was  on  a  subscription  for  stock,  but  the  princinlc 
involved  here  is  the  same,  ^^'hen  tlie  defendant  became  a  stockholder 
in  the  American  Loan  &  Trust  Company,  it  is  presumed  tliat  he  did  so 
with  knowledge  of  tlie  laws  of  Nebraska  which  controlled  the  com- 
pany. By  those  laws,  as  a  stockholder,  he  became  individually  respon- 
sible and  liable  to  its  creditors  over  and  above  the  amount  of  stock 
by  him  held  to  an  amount  equal  to  the  stock  so  held  for  all  of  the  cr<ni- 
pany's  liabilities  accrning-  while  he  remains  a  stockholder.  This  lia- 
bility is  not  only  statutory,  but  it  is  contractual ;  the  law  imposing  the 
liability  beini^  a  part  of  the  contract  of  the  stockholder  with  the  cor- 
poration. The  Nebraska  Constitution  also  provides  the  conditions  upon 
which  this  liability  was  to  be  enforced.  It  is  a  liability  secondary  in 
its  nature,  to  be  enforced  only  when  necessary  to  protect  the  corpora- 
tion's creditors.  The  exact  amount  of  the  claims  against  the  corpo- 
ration must  he  first  judicially  ascertained,  the  assets  of  the  corporation 
exhausted,  and  the  amount  required  by  cacli  stockholder  necessary  to 
satisfy  the  company's  unpaid  debts  must  be  also  judicially  ascertained. 
Such  is  the  effect  of  the  sections  of  the  Nebraska  Constitution  which 
we  have  cpioted,  as  construed  by  the  Supreme  Court  of  the  state.  The 
defendant,  having  contracted  with  reference  to  these  requirements,  is 
bound  by  them,  and  in  a  proceedincf  to  enforce  them  he  is  represented 
by  the  corporation.  He  is  necessarily  bound  by  all  valid  proccedin-s 
had  pursuant  to  the  statute  which  controls  the  settlement  of  the  af- 
fairs of  the  corporation.  Howarth  Lombard,  175  Mass.  570,  56  N. 
E.  8B8,  40  T.  R  A.  301 :  King  v.  Cochran,  76  Vt.  141,  56  Atl.  667, 
101  .\m.  St.  Rep.  922:  Bernheimer  v.  Converse,  306  U.  S.  616,  27 
Sup.  Ct.  755,  51  L.  Ed.  1103. 

What  w^e  have  said  on  this  point  is  sufficient  for  the  decision  of  this 
case;  for  it  is  now  presented  to  us  on  a  ruluig  upon  a  demurrer  to 
the  petition.  As  to  what  defenses  may  be  made  to  a  suit  on  a  decree 
like  the  one  in  question  is  not  now  to  be  decided.  The  main  reason 
for  holdini^  the  decree  making  the  assessment  binding  on  the  stock- 
holder is  that  his  obligation  is  contractual,  and  that  it  contemplates  the 
pfissihilitv  of  an  assessment  by  a  court.  The  defendant  would,  of 
course,  be  allowed  to  impcadi  the  decree  of  assessment  for  fraud,  and 
it  has  been  said  that  such  decree  does  not  cut  off  defenses  personal  to 
the  stockholder;  that,  for  example,  he  may  show  that  he  is  not  a 
stockholder,  or  that  he  is  not  a  stockholder  for  so  large  amount  as  is  al- 
leq-cd.  ]"*>ut  we  pre  of  opinion  that,  as  a  member  of  the  corporation,  the 
defendant  is  bound,  without  personal  notice  to  him,  b^'  the  decision  of 
the  courts  of  the  state  where  the  corporation  is  organized,  made  in  the 
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administration  of  its  affairs  on  its  insolvency,  determining  the  amount 
of  its  assets  and  liabilities  and  the  amount  of  assessment  which  should 
be  made  on  its  stockholders.  Beinj^  so  bound,  a  demurrer  to  the  petition 
because  the  defendant  was  not  individually  served  with  process  in  the 
Nebraska  suit  should  have  been  overruled. 

3.  It  is  oontended  that  the  right  of  action  is  barred  by  the  statute  of 
limitations  of  four  years.  Rev.  St  Tex.  1895,  $  3856.  The  stock- 
holder's liability  which  this  suit  is  brought  to  enforce  is  secondary  and 
conditional.  It  is  based  on  the  Nebraska  Constitution,  which  we  have 
quoted,  and,  while  the  corporation's  creditors  are  permitted  to  take 
steps  to  settle  the  affairs  of  the  corporation  and  fix  the  exact  amount 
of  sacfa  secondary  liability,  they  are  not  permitted  individually  or  in 
groups  to  sue  for  the  liability  to  satisfy  their  own  claims.  It  appears 
from  the  petition  that  the  amount  sued  for  was  not  decreed  against  the 
defcnr!nrtt  till  Jime  3,  1903.  Tlie  suit  was  broug'ht  in  the  Circuit 
Court  December  13,  1905,  which  is  in  less  than  four  years  of  the  date 
of  the  decree  sued  on.  The  statute  of  limitations  did  not  bc^n  to  run 
till  the  decree  of  assessment  was  rendered  and  the  receiver  appointed. 
Bemheimer  v.  Converse,  206  U.  S.  516,  27  Sup.  Ct  765,  51  L.  £d. 
1163.  The  petition  does  not  show  that  the  suit  is  barred  by  the  statute 
of  limitations  of  four  years,  and  therefore  it  is  not  amenable  to  demur- 
rer on  that  jrround. 

The  judG:mcnt  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the  petition  and 
to  grant  a  new  trial. 


056  F€>d.  753.) 

NOTES  V.  MARLOTT  et  aL 
(Circuit  Court  of  Appeals,  Ninth  Circuit.  November  4  1007.) 

No.  1,4S8. 

]•  Loos  AND  Loaamo— 8a£k  of  Loos— TftANsiSB  or  Tirte  as  Betwbsn  Pab> 

TIES- -Deli  VERY. 

PlulntiCfs  entered  into  a  contract  with  defendant  to  fell,  out,  ratt,  clrivf, 
and  deliver  a  certain  number  of  feet  of  logs  of  specified  dimeoBloitB  and 
quality  in  a  sloufjh  extending-'  frotn  n  T\\iT.  where  defendant  agreed  to 
construct  a  boom  for  tjieir  detention,  to  remove  tliem  to  tbe  banks  of  the 
river  or  to  the  mi] I,  and  at  tlie  time  of  such  removal  to  tc&Ie  the  same 
and  pay  for  eacli  ttiousand  feet  so  delivered  and  n'iiifiv(>d  to  the  banlcs  of 
the  slough  or  the  mill,  "and  not  otherwise."  A  portion  of  the  logs  were 
■o  dellveredt  removed,  and  paid  for;  but  the  remainder,  after  httag  de- 
livered into  the  boom,  were  carried  away  by  a  freshet  and  lost,  n<'hl 
that,  plaintiffs  having  done  all  that  they  were  to  do,  complete  possession 
and  title  to  the  loi!s  tbereopon  passed  to  defendant,  add  he  hecame  liable 
fbr  the  purcltns'<  price  on  proof  of  th(  in  intliy  delivered,  and  that  tliey 
conformed  to  the  requirements  of  the  couiiact  as  to  dimwsious  and 
Qoallty. 

2.  SaiiK^oRsrauonoR  or  Oommaor. 

A  provision,  in  a  contract  for  the  "^n^f^  and  delivery  of  logs  to  be  scnled 
after  delivery,  that  they  shall  be  of  merchantable  timber,  Is  not  a  war* 
nntj  that  all  kqpi  delivered  tbereonder  are  merchantable,  btit  merely  fur^ 
nishes  a  descrlptlou  for  the  Identiflcatloii  of  such  logs  as  fall  within  the 

contract. 

[Ed.  Note. — i  or  ctLnea  in  point,  see  Cent  Dig.  vol.      Lo^a  and  Logging, 

I  mi 
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Wlierc  the  provisinng  of  a  written  contract  of  s:ile  are  cl.  ir  and  Intelli- 
gible, parol  evidence  of  prior  conversations  betwe«i  the  parties  is  not 
admfnible  to  prove  ui  InteatUm  ineoiulsteDt  with  the  wrlttng. 

[  1  xl.  Mota— S\>r  eum  In  iioiiit;  iee  Gent  Dif  .  toL  20,  Bridcnoe;  H  1787, 

4.  Same— Existence  of  Custom. 

Wbere  the  provisions  of  a  written  contract  of  sale  are  clear  and  unam- 
biguous,  they  (.-annot  be  changed  OF  afltocted  In  meaning  by  pvoot  of  a  cus- 
tom at  variance  therewith. 

tiCd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  'M.  Evidaice,  if 
1IKS2.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

Bion  A.  Dodge,  Louis  K.  Pratt,  and  Jacob  Samuels,  for  plaintiff  in 

error. 

McGinn  &  Sullivan,  J.  C.  Campbell,  W.  H.  Metson,  Frank  C  Drew, 
C.  H.  Oatman,  and  J.  A.  Mackenzie,  for  defendants  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUNT,  District  Judge.  Defendants  in  error,  Marlott,  Melvin,  and 
O'Mealey,  brought  this  suit  to  recover  the  contract  price  of  certain 
logs  all^;ed  to  have  been  delivered  by  them  to  Noyes,  plaintiff  in  er- 
ror, in  accordance  with  the  provisions  of  a  certain  written  contract  al- 
tered into  on  September  23,  1904.  The  contract  is  substantially  as 
follows : 

**Tlii8  agreement  made  tills  23d  day  of  September,  1904,  by  and  between 
Fred  O.  Noyes,  party  of  the  first  part,  and  Tony  0*Hea1ey,  John  MelTin,  and 

Arthur  Marlntt.  parties  of  the  f?econd  part,  witnesfoth:  (^)  T!int  snlil  par- 
ties of  tbe  second  part  agree  to  fell,  cut,  raft,  drive  und  deliver  not  less  tban 
alz  hundred  thousand  (000,000)  feet  of  logs  of  tbe  approximate  dimensions 
hereinafter  described.  In  the  channel  or  slough  of  the  Cliena  river,  a  triVnt  iry 
of  tbe  Xanana  river,  in  the  district  of  Alaska,  leaving  said  river,  immediate- 
ly below  tbe  unlneorporated  town  or  aettlement  of  Iraurt  FalTbanka,  about  a 
quarlcr  of  a  mile  alwve  and  opposite  the  town  of  Fairbanks,  in  the  district  of 
Alaska,  Third  Division,  and  to  furnish  all  necessary  provialons,  tools,  tackle, 
apparel  and  booms  for  the  purpose  thereof.  Two  hundred  thotumnd  <200,000) 
fct't  of  such  lo^'s  i^hall  be  so  delivered  innnedlately  after  the  clearing  of  the  Ice 
from  tbe  said  Chena  river,  and  tbe  said  slougb,  in  tbe  spring  of  1905:  and 
two  hundred  thousand  (200.000)  ftot  more  shalf  be  so  dellrered  within  thirty 
(30)  days  there;iffer;  and  the  remainder  of  tv\-o  hundred  thonsund  (^"iO.CKXl) 
feet  shall  be  so  delivered  within  sixty  (60)  days  thereafter.  IG  per  centum  of 
said  logs  shall  be  12  feet  in  length.  10  per  centum  of  said  logs  shall  be  14  feet 
In  length.  2r»  per  centum  of  said  logs  shall  be  IG  feet  in  length.  10  per 
centum  of  said  logs  shall  be  18  feet  in  length.  10  per  centum  of  said  logs 
atoall  be  20  fteet  In  length.  5  per  centum  of  said  logs  shall  be  22  feet  in 
It'iipth.  5  per  ceutuni  of  said  lo^is  shall  be  24  feet  in  length.  5  per  centum 
of  said  logs  shall  be  26  feet  in  length.  5  per  centum  of  said  logs  shall  be  30 
feet  in  length.  5  per  centum  of  said  logs  shall  be  36  feet  In  length.  5  per 
centum  of  said  logs  shall  be  10  feet  in  length.  All  logs  shall  not  be  less  than 
nine  (0)  inches  in  diameter  at  the  smaller  end,  and  shall  be  from  three  (3) 
to  six  (6)  inches  longer  than  the  above-prescribed  lengths ;  and  In  all  respects 
shall  be  cut  and  trtnnned  In  a  workmanlike  manner,  of  good  form  and  of  flriu, 
sound  and  merchantable  timber.  The  said  party  of  the  first  part  shall  pro- 
vide in  the  slough  departing  from  the  Chena  river  into  which  i>aid  logs  shall 
he  diverted,  as  aforesaid,  the  necessary  boom  for  the  arresting  and  detentfoo 
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of  said  logs,  and  sbali  remove  them  to  tlie  banks  of  said  slough  or  to  the  mill, 
for  the  purpose  of  mamifacturiiig  the  same  Into  lumber,  and  at  the  time  of 

«uch  removal  frwn  said  slough,  shall  scnle  them  by  'Scribner's  Rule.'  at  which 
tijue  the  said  party  of  the  flrst  part  shall  pay  to  the  said  parties  of  the  second 
part  the  sum  <rf  twenty  doUaTS  for  eadi  and  every  thoummd  of  tiie  logs  so  de- 
HvercKl  In  fyild  boom  and  pulled  thcrofrnm  to  the  banks,  as  aforesaid,  or  In 
the  mill,  for  the  purpose  of  manufacturing,  as  aforesaid,  and  not  otherwise.'* 

The  answer  admitted  the  agreement  as  set  forth  in  the  oomplaint» 
set  up  failure  to  ftUfill  tiie  terms  of  the  contract,  and  pleaded  that 

about  June  90,  1905,  continuous  and  unprecedented  rainfalls  occurred, 
that  extraordinary  rise  of  the  waters  of  the  country  thereabouts  fol- 
lowed, and  that  the  banks  of  the  river  and  slough  were  cut  away  b> 
the  torrents  of  water,  and  the  retaining  boom,  which  had  been  erected 
by  plaintiff  in  error,  was  washed  out,  and  the  logs  called  for  by  the 
contract  were  carried  away  without  fault  of  the  plaintiff  in  error. 

It  appears  that  about  June  4,  1905,  defendants  in  error  had  deliv- 
ered into  the  detention  b<x-»m  of  the  plaintiff  in  error  about  250,000 
feet  of  log's,  which  were  thereafter  drawn  from  the  slough  by  plaintiff 
in  error,  and  defendants  in  error  were  given  credit  for  the  amount  of 
feet  ascertained.  Thereafter,  ahout  June  29,  1905,  the  second  drive 
of  logs  was  made,  and  about  369,501  feet  were  put  into  the  boom  by 
defendants  in  error.  On  Tune  30th,  the  waters  of  the  river  began  to 
rise,  the  boom  which  had  been  provided  by  plaintiff  in  error  for  the 
arrest  and  detention  of  the  locfs  gave  way,  and  the  logs  remaining  in 
the  slough  were  swept  down  the  river  and  lost.  The  plaintiff  in  error 
had  paid  upon  tiie  contract  price  of  the  logs  $8,047.40,  and,  upon 
trial  had  before  a  jury,  verdict  was  rendered  in  favor  of  the  defend- 
ants in  error,  plaintiff's  below,  for  $5,083.02,  balance  daimed  to  be 
due.  Judgment  was  entered  accordingly.  Motion  for  a  new  trial  was 
denied.  Plainti£f  in  error  brings  the  case  to  this  court  by  writ  of 
error. 

The  record  discloses  that  counsel  for  plaintiff  in  error  tried  the 
ease  upon  the  theory  that  the  only  feature  of  the  contract  to  which  the 
jury's  attention  should  be  addressed  was  that  of  a  delivery;  that  is  to 

say,  he  stood  upon  the  proposition  that  the  contract  was  executory, 
and  that  title  to  the  logs  did  not  pass  until  inspection,  measurement, 
and  pulling  on  to  the  banks.  Defendants  in  error  contended  that 
they  performed  all  of  the  acts  required  of  them  in  the  contract ; 
that  they  put  in  the  slough  and  boom  designated  in  the  contract  the 
number,  kind,  and  character  of  logs  specified ;  that  nothing  was  left 
for  them  to  do;  that  plaintiff  in  error  was  to  remove  the  logs  from 
the  slough,  and  to  scale  them,  but  tli.-u  tliis  was  merely  a  means  of  de- 
termining the  amount  of  compcnsauon  due  to  defendants  in  error  for 
the  logs ;  and  that,  as  delivery  had  been  made  as  required,  title  to  the 
logs  pa^ed  to  plaintiff  in  error;  hence  that  the  peril  to  which  the 
lo^  were  exposed  was  plaintiff's. 

The  question,  then,  is:  What  was  the  effect  of  the  contract  of 
sa'e^  Dirl  the  bargain  amount  to  an  actual  sale,  or  was  it  only  an  ex- 
ecutory agreement?  If  Noyes  became  the  owner  of  the  logs  delivered 
into  the  channel  or  slough  of  the  Chena  river,  wliere  he  had  erected 
a  boom  to  arrest  and  detain  them,  and  tliey  were  afterwards  lost,  he 
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must  be  the  sufferer.  If,  on  the  other  hand,  Marlott  and  his  n<:<:r^ 
ciates,  whom  we  will  call  the  loG:c:ers,  had  not  parted  with  title,  if 
they  remained  the  owners  of  the  logs  until  Noyes  had  pulled  thcni  out 
to  the  banks,  and  iiad  scaled  them  for  manufacturing  purposes,  then 
the  contract  was  an  executory  one,  and  the  loggers  must  bear  the  loss 
of  the  freshet. 

Whether  the  loq-s  passed  or  not  1!^  dependent  upon  the  intention  of 
the  parties  to  tlie  written  contract,  and  that  intention  must  be  gathered 
from  the  language  of  the  instrument  and  the  subject-matter.  In  the 
ascertainment  of  the  intention  of  the  parties,  we  sliould  consider,  too, 
certain  established  legal  rules.  Thus,  in  The  Etgee  Cotton  Cases,  2% 
Wall.  180,  22  L.  Ed.  863,  the  court,  in  discussing  executory  and  con- 
ditional sales,  approved  Benjamin's  text  by  quotinL,^  the  following  rules 
laid  down  by  Blackburn  on  Sales,  and  added  to  by  Benjamin : 

"First.  'Wlien,  by  the  ngi^meot,  tlie  vendor  is  to  do  any  tiling  to  the  goods 
for  the  purpose  <vt  putting  them  Into  thnt  stnte  In  wWeh  the  purehasw  H 

bound  to  iicc('i)t  tliein,  or.  as  It  Is  soiin'tlnies  wtir(l<Mj,  Into  a  dt>liverablc  stat*\ 
tile  performance  ot  those  tilings  sball,  in  tlie  absence  of  circumstances  in- 
dleatlng  a  contrary  Intention,  be  taken  to  be  a  condition  precedent  to  the 
resting  of  tlio  prDjiorty.' 

"Second.  'Where  anytliing  remains  to  be  done  to  the  goods  for  the  purpose 
of  ascertaining  the  price,  ns  by  weighing,  nicnsurlng,  or  testing  the  good*, 
uiiore  the  prici^  is  to  depend  on  tho  quantity  or  quality  of  tlie  Koods.  tlie  ix'r- 
formauce  of  these  things  shall  also  bo  a  condition  precedent  to  the  transfer  of 
the  property,  altliough  the  IndlTldnal  Roods  be  ascertained  and  they  are  in  the 
state  In  which  they  ou^ht  to  bo  accepted.' 

"Third.  'Where  the  buyer  is  by  the  contract  bound  to  do  anything  as  a  con- 
sideration^  either  precedent  or  concurrent,  on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  until  the  condition  l>e  fulfilled,  even 
thoutch  tbe  goods  may  have  been  actually  delivered  into  the  possession  of  the 
buyer.'  *• 

And  later  on  in  the  opinion  the  court  (listinj^nishcrl  the  doctrine  of 
the  flr^t  and  second  rules  by  citing  numerous  English  cases,  and  saying 

for  itsell: 

"Of  course,  when  nothing  remains  for  the  seller  to  do,  when  the  weighing 
or  measuieroent  stipulated  for  Is  incumbent  upon  the  buyer,  or  when  the  par- 
th'S  have  provisionally  agreed  that  a  certain  sum  shall  be  taken  for  the  price, 
subject  to  future  correction,  the  coutract  is  not  within  the  rules.  Turley  v. 
Bates,  2  Hoistone  A  Ooltman,  200,  has  sometimes  been  thought  a  departure 
from  the  t^arller  cases,  but  we  think  without  reason.  It  was  the  case  of 
the  sale  of  an  eutire  heap  of  fire-clay  at  two  shillings  per  ton.  The  buyer  was 
to  cart  it  away  and  weigh  it  He  weighed,  removed,  and  paid  for  a  part,  and 
refused  the  rest  It  was  held  the  property  of  the  whole  heap  had  passed  to 
him.  But  here  the  seller  had  nothing  to  do  with  the  weighiug  or  delivery. 
He  had  performed  all  he  was  required  to  do,  either  for  ascertaining  tbe 
<iunntlty  or  the  price.  Besides,  the  jury  liad  found  as  a  fact  that  the  sale  was 
of  the  whole  heap.  The  case  of  Kershaw  v.  Ogden,  3  Uolstone  &  Coltman, 
717,  is  In  substance  the  same.  In  each  of  these  cases  tbe  contract  was  In 
parol,  and  what  It  was  nsoeesarUy  for  a  joiy." 

Tested  by  these  rules,  the  contract  under  consideration  passed  the 
ownership  of  the  logs  delivered  in  the  slough  when  the  loggers  put 
them  there.  Hatch  v.  Oil  Co.,  100  U.  S.  124,  85     Ed.  554. 

An  ascertainment  of  the  amount  to  be  due  was  contemplated,  but 
the  loggers  only  undertonk  to  deliver  the  quantity  and  kind  of  log's 
that  they  proved  were  put  into  tlie  slough,  as  designated  in  the  con- 
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tract  Referring  to  the  language  of  the  contract,  it  will  be  observed 
that  the  loggers  were  "to  fell,  cut,  raft,  drive  and  deliver''  iocs  of 
certain  dimensions  and  quality  as  specified.  They  did  all  these  things 
and  transferred  complete  title,  possession,  and  control  to  Noyes.  By 
the  contract,  the  log^gers  were  to  furnish  merchantable  timber,  but 
that  provision  was  not  a  warranty  of  the  logs  on  the  part  of  the  log- 
gers, but  was  rather  a  provision  for  the  benefit  of  the  loggers  and 
Noyes,  sellers  and  purchaser,  respectively,  furnishing  a  description  of 
what  was  bought  and  sold.  When  a  contract  very  similar  to  the  one 
we  have  before  us  was  examined  by  the  Supreme  Court,  it  was  said: 

"Merchantable  logs  only  wf»re  bought  and  sold  by  the  parties,  but  it  is  n 
great  mistake  to  regard  that  provision  as  a  warranty  of  the  logs  ou  the  part 
of  the  plalntUEs.  Unless  the  parties  were  destitute  of  all  experience,  they 
mu«»t  have  known  thnt  in  90  large  a  lot  of  lops  there  would  bn  -nme,  and  per- 
haps many,  that  would  not  scale  as  merchantable;  and  it  was  doubtless  from 
that  consideration  that  the  prortston  was  Inserted^  that  the  defaidants  should 
take  all  of  that  description,  and,  of  cournc,  tliey  were  not  l)ound  to  take  any 
of  inferior  grad^.  Regarded  in  that  light,  it  is  evident  that  the  provision 
was  for  the  benellt  of  both  the  seller  and  purchaser,  as  It  furnished  a  <*1eflr 
and  unmfstakablo  de5!crlptiou  of  ulmt  was  bonght  and  sold — we  say  bonirlit 
ajwl  sold,  because  it  is  evident  from  what  has  already  beeu  said  that  the  title- 
to  the  logs  paased  to  the  defendants.**  Leonard  et  al.  v.  Davis  et  al.,  1  Black 
(U.  8.)  476^  17  L.  IDd.  222. 

Noyes,  the  buyer,  had  cotistnicted  the  boom  to  detain  the  lo^^s.  as 
he  agreed  to  do,  and  from  the  time  o£  the  delivery  in  the  slough  he 
ssed  and  owned  them.  Ludwig  v.  Fuller,  17  Me.  166,  35  Am. 
346.  By  the  contract,  Noyes  was  to  remove  the  logs  for  manu-" 
facturincf  purposes.  He  was  to  remove  and  scale  them,  and  was  then 
to  pay  for  every  thousanr]  of  the  loqfs  that  had  been  delivered  by 
the  loggers  into  the  detention  boom.  But  everything  the  loggers,  as 
sellers,  had  to  do  with  the  logs,  was  cojnpleted  when  they  delivered 
into  the  slough.  Leonard  v.  Davis  et  al.,  supra.  After  delivery,  their 
only  interest  was  in  recovcrinnf  the  price  agreed  upon  when  the  meas- 
urement was  ascertained  by  Xoyes.  the  purchaser. 

A  circumstance  in  the  case  to  show  that  there  was  no  condition  in 
the  sale  is  the  fact  that,  after  the  logs  in  the  first  drive  had  been  de- 
livered in  the  slough,  Noyes  employed  the  loggers,  defendants  in  er- 
ror, to  help  him  pull  the  logs  onto  the  hank,  and  paid  them  daily  wa^es 
for  such  service. 

Stress  is  laid  hv  plaintiff  in  error  upon  the  words  "and  not  other- 
wise," which  conclude  the  provision  of  the  contract  defining  the  ohlipfa- 
tion  of  Noyes.  But  this  phrase  only  emphasizes  the  immcdi  itrly  pre- 
viously fixed  and  limited  method  of  ascertaining  a  settlement  of  ac- 
counts. No  other  method  was  to  be  allowed.  We  do  not  think  it 
can  be  regarded  as  qualifying  the  sale  itself  b\  making  it  conditional 
upon  Noyes  hnnl-ng  the  logs  out  and  scalinir  tluin.  In  trusting  to 
Noyes  to  asccrtam  the  quantity  of  lo^s  for  wliich  he  was  to  pay.  the 
loggers  displayed  confidence  in  him,  but  the  sale  was  not  affected,  for 
the  sellers  had  nothing  to  do  to  put  the  property  into  deliverable  shape. 
It  had  been  completely  delivered.  King  v.  Jarman,  3S  Ark,  190,  37 
Am  Rep.  11;  Albemarle  Lumber  Co.  v.  Wilcox,  106  N.  C.  34,  10  S. 
E.  871. 
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In  Maconiber  v.  Parker,  13  Pick  (Mass.)  183,  it  was  said: 

"Where  aoy  operation  of  weight*  measurement,  or  counting,  or  tbe  like,  re- 
malnit  to  be  perforaMd,  In  order  to  ftscertaln  tb«  prices  the  quantity  or  tbe  par- 
ticular commodity  to  be  dellverod,  and  to  put  It  In  a  deliverable  sliape,  tbe 
contract  is  incouiyiete  until  such  operation  Is  performed;  but,  where  the  goods 
or  oommodltiM  are  actually  delivered,  that  shows  the  Intent  of  the  parties  to 
complete  tbe  snlo  hy  tho  ^li  11  very,  and  the  weigblug,  measuring,  or  counting 
afterwards  would  not  bo  ct^usider^  as  any  part  of  the  contract  of  sale^  but 
conld  be  taken  to  refler  tQ  the  adjustment  ot  the  final  settlement  as  to  the 
price." 

Plaintiff  in  error  argues  that,  even  if  the  court  finds  the  contract 
was  not  a  conditional  one,  still  it  was  fairly  susceptible  of  two  inter- 
pretations, and  that  therefore  explanatory  evidence  was  admissible. 
Relying  ttpon  this  premise,  he  has  assi^ed  error  because  the  trial 
court  denied  an  offer  to  prove  conversations  that  were  had  between 
the  logg:ers  and  Noyes  that  led  to  the  execution  of  the  contract, 
and  an  offer  of  proof  that  when  the  contract  was  presented  to  the  log- 
gers for  signature  they  demurred  to  signing  it  because  it  did  not  pro- 
vide £or  delivery  in  the  slough  or  boom  alongside  of  the  bank,  where- 
upon Noyes  told  them  that  he  would  not  be  responsible  for  the  logs 
in  the  slough  or  until  they  were  pulled  from  the  water,  and  they  coura 
sigfn  the  contract  or  not. 

But  if  the  court  can  ascertain  from  the  laiiguagc  of  the  writing  it- 
self what  the  parties  meant,  then  evidence  of  language  employed  be- 
fore they  expressed  their  intention  in  writing  is  on  principle  imma- 
terial. United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.  105,  27  Sup. 
Ct  450,  51  L.  Ed.  731.  Our  duty  is  to  find  out  the  true  sense  of  the 
written  words  as  t!i<^  parties  have  used  thrm.  and  then,  as  hereto- 
fore held,  when  that  true  sense  is  ascertained,  test  the  writinc^  in  the 
light  of  established  legal  rules.  If  the  agreement  before  us  had  been 
incomplete  or  imintelligible,  explanatimi  not  inconsistent  with  its  writ- 
ten terms  would  have  been  perfectly  competent;  but,  as  the  writ- 
ing is  complete  and  intelligible,  parol  evidence  of  prior  conversations 
to  prove  the  intention  of  the  parties  inconsistent  with  its  ascertained 
meaning  was  not  proper.  We  are  not  losing  sight  of  the  necessity  for 
interpretation,  according  to  the  subject-matter  referred  to  in  a  contract, 
and  of  surrounding  circumstances,  and  of  the  admissibility  of  verbal 
testimony  in  order  to  find  out  the  subject  to  which  a  writing  refers ; 
but  parol  evidence  to  explain  the  nature  of  the  subject  of  a  written 
instrument  is  ver\'  different  from  evidence  of  verbal  commnnicatinn'; 
respecting  the  contract  itself.  A  familiar  illustration  is  where  parol 
evidence  is  admitted  to  show  that  land  in  a  deed  is  described  as  in  one 
locality,  while  it  really  lies  in  another;  or,  where  a  factory  has  been 
conveyed  as  a  factory,  it  is  permissible  to  receive  vetbal  testimony  to 
show  what  part  or  parcel  is  passed  by  the  deed.  Greenleaf  on  Evi- 
dence, c.  15.  Here  the  instrument  docs  not  present  ambiguity  in  the 
true  sense  and  meaning  of  tlie  words  themselves,  or  such  dityicnlties  as 
to  their  application  as  to  have  warranted  investigation  by  evidence  out- 
side of  the  paper  itself.  We  must  therefore  sustain  the  ruling  of  the 
lower  court  in  rejecting  the  offer  made. 

Effort  was  also  made  by  plaintiff  in  error  to  prove  that  a  general  cus- 
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torn  existed  among-  logg-ers  and  snwmill  men  in  the  Tanana  \'alley, 
whereby  logs  delivered  at  a  miii  are  at  llie  risk  o£  tlie  loggers  and 
remain  so  until  pulled  from  the  water  and  scaled,  and  the  amount  de- 
teimined;  but  the  court  sustained  the  objections  of  defendants  in  er- 
ror and  refused  to  allow  such  evidence.  Plaintiff  in  error  seeks  to  ap- 
ply the  Tu\e  that  customary  rights  and  incidents  universally  attaching 
to  the  subject-matter  of  a  contract,  where  it  is  made,  are  annexed  by 
implication  to  the  language  and  terms  of  the  contract,  unless  custom  is 
expressly  excluded.  But  the  doctrine  of  evidence  of  custom  canndt 
prevail  over  the  express  provisions  of  a  contract.  '*Its  true  and  ap- 
propriate office  is  to  interpret  the  otherwise  indeterminate  intention  of 
the  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts 
arising,  not  from  express  stipulations,  but  from  mere  implications  and 
presumptions  and  acts  of  a  doubtful  or  equivocal  character."  Bliven 
et  al.  V.  New  England  Screw  Co.,  23  How.  420,  IG  L.  Ed.  510.  It  is 
enough  to  say  that  the  real  meanmg  of  the  contract,  as  interpreted  by 
the  words  tised,  provided  for  a  delivery  at  a  particular  place,  and  was 
not  indeterminate,  and  theref  rc  evidence  of  custom  was  irrelevant. 
Barnard  v.  Kellogg.  ?:  TT  S.  383,  19  L.  Ed.  9S7. 

Other  points  of  a  mmor  character  were  made  by  plaintiff  in  error. 
They  have  been  examined,  and  are  largely  covered  by  what  we  have 
already  said.   None  appear  to  be  well  taken. 

In  conclusioU,  we  believe  that  the  proper  construction  of  the  con- 
tract is  that  the  parties  intended  that  Noyes  should  bccoine  the  owner 
of  the  logs  when  actually  delivered  into  the  slough,  and  that,  from 
the  time  of  delivery  so  made,  he  was  the  owner  and  could  have  recov- 
ered the  property,  had  it  been  attached  under  writ  issued  in  an  action 
brought  by  a  creditor  of  the  loggers.  Accident  was  hardly  contem- 
plated ;  but,  when  it  occurred,  by  the  rules  of  kw  the  owner  must  be 
the  sufferer. 

The  jui^^ent  is  affirmed. 


(156  Fed.  759.) 

BIDDLE  T.  UNITED  STATES. 

(areult  CJourt  o£  Appeals,  Ninth  Circuit   October  28.  1007.) 

L  Ctawi^AT.  Law— JuRTST>irTi ON— United  States  Coutit  fob  China. 

The  object  of  Act  Juue  30,  1900,  c.  3034«  34  Stat.  814  lU.  a  Comp.  St. 
Sttpp.  1007,  p.  7971.  creattnir  tbe  United  States  Orart  for  dilna,  and  of  the 
troiity  under  which  it  -^vn^  rreated,  in  so  far  as  thnt  conrt  is  given  crfmlnfil 
JurisciictioQ,  was  to  secure  to  American  cltiaseDs  residing  or  sojouruiog  in 
Otatna  and  there  charged  with  crime  ISie  benefit  of  the  principles  of  the 
laws  of  the  United  Stntes  relating  to  tho  trlnl  of  persons  accused  nf  (  rhno  ; 
hut  the  statute  at  the  same  time  makes  such  citizens  subject  to  punish- 
ment for  acts  made  criminal  by  any  law  of  the  United  States  or  for  acts 
reoognlsed  as  crimes  by  the  common  law. 

SL  SamI?— Offenses  Punisiiable — Obtaining  ^Ioxey  by  Fat.sk  Prftknsfs. 
The  provisions  of  such  statute,  making  the  common  law  applicable  to 
criminal  offenses  committed  by  American  cltlsens  tn  China,  are  to  he 

cr'n^trued  as  referrinji  to  th*-  t  nnunon  law  In  forco  in  fin  s;ovoral  Amt-ri- 
can  colonies  at  the  time  of  tlieir  separation  from  i^^nglaud,  and  this  in- 
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<-lii(l«vl  not  only  the  ancit'iit  coniinan  or  tiu\vr5ttca  law,  but  also  statut<*s 
which  had  theretofore  been  i>at«ed  umeudatory  of  or  in  aid  of  the  couimou 
law,  amons  which  was  St.  30  Gea  II,  c.  24.  enacted  in  1737,  creating  tlie 
ofTonse  uf  ohtainiii^'  iiKinoy  or  goodfl  onder  false  pretenaoa,  and  the  snhae- 
quont  ajueadments  thereto. 

3.  SAJkiE. 

In  view  of  the  l«el«1fttlon  of  CoDgr«a!  making  the  obtalninf  of  money  or 

property  by  false  i>n  ttiises  a  crime  In  Alaska  and  the  District  of 
Columbia  and  in  other  territory  subject  to  the  crhuinal  jurisdiction  of  the 
United  States,  sneh  act  Is  an  offense  axainst  the  laws  of  the  United  States, 
within  the  meaning  of  Act  .TTine  ::n.  10<V5.  .\  :V.^?.i.  ?,4  Stat  814  [U.  S.  rnmp. 
St.  Supp.  1907,  p.  797],  couf erring  jurisdlctiou  upon  the  United  States 
Gonrt  for  Oilna,  and  an  American  dtisen  guilty  of  the  ommnlRsion  el 
such  act  in  caiina  is  suhject  to  trial  and  ponishment  therefor  by  tliat 
court. 

4.  False  Pretemsss— Elements  of  Otfensb— Nature  of  Pretenses. 

To  const i tote  the  crime  of  obtaining  mon^  under  false  pretenses^  the 

alU'fjed  false  representation  must  be  of  some  past  or  existing  fact,  and  an 
luformatiou  ciiarglng  that  a  defendant  obtained  money  from  persons  nam- 
ed as  rental  for  a  building,  by  means  of  false  r^reaentations  that  the 
nmnli-'lpal  authorities  wotiM  porrnlt  mrnMlnc  panics  to  be  played  tlierein 
during  a  race  meeting  to  be  held  in  the  future,  is  insufficient  to  ctiarge  an 
offense. 

[K6.  Note. — ^For  cases  In  point,  see  Gent  Diip  voL  28»  False  Pretenses^ 
if  5-12.J 

Appeal  from  the  United  States  Court  for  China. 

Edwin  II.  Lamme  and  Francis  Ellis,  for  appellant. 

Robert  T.  Devlin,  U.  S.  Atty.,  and  Benjamin  L.  McKinlev,  Asst 

U,  S.  Attv. 

Before  r.lTJ^ERT,  Circuit  Judge,  and  DE  HAVEN  and  IIUXT, 
District  Judges. 

D£  HAVBN,  District  Judge.  This  is  an  appeal  by  the  defend* 
ant  from  a  judgment  of  the  United  States  Court  for  China,  by  which 

he  was  convicted  of  the  crime  of  obtaining  money  under  folse  pre- 
tenses, nnd  scn^  TK  ed  to  imprisonment  for  the  term  of  one  year  in 
tlie  jail  at  Shanghai. 

It  is  claimed  by  the  appellant:  First,  that  the  court  below  was 
without  jurisdiction  to  try  him  for  sudi  alleged  crime,  because  the 
act  of  obtaining  money  or  goods  by  false  pretenses  was  not  an  of- 
fense at  common  law,  and  is  not  made  a  crime  by  the  laws  of  the 
United  Stntes  ;  and,  second,  that  the  evidence  was  not  sufficient  to 
warrant  his  conviction. 

1.  The  United  States  Court  for  China  was  crcate<i  by  Act  June  30, 
1006,  c  3934,  34  Stat.  pt.  1,  p.  814  [U.  S.  Comp.  St.  Supp.  1907,  p. 
4  97],  and  by  section  1  of  that  act  was  given  "exclusive  jurisdiction 
in  all  cases  and  judicial  proceedings  whereof  jurisdiction  may  now  be 
exercised  hv  United  States  consuls  and  ministers  1)\  law  and  bv  virtue 
•of  treat hrtwccii  the  United  States  and  China,  excejH  in  so  far  as 
the  said  jurisdiction  is  qualifiod  by  section  two  of  tliis  act"  Section 
4  of  the  same  act  provides: 

**Tbe  inrlmllctlon  of  said  United  States  court,  lioth  original  and  on  sppeaL 

in  civil  and  i  rlniiiuil  innttorss,  and  ;^'^f>  tho  jurlf^rtlction  of  the  consular  courts 
In  CiUua,  sliull  la  uU  cuscs  be  exerciseU  iu  conformity  witii  said  treaties  and 
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the  laws  of  the  United  States  now  fn  force  In  reference  to  the  American  con- 

sular  courts  in  Cliina.  aiul  nil  jndpments  and  declaloTis  --  v  I  ronsnlnr  fonrts, 
and  all  decisions,  judgments,  and  decrees  of  tlie  United  States  court,  sliall  be 
enforced  in  accordance  with  aaid  treaties  and  lawa  Hot  In  all  sneh  cases 
when  gufh  laws  are  deficient  in  the  provisions  necessary  to  give  jurisdielion 
or  to  furnish  suitable  remedies,  the  common  law  and  the  law  as  ^tublii^lled  by 
the  decisions  of  the  courts  of  the  United  States  shall  he  applied  hj  said  court 
in  its  (kH'isions  and  shall  <:overn  the  same  svhject  to  the  terms  of  any  treaties 
between  the  United  States  and  China." 

The  law  in  relation  to  the  jurisdiction  of  consular  courts  at  the 
date  of  tl^e  pn'-^^-n^re  of  the  act  creatin.ij:  the  T'nited  States  Court  for 
China  is  founil  m  section  -108(!  of  the  Revised  Statutes  [U.  S.  Comp. 

St.  1901,  p.  2.t>i>j,  and  is  as  follows: 

"Jurisdiction  in  both  civil  and  crimiuai  matters  shall,  in  aii  cases,  be  eser- 
dsed  and  enforced  in  conformity  with  the  laws  of  the  United  States,  which 
are  hereby,  so  far  neces*«anr  to  exectUe  such  treaties,  respectively,  and 

ao  far  as  they  are  suitable  to  carry  the  same  into  eCCect,  extended  oyer  ail  citl- 
aens  of  the  United  States  in  those  countries,  and  over  all  others  to  the  extent 
that  the  terms  of  the  treatfo<s.  respectively,  justify  or  require.  But  In  all  eases 
where  such  laws  are  not  adapted  to  the  object,  or  are  deflcleut  iu  the  provi- 
sions neces.<;ary  to  furnish  suitable  remedies,  the  common  law  and  tlie  law  of 
equity  and  admiralty  shall  be  extended  In  like  manner  over  soch  dtUtens  and 
others  in  those  countries." 

The  United  States,  by  its  treaty  with  China,  accjuired  extraterri- 
torial jurisdiction  in  civil  controversies  between  its  citizens  residing 
in  China,  and  in  respect  to  all  crimes  committed  by  its  citizens  re- 
siding there,  and  Congress,  in  the  statutes  above  referred  to,  provided 
tribunals  to  exercise  such  jurisdiction,  **in  conformity  with  the  laws 
of  the  United  States,"  and  when  these  laws  "are  not  adapted  to  the 
object,  or  are  deficient  in  the  provisions  necessary  to  furnish  suitable 
remedies,"  then  in  accordance  with  the  common  law.  The  object  of 
the  treaty  and  the  intention  of  Congress,  in  creating  the  United  States 
Court  for  China,  in  so  far  as  that  court  is.  given  criminal  jurisdiction, 
was  to  throw  around  American  citizens  residing  or  sojourning  in 
China,  and  tin  i  c  charged  with  crime,  the  beneficent  principles  of  the 
laws  of  the  United  States  relatincj-  to  the  trial  of  persons  charged 
with  crime — the  rules  of  evidence,  the  presumj)tion  of  innocence,  the 
degree  of  proof  necessary  to  convict,  tiie  right  of  the  accused  to  be 
confronted  with  witnesses  against  him,  exemption  from  being  com- 
pelled to  criminate  himself,  etc.  But,  while  securing  to  them  these 
privileges,  the  statute  at  the  same  time,  made  them  subject  to  pun- 
ishment for  acts  made  criminal  by  any  law  of  the  United  States,  or 
for  acts  recognized  as  crimes  under  the  common  law. 

This  brings  us  to  the  consideration  of  the  question  whether  obtain- 
ing money  or  ^oods  by  false  pretenses  is  an  otTense  wliich  may  be 
thus^  punished,  if  oommitted  by  an  American  citizen  in  China,  ^his 
particular  kind  of  cheating  was  not  a  crime  under  the  ancient  com- 
mon law.  It  was  fir^^t  so  declared  in  the  vear  1757  by  St.  Geo. 
II,  c.  24.  Bishop  on  Criminal  Law  (  3d  Ed.)  vol.  ?,  ^  .102.  "Under 
this  statute  for  the  first  time  the  crime  ceased  to  depend  on  the  par- 
ticular kind  of  pretense  used;  the  statute  being  couched  in  terms 
broad  enough  to  include  the  use  of  any  false  pretense  whatever,  al- 
though, as  wiU  appear  later,  the  judges,  in  construing  the  statute. 
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excepted  certain  classes  of  pretenses  from  it.  Tt  was  this  statute 
that  created  the  crime  now  commonly  known  as  obtaining  goods  un- 
der false  pretenses.  Several  statutes  have  been  enacted  in  England 
since  the  statute  of  30  Geo.  II  to  supply  defects  found  therein,  but 
Its  general  provisions,  in  so  far  as  they  defined  the  crime,  remain  on- 
chanc^cd."    19  Cyc.  387. 

If  the  statute  of  30  Geo.  IT,  and  thn^e  amendatory  of  it,  which 
were  in  force  at  the  date  of  the  separation  of  the  American  colonies 
from  the  mother  country,  are  to  be  considered  as  a  part  of  tlie  com- 
mon law  to  which  Congress  referred  in  the  enactment  above  quoted, 
the  jurisdiction  of  the  court  over  the  offense  of  obtaining^  money  un- 
der false  pretenses  would  be  undoubted;  and  we  are  of  opinion  that 
in  making  the  common  law  applicable  to  offenses  committed  by  Ameri- 
can citizens  in  China,  and  the  other  countries  with  which  we  have 
similar  treaties,  Congress  had  reference  to  the  common  law  in  force 
in  the  several  American  colonies  at  the  date  of  the  separation  from 
the  mother  country,  and  this  included  not  only  the  ancient  common 
law,  the  lex  non  scripta,  but  also  statutes  which  had  theretofore  been 
passed  amendatory  of  or  in  nid  of  tlie  common  law.  Thus  Mr,  Bishop, 
in  his  work  on  Criminal  Law  (section  155)  says: 

"The  rule  Is  familiar  to  tlie  l^al  profession  tbat  colonists  to  an,  uninhabit- 
ed country  mrry  Mitb  tbem  the  laws  of  their  mother  countiy,  as  far  as  ai>- 
plicablo  to  their  now  situation  and  circuuistances ;  and  that.  In  their  new 
home,  the  laws  thus  taken  with  tbem,  whether  In  the  mother  country  theF 
were  written  or  unwritten,  are  regarded  as  nnwritt^  or  common  law.** 

And  in  the  second  edition  of  Cooley's  Constitutional  Linutati<Mis, 
(page  25),  the  autlior  of  that  great  work  says: 

"The  colonica  also  had  l^^s^isiuiurcs  of  their  own,  by  which  Inws  had  been 
passed  whioh  were  in  force  at  the  time  of  the  separation,  and  which  re- 
mained unaffected  thereby.  Whon  therefore  they  emerged  from  the  colonial 
condition  into  tiint  of  iudepeudeiice,  tiie  laws  which  governed  thorn  consisted; 
First,  of  the  common  law  of  England,  so  far  as  they  had  tacitly  adopted  it  as 
Buited  to  tlielr  condition  :  s<Ht)'ifl.  of  ibo  statnlos  of  England,  or  of  Great  Brit- 
ain, amendatory  of  the  cuiuiij«.u  luw.  which  they  had  in  like  manner  adopted; 
and,  third,  of  the  ocrionlal  statutes.  The  flrst  and  second  constitnted  the 
American  common  law,  and  by  thin  in  ^ent  part  are  rights  adjudged,  and 
wrongs  redressed  in  the  American  states  to  this  day." 

But  in  holding  that  the  court  below  had  jurisdiction  of  the  informa- 
tion upon  wliich  the  defendant  was  tried,  it  is  not  necessary  for  us  to 
rest  our  decision  entirely  upon  the  proposition  that  obtaining  money  or 
goods  under  false  pretenses  is  an  oflense  at  common  law,  within  the 
meaning  of  the  statute  conferring  jurisdiction  upon  the  United  States 
Court  for  China,  as  we  are  clearly  of  opinion  that  such  an  act  is  a 
crime  under  the  laws  of  the  United  States. 

It  is  true,  there  is  no  general  statute  applicable  to  every  state  in 
the  Union,  making  this  an  offense  airainst  the  United  States ;  nor 
could  there  be,  in  view  of  tlie  fact  that  under  our  system  of  govern- 
ment the  right  to  punish  for  such  acts  committed  within  the  political 
jurisdiction  of  the  state  is  reserved  to  the  several  states.  But  in  lepris- 
lating  for  territory  over  which  the  United  States  exercises  exclusive 
Ici^islative  jurisdiction.  Congress  has  made  the  act  of  obtaining  mon- 
ey under  false  pretenses  a  crime.   Thus,  in  section  54  of  title  1,  pL  1^ 
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of  the  act  passed  March  3.  1899  (chapter  429,  30  Stat.  12G0),  entitled, 
"An  act  to  define  and  punish  crimes  in  the  district  of  Alaska  and  to 
provide  a  code  of  criminal  procedure  for  said  district/*  Conp^ress  has 
enacted  that  obtaining  money  or  property  from  another  by  any  false 
t>retense  shall  constitute  a  crime,  subjecting  the  offender  to  punish- 
ment by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more 
than  five  years.  So,  also,  under  section  842  of  the  act  of  March  3, 
1901,  entitled  "An  act  to  establish  a  code  of  law  for  the  District  of 
Columbia,"  obtaining  from  an^  person  anything  of  value  by  means 
of  false  pretenses  Is  made  a  cnme,  and,  where  the  value  of  the  prop- 
erty so  secured  is  $35  or  upwards,  subjects  him  to  imprisonment  not 
less  than  one  year  nor  more  than  Aree  years;  or,  if  less  than  that 
sum,  to  a  fine  not  more  than  $200,  or  imprisonment  for  not  more  than 
six  months,  or  both.    Chapter  854,  31  Stat.  1326. 

In  addition  to  these  statutes,  section  2  of  the  act  of  Julv  7,  1898 
(chapter  576,  30  Stat.  717  [U.  S.  Comp.  St  1901,  p.  3052]),  which 
is,  in  substance,  a  re-enactment  of  section  6391,  Rev.  St.,  provides : 

**Tliat  when  any  off«me  is  eoiumltted  In  any  plaee,  Jurisdlctton  over  wbich 

hns  h*-f^n  retnlned  by  the  United  Sfntcs  or  coded  to  it  hy  n  stnte.  or  which 
has  been  purchased  with  the  consent  of  a  state  for  the  eret'tiou  of  a  fort,  maga- 
slnev  anenal,  docl^ard  or  other  needfnl  bnlldtnir  or  stmeture,  the  pnnislimeiit 
for  which  ofTonso  Is  not  prnvfdod  for  by  ni;y  !n\v  of  the  T-nl tod  Stntes,  the 
person  committing  such  offense  shall,  upon  conviction  in  a  circuit  or  district 
court  of  tbe  United  8tate0  for  the  district  In  wbidi  tbe  offense  was  commit- 
ted, be  linble  to  nnd  receive  tlie  same  punishment  thr  inv-s  of  the  <5(nte  Id 
which  siK'b  place  is  situated  now  provide  for  the  like  ofIeut»e  when  committed 
witbfai  the  jlurlfldletlon  of  saeb  state,  and  the  said  courts  are  hereby  Tested 
with  jurisdirtion  for  siieb  i>uri)ose8;  and  no  sabsequeDt  repeal  Of  any  such 
state  law  shall  affect  any  such  proaocution." 

Under  this  statute,  any  act  committed  in  any  place  under  the  juris- 
diction of  the  United  States,  if  made  an  offense  by  the  laws  of  the 
state  in  which  ;ii  1:  place  is  situate,  when  committed  elsewhere  in 
the  state,  is  an  offense  agianst  the  United  States,  and  punishable  as 
in  the  state  law  provided.  Sharon  v.  Hill  (C.  C.)  2\  Fed.  731 ;  U.  S. 
V.  Wright,  Fed.  Cas.  No.  16,774;  U.  S.  v.  Pridgeon,  163  U.  S.  48-53, 
14  Sup.  Ct.  746,  38  L.  Ed.  631. 

At  the  date  of  the  passage  of  the  act  of  July  7,  1808,  ju^t  quoted, 
the  act  of  obtaining  money  or  goods  by  false  pretenses  was  made  a 
crime  by  the  laws  of  most  of  the  states  of  the  Union,  and  is,  there- 
fore, under  this  statute,  also  made  a  crime  n.f^ainst  the  United  States, 
in  all  places  over  which  the  United  vStatcs  exercises  exclusive  legis- 
lative jurisdiction,  within  the  several  states,  having  laws  providing 
for  the  pimishiiiciit  of  sucli  an  act  as  a  crime. 

In  view  of  the  legislation  of  Congress  to  which  we  have  referred 
(the  acts  relating  to  Alaska  and  the  District  of  Columbia,  and  the 
statute  of  July  7,  1898),  our  conclusion  is  that  obtaining  money  or 
goods  under  false  pretenses  is  an  offense  against  the  laws  of  the 
United  States,  within  the  meaning  of  the  statute  conferring  juris- 
diction upon  the  United  States  Court  for  China,  and  that  an  American 
citizen  guilty  of  the  commission  of  such  an  act  in  China  is  subject  to 
trial  and  punishment  therefor  by  that  court 

2,  But  we  are  of  opinion  that  the  information  upon  which  defend- 
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ant  was  convicted  does  not  state  facts  sufficient  to  constitute  the  of- 
fense of  obtaining  money  under  false  pretenses.  The  information, 
so  far  as  is  necessary  to  be  here  set  out,  charges  that  the  defendant, 

"on  or  about  the  31?'  lav  of  October,  1906,  in  Shanghai,  China,  un- 
lawfully and  knowingly  did  falsely  pretend  to  Woo  Ah  Sungf,  Zimc: 
Yu  Yoiin£y,  Ng  Sih  Yick,  and  Sz  Yung  that  the  municipal  authoritic=; 
of  the  international  settlement  of  Shanghai,  China,  would  allow  and 
permit  in  the  building  known  as  Nos.  1  and  5  Mohawk  Koad,  Sliang- 
hai,  China,  *  *  *  Chinese  gambling  games  to  be  played  during 
the  autumn  race  meeting  of  1906,  in  Shanghai,  China,  which  pre- 
tenses were  false,  as  the  said  C.  A.  Biddle  then  and  there  well  knew, 
and  by  said  false  pretenses  the  said  C.  A.  Biddle,  with  intent  to  <le- 
fraiid,  unlawfully  did  obtain  from  the  said  Woo  Ah  Sung,  Zung  Yu 
Doni:^,  X.LT  Sih  Yiek,  and  Sz  Yunt^  the  sum  of  Tls.  3.000.00  Shanghai 
Sycee  as  rent  for  the  said  premises  to  be  used  for  the  said  gambling 
games." 

It  will  be  noticed  that  the  alleged  false  pretenses  relate  wholly  to 

some  future  action  of  the  municipal  authorities  of  the  international 
settlement  of  Shanghai  in  permittinc'  Cliinese  gambling  to  be  played 
during  the  autumn  race  meeting  of  liJOG,  in  Shanj^hai.  There  is  no 
averment  that  defendant  made  any  false  representation  as  to  any 
existing  fact,  or  past  fact,  and  without  such  an  averment  the  diarge 
of  obtaining  money  under  false  pretenses  cannot  be  sustained.  In 
order  to  constitute  the  crime  of  obtaining  money  under  false  pre- 
tenses, the  alleged  false  representation  must  be  of  some  past  or  exist- 
ing fact.  Says  Mr.  Bishop  (section  401,  vol.  2),  in  his  work  on  Crim- 
inal Law  (3d  Ed.) : 

'*Both  In  tbe  nature  of  Uilags,  and  in  actual  adjudication,  the  doctxiae  is 
that  no  represaitatlon  of  a  fntave  crat,  wfaetber  in  the  tonn  of  a  promise 
or  not,  L-t\n  he  a  pretense,  within  the  fltatote^  for  the  pietenae  moat  relate  eltber 
to  the  past  or  the  preaent'* 

This  statement  is  well  sustained  by  decided  cases.  People  v.  Mil- 
ler, 169  N.  Y.  839,  69  N.  E.  418,  88  Am.  St  Rep.  546;  Cook  v.  State, 
71  Neb.  243,  98  N.  W.  810.    Our  attention  has  not  been  called  to 

nnv  case  which  holds  to  the  contrary.  People  v.  Wasservogle,  77  Cal. 
1*,;.  19  Pac.  2?0,  which  is  cited  by  the  learned  attorney  for  the  United 
States,  is  in  harmony  with  the  rule  as  we  have  stated  it.  In  that 
case  the  defendant  obtained  money  upon  a  draft  drawn  by  him;  he 
falsely  stating  at  the  time  that  he  had  credit  with  the  firm  upon  which 
it  was  drawn,  for  the  amount  of  the  draft,  and  that  the  draft  would 
be  honored.  In  that  case  it  will  he  perceived  there  was  the  false  rep- 
resentation of  an  existing  fact,  to  wit,  that  the  defendant  had  an  ex- 
isting credit  to  the  amount  of  the  draft  with  the  firm  npon  which  the 
draft  was  drawn,  and  the  court,  in  its  decision  upholding  the  convic- 
tion in  that  case,  said: 

"It  Is  true  tbnt,  to  come  wltbln  the  statute,  a  representation  must  be  of  some 

fact,  past  or  prosfiu :  but  the  statement  of  the  dt  foiulant  tliat  lie  hail  credit 
witli  the  firm  named  for  tbe  amount  of  tlie  draft,  and  that  the  firm  would 
honor  the  draft  when  he  knew  that  be  bad  no  credit  with  the  firm,  and  that 
ttie  draft  would  not  be  honored  or  paid,  was  snlBcienL*' 
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Passing  from  the  mformation  to  a  consideration  of  the  evidence: 
It  was  wholly  insufficient  to  justify  the  conviction  of  defendant.  It 
appears  that  on  May  29,  190G,  the  defendant  in  his  own  name,  but  in 
fact  acting  for  the  Hotel  Metropole  Company,  Limited,  entered  into 
a  contract  with  the  firm  composed  of  ihe  Chinese  named  in  the  in- 
forniation,  whereby  the  defendant  "let  during  the  four  days  of  the 
autumn  race  meeting  of  1906  the  whole  of  the  second  floor  and  veran- 
dah of  the  huilding  Nos.  4  and  6  Mohawk  Road,  for  the  purpose  of 
running  Chinese  tables  for  the  sum  of  taels  six  thousand — ^Tls.  6,000 — 
fifteen  hundred  taels  of  which  to  be  paid  on  the  sic^ning  of  the  con- 
tract by  the  said  Yik  Che  as  bargain  nioney,  the  balance  to  be  paid 
on  or  before  the  first  day  of  November,  1906.  This  contract  to  be 
null  and  void  should  the  municipal  authorities  prohibit  the  running 
of  the  said  building  as  a  Chinese  grand  stand  during  said  race  meet- 
ing and  the  above  mentioned  fifteen  hundred  taels  bargain  money  'be 
returned  to  the  said  Yik  Che." 

It  is  very  clearly  shown  by  the  evidence  that,  when  the  payments 
were  made  under  this  contract,  the  parties  knew  that  gambling  was 
not  then  permitted  in  Shanghai,  and  would  not  be  during  the  approach- 
ing autumn  race  meeting  of  1906»  unless  the  municipal  au^orities 
should  in  some  manner  remove  the  prohibition.  There  was  also  some 
e\ !  lence  tending  to  show  that  the  council  had  refused,  before  the  mak- 
ini;-  of  the  above  lease,  to  give  its  consent  to  the  suspension  of  the  or- 
dinance against  gambling  in  Shanghai,  and  that  this  fact  was  known 
to  the  defendant  and  not  communicated  by  him  to  the  lessees;  and 
that  he  and  others  were  endeavoring  to  get  the  council  to  recede  from 
its  position  against  gambling,  during  the  time  the  several  payments 
were  made  under  this  lease ;  but  there  was  no  evidence  that  defendant 
ever  made  anv  express  or  implied  representation  thnt  the  ordinance 
against  gamblinor  had  been  repealed  or  suspended.  There  was  no  false 
representation  of  any  existing  fact. 

The  judgment  is  reversed,  with  directions  to  discharge  the  defend* 
ant 


(156  Fed.  765.) 

PfiNNSXIiYANIA  R.  CO.      INTERNATIONAL  COAL  MINING  CO. 
(dremt  Court  of  Appeals,  Tbird  Circuit  November  13»  1807.) 

No.  14. 

Appeal  and  Errob— Bbvibwablb  Obdbb8<-Rbquiiiino  Pboduction  of  Docu- 
ments. 

An  order  made  by  a  Ctrcolt  Court  under  Rev.  St.  f  1S4  [U.  S.  Conip. 

St.  1001.  p.  58^1.  reqnlrfnj?  n  party  to  an  nctfon  at  law  to  produce  books 
or  writings  at  tbe  trial,  is  an  interlocutory  and  not  a  final  order,  and  ia 
not  reviewable  on  a  writ  of  error  prior  to  final  Judgment  in  tbe  cause. 

fri.  Noto.— Orcior<^.  dooroosi.  nnd  jodgments  reviewable.  See  note  to 
Salmon  t.  Mills,  13  C.  C.  A.  371.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  152  Fed.  657.  See,  also,  152  Fed.  554. 
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Francis  I.  Gowen,  for  plaintiff  in  error. 
J.  VV.  M.  Newlin,  for  defendant  in  error. 

Before  DAIXAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  International  Coal  Mining  Company, 
the  defendant  in  error,  hereinafter  called  the  plaintiff,  brought  its  ac- 
tion in  the  court  below  ai::'ainst  the  Pennsylvania  Railrond  C^^mpany, 
the  plaintiff  in  error,  hereinafter  called  the  defendant,  under  the  inter- 
state commerce  act,  to  recover  damages  against  the  defendant,  for  it« 
alleged  violation  of  certain  provisions  of  that  act,  by  discriminating 
against  the  plaintiff  in  the  allowance  of  freight  rates  upon  C09L 

To  the  statement  of  claim  filed  by  plaintiff,  defendant  pleaded  the 
general  issue  of  "not  guilty,"  the  statute  of  limitations,  and  a  special 
plea,  which  set  up  a  judicial  sale  under  a  special  fi.  fa.,  issued  in  ex- 
ecution of  a  judgment  rendered  by  a  court  of  common  picas  of  the 
state  of  Pennsylvania,  against  the  said  plaintiff,  the  defendant  in  said 
judgment,  it  being  alleged  that,  by  virtue  of  said  sale,  the  right  of  ac- 
tion under  the  interstate  commerce  act,  as  alleged  in  the  case  at  bar, 
was  sold,  and  plaintiff's  title  thereto  divested,  and  that  that  fact  was  a 
bar  to  the  further  prosecution  by  the  plaintiff  of  its  suit.  To  this  spe- 
cial plea,  the  plaintiff  filed  several  replications,  to  which  the  defendant 
demurred.  These  demurrers  were  overruled,  and,  after  an  i'Uer\  ening 
contintiance  of  the  cause,  and  at  that  stage  of  the  suit,  upon  the  peti- 
tion of  plaintiff's  attorney,  the  following  order  was  made  by  tlie  court 
below: 

"And  now,  January  30.  1907,  on  the  filing  of  tlie  affidavit  of  J.  Chester 
Wilson,  eecretary  of  the  plaintiff  and  International  Coal  Mining  Oompany,  tnd 

on  motion  of  James  W.  M.  Newlfn,  nttnmoy  for  the  plaintiff,  and  for  KdwarU 
X).  Mcl^iughlln,  Esq^  trustee  in  bankruptcy  for  plalntUI  as  an  Intervener,  the 
court  grants  a  nilo  on  tbe  defendant  to  show  canse  why  It  sfaonid  not  b« 
qulrod  to  produce  on  the  trial  of  this  cnnse  the  papers  and  wrlthiirs  •^^yn  ^fie  1 
In  said  affidavit  or  to  satisfy  the  court  why  it  Is  not  in  its  power  to  do  t»o,  re- 
turnable February  18,  1007,  at  10  a.  m." 

On  the  return  day  of  the  rule,  the  defendant  made  answer,  suggest- 
ing, first,  that  the  plaintiff  was  not  entitled  to  the  orders  sought  bv  it, 
because  of  the  facts  averred  and  set  forth  in  the  special  plea  hied  by 
the  defendant,  and,  second,  that  no  warrant  existed  under  the  statutes 
of  the  United  States  for  the  making  of  any  such  order  as  was  sou^t 
by  the  plaintiff  in  an  action  of  the  character  of  the  present  one,  being 
an  action  to  recover  damasii'es  in  the  nature  of  penalties.  On  March  25. 
1907,  the  court  below  filed  an  opinion,  in  which  the  objections  urged 
in  the  defendant's  answer  were  overruled,  and,  asserting  the  right  of 
the  court  to  make  the  order,  as  asked  for  by  the  plaintiff,  it  was  said : 

"The  plaintifit  In  this  ease  is  entitled  to  the  production  of  such  booka  aud 
papers  as  are  relevant  and  pertinent  to  tbe  lasnea  Involved;  bnt  tbe  court  will 
ttot  uialio  the  mlo  n1>soliite,  as  the  quesfloTi  of  the  relevancy  of  whatever  books 
and  papers  arc  called  for  must  be  passed  ui>on  at  the  trial.  It  Is  ordered, 
therefore,  tbat  tbe  defendant  be  required  to  produce  tbe  books  and  papers 
sporifTod  in  thp  petition,  at  tho  trini  of  the  rnuse^  unleM  It  SboWB  OHM  at 
the  trial  why  the  same  should  not  be  produced." 
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On  April  3, 1907,  the  court  below  filed  the  following  opinion  and  or- 
der : 

"On  Marcb  25,  1907,  an  order  was  made  on  the  defendant  in  this  case,  to 
prodnce  boc^s  and  papers  at  the  trial  of  the  case.  A  petition  bad  been  pre- 
sented, under  section  724  of  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  rtSSl 
hy  the  plaintiff  for  tbo  j^rnduction  of  book$)  nnd  papers.  The  defftidant  made 
answer,  with  other  matters,  tiiat  the  action  beiug  one  for  tiie  rof-overy  of 
damages,  in  the  nature  of  a  penalty  under  the  Intentate  commerce  act,  the 
motion  sliould  be  denied.  The  onlor  to  produce  was  not  made  absolute,  but 
tile  quci^tion  of  requiring  the  proUuetiou  was  left  open  for  settlement  at  the 
trial.  In  tJilit  I  think  tiie  order  was  not  in  proper  form.  It  was  tbo  Inten- 
tion of  the  court  to  require  the  production  of  t!ip  boolis.  for  the  reason  that 
the  action  Is  not  for  a  penalty  in  a  sense  to  exempt  the  defendant  from  the 
prodnctlon  ot  iNMks  In  an  action  of  tbls  MxmI,  and  evea  It  It  be  regarded  as  a 
suit  for  the  recovery  of  damapes  as  a  penalty,  or  in  the  nature  of  a  penalty, 
the  defendant,  being  a  corporation,  is  not  entitled  to  the  privilege  of  refusing 
to  prodnce  Its  bootes  and  papers  Sn  a  snlt  of  this  kind.  Hale  ▼*  Henkel,  2DI 
U.  S.  43,  26  Sup.  Ct.  ?.7a  80  Ii.  BO.  652;  Nelson  t.  U.  B.,  201  U.  &  fi2»  26  Sap. 
.  Ot  358,  50  L.  Ed.  073. 

**And  now.  April  2,  1907,  on  motion  of  James  W.  M.  Newlln,  for  the  plaintiff, 
and  the  answer,  fil*  d  bv  f?h  iT.  r<  ndant  to  the  rule  returnable  Febniarj' 
1907,  on  the  defendant  tu  show  cause  why  It  sbonld  not  produce  upon  the  trial 
the  documentary  evidence  set  forth  In  the  sfflda^lt  of  J.  Chester  Wilson,  the 
secTetary  of  the  plaintifT,  upon  whicli  the  rule  to  ghow  cause  was  jrranted.  hav- 
ing been  determined  by  the  court  to  be  iusulflclent,  it  is  ordered  that  the  de- 
fendant shall  produce  the  said  documentary  evidence  at  the  trial  of  the  cause, 
sad  the  rule  to  show  canse  Is  made  abeolnte.** 

Thereupon,  April  4,  1907,  the  defendant  filed  his  petition  for  a  writ 
of  error,  which  being  allowed  by  the  court  below,  the  following  as- 
signments of  error  were  duly  filed : 

"First  The  Circuit  C9onrt  erred  In  entering  the  order  of  March  25th,  requir- 
ing the  plaintiff  In  error  to  produce  at  the  trial  of  the  canse  the  books  and 
2;>ai>ers  referred  to  in  said  order. 

''Second.  Hie  Ctrcnlt  Oonrt  erred  In  entering  the  order  of  April  3d,  requir- 
ing: tbo  plaintiff  in  error  to  yi -oduce  at  the  trial  of  the  canse  the  books  and 
papers  referred  to  in  said  order." 

The  return  to  the  writ  of  error  so  sued  out,  bring^s  before  this  court 
the  record  of  the  aise,  as  far  as  it  had  proceeded  in  the  court  below, 
terminating  whh  the  order  above  referred  to,  of  April  3,  1007,  "that 
the  defendant  shall  produce  the  said  documentary  evidence  at  the  trial 
of  the  cause." 

Prior  to  the  argument  on  the  assignments  of  error,  the  defend- 
ant in  error,  by  its  counsel,  moved  this  court  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction,  on  the  ground  that  the  orders  com- 
plained of  in  said  assignments  of  error  are  interlocutory  orders  of 
the  court  below,  and  not  final  decisions  of  said  court,  within  the  mean- 
iner  of  section  6  of  the  jmhciary  act  of  March  3,  1801  (2(5  Si.it.  1110, 
c.  5GG  [U.  S.  Comp.  St.  laul,  p.  339]).  The  plaintiff  in  error,  how- 
ever, contends  that  the  said  orders,  one  or  both,  are  final,  within  the 
ratio  decidendi  of  the  judjjment  rendered  bv  this  court  in  the  recent 
case  of  Cassatt  et  al.  v.  lilitchell  Coal  &  Coke  Co.,  150  Fed.  32,  81 
C.  C.  A.  SO.  As  both  orders  cannot  he  treated  as  final,  we  may  con- 
sider the  order  of  April  3,  190T,  modifying  that  of  March  25,  1907, 
as  the  order  complained  of  in  the  assignments  of  error.  This  was 
an  order,  absolute  on  its  face,  to  produce  the  books  and  papers  set 
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forth  in  the  petition  of  the  plaintih  at  the  trial  of  the  cause,  and  is 
prima  facie  in  accordance  with  the  authority  conferred  upon  tlie  court 
by  section  724  of  the  Revised  iStaLutcs,  which  is  as  follows ; 

**In  tbe  trial  of  metiom  at  law,  tiie  coorta  of  the  United  Statea  miy,  on  ano* 

tfon  and  due  notice  theri'of.  require  the  partfr<^  to  produce  books  or  writltigB 
in  tbelr  pt^seaslon  or  power,  wbicli  contain  evidence  pertinent  to  tlie  issue,  la 
cases  and  under  drcomatances  where  they  might  to  eompdled  to  produce 
tbo  s;irae  by  the  ordinary  rules  of  proceeding  In  chancery.  If  a  plnlntiff  fails 
to  comply  with  such  order,  the  court  may,  on  motion,  give  tbe  like  judgment 
for  tto  dtfendant,  aa  In  caaaa  of  non<snit,  and  If  a  defendant  faUa  to  comply 
with  andi  order,  Hia  court  may,  on  motion  giro  Jndcmait  agahiat  him  tay  da- 
fault" 

The  extent  of  the  power  conferred  hy  thi?^  section  upon  trial  courts, 
was  fully  considered  by  this  court  in  tlic  case  above  referred  to,  the 
pertinent  facts  of  which  are  thus  stated  in  its  opinion: 

"Tbe  defendant  filed  a  plea  that  it  was  uoi  guilty.  Alter  issue  was  thus 
joined,  and  t>efore  tbe  time  for  the  trial  of  the  action,  the  plaintiff  filed  in  tbe 
circuit  court  a  petition,  In  which,  after  setting  forth  the  nature  of  the  action 
at  law,  and  deolnriug  that  the  defeudaut  and  Alexander  J.  Cassatt,  pre-sideut, 
John  B.  Tbayer,  fourth  Tiee  president,  and  10  other  apedfically  named  officers 
and  employf^s  of  tlie  defendant,  had  in  their  poesession  or  power  certain  books 
and  papers  containing  evidence  pertinent  to  the  Issue,  tiiere  was  a  prayer 
for  an  order  requirin;^  tl»  defendant,  and  its  said  oillcers  and  employ^,  to 
prorinr-e  said  boolis  and  papers  nt  the  trial,  ami  also  for  the  Insp«v>tii)n  of  the 
plaiiiLifT's  reprewenLatives  before  trial.  Tbe  application  for  the  order  was  bas- 
ed on  (^tlon  724  of  the  Renriaed  Statutes.   •   •  • 

"With  the  petition  and  answer  before  It,  the  Circuit  CJourt,  on  the  return 
of  the  rule  to  show  cause,  'adjudged,  ordered  and  decreed*  that  Alcxand^-r  J, 
CSaasatt,  president  John  B.  Thayer,  fourth  vice  president,  and  10  otiier  oflicers 
and  employe's  of  the  defendant,  'produce  on  the  trial  of  this  cnu!se,'  the  Ixwks 
and  papers  described  In  the  petition,  and  also  that  they  produce  them  before 
trial  at  a  specified  time  and  place  for  tbe  inspection  of  tbe  plaintllE,  with  leave 
to  the  plaintiff  to  make  copies  thereof. 

•*Tbii<  order  is  now  before  us  for  review  on  a  writ  of  error  sued  out  by 
Alexander  J.  Caaaatt^  John  B.  Tbayer,  and  tbe  ten  otber  officers  and  employ^a 
of  tbe  defendant  dMnpanj." 

It  is  to  be  obseiired  that,  though  the  petition  was  for  an  order 
against  the  defendant  and  the  ten  persons  named,  the  order  Is  against 

thos«^  ten  persons  alone,  and  not  acrainst  the  defendant. 

The  jilaiiitiif,  the  Mitchell  Coal  &l  Coke  Company,  contended  that 
this  court  had  no  power  to  review  the  order  on  this  writ,  and  moved 
for  its  dismissal,  on  the  ground  that  it  was  not  a  final  decision  within 
the  meaning  of  section  6  of  the  judiciary  act  of  March  3,  1891. 
The  court,  however,  decided  that  the  plaintiff  in  error  had  been  sub- 
jected to  the  jtirisdiction  of  the  circuit  coitrt  and  made  liable  to  its 
order  in  a  proceeding^  collateral  to  and  independent  of  the  action  at 
law,  and  as  the  order  was  a  decision  of  all  the  matters  involved  in  that 
proceeding,  and  left  nothing  to  be  done,  except  the  ministeiial  act 
of  executing  it,  by  producing  the  books  of  the  defendant  company, 
both  before  and  at  the  trial  of  the  action,  it  was,  in  so  far  as  it  re- 
quired production  before  the  trial,  a  "final  decision/*  reviewable  on  a 
writ  of  error.  It  was  then  decided  that  the  plaintiffs  in  error  were 
not  parties,  within  the  meaning  of  section  724,  and  that  the  order  was 
therefore  void  for  that  reason.  As  this  point,  however,  related  to  a 
technical  defect  in  the  procedure,  that  could  be  corrected  by  an  ap> 
plication  to  the  circuit  court  for  a  new  order,  directed  to  the  defend- 
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ant  company  and  not  to  its  ofikers,  this  court  thought  it  incumbent 

upon  it  to  consider  the  question  whether  the  Circuit  Court  has  the 
power,  under  section  724,  to  order  a  party  to  produce  its  books  or 
papers  before  the  time  of  trial,  and  conchided,  for  reasons  stated  in 
the  opinion  of  tlie  court,  that  section  724  does  not  confer  such  power. 
In  the  course  of  its  opinion,  the  court  said : 

''A  construction  of  section  724.  which  limits  the  power  of  the  court  to  an 
order  to  produce  the  books  at  the  trial,  leaves  the  party  aiialust  whom  the 
order  !s  made  In  a  position  whero  he  may  take  exceptions  to  tbo  rulinj:s  of  the 
court  at  the  trial,  requirinj;  obedience  to  the  order,  or  oonceruiug  the  admis- 
sibility of  the  boolcs,  and  thereby  secure  a  record  on  which  a  writ  of  error 
will  operate.  But  an  order  to  produce  before  trial,  if  it  be  disobeyed,  will  be 
wholly  nugatory,  tor  the  reason  that  the  penalty  prescribed  by  the  sectl(MH-> 
tbe  cntij  oC  Jadipnent  against  llie  dlaobedient  party— -cannot  be  lawfnUj  Im- 
pond*" 

It  will  be  seen,  therefore,  that  the  plaintiff  in  error  has  misappre- 
bended  ilie  meaning  and  scope  o£  this  court  in  the  case  referred  to. 
In  the  case  at  bar,  the  order,  which  is  the  subject-matter  of  the  writ 

of  error,  was  made  ap^ainst  a  party  to  the  suit,  to  produce  at  the  trial 

thereof  the  books  and  writiuL^'^  mentioned  therein,  thus  diffcrinef  in 
the  respects  pointed  out  from  the  order  under  consideration  in  the 
Cassatt  Case. 

It  is  apparent  on  the  face  of  section  724,  that  to  a  certain  extent 
the  discretion  of  the  court  is  appealed  to,  in  asking'  for  the  order  to 
produce  books  and  writings;  certainly  to  the  extent  that  the  court, 
upon  such  an  appHcation,  must  decide  that,  prima  facie,  the  books 

and  writings  mentioned  arc  in  the  possession  or  power  of  the  partv 
afrainst  whom  the  order  is  sought  to  be  made,  that  the  evidence  they 
contain  is  not  clearly  irrelevant  to  the  issue,  and  that  the  circumstan- 
ces are  such  as  that  the  party  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  chancery.  The  court  may  ex- 
ercise this  power,  therefore,  in  any  form  adapted  to  promote  its  ef- 
ficiency and  effect  the  purpose  of  the  act.  The  order  in  this  case, 
of  March  25,  1907,  to  show  cause  at  the  trial,  afterwards  modified 
by  tlie  order  of  April  3,  1907,  by  making  the  order  to  produce  ab- 
solute in  its  terms,  was  an  order  within  the  terms  and  issued  with- 
in the  ^rit  and  meaning  of  tbe  act.  That  under  the  rule  to  show 
cause  of  March  35,  1907,  the  objections  of  the  defendant  to  the 
power  and  jurisdiction  of  the  court  to  make  the  order,  were  heard 
jnd  overrnlcfl.  whether  prematurely  or  not,  does  not  preclude  the 
defendant  from  taking  "exceptions  to  the  rulings  of  the  court  at 
the  trial,  requiring  obedience  to  the  order,  or  concerning  tlie  admis- 
sibility of  the  books."  Such  exceptions,  and  the  rulings  thereon,  ran 
clearly  be  made  a  part  of  the  record  of  the  case,  and  subject  to  the 
operation  of  a  writ  of  error  sued  out  on  its  final  decision. 

It  follows,  therefore,  tliat  the  order  of  the  court  below  complained 
of.  was  one  of  those  subsidiary  orders,  the  legality  and  propriety  of 
which  must  be  determined  at  and  during  the  progress  of  thr  trial; 
that  it  was  interlocutory,  and  not  final,  and  therefore  not  reviewable 
by  this  court  on  writ  of  error. 

The  writ  of  error  is  therefm  dismissed. 
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FORDERER     SCHMIDT  et  al. 

(Clrcolt  Court  of  Appeali,  Nlntb  Ctfcntt  May  IB*  1907^ 

No.  1,390. 

Tender— Terdeb  by  Stbangeb— Effect  or  Ratification. 

A  tender  to  a  part  owner  of  a  mining  claim  of  a  sam  wbldi  be  datned 
to  be  due  him  for  assessment  work  from  a  co-f«»nnnt,  made  by  a  friend  of 
tbe  latter  for  the  puipoee  of  preveuting  a  forfeiture  of  bis  rights  m<ies 
the  statute^  alfhon^  not  ftutiiorfsad  at  Hm  tbno^  it  yalld  and  effieetlTe^ 
where  it  wus  ratifled  at  onoe  When  made  known  to  the  peraon  In  whaea  be- 
half it  was  made.' 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 

Division  of  the  District  of  Alaska. 

The  plaintiff  In  error  brought  ejo'-tmont  to  recover  from  co-tenants  hAldin? 
adversely  the  possession  of  the  undivided  one-half  of  the  "Sequoia"  Beacii 
Placer  Mining  Claim,  situated  on  Ophir  creek,  Alaska,  aud  dama^'es  fr^r  the 
unlawful  withholding  thereof.   The  answer  alleged  the  failure  of  the  plaintiff 
in  error  to  contribute  bis  share  of  tbe  assessment  work  on  tbe  claim  for  tlie 
year  1901,  and  alleged  that  hla  oo-tenant,  tbe  defendant  In  error,  Schmidt,  pe^ 
formed  said  work  and  fhoronfter  acquirnl  the  Interest  of  the  plalutifT  in  error 
in  said  claim,  under  tbe  provisioua  of  section  2324  of  tbe  Kevised  Statutes,  by 
publlebloir  the  notice  proYlded  for  In  that  section.  The  reply  alleged  that  tbef« 
was  a  f  lUractual  and  fiduciary  relation  between  the-  pl  iiMflfT  iti  orror  and 
Schmidt,  such  as  to  estop  tbe  latter  to  claim  tbe  forfeiture :  and  alleged  for* 
tber  that  the  plalntllT  In  error  had  made  advancee  by  way  of  ontflttlng  said 
Schmidt,  and  by  a  personal  loan  to  bim  of  $100,  whi  ]i  I    ild  1    lield  to  bo  am- 
ple contribution  toward  such  assessment  work ;  that  Sclimidt,  during  tbe  year 
1901,  extracted  from  the  claim  gold  dust  exceeding  fn  value  $300;  that  be- 
fore tbe  alleged  forfeiture  he  bad  extracted  other  largo  amounts  from  snid 
claim,  for  none  of  which  lie  had  accounted  to  the  plaintiff  In  error,  and,  there- 
fore, should  not  be  allowed  to  declare  a  forfeiture;  aud  that  a  friend  of  the 
plaintiff  In  error  In  due  tune  tendered  to  Schmidt,  on  beh.nlf  of  the  plaintiff 
In  error,  the  amount  claimed  in  tbe  notice  of  forfeiture,  which  tender  was  re- 
fused, uud  that  the  said  tender  was  duly  ratifled  by  tbe  plaintiil  in  error. 
The  evidence  was  that  on  November  2,  1900,  at  San  Francisco,  SOhmidt.  who 
was  tbe  sole  owner  of  the  Se<iuola  mining  claim,  sold  and  conveyed  to  the 
plalntiif  in  error  an  undivided  one-balf  interest  In  that  claim  and  certahi 
other  minfng  dalms  In  Alaska^  for  the  conslderatton  of  $4,000,  of  which  $2,000 
was  to  be  paid  in  cash  and  the  remainder  was  tn  be  expended  by  the  plaintiff 
In  error  in  the  spring  of  1901  in  purchasing  an  outfit  for  said  Bcimiidt,  all  of 
which  was  done ;  that  when  Schmidt  went  to  Alaska  In  tbe  spring  of  1901  the 
pl'iintifT  In  error  ^ont  with  him  his  son,  and  tln  '  la  Iter  with  Schmidt  jointly 
used  tbe  outfit  In  working  upon  some  of  the  claims,  but  not  upon  tbe  Sequoia; 
that  tn  September,  1901.  the  son  of  plaintiff  In  error  left  Alaska  and  did  not 
again  return,  and  that  at  that  time  Schmidt  owed  tbe  plaintiff  in  error  $1"X)  for 
borrowed  money.   Schmidt  testified  that  the  son  of  the  plaintiff  in  error,  while 
he  was  In  Alaska,  acted  as  bis  father's  agent,  and  that  when  he  left  S'  hmldt 
paid  to  the  son  the         owing  tO  tile  father;  that  at  that  time  no  arrange- 
ment bad  been  made  aliout  the  assessment  work  on  the  Sequoia  claim  for  the 
year  1!X)1 ;  that,  after  tbe  son  left,  Schmidt  went  on  mining  for  tbe  interest  of 
tbe  plaintiff  In  error  as  well  as  for  his  own,  but  that  be  had  no  understand- 
ing with  plaintiff  in  error  or  his  .son  In  regard  to  representing  the  claim  In 
which  the  former  had  an  interest;  that  be,  Schmidt,  did  ail  tbe  representative 
work  on  the  Sf^iuoia  for  tbe  year  1901,  and  took  from  the  claim  between  fwir 
and  five  In -mIi  i  ,i  lollnrs,  a  finn  'nsnfflrlent  to  cover  the  expenses  of  the  work 
done  for  that  year.  Adolpb  Niemau  tesUfied  thot  on  or  about  October  12. 1902, 
while  Schmidt's  notice  of  forfeiture  was  being  published,  one  GecMrge  Jamie 
gave  the  witness  $200  and  told  him  to  tender  It  to  Schmidt  saying  that  Schmidt 

1  Bee  note  at  end  of  case. 
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"waM  trying  to  do  tbe  plaintiff  iu  error  out  of  the  claim.  He  tetllfled  that  he 
made  the  tender,  saying  to  Schmidt:  "Thoro  Is  two  hundred  dollnrs.  That  is 
the  money  for  the  man  you  have  been  ndv( nising  la  the  '(Jouucil  City  Xevvs' 
for  tbe  claims  tor  aasosament  work and  tiiat  Schmidt  refosed  the  tender  on 
the  gronnd  that  It  wns  not  aiithorlzed  by  the  phiintifT  in  error.  Tbi!5  testimony 
was  not  disputed.  The  plaintiff  hi  error  testified  that  in  the  early  part  of  the 
year  1908,  and  as  soon  as  he  heard  of  tbe  act  of  his  fHend  and  agent,  be 
ratified  and  confirmod  It.  Thv  nr'tlce  Of  forfeiture  set  forth  the  fact  that 
Schmidt  had  expended  $200  in  labor  in  performing  assessment  work  for  the 
years  1901  and  1902  upon  the  Sequoia  claim.  It  was  admitted  that  pnbllea* 
tion  of  tVio  n  itice  was  prematnro  for  thn  assessment  work  of  1902,  but  It  was 
contended  by  the  defendants  In  error  tliat  it  was  a  suffldent  notice  on  which 
to  base  a  forfeiture  for  the  nonpayment  of  the  assessment  work  of  1901. 
Concerning  the  ofTect  of  the  ten<ler,  tlie  court  instructed  the  Jury:  "That  surli 
a  tender  would  not  bo  valid  in  law  unless  made  either  by  Forderer  himself,  or 
by  au  agent  duly  authorized  by  Forderer  to  make  such  tender.  And  you  are 
further  instructed  that.  If  Schmidt  made  objection  at  the  time  of  the  tender 
by  Nieman  to  the  validity  of  the  tender  on  the  ground  that  it  was  not  made 
by  a  duly  authorized  person  in  behalf  of  Forderer,  the  tender  by  Nieman  or 
James  would  not  avail  Forderer  In  tbis  action  to  continue  his  ownership  In 
said  elaini  '  The  jury  returned  a  verdlct  for  tbe  defoidants  In  «nor,  and 
Judgment  was  thereupon  rendered. 

For  former  opinion,  see  1  in  Fed.  480,  77  C.  C.  A.  36. 

G.  J.  Lomen  and  Charles  E.  Nay  lor,  for  plaintiff  in  error. 
Charles  Page,  Edward  T.  McCiitchen,  W.  S.  Burnett,  Gordon  Hall, 
Albert  Fink,  and  Thomas  II.  Breeze,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Error  is  assigned  to  the  instructions  given  by  the  court  on  the  sub- 
ject of  the  tender.  In  %  Parsons  on  Contracts  (9th  Ed.)  639,  it  is  said 
of  a  tender: 

"It  need  not  be  made  by  the  defendant  personally.   If  made  by  a  third  per- 
son ut  his  re<incst  It  is  siifTlclent,  fin<1,  if  made  by  a  stranger  without  his 
knowledge  or  request,  it  seems  that  a  subsequent  assent  of  tUe  debtor  would 
-operate  aa  a  mttflcatlon  and  make  tbe  tender  good.*' 

The  language  of  the  text  is  supported  by  reference  to  Harding  v. 
Davies,  3  C.  &  P.  78,  Read  v.  Goldring,  2  M.  &  S.  86,  and  Kinkaid 
V.  Brunswick,  11  Me.  188.  In  the  case  last  cited  the  court  said : 

"It  is  a  well-settled  principle  of  law  tbat  a  tender  may  be  made  aa  well  by 

an  niitliorized  iifrent  as  by  the  rlohtor  hUnijelf ;  and  it  Is  also  a  plain  principle 
that  a  ratification  of  au  act  doue  vviihuut  authority  Is  equivalent  to  a  previous 
antborlty.  No  autborltlea  need  be  cited  In  support  of  either  of  these  principles. 
Admitting  that  Snow  was  not  authorized  to  make  the  tender,  still  his  act  In 
making  it  has  been  distinctly  ratified  and  sanctioned  by  the  school  district  in 
placing  tbeir  defenae  on  tbla  tender  br  Snow.  Tbla  ta  an  adoption  of  bis  act 
aa  tbeIr  own.*' 

While  the  general  doctrine  is  announced  in  several  decisions  that 
a  tender  by  a  mere  stranger  is  not  valid,  and  that  to  make  it  effectual 
it  must  appear  that  at  the  time  when  it  was  made  the  person  making 
it  had  the  right,  as  principal  or  agent,  to  tender  the  payment  of  the 
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di'bt,  we  find  no  case  which  holds  that  the  act  of  a  stranir*°r  in  making 
the  tender  may  not  be  rendered  valid  by  subsequent  timely  ratification 
by  him  in  whose  interest  it  was  made,  and  the  authorities  above  cited 
hold  to  the  contrary.  While  the  rule  above  quoted  may  not  he  ap- 
plicable to  all  cases,  no  reason  is  perceived  why  it  should  not  apply  to 
a  case  such  as  the  present  one,  where  the  tender  was  of  a  simple  debt, 
and  was  made  for  the  purpose  of  avoiding^  forfeiture  under  a  statutor}- 
proceeding  instituted  by  one  co-tenant  against  another  co-tenant.  It 
could  make  no  difference  to  Schmidt  who  paid  the  debt.  The  tender 
did  not  involve  the  acquisition  of  any  right,  privilege,  or  property  by 
the  person  making  it,  or  the  surrender  of  any  property  held  in  pledge 
or  otherwise  by  the  person  to  whom  it  was  made.  On  principle  the 
case  is  similar  to  Bennett  v.  Hunter,  9  Wall.  :V26,  19  L.  Ed.  672,  Tracy 
V.  Irwin,  18  Wall.  549,  21  L.  Ed.  780,  and  At  wood  v.  Wccms,  99  U. 
S.  183,  25  L.  Ed.  471,  cases  which  arose  under  the  act  of  August  5, 
1861,  to  provide  increased  revenue  on  imports,  etc.,  and  the  act  of 
June  7,  1863,  "for  the  collection  of  direct  taxes  in  insurrectionary 
districts  in  the  United  States,"  in  which  it  was  enacted  that  the  title 
*'of,  in  and  to  each  and  even,*  piece  and  parcel  of  land  upon  which  said 
tax  has  not  been  paid  as  above  provided,  shall  thereupon  become  for- 
feited to  the  Ignited  States."  Tt  was  insisted  that  the  right  of  pay- 
ment of  such  a  lax  was  limited  to  the  actual  owner.    The  court  said: 

"But  to  whom  did  the  right  to  make  this  payment  belonfr?  The  obvlotis  an* 
Bwer  is,  to  the  owner,  eltlier  acting  In  person  or  through  luo  friLiiiI  ur  :i-'eut, 
compensated  >r  uncompensated.  The  terms  of  the  act  are  that  the  owner  or 
owners  muy  pay  ;  and  it  Is  familiar  law  that  acts  done  by  one  In  bdialf  of  an- 
other are  valid  If  ratified,  either  expressly  or  by  ImpllcatUm*  and  tiuit  Blldl 
ratification  will  be  presumed  in  furtherance  of  justice." 

In  the  light  of  these  authorities,  we  are  of  the  opinion  that  the 
tender  of  payment  on  behalf  of  the  plaintiff  in  error,  if  ratified  by 
him,  was  sufficient  to  relieve  liis  interest  in  the  mining  claim  from  for- 
feiture, that  the  court  below  should  have  so  instructed  the  jury,  and 
that  the  instruction  given  was  error,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial 

NOTE. 

PenMMui  b7  Wliott  T«ador  mmj  be  Hade. 

[a]  (Cal.  18CT)  .V  party  Laving  no  Interest  In  mortgaged  premises,  or  In  a 
tender  made,  ha»  no  right  to  make  a  tender  on  bis  own  behalf  of  the  amouut 
due  on  tbe  mortgage. — ^Mahler  t.  Newbaor,  82  CaL  168»  91  Am.  Dec  671. 

[b]  (Ga.  l}Sv»2)  A  tender,  in  order  to  W  a  bar,  must  be  made  by  the  debtor 
or  his  legal  repreaentative,  and  not  by  a  stranger. — McDougald  v.  Dougherty, 
11  Ga.  570. 

[el  (Ky.  1879)  A  purelia^^er  of  land  subjei.t  to  a  Um  may  make  a  valid  ten* 
der  to  the  lieiiur.^ — ^Yeager  v.  Crnv  t-s.  78  Ky.  278. 

[d]  (Me.  1834)  A  tender  luade  by  an  inhabitant  of  a  school  district  to  one 
baving  a  claim  against  it  is  valid,  though  such  iiili:ibitaut  was  not  thereto 
retriihiiiy  audinri/.'  fi  by  the  district.— Klncald  V.  School  Dlat  No.  4  in  Brons- 
wiik,  11  Me.  {2  iuirf.)  188. 

[e]  (Ma  1882)  A  mortgagee  la  not  obliged  to  accept  a  tender  of  tbe  amount 
due  on  tlie  mortgage  from  one  who  holds  but  a  moiety  of  the  equity  of  redeuip- 
tioUt  and  when  there  is  a  dispute  as  to  ttie  title  of  the  equity-,  in  redemption 
and  dlacbaige  of  the  whole  mortgage— Rowell    Jewet^  78  M&  86Bb 


BABiUS  *  CO.  V.  CHIPMAN. 


429 


it]  (Mich.  1883)  The  claimant  of  land  under  tax  titles,  not  subject  to  a 
mortsafTT'  on  the  land»  having  by  reason  thereof  no  right  of  roilemption,  eannot 
make  a  valid  tender  of  the  amount  due  on  such  mortgage. — Sinclair  v.  Learn- 
ed. SI  Mich.  885,  16  N.  W.  672. 

fM inn.  1900)  A  tender  of  the  amount  of  a  niortfrn-^'e  lien  by  the  mort- 
gagor's aaaignee  in  insolvency  has  the  same  effect  as  if  made  by  the  mort- 
gagor.— ^DftTlM  T.  Dow,  80  Minn.  SS23.  88  N.  W.  50. 

Ill]  fMo  I'M'l)   When  monoy  had  boon  paid  to  a  person  before  death,  and 
had  not  been  paid  over  by  him  to  persons  to  whom  it  belonged,  a  tender  of 
the  amount  to  such  pervons,  made  by  the  ezectttrlz  of  the  estate  after  the 
monov  bad  come  Into  her  hands  as  aeaets  of  the  estete,  is  food.— Sharp 
Gart-sehe.  00  Mo.  A  pp.  23.'?. 

fll  (N.  T.1883)  A  proposition  \>f  a  third  person,  negotiating  for  the  por- 
ehase  of  land  hound  hy  a  juduinent.  to  dlscharfrc  the  judgment,  provided  he 
can  obtain  a  perfect  title.  Is  not  such  a  tender  as  to  stop  the  interest  upon  the 
Judgment. — .Tones  v.  Moore.  1  Edw.  Ch.  632. 

[j]  fN.  Y.  18731  A  tender  cannot  be  n^:■\<^r■  i  r  a  stranjri  r  to  the  nntract,  SO 
aB  to  oblijre  tlie  cre«litor  to  accept  It— Harris  v.  Jex,  66  Barb.  232. 

fk]  (Pa.  1827)  A  tejider  of  payment  la  good,  though  It  be  not  stated  whether 
It  is  made  by  the  purchaser  or  as  ajrent.  where  the  purchaser  baa  the  rltrbt 
to  tender  and  did  tiot  pr»  tend  to  act  In  any  other  capacity.^ — Johnston  v.  Gray, 
16  Serg.  &  R.  3G1.  16  Am.  Dec.  577. 

ni  (Pa.  1829)  X  tender  of  money  for  an  Infant,  by  his  uncle.  Is  good,  though 
not  appointed  guardian  at  the  time  of  tender. — Brown  t.  Dyatnger,  1  Rawle, 
408. 

(ml  fTenn.  1853)  A  tender  hv  one  tenant  In  common.  On  behalf  of  all.  Is 
good  on  a  subseanent  bill  to  enforce  the  eQulty  of  redemption.— -Gentry  r.  Gen- 
try, 83  Tenn.  (1  Sneed)  87,  60  Am.  Dee.  137. 


056  Fad.  929.) 

HABBI8  ft  CO.  T.  OHXPMAN. 
OHIPMAN  T.  HABRI8  ft  GO. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit   October  19,  J1K)7.) 

Nos.  2.343.  2344. 

1.  BAI7KS  AND  BaNRIHO— WBOHOFVL  DCPOSIT  BT  AOKRT— liEABILITr  OF  BAIIK 

TO  I'BIJJCIPAL. 

A  banker,  who  knowing  permitted  an  agent  to  deposit  money  of  his 

principal  to  his  own  account  and  mingle  the  same  with  his  own  (nufh-  in 
violation  of  his  contract,  which  required  the  deposit  to  be  in  the  name  oi 
his  principal.  If  for  th:it  reason  duirgeahle  with  liability  to  the  princi- 
pal, In  the  absence  of  fraud  or  conspiracy,  la  ncconntnble  only  for  losses 
resulting  directly  from  such  wrongful  deposit,  such  as  tor  sums  applied 
by  the  agent  to  his  own  ose^  and  not  for  losses  resulting  from  the  use  of 
the  monej  txy  the  agent  as  contemplated  hy  the  contract  of  agency. 

2.  Same— AcoouNTiNcj. 

In  such  case  the  banker  cannot  be  held  to  account  for  a  sum  originally' 
adTanced  by  the  principal  to  the  agent  to  be  used  fbr  the  purposes  of  the 
agency,  and  so  deposited  by  the  agent  to  his  own  credit,  but  whu  ii  was 
l^terwards  treated  by  the  principal  as  a  loan  to  the  agent,  and  for  \\-hich 
his  note  was  taken,  nor  for  a  mm  lent  by  the  hanker  to  the  agent  per- 
sonally, and  which.  havin<;  been  used  for  agency  paiposes*  W8B  repaid  by 
the  principal  with  knowledge  of  the  facts. 

S.  BVIDENCE— ADMISSIOKS  IN  PLEAI>i»\G. 

Where  plaintiff  sued  defendant,  a  banker,  for  losses  SQStained  through 
in  agient»  on  the  ground  that  defendant  knowingly  permitted  the  agmt 
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to  deporit  money  advanced  to  blm  by  plaintiff  to  hli  own  credit  In  tIo^ 

Ijitinrt  of  Ills  (-iiiiirncf.  all  ttllepntloii  lu  tlie  answer  tliat  plaintiff  had  pre- 
Tioui»ly  sued  the  agent  for  such  losses  and  recovered  Judiment  for  a  muck 
smaller  aom  than  ttut  demanded  tmoi  defendant  waa  not  an  admiailoa 
by  defendant  of  lila  liability  for  tbe  amonnt  of  socli  judgment;  to  which  be 
was  not  a  party. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Utah. 

Ralph  W.  Breckenridcre  nnd  Charles  J.  Greene  (Andrew  L»  Hop- 

paugli,  on  the  brief),  for  plaintiff. 

Waldemar  Van  Cott  (George  Sutherland  and  E.  M.  Allison,  Jr.^ 
on  the  brief),  for  defendant. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Harris  &  Co.,  incorporated,  sued  James 

Chipman  to  compel  him  to  account  for  $75,907  as  a  trustee  ex  male- 
ficio,  and  secured  a  decree  for  $'?,3f;8.45  and  some  accm(^d  interest. 
Both  parties  rq)i)ealcd.  Harris  &  Co.  was  engaged  in  the  live  sKK'k 
business,  vvitii  main  offices  at  South  Omaha,  Neb.  James  Chipman 
was  a  banker,  and  lived  in  Utah.  The  controversy  arose  out  of  the 
operations  of  John  P.  and  Richard  W.  Bradshaw,  who  were  engaged 
in  buying  and  selling  live  stock  in  Utah  and  neighboring  states  under 
the  firm  name  of  Bradshaw  Bros.  Harris  &  Co.  employed  the  ^^rad- 
.shaws  as  agents  to  purchase  sheep  and  cattle  for  it  and  with  i'.s  lunds, 
and  intrusted  to  them  from  time  to  time  upwards  of  $loO,0(io,  of  wliich 
$7o,9G7  went  into  Chipman's  bank  to  the  credit  of  "Bradshaw  Bros." 
Harris  8t  Co.  sustained  losses  and  sought  to  recover  of  Chipman  upon 
three  grounds:  (1)  That  Chipman  and  the  Bradshaws  conspired  to 
defraud  Harris  &  Co.  of  its  moneys,  and  its  loss  was  the  result  of 
the  conspiracy.  (2)  That  before  employing  the  Bradshaws,  Harris 
&  Co.  .sought  of  Cliiptnan  information  regarding  their  financial  re- 
sponsibility, and  that  Chipman  intentionally  gave  them  a  false  stand- 
ing. (3^' That  the  contract  between  the  Bradshaws  and  Harris  & 
Co.  required  the  former  to  keep  the  moneys  advanced  as  the  moneys 
of  Harris  &  Co.  and  in  its  name  in  bank,  and  that  the  stock  purchased 
should  be  purchased  in  the  name  of  Harris  &  Co. ;  that  Chipman  knew 
thi.s,  but  that  nevcrtlieless  he  allowed  the  Bradshaws  to  dcfxisit  the 
moneys  received  from  Harris  &  Co.  to  the  credit  of  their  own  account 
in  his  bank,  to  intermingle  them  with  their  own  funds,  and  to  check 
indiscriminately  upon  the  account  for  tlieir  own  expenditures  and 
business  operations,  as  well  as  for  those  in  which  Harris  &  Co.  was- 
mterestcd.  This,  it  is  claimed,  was  equivalent  to  a  conversion  by 
Chipman  of  $75,967  of  the  funds  of  Harris  &  Co. 

It  will  serve  no  useful  purpose  to  give  in  detail  the  evidence  ap- 
peanng  in  the  voluminous  record  touching  the  first  and  second  of 
the  grounds  enumerated.  In  our  opinion  they  were  wholly  unsub- 
stantiated. There  is  no  evidence  from  which  it  can  fairly  be  inferied 
f  \i  u^"^^"  the  Bradshaws  engaged  in  any  conspiracv  to  de- 
iraud  Hams  &  Co.  of  its  money  or  propertv.  .\n  anah  sis  of  tlie 
isradshaw  Bros.'  account  in  Cliipman's  bank,  w'herebv  the  credit  items 
commg  from  Harris  &  Co.  are  segregated  from  those  in  which  it  had 
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no  interest,  and  whereby  the  disposition  of  them  Is  accurately  traced* 
disproves  all  claim  that  the  bank  dishonestly  profited  by  the  admix- 
ture of  the  funds;  and,  as  full  opportunity  to  so  profit  presented  it- 
self and  was  not  availed  of,  it  is  highly  improbable  that  a  purpose  to 
do  so  was  ever  entertained.  Neither  does  the  evidence  justity  the 
assertion  tliat  the  recommendation  given  by  Chipman  as  to  the  Brad- 
shaws'  responsibility  was  not  in  good  faith.  Their  previous  dealings 
were  sufficient  to  justify  it,  and  a  continued  extension  of  credit  by 
Chipman  to  the  Bradshaws  personally  is  persuasive  evidence  of  his  sin> 
cerity.  That  the  Bradshaws  were  indebted  to  Chipman  at  the  time  is 
witliout  material  significance,  in  view  of  the  fact  that  there  was  stock 
on  hand,  undisposed  of,  representing  unclosed  transactions  between 
tliem. 

The  third  ground  upon  which  recovei^  is  sotffiht  requires  a  more 
extended  statement  of*  our  conclusions.  As  already  observed,  $75,967 
belonging  to  Harris  &  Co.,  instead  of  being  kept  separately  in  its 

name,  went  t  >  the  credit  of  Bradshaw  Bros,  and  bccain<'  mixed  with 
funds  of  that  hrm  in  Chipman's  bank.  The  trial  court  in  reaching 
its  decree  charged  Chipman  with  that  entire  amount  and  credited  him 
with  the  siuns  actually  drawn  out  and  used  by  the  Bradshaws  in  pay- 
ing for  sheep  and  cattle  purchased  for  Harris  &  Co.,  and  also  with  two 
other  items  debited  to  the  account  before  Chipman  learned  of  the  con- 
tract restriction  upon  the  keeping  of  the  funds.  The  accounting  on 
this  basis  resulted  in  the  balance  of  $2,368.45  specified  in  the  decree. 
The  decree  proceeded  upon  the  theory  that  Chipman  became  a  |)artici- 
pant  in  a  misapplication  of  the  funds  from  the  time  he  became  aware 
of  the  contract  We  may  here  observe  that  the  court  credited  Chip- 
man  with  no  disbursement  on  account  of  sheep  or  cattle  purchases 
which  the  evidence  did  not  show  was  made.  Harris  &  Co.  now  con- 
tend that  Chipman  should  not  be  credited  with  sums  withdrawn  and 
actually  applied  to  purchases  on  its  account,  but  only  with  the  net  re- 
>^ults  of  each  particular  transactioti.  In  other  words,  tliey  say  in  sub- 
stance that,  if  any  resale  by  Harris  &  Co.  of  stock  purchased  resulted 
in  a  loss  to  it,  that  loss  should  have  been  charged  to  Chipman.  Of 
course*  this  contention  is  inadmissible  in  view  of  what  we  have  said 
concerning  the  freedom  of  Chipman  from  the  imputation  of  fraud 
and  conspiracy.  If  the  fact  were  that  all  of  the  money  intrusted  to  the 
Bradshaws  under  the  contract  had  been  actually  used  for  the  purposes 
of  the  contract,  the  mere  deposit  to  the  wrong  account  would  have 
resulted  in  no  damage.  If  the  moneys  were  checked  out  of  the  bank 
and  used  for  a  proper  purpose,  Chipman  could  not  be  held  responsi- 
ble for  errors  of  business  judgment  of  Harris  &  Co.  or  its  agents,  nor 
for  losses  sustained  by  subsequent  improper  conduct  of  the  latter. 
Such  losses  have  no  proximate  connection  with  the  keeping  of  the 
funds  in  the  wrong  account.  Also,  if  part  of  the  moneys  went  out 
of  the  bank  to  Uie  personal  use  of  the  Bradshaws,  the  recovery  could 
not  be  for  more  than  the  amount  so  misapplied. 

Asstuning  that  the  theory  adopted  by  the  trial  court  was  right,  gen- 
erally speaking,  there  \\  ci  c  three  items  charged  to  Chipman  which  in 
our  opinion  should  have  been  eliminated  from  the  accounting.  For 
some  time  prior  to  June  26,  1899,  Harris  &  Co.  and  the  Bradshaws 
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had  extensive  transactions  in  cattle,  some  of  which  were  cleared 
throiio;h  Chi[)inan's  bank.  On  the  day  mentioned  the  contract  was 
entered  into  whereby  the  character  of  their  relations  was  chanr^ed, 
and  the  Bradshaws  agreed  to  act  as  agents  and  to  handle  the  moneys 
advanced  them  as  the  moneys  of  tlieir  employer.  The  Bradshaws  and 
Chtpman  had  also  had  extensive  dealings  in  sheep  and  cattle,  and  the 
former  maintained  a  personal  account  in  the  bank  of  the  latter.  On 
July  6,  1809,  Bradsljrtw  Bros,  drew  a  draft  npon  Harris  8z  Co.  for 
$5,000,  deposited  it  with  Chipman,  and  received  crc<Ht  for  the  amount 
in  their  personal  account.  On  fuly  10th  a  similar  transaction  oc- 
curred. These  drafts  were  for  the  first  moneys  advanced  by  Harris 
&  Co.  tinder  the  contract;  but  when  Chipman  credited  them  to  the 
Bradshaw  Bros,  account  he  was  not  aware  of  the  limitation  imposed 
npon  thi'ir  authority.  Coun'^el  for  Chipman  say  in  tliis  state  of  af- 
fairs that  he  had  no  power  to  compel  the  Bradshaws  to  open  a  new 
account  in  the  name  of  Harris  &  Co.  nnd  to  traiT^fer  the  items  in 
question  to  its  credit,  that  the  relation  of  banker  and  customer  gave 
him  no  authority  to  do  so  without  their  assent,  that  under  the  circum- 
stances  it  was  not  his  duty  to  exercise  a  supervisory  control  over  their 
<!isposition  of  the  funds  in  their  personal  account,  and,  had  he  at- 
tempted to  do  so.  they  had  the  right  to  close  their  account  and  trans- 
fer their  bu'^iness  elsewhere  (Mr.  Jtistice  White  in  Randolpli  v.  \\- 
leu.  19  C.  C.  A.  353,  T3  Fed.  23),  We  need  not  consider  whether  the 
doctrine  of  the  case  cited  applies  to  tite  facts  before  us,  for  we  are 
clearly  of  the  opinion  that  the  character  of  the  transaction,  so  far  as  it 
relates  to  the  two  drafts,  was  subsequently  changed  by  mutual  agree- 
ment from  that  of  an  advancement  mvlcr  the  contract  to  that  of  a  time 
loan.  Some  differences  which  arose  between  the  parties  to  the  con- 
tract as  to  the  right  construction  of  it  were  adjusted  at  Ouiaha,  Xeb., 
between  the  21st  and  26th  of  July,  1899.  Prior  to  July  22d,  the  Brad- 
shaws stood  charged  upon  the  books  of  Harris  »5v  Co.  with  the  two 
$5,000  drafts.  On  that  day  they  gave  Harris  &  Co.  a  90-day  note 
for  $10,000.  b<-arincr  1^  per  cent,  interest  and  dated  July  8th.  which 
wa-^  the  avcraL,''e  of  the  dates  of  the  two  drafts.  It  was  credited  to  the 
Bradshaws,  and  in  efiect  eliminated  the  drafts  from  tlie  account.  On 
August  10, 1899,  Harris  &  Co.  rendered  to  the  Bradshaws  a  statement 
of  3ieir  dealings  to  that  date.  It  showed  the  note  to  the  credit  of  the 
l>radshaws,  and  also  that  there  was  a  balance  of  $76(1.20  due  them. 
A  few  days  later  Harris  Co.  paid  this  balance,  though  the  note  un- 
matured was  still  outstandini:^.  Under  these  circumstances  the  moneys 
represerUed  by  the  two  drafts  should  not  have  been  treated  at  the  ac- 
counting as  the  moneys  of  Harris  &  Co.  wrongfully  converted  by  the 
Bradshaws  with  Chipman's  participation. 

As  to  the  other  item:  About  the  middle  of  July,  1809,  J.  F.  Brad- 
shaw was  in  Idaho  bnyinc:  sheep  for  Harris  &  Co.  He  had  made 
some  purchases,  and  in  doing  so  had  checked  on  the  firm  account  with 
Chipman  for  about  $7,000.  He  was  about  to  make  another  purchase, 
which  called  for  nearly  $20,000.  Some  telegraphic  correspondence 
then  ensued  between  Bradshaw  and  Harris  St  Co.  The  latter  de- 
manded tliat  the  bill  of  lading  of  the  sheep  should  be  attached  to  the 
draft  for  the  purchase  price.   Bradshaw  contended  this  was  not  ac- 
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cording  to  the  contract.  The  seller  of  tlie  sheep  refused  to  take  such 
a  draft  Itiereupon  Bradshaw,  after  advising  Harrb  &  Co.  that  he 
would  have  to  procure  the  money  elsewhere,  wired  to  Chipman  and 
procured  a  credit  of  $20,000  and  completed  the  purchase.  The  sheep 
came  to  $18,275.70  Thev  were  shipped  by  the  Bradshaws  as  their 
own  sheep  to  Nebraska,  where  tliev  w  ere  taken  off  of  their  hands  by 
Harris  &  Co.,  who  authorized  a  draft  upon  them  for  $20,000  to  re- 
pay Chipman.  The  claim  that  this  draft  should  be  charged  to  Chip- 
man  in  the  accounting  between  him  and  Harris  &  Co.  as  for  moneys 
misappropriated  is  foreclosed  by  the  admission  of  the  president  of  the 
latter  that  it  was  to  repay  Chipman  and  that  he  did  not  think  tliat 
the  proceeds  of  it  went  to  the  credit  of  any  account  o£  Harris  &  Co. 
in  Chipman's  bank. 

It  was  claimed  by  the  Bradshaws  that  the  provision  of  the  contract 
that  the  moneys  furnished  by  Harris  &  Co.  should  be  kept  in  an  ac- 
count in  its  name  liad  been  abrogated.  Chipman  was  so  informed  by 
one  of  the  Bradshaws,  and  we  think  he  was  warranted  in  believing 
so  in  view  of  a  letter  of  date  July  25,  1899,  sent  by  Harris  &  Co.  to 
Chipman's  bank,  the  fact  that  it  was  arranged  that  thereafter  an  agent 
of  Harris  &  Co.  should  accompany  the  Bradshaws  and  be  present  at 
the  receiving  and  payment  for  stock  purchased,  and  the  further  fact 
that  at  no  time  thereafter,  as  long  as  the  relations  between  the  Brad- 
shaws and  Harris  &  Co.  continued,  did  the  latter  ever  ask  for  or  re- 
ceive from  Chipman  a  statement  of  any  account  in  his  bank  in  which 
its  moneys  were  deposited.  There  is  the  further  tact  that  Harris  & 
Co.  knew  that  about  half  of  the  moneys  advanced  to  the  Bradshaws 
did  not  go  through  Chipman's  bank.  These  considerations  apply  to 
those  items  placed  to  the  credit  of  Bradshaw  Bros.*  account  after  the 
date  of  the  letter  above  referred  to.  But  if  the  two  drafts  for  $5,000 
each  and  the  one  for  $20,000,  with  the  corresponding  disbursements 
from  the  proceeds,  are  eliminated  from  the  accounting,  as  we  think 
tliey  should  be,  nothing  would  be  left  for  recovery. 

Before  answering,  Chipman  interposed  a  plea  in  bar,  wherein  he 
claimed  that  Harris  &  Co.,  being  a  Nebraska  corporation,  was  not 
authorized  to  do  business  in  Utah,  because  it  had  not  comf^ied  with 
the  laws  of  the  latter  state.  Issue  was  taken,  and  upon  a  trial  the  plea 
was  falsified.  It  is  now  contended  by  counsel  that  the  trial  court 
should  not  have  allowed  Chipman  to  answer,  but  shoidd  at  once  have 
entered  a  decree  for  Harris  <S:  Co.  As  to  this  we  need  say  no  more 
than  that  the  action  of  the  trial  court  was  not  challenged  in  the  as- 
signment of  errors,  as  required  by  the  rules. 

In  answer  to  the  charge  in  the  bill  that  Harris  &  Co.  had  lost  $75,- 
000  by  the  Bradshaws'  acts  and  Chipman's  participation  the  latter 
averred  that  Harris  &  Co.  had  previously  sued  the  Bradshaws  for 
what  they  ov/ed  it,  and  had  recovered  judgment  for  $2. 1,446.64,  and, 
further,  that  no  other  sum  was  due  from  the  Bradshaws,  and  that  the 
judgment  was  for  the  same  moneys  that  Chipman  was  then  being  sued 
for.  Counsel  claim  that  this  was  an  admission  of  an  indebt^ness, 
concltisive  upon  Chipman.  and  that  Harris  &  Co.  were  entitled  to  a 
decree  accordingly.  But  Chipman  was  not  a  party  to  that  action,  and 
was  not  bound  by  the  judgment.  The  averments  in  the  answer  were 
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by  way  of  evidence  that  Harris  &  Co.  was  consciously  overstating  its 
claim.  Moreover,  if  it  were  true  that  tlie  los-^c?  of  that  company  were 
of  moneys  that  went  through  Chipman  s  bank,  it  would  not  follow  that 
Chipman  was  responsible  for  them.  Under  the  contract  tiie  Brad- 
shaws  guaranteed  the  financial  success  of  the  ventures  in  which  tfie 
moneys  of  Harris  &  Co.  were  invested;  but,  as  we  have  seen,  the  lia- 
bility of  Chipman  stands  upon  a  nnrrowcr  pfround.  The  Bradshaws' 
liabilitv'  for  the  outcome  of  the  moneys  that  went  through  the  bank 
of  Chipman  and  the  latter's  right  conduct  and  good  faith  ilre  not  in- 
consistent 

The  decree  of  the  Circuit  Court  is  reversed,  with  direction  to  enter 
a  decree  dismissing  the  bill  upon  tiie  merits* 


006  red.  084.) 

In  n  WILLIAMS*  BSTATB. 
ANHB1T8BR-BU80H  BRIBWINO  ABB'N  r.  HARRISON  (two  eaie^. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,   ^iuvember  4,  1907.) 

No.  1,339. 

1.  Bankbupkjy— Appellate  Jurisdiction—Modb  of  Review. 

Where  an  appeal  taken  In  a  bankruptcy  proceeding  under  Bankr.  Act 
July  1,  18i>S,  c.  541,  i  2.ja,  30  Stat.  553  [U.  S.  Couip.  St  1901,  p.  34393,  In- 
volveg  only  a  question  of  law,  it  may  he  treated  by  the  appellate  court  as 

a  petition  to  rev  ise. 

[Ed.  Note— For  cases  in  point  see  Gent  Dig.  ToL  Q,  Bnnliniptcy,  §  929. 
Appeal  and  xerlew  In  bankniptCF  eases,  aee  note  to  la  re  Bggert  48 

o.  a  A.  0.] 

2.  Same— Liens— BNFOBomiWT  in  BANKBUPTcr  Counx— Costs  Chabueable 

TO  Proceeds. 

Tlie  proceeds  of  property  of  a  bankrupt^  covered  by  valid  liens  and  sold 
by  the  court  of  bankruptcy  by  request  or  consent  of  the  lien  holders,  who 
subsequently  tiled  tlieir  claims  in  such  court,  which  were  allowed  as  se- 
cured claims  In  an  amount  In  excess  of  such  proceeds,  are  properly  charge- 
able with  the  costs  of  such  court  appropriate  to  tlie  enforcement  of  the 
liens,  but  not  with  general  costs  of  the  administration  of  the  ontate,  such 
as  the  general  fees  of  the  trustee  and  his  attorney,  or  for  the  services  of 
a  receiver  In  carrying  uu  the  business  of  the  bankrupt  and  his  attorney, 
or  for  tile  expenaes  aiid  loesee  of  eacb  bueineBB. 

Appeal  from  the  Dtstriet  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  Western  District  of 

Washington,  in  Bankruptcy. 

Willett  &  W'illctt,  W.  II.  Chickcrinq-,  Warren  Gregory,  and  Allen 
L.  Chickering,  for  petitioner  and  appellant. 
John  H.  Allen,  for  respondent  and  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Jud^  The  question  involved  in  these  proceedings 
is  one  of  law  and  arises  upon  the  record.   The  appellant  and  pcti> 

tioner,  being  uncertain  in  respect  to  the  proper  procedure,  sought  and 
was  by  the  court  below  allowed  an  appeal  from  the  ruling  of  that 
court  complained  of,  and  also  filed  therein  a  petition  for  the  revision 
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of  the  same  order.  The  two  proceedings  were  by  this  court  consoli- 
dated, and  were  heard  and  submitted  on  one  record.  If  it  be  conceded 
that  the  petition  for  revision  was  filed  in  the  wrong*  court,  the  appeal, 
invohring  as  it  does  only  a  question  of  law,  mav  be  treated  as  a  peti- 
tion for  revision.  In  re  Abraham,  93  Fed.  767,  783,  784,  35  C.  C. 
A.  592;  In  re  Blair,  106  Fed.  662,  666,  45  C.  C  A.  530;  In  re  Jacobs, 
99  Fed.  539,  39  C.  C.  A.  647. 

In  brief,  tliese,  among  other,  facts,  are  made  to  appear  by  the  orig- 
inal and  supplemental  records  filed  herein :  On  the  16th  day  oi  Sep- 
tember, 1905,  Williams,  who  was  at  the  time  conducting  a  saloon  and 
cafe  in  the  dty  of  Seattle,  was  adjudged  a  bankrupt  The  matter 
was  duly  referred  to  one  of  the  referees  in  bankruptcy,  and  one  Mur- 
ray was  appointed  receiver  of  the  bankrupt's  estate.  Tlie  receiver 
qualihed  as  such  and  proceeded  to  carry  on  the  business  in  much  the 
same  way  that  the  bankrupt  did — at  a  loss.  On  the  11th  of  October, 
1905,  the  Anheuser-Busch  Brewing  Association  and  Pacific  &  Puget 
Sound  Bottling  Works,  corporations,  presented  to  the  referee  a  peti- 
tion setting  forth  various  loans  made  by  the  association  to  Williams, 
secured  by  certain  chattel  mortgages  executed  by  him  upon  the  con- 
tents of  his  saloon  and  cafe,  and  by  the  assip^nment  of  the  leases  of  the 
premises  and  insurance  policies  thereon,  and  also  by  the  bottling  com- 
pany, under  certain  a^eements  with  Williams,  all  of  which  were  spe- 
ctficdly  set  forth  in  uie  petition,  together  with  the  alleged  failure  of 
the  trustee  in  bankruptcy  to  pay  certain  installments  of  the  rent  due, 
and  the  alleged  payment  by  the  brewing-  association  of  the  premium 
upon  the  insurance  and  its  payment  of  the  rent  in  order  to  protect  the 
premises,  and  setting  forth  the  maturity  of  the  respective  loans  so  se- 
cured by  the  mortgages,  assignments,  and  other  agreements  set  forth 
in  the  petition,  and  alleging  that  all  of  the  assets  of  the  bankrupt  s 
estate,  except  such  as  were  held  by  other  preferred  creditors,  were 
contained  in  the  saloon  and  cafe  in  the  city  of  Seattle  known  as  "The 
Pike,"  wliich  place  had  been  running  and  doing  a  good  business  up 
to  the  time  of  Williams*  adjudication  in  bankruptcy;  that  it  had  ac- 
quired a  valuable  good  will,  which  was  becoming  less  every  day  the 
place  remained  dosed ;  that  it  was  impracticable  to  conduct  the  place 
under  the  trustee  in  bankruptcy,  for  the  t'eason  that  the  stodc  that 
would  have  to  be  sold  by  him  was  covered  by  the  chattel  mortgagees, 
and  that  the  place  could  not  be  made  to  pay  under  a  trustee  in  any 
'^vent;  that  a  purchaser  could  be  had  at  the  time,  if  the  place  could 
be  sold  immediately,  who  would  pay  what  the  place  was  reasonably 
worth,  and  more  liian  it  would  bring  i£  such  sale  were  postponed; 
that  arrangements  could  probably  be  made  between  the  petitioners 
and  any  purchaser  who  might  take  the  place  at  the  time  that  would 
make  it  possible  for  the  purchaser  to  pay  something  for  the  equity  of 
the  estate  over  and  above  all  claims  of  the  pctitimicrs ;  that  the  gen- 
eral creditors  had  little  or  no  interest  in  the  estate,  and  could  get  noth- 
ing on  their  amounts  if  a  sale  should  be  postponed ;  Uiat  the  proijerty 
was  depredating  in  value,  and  would  continue  to  depreciate  so  long 
as  it  remained  unsold ;  that  the  assets  were  uninsured,  and  there  was 
imminent  danger  of  total  loss;  that  it  would  be  necessary,  if  the  sale 
should  be  postponed,  to  have  the  property  insured  and  extra  expense 
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incurred  therefor;  that  the  trustee  had  no  innds  with  whidi  to  pay 

the  rent  of  said  premises,  and  the  <>\\  iK^rs  thereof  were  threatening  to 
declare  a  forfeiture  of  the  leases;  that  an  emert;ency  existed  such  as 
would  justify  the  court  in  ordering  an  immediate  sale  of  "The  Pike," 
together  with  the  stock  therein  and  its  license,  without  the  usual  no- 
tice to  creditors;  that  the  petitioners  were  entitled  to  have  their  se- 
curities forecloswl  and  the  proceeds  applied  to  the  payment  of  their 
preferred  claims,  a^^  !^ct  forth  in  tlie  petition,  and  insisted  on  the  same 
being  done.  The  petitioners  therefore  prayed  an  order  of  the  Di'itrict 
Court  directing  the  trustee  to  6ell  all  of  the  assets  of  the  estate  covered 
by  the  alleged  securities  at  public  or  private  sale,  as  the  court  might 
deem  best ;  that  such  sale  be  made  absolute  and  free  from  any  and  all 
liens  or  incumbrances;  that  the  court  declare  that  an  emergency  ex- 
isted and  order  the  trustee  to  make  such  sale  forthwith ;  that  the  pro- 
ceeds thereof  be  paid  into  court  to  be  applied  to  the  preferred  hens  of 
the  petitioners  as  set  forth  in  the  petition ;  tliat  they  be  declared  joint 
creditors  as  to  one-half  of  the  $3,000  loan  set  forth  in  the  petition, 
which  was  not  secured  to  either  of  them;  that  the  trustee  be  required 
to  keep  the  place  known  as  *'The  Pike**  and  all  assets  therein  covered 
by  in'=nrancc.  and  in  a  sum  equal  to  its  value,  pentling  tlie  sale,  and 
that  the  rir;hts  of  the  petitioners  thcrrin  he  properly  protected;  that 
a  proper  order  be  made  cuneerning  the  payment  of  the  rent  of  the 
premises;  that  no  property  covered  by  the  mortgages  set  out  in  the 
petition  be  removed  by  the  trustee  from  "The  Pike"  pending  the  sale, 
and  that  attorney's  fees,  as  provided  for  in  the  notes  and  mortgages 
set  out  by  the  petitioners,  be  nllnwed. 

On  the  ITth  day  of  October,  I'JUO,  the  trustee  of  the  bankrupt  estate 
also  petitioned  the  court  for  a  sale  of  all  of  the  property  of  the  bank- 
rupt at  private  sale,  subject  to  the  amount  due  upon  the  debt  secured 
by  the  $5,000  mortgage  held  by  the  brewing  association  and  free  and 
clear  of  any  lien  or  daim  of  the  $4,000  mortgage  held  by  that  asso- 
ciation. The  petition  of  the  trustee  =tated  that  he  had  filed  in  court  an 
inventory  of  all  of  the  property  of  the  bankrupt,  except  the  two  leases 
held  by  him  of  a  portion  of  the  Eitel  Buildinc:.  and  that  thn«ie  leasehold 
interests  and  the  personal  property  mentioned  in  the  inventory  consti- 
tuted all  of  the  property  of  the  bankrupt,  or  in  which  he  had  any  in^ 
terest,  that  had  oome  to  the  knowle  l^^e  of  the  trustee.  The  petitton 
of  the  trustee  also  contained  the  following: 

"Tliat  tlir  I'juiknipt  was  in  the  salmon  luisliu'ss;  tliat  lie  IukI  a  place  on  First 
avcuue.  vvhii  h  lie  bud  disposed  Of  just  prior  to  the  iiling  of  the  petition  in 
banbrxi).t<  y  lioroin ;  thai  his  other  plaoe  wa«  on  Pike  street,  in  the  Eitel  Build- 
ini:.  :in<l  was  known  a^^  'Tlic  Pike';  tliat  \\\xm  cll=] n i^ini:  of  the  First  Avenue 
place  tlie  baukrupt  rctalued  therefrom  a  large  ainouut  of  stock  and  proi>orty. 
and  the  mme  bas  at  alt  timee  been  kept  separate  and  apart  from  the  property 
at  'The  Pike' ;  that  some  of  the  creditors  liold  claims  solely  for  gowls  sold  at 
First  aveuue  and  others  hold  claims  solely  for  goods  sold  at  'The  Pike.* 
Therefore  your  tmstee  thought  It  for  the  best  Interests  of  all  parties  con- 
corni'd  to  ]hh^\)  siiitl  |(ro[i(>rty  separate,  and  lias  inventoripci  the  same  st-pamte- 
ly  as  appears  from  said  inventory.   That  upon  the  property  at  *The  Pike*  mi.i 
npon  the  leasehold  interests  there  api>ear8  to  be  two  mort?:ages.  both  held  by 
tlie  Anheuscr-i'nsch  Brewing  Association,  one  Ix^ins  to  secure  a  su{>posed 
claim  of  five  thousand  dollars  ($ri,00().00).  and  the  other  for  a  suppos^xl  «  l;,iia 
of  four  thousand  dollars  (fl.OOO.OO);  that  so  far  as  your  trustee  has  hvx'u 


Digitized  by  Googlc 


Ua  RE  WILLIAMS'  £STATS.  437 

abt^  to  asn*rtii1ii  tbnfl  far  tbe  $5,000  mortgage  la  a  Taltd  and  antolatlnf  t1«n 

for  sucl)  atiioiuit  ns  may  be  due  upon  the  debt  sccnred  thoroby,  bat  your  trus- 
tee is  iufui'iued  and  believes  that  there  is  some  que&tlou  as  to  tbe  Talidity 
of  tbe  lien  of  the  $4,000  mortgage,  and  mdltwa  boldlog  dahua  aggregating 
large  amounts  bnve  requeated  your  tmstee  to  oonteat  ^e  lien  and  Taltdity 
of  the  $4,000  mortgage." 

The  petitions  for  the  sale  came  on  for  hearing  before  the  District 
Court  on  the  17th  day  of  October,  1905,  atid  resulted  in  the  making 
of  an  order  for  such  sale  in  accordance  with  the  agreement  nf"  the 
respective  parties,  which  agreement  is  recited  in  the  order  oi  the 
court  as  follows: 

"It  was  agreed  by  all  parties  coDceraed  that  the  interests  of  the  bankrupt's 
estate  and  of  all  of  bis  eredltora  wonld  be  beat  anbaerred  and  protected  If  an 

immediate  sale  of  nil  the  property  of  the  said  bankrupt  now  in  possession 
Hud  under  the  control  of  tbe  trustee  be  had,  and  it  appearing  that  tbe  ci>i^N 
and  ezpenees  of  keeping  aald  pfoperly  are  great  and  are  accmtitilatlng  rapidly, 
nnd  thnt  tmloss  an  Immpdlate  snlo  of  nil  of  iho  prnporty  bo  hnd  the  property 
will  be  greatly  reduced  by  reason  of  such  exiMjnse  and  there  being  no  objec- 
tion made  to  an  Immediate  sale  thereof,  all  iMirtlea  conaenting  thereto  *  and  it 
further  npjK'nrhi-  to  the  court  thnt  It  will  l>e  for  the  b(«>t  Interests  of  tbe 
bankrupt,  of  his  estate,  and  of  all  of  bis  creditors,  and  of  all  parties  concern- 
ed If  aald  sale  be  made  at  private  aale  on  sealed  bids,  and  If  (that)  tbe  aald 
pi-operty  nvd  all  thereof  be  sold  free  and  clear  of  any  supiwsed  claim  of  mort- 
gage or  mortgages  held  by  the  Anheuser-Busch  Brewing  Association  or  by  tbe 
Pnget  Sound  Bottling  Worka,  or  by  both  or  either  of  them,  and  tbe  aald  An- 
heusor-Busoh  Brou  In?::  Assoclntlon  and  the  said  Puget  Sound  Bottling  Works 
and  all  parties  present  consenting  that  such  be  done,  nnd  further  conHeutiog  thait 
In  makl^  aald  sale  tbe  property  InTentorled  aa  being  tbe  pmyperty  at  flie  Firat 
Avenue  plnee  be  sold  separate  and  apart,  and  the  proi  oeds  derived  therefrom 
be  kept  separate  and  apart  from  that  obtained  from  tlie  sale  of  the  leasehold 
intereata  and  tbe  property  inventoried  aa  being  Tbe  Plke^  atock." 

The  order  of  sale  concluded  with  this  paragraph : 

"It  is;  licretn-  ftirtber  ordered  thnt  the  proopcds  of  said  sale  shall  be  hold 
by  tlie  court  subject  to  tbe  same  preferences,  liens,  and  mortgages  as  now 
eaclat  agafaiat  tbe  property  aforcaald." 

On  the  30th  day  of  Octolx^r,  1905,  the  property  was  sold,  according 
to  the  certiticate  of  tbe  referee,  "for  about  $10,000."  The  certificate 
of  the  referee  further  states  that  the — 

"amonnt  of  alleged  claims  of  snld  Anhenaer-Bnach  Brewing  Association  filed 
herein,  ten  thousand  four  hundred  and  twenty-five  dollars  ($10,425) :  amount 
of  secured  claims  of  the  said  Anheuaer-Buseb  Brewing  Assoeiation.  wbleh  now 
stand  as  allowed  and  uncontested,  eleven  hundred  and  twenty-five  dollars  ($1,- 
12.T1:  thnt  as  to  the  remaindrr  of  said  alleged  claims  a  contest  is  pending 
which  has  not  been  heard ;  that  it  is  claimed  on  the  part  of  said  Anheuser- 
Busch  Brewing  Association  that  their  lien  attached  to  all  of  tlie  property 
which  has  been  sold,  as  above  stated :  that  a  meeting  of  creditors  was  reirular- 
ly  rnllMl  for  the  piin^ose  of  pnsslng  upon  the  accounts  of  the  receiver  and 
trustw  and  the  adjustment  of  expenses  of  administration,  and  continued  from 
time  to  time  until  the  date  of  the  order  sought  to  l>€  reviewed,  on  which  date 
and  at  the  meeting  so  ndjonmed  the  said  order  was  made  and  the  items  al- 
lowed as  shown  by  the  minutes  of  the  meeting  or  order  sought  to  be  reviewed 
nnd  authorized  to  be  paid  out  of  the  fnnda  In  the  banda  of  the  truatee  de* 
rived  from  tbe  aale  above  set  forth." 

At  one  of  those  meetings,  held  January  9,  1906,  the  following  pro- 
ceedii^s  were  had: 
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"Tbe  report  ftnd  aocount  ut  receiver  was  api)roTed  and  allowed,  and  tbe 
unpaid  expenaea  of  adminlstiation  incarred  Icy  tbe  reoeiver  directed  to  be  paid 


as  follows: 

Seattle-Tacoma  Power  Co.,  ligUt  and  steam  heat  ^  oO  04 

Haswcll  &  Co.,  one  ton  coal   G  25 

Pacific  &  P.  S.  Bottling  Co^  soda  water  and  beer   44  25 

T.  H.  Wagner,  band   I  - 

J.  N.  Damon,  eervlcea   in) 

J.  Garrldc  serricea   300 


9227  12 

'*Ui»n  consideration  of  tlio  matter  of  fees  of  the  receiver  and  his  attonieyi^ 
the  trustee  was  ordered,  directed,  and  empowered  to  pay  same  as  follows: 

Wm.  H.  Murray,  services  as  receiver  $  70  00 

McOlnre  A  McGlare^  attomeya  for  receiver   100  00 


?1T0  00 

"The  Pacific  tSc  Puget  Sound  Bottling  Company  and  the  Anheuser-Btiech 
Brewing  Association,  by  their  said  attorney's,  excepted  to  same  allowanw-s. 
and  all  and  every  port  tbereoj;  and  tbe  exception  was  allowed  by  tbe  court" 

At  another  of  the  meetings,  held  March  3»  1906,  the  following  pro- 
ceedings were  had : 

•*At  a  meeting  of  the  creditors  regularly  called  for  the  purpose  of  making 
allowances  in  aaid  estate  on  account  of  fees  of  the  attorneys  and  tbe  trustee 
and  paying  tbe  expensea  of  tbe  aald  tmateedilpb  regularly  adjoamed  to  this 
date.  It  Is  now  bare  ordered  tbat  tbe  said  trustee^  A.  H,  Harrleon,  pay  aa  fel- 


lows, to  w!t : 

The  garbage  man  f  2  00 

Appraisers  for  tbe  'liquors   10  00 

Appraisers  for  the  other  goods   10  00 

Times  Printing  Co.,  printing  notice  of  sale   6  00 

Post-Intelli^'onc-er,  printing  notice  of  tale   3  30 

The  Star,  printing  notice  of  sale   3  00 

Watchman  for  said  goods   60  00 


*Tbat  be  pay  bis  ettoraeys,  Allen,  Allen  ft  Stratton,  the  sum  of  tbree  ban- 
dred  ($300.00)  dollars  ns  ti mporary  allowance  on  account  of  their  fees  herein, 
and  himself  as  a  temi>orary  allowance  as  trustee  bereia  tbe  sum  of  two  hun- 
dred and  one  ($201.00)  dollars.  To  all  of  wbldi  aald  orders,  and  to  eacb 
thereof,  the  Anbeuser-Bns<  h  Brewing  Asaodattoil,  by  Its  attomm  Wlllett  4 
Wlllett,  excepta  Exception  noted." 

By  the  supplemental  record  filed  herein  on  the  21st  day  of  Octoto*, 
1907,  it  appears  that  the  receiver  suhs«iuently  allowed  all  of  the  se- 
cured claims  as  made  by  the  brewing  association  and  that  his  action 
in  that  rcf^ard  was  by  the  court  below  approved  on  the  2;M  day  of 
August,  1U07,  those  secured  claims  being  specified  in  the  order  of  the 
court  below  as  follows: 

**One  dalm  for  $4,100  and  Interestt  one  claim  for  $4,000  and  tntereat  one 

clniiu  for  .Sl.r.oo  iiiid  Interest,  and  one  claim  for  $825  nnd  int'  ti  st.  be  and 
the  same  hereby  are  allowed  as  secured  claims,  as  alleged  in  the  proofs  of  said 
claims  on  file.  One  unsecured  claim  of  said  cbklmant  for  $3,0(X).  having  been 
heretofore  allowed  by  the  receiver  and  not  Uiclnded  In  tbe  petition  for  re- 
view, la  not  affected  by  this  order." 

It  thus  appears  that  all  of  the  property  of  the  bankrupt  was  covered 

by  the  brewing;  association's  liens,  and  thnt  the  total  amount  realized 
from  the  sale  of  the  j^ropcrty  upon  which  the  petitioner  liad  valid 
liens  was  less  than  the  amount  of  those  liens.   The  real  question  for 
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decision,  therefore,  is  to  what  extent,  if  at  all,  funds  realized  by  the 

sale  of  property  upon  which  a  crr  litor  of  a  bankrupt  has  valid  lien?, 
proof  of  which  secured  claims  is  tiled  in  the  bankruptcy  court  after 
the  making"  of  such  sale,  nnd  when  the  proceeds  of  the  sale  are  in- 
sufficient to  pay  the  liens  in  full,  may  be  used  to  pay  tlie  genera.!  costs 
of  administration  of  the  bankrupt's  estate. 

It  is  true  that  the  record  in  tiie  case  shows  that  the  lienholder  vol- 
untarily came  into  the  bankruptcy  court  and  asked  that  the  property 
covered  by  its  liens  be  sold  bv  that  court.  The  bankruptcy  act  (Act 
July  1,  1898.  c.  541,  30  vStat.'SIt  [U.  S.  Comp.  St  1901,  p.  31181), 
in  terms  declares  that  none  of  its  provisions  shall  affect  a  valid  lien. 
But  the  estate  of  a  bankrupt  is  interested  in  any  excess  that  may  exist 
over  and  above  the  amount  of  such  liens.  So  it  was  held  by  this  court 
in  the  case  entitled  In  re  Jersey  Island  Packing  Co.,  138  Fed.  625,  627, 
71  C.  C.  A.  75,  2  U  R.  A.  (N.  S.)  SCO,  that  "property  on  which  there 
is  a  mortgage  or  other  lien  passes  to  the  trustee  in  bankruptcy,  and 
is  therefore  in  the  custody  of  tlie  court  of  bankruptcy,"  anci,  further, 
in  the  same  case,  that  "the  provision  of  the  bsmkruptcy  act  that  sudi 
a  lien  shall  not  be  affected  by  the  bankruptcy  proceedings  has  ref- 
erence only  to  the  validity  of  the  licnholder's  contract.  It  does  not  have 
reference  to  his  remedy  to  enforce  his  rights.  The  remedy  may  be  al- 
tered without  impairiner  the  obligation  of  his  contract,  so  long  as  an 
equally  efficient  and  adequate  remedy  is  substituted." 

By  coming  into  the  bankruptcy  court,  therefore,  the  holder  of  a 
valid  lien  upon  the  estate  of  a  bankrupt  comes  into  an  appropriate 
place  and  into  a  court  amply  able  to  enforce  and  protect  his  rights.  By 
d"incr  the  lienholder  waives  none  of  his  ricrltts.  The  enforcement  of 
his  lien  in  another  court  would  entail  u^wn  the  proceeds  of  the  prop- 
erty upon  which  the  lien  exists  tiie  payment  of  the  appropriate  court 
costs ;  and  so,  in  the  enforcement  of  such  lien  in  a  court  of  bank- 
ruptcy, the  proceeds  of  the  property  of  the  bankrupt  upon  which  such 
lien  exists  is  properly  chargeable  with  tiie  costs  of  such  court  appro- 
priate to  such  enforcement,  but  with  no  other  or  further  costs.  They 
are  not  charq^cablc  with  the  general  costs  of  the  administration  of  the 
bankrupt's  estate,  such  as  the  services  of  a  receiver  in  carrying  on  the 
business  of  the  bankrupt,  the  expenses  and  losses  of  such  business,  the 
fees  of  the  attorney  for  such  receiver,  the  general  fees  of  the  trustee 
or  those  of  his  attorney.  If  so,  the  valid  lien  upon  the  estate  of  the 
bankrupt,  which  the  bankruptcy  act  expressly  declares  shall  be  unaf- 
fected by  any  of  its  provisions,  might  very  readily  be  destroyed,  as  it 
would  uncjucstionably  be,  should  such  costs  ec^ual  or  exceed  the  pro- 
ceeds in  cases  like  the  present,  where  the  aggregate  amount  of  the 
valid  liens  exceeds  the  proceeds  of  the  entire  estate  of  the  bankrupt 
In  line  with  iVl^  ruling  are  the  cases  of  Stewart  v.  Piatt,  101  U.  S. 
731,  T39,  25  L.  Ed.  816;  In  re  Utt.  105  Fed.  754,  45  C.  C.  A.  32;  In 
re  Prince  &  Walter  (D.  C.)  131  Fed.  5  H',,  552;  In  re  Bourlier  Cornice 
&  Rooting  Co.  (D.  C.)  133  Fed.  958,  963;  Loveland  on  Bankruptcy 
(3d  Ed.)  p.  775.   See,  also,  Collier  on  Bankruptcy  (6th  Ed.)  p.  497. 

The  cause  is  remanded  to  the  court  below,  with  directions  to  modify 
the  order  in  accordance  with  the  views  above  expressed. 
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UNITED  STATB8  T.  8QBUG0S;  YANDEIiVOOaT  k  BARNBT  DRY 

GOOJ)S  CO. 

(CIrcalt  CXmrt  of  Affpeals,  Eighth  Glroiit  Novemher  6^  1907^ 

No.  2jm  a.?^)* 

L  OusTOKs  Duties— CLAssmcATioir— Silk  ard  Wool  Goods. 

In  Tariff  Act  July  24.  1807,  c.  11,  §  1,  Schedule  L,  par.  301,  30  Stat. 
187  [U.  S.  Comp.  St.  1901,  p.  IGTO],  the  proviso  that  "all  manufacturers. 
Of  which  wool  is  a  component  material,  shall  be  classified  and  assessed 
for  duty  as  manufactures  of  wool  is  not  limited  to  the  goods  contain- 
ing Bilk  which  are  the  stihject  of  said  pRrHirrni»h,  but  extends  to  all  sillc 
and  wool  goods;  and  drens  goods  in  ciiiei  value  of  bilk,  but  in  part  of 
wool,  become  by  virtue  of  this  ptoviBO  subject  to  the  duty  on  wool  goods, 
rather  than  that  on  sllka 

2,  Statutes— Proviso— Extent  or  Scope. 

The  scope  of  a  proviso  is  to  be  determined  by  its  words  and  import, 
rather  than  by  Its  connection  with  subdivision  of  the  statute;  and  a  pro- 
vlso  contained  in  a  paragraph  of  a  turifl  act  may  be  construed  to  relate 
to  other  provisions  also. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Mis.souri. 

For  decision  below,  see  147  Fed.  8S8,  in  which  the  Circuit  Court  af- 
firmed a  decision  of  the  Board  of  United  States  General  Appraisers, 
which  had  reversed  the  assessment  of  duty  by  the  stirveyor  of  customs 
at  the  port  of  St  I/mis. 

Edward  P.  Johnson  (Henry  W.  Blodgett,  on  the  brief),  for  appel- 
lant. 

Evcrit  Brown  (Ralph  Pierson,  on  the  brief),  for  appellee. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
RINER,  District  Judge. 

AD.AATS,  Circuit  h'dge.  This  case  involves  the  correct  classifica- 
tion for  duty  under"  Tariff  Act  July  24,  1897,  c.  11,  §  1,  30  Stat. 
151  [U.  S.  0>mp.  St.  1901,  p.  1626],  of  certain  imported  merchandise 
consisting  of  woven  fabrics  tn  the  piece;  the  same  being  women's  and 
childern's  dress  goods  composed  of  silk  and  wooL  The  question  is 
whether  the  merchandi^^e  comes  within  the  purview  of  paragraph  369 
of  "  Schedule  K,  Wool  and  Manufactures  of  Wool,"  or  paragraph 
387  of  "Schedule  L,  Silks  and  Silk  Goods."  The  collector  of  customs 
at  St.  Louis  classified  it  under  the  wool  schedule.  The  Board  of  Gen- 
eral Appraisers,  on  protest  filed  and  due  procedure  taken  by  the  im- 
porters, disapproved  of  that  classification,  and  held  that  the  goods 
should  be  classified  under  paragraph  387  of  the  silk  schedule.  An 
appeal  was  taken  to  the  court  below  from  the  decision  of  the  Board  of 
General  Appraisers.  It  affirmed  the  decision  of  the  Board,  and  or- 
dered the  collector  to  reliquidate  the  entry  accordingly.  From  that 
decision  an  appeal  was  prosecuted  to  this  court. 

Paragraph  369  imposes  upon  women's  and  children's  dress  goods 
and  other  good?;  composed  wholly  or  in  part  of  wool  a  certain  duty. 
Paragraph  387  imposes  upon  woven  fabrics  in  the  piece  of  certain 
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designated  weight  and  containing  more  than  30  per  cent,  in  wciglit  of 
silk  a  certain  duty  less  in  the  aggregate  than  that  provided  for  in  para- 
graph 309.  The  important  and  distinguishing  feature  of  the  e^oods 
embraced  in  the  two  paragraphs  is  that  those  embraced  in  pnrngraph 
369  must  be  composed  in  part  at  least  of  wool,  while  those  embraced  in 
paragraph  387  must  be  composed  in  part  at  least  oi  iuk.  The  weight 
and  other  specific  features  of  the  goods  described  in  the  two  are  unim- 
portant for  our  present  purpose.  Paragraph  369  is  more  general  in 
its  description,  and  undoubtedly  covers  the  merchandise  in  question. 
Paragraph  387  is  more  specific  in  description,  but  not  so  much  so  as 
to  exclude  the  merchandise  in  question.  In  other  words,  tlie  importa- 
tion comes  well  within  tiie  narrow  and  more  specific  description  of  that 
paragraph.  A  large  part  of  the  argument  before  us  was  on  the  con- 
tention that  because  of  the  limitation  which  narrowed  the  classification 
in  paragraph  387,  and  because  the  im])ortation  in  question  falls  within 
that  narrow  description,  it  should,  under  the  authority  of  Hartranft  v. 
^^eyer,  135  U.  S.  n7,  10  Sup.  Ct.  751.  3-1  L.  Ed.  110,  and  other  cases 
cited,  be  classified  for  duty  under  tiiat  paragraph.  But  in  the  view  we 
take  of  other  provisions  of  the  act  our  conclusion  is  not  at  all  depend- 
ent upon  that  consideration. 

The  silk  schedule  is  embraced  within  paragraphs  384  to  391,  both 
inclusive,  of  the  act.  30  Stat.  185  ct  seq.  It  includes  both  unman- 
ufactured and  manufactured  silk;  silk  in  the  process  of  conversion, 
from  raw  silk  to  singles,  trams,  organize,  sewing  silk,  twist,  lloss  and 
silk  threads  or  3rams  of  every  kind,  and  silk  in  manufactured  fabrics 
of  different  weights  and  proportions.  Whatever  other  materials  may 
be  in  the  manufactures,  silk  must  be  a  component  part  of  each;  and 
in  many  instances  it  is  the  component  material  of  chief  value.  Para- 
graph 301,  which  closes  the  schedule  so  far  as  the  enumeration  of  ar- 
ticles subject  to  duty  is  concerned,  is  in  the  following  words: 

**AU  manufactures  of  silk,  or  of  wliicU  silk  Is  tho  compouent  material  of 
tlbtet  value,  inchidlng  such  as  have  India  rubber  a.n  a  eouipouent  matpriai,  not 
specially  provided  for  in  this  act.  and  all  Jncquard  figured  goods  in  the  piero, 
made  on  looms,  of  which  sWk  Is  the  component  material  of  chief  value,  dyed 
Id  the  yam,  and  containing  two  or  more  colors  in  the  fllllu}?.  fifty  per  centum 
ad  valorem:  Provided,  that  all  manufactures,  of  which  wdol  i«?  a  component 
material  ^all  be  classified  and  assessed  for  duty  as  manufactures  of  wool." 

The  government  contends  that  the  proviso  just  quoted  is  deter- 
minative of  this  case;  that  its  clear  intent  and  purpose  is  to  relepfate 
every  mp<nufacture  of  silk  of  which  wool  forms  a  component  material 
of  any  value  at  once  to  the  wool  schedule,  and  to  make  it  subject  to 
a  duty  under  the  appropriate  paragraph  of  that  schedule.  The  im- 
porter, on  the  other  hand,  contends  that  tlie  proviso  in  question  is  lim- 
ited in  its  operation  to  section  391.  Which  of  these  contentions  is  cor- 
rect? The  answer  to  this  question  depends  upon  the  legislative  intent, 
as  manifested  by  the  whole  act.  The  proviso  in  question  in  the  lan- 
gtiage  employed  is  broad  enough  to  fairly  cover  the  imported  articles 
in  question,  of  which  silk  and  wool  are  component  materials;  and 
Congress  is  presumed  to  intend  what  the  ranguage  employed  fairly 
imports.   Brun  v.  Mann,  151  Fed.  145,  147,  80  C.  C.  A.  513. 

But  it  is  contended  that  it  relates  only  to  those  manufactures  refer- 
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red  to  in  the  paragraph  (391)  of  which  it  is  a  part,  and  has  no  relation 
to  manufactures  which  afford  the  subject-matter  of  some  of  the  other 
immediately  precedinc:  paragraphs  of  the  silk  schedule,  such  as  the 
woven  fabrics  in  tlie  piece,  the  handkerchiefs  or  mufilers,  etc.,  found  in 
387  and  388,  respectively.  We  cannot  agree  to  this  contention.  The 
proviso  is  found  at  the  end  of  the  silk  schedule,  after  an  enumeration 
of  many  manufactured  articles  composed  in  whole  or  in  part  of 
silk,  inchiding^  woven  fabrics  in  the  piece.  Conc^ress  was  dealing:  with 
manufactures  of  silk  generally.  Its  mind  was  dwelling  on  that  subject, 
and  we  have  no  doubt  that  the  word  "manufactures,"  employed  in 
the  proviso,  refers  to  any  and  all  manufactures  of  alk  specified  in 
the  schedule  then  under  consideration.  The  contention  that,  if  the 
proviso  is  given  operation  beyond  the  confines  of  the  particular  para- 
graph in  which  it  appears,  it  cannot  be  stoi^ped  by  the  limits  of  the 
silk  schedule,  but  must  operate  throughout  the  entire  act  on  all  the 
schedules,  and  would  create  interminable  confusion,  is  not  sound  or 
persuasive.  See  cases  infra.  It  fails  to  regard  the  subject  on  which 
the  legislative  mind  was  dwelling.  General  language  is  often  em- 
ployed in  treating  of  a  given  subject,  and  in  its  interpretation  is  neces- 
sarily  and  rationally  limited  to  that  subject. 

But  it  is  said  that  there  is  a  well-settled  rule  that  a  proviso  is  to  be 
construed  with  reference  to  tlie  immediately  preceding  parts  of  the 
clause  to  which  it  is  attached,  and  limits  only  the  passage  to  which  it 
is  appended.  We  do  not  think  there  is  any  mechanical  limitation  of 
that  kind.  Endlich,  in  his  work  on  the  Interpretation  of  Statutes,  in- 
voked by  counsel  for  the  importer  as  his  authority,  in  section  185  lays 
down  the  rule  that  a  reasonable  operation  must  be  given  to  the  proviso 
consistent  with  the  principal  object  of  the  act;  and  in  section  186  he 
says: 

**The  question  whether  a  proviso  •  •  •  restrains  or  operates  upon  the 
luunediately  preceding  provisions  only  of  the  statute,  or  whether  it  must  be 
taken  to  extend  In  wliole  or  in  part  to  all  the  preeeiUng  matters  contalniHl  In 
the  statute,  must  dopeiid  •  •  •  upou  its  words  and  imiHirt,  and  not  up<Mi 
the  division  into  seetions  that  may  tie  made  fi>r  convenience  of  rtfecenca  tn. 
tbe  printed  copies  of  tlie  statute^" 

In  United  States  v.  Babbitt,  1  Black,  55,  61,  17  L.  Ed.  94,  tiie  Su- 
preme Court  had  under  consideration  a  proviso  to  an  act  It  was  con- 
fronted with  the  same  argument  as  was  made  before  us.  It  was  an- 
swered thus: 

"\Ve  are  of  the  opinion  that  the  proviso  referred  to  is  not  limited  in  its 
effect  to  the  section  where  it  is  found,  but  that  it  was  affirmed  by  Congress 
as  an  independent  proposition,  and  applies  alike  to  all  officers  in  this  dass." 

The  conclusion  that  the  proviso  was  intended  to  operate  upon  the 
whole  silk  schedule  is  in  harmony  with  and  in  execution  of  the  gen- 
eral legislative  intent  disclosed  in  the  wool  schedule,  namely,  that  all 
in^ ported  articles  containing  any  part  of  wool  should  be  taxed  in  a 
certain  way.  To  avoid  the  possibility  of  silk  articles  containing  some 
part  of  wool  being  taxed  under  the  silk  schedule,  instead  of  under 
the  general  wool  schedule,  the  proviso,  in  our  opinion,  was  enacted. 
District  (and  later  Circuit)  Judge  Coxe,  in  Arnold  v.  United  States 
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^C.  C.)  113  Fed.  1004,  had  under  consideration  a  similar  proviso  in 
tiie  silk  schedule  of  the  customs  act  of  1890  (26  Stat.  567),  and 

I  cached  the  conclusion  which  we  now  reach.  The  cases  of  United 
States  V.  Slazenger  (C.  C.)  113  Fed.  524,  and  United  St-ttr^  v  Walsh 
(C.  C.  A.)  154  Fed.  770. »  recently  decided,  which  are  relied  on  hv  the 
importer's  counsel,  are,  in  our  opinion,  noi  m  conflict  with  the  con- 
clusion we  have  reached,  but  rather  in  full  harmony  with  it.  Dis- 
trict (and  later  Grcuh)  Judge  Townsend  in  the  first-mentioned  case 
had  under  consideration  the  proper  classification  of  tennis  balls  made 
of  wool  and  rubber,  of  which  silk  did  not  constitute  a  component  ma- 
terial. He  held  that  the  proviso  in  question  did  not  extend  to  such 
a  manufacture.  The  question  there  in  judgment  was  whether  the  pro- 
viso was  so  independent  of  all  the  provisions  of  the  silk  schedule  as 
to  apply  to  any  and  all  manufactures  of  which  wool  was  a  component 
material  whether  they  contain  silk  or  not.  He  held  it  was  not  The 
Walsh  Case  raised  the  same  question.  Putnam,  Circuit  Judge,  in  de- 
livering the  opinion  of  the  Circuit  Court  of  Appeals  said : 

"This  case  turns  on  fhe  construction  of  the  provl'^o  which  concludes  parn- 
graph  301  of  the  customs  act  of  1897.  •  •  *  The  United  States  maintain- 
ed tittt  this  paragraph  Is  to  be  eoBstmed  to  cover  all  mannfactarai  of  wbich 
wool  Is  a  f  I  anfinneiit  material  to  tlie  same  extent  as  though  the  parafcraph  was 
a  separate  section  of  the  act  in  question,  and  disconnected  from  the  p(»iUon 
whfeb  It  oceaplw  In  'Schedule  U  Silks  nnd  Silk  Ckxtds.'  *  *  *  K  full  state- 
m^iit  r,f  flip  oIrcuros1;iiu  <  «  is  found  in  tlie  opinion  of  the  learned  Judce  of  tlie 
Circuit  Court,  to  whidd  we  refer  for  auy  additional  informatlou  required,  and 
fat  which  we  concur." 

The  imported  merchandise  there  in  judgment  was  classified  under 
"Schedule  J,  Flax,  Hemp,  Jute  and  Manufactures  of."  It  contained 
no  silk,  and,  of  course,  had  no  place  in  "Scliedule  L,  Silks  and  Silk 
Goods,"  and  the  Circuit  Court  of  Appeals  held  that  the  proviso  was  not 
such  an  independent  section  as  to  cover  any  manufactures  whether 
containing  silk  or  not»  hut  that  it  must  be  read  as  a  proviso  to  the  silk 
schedule  only.  Judge  LoweU»  who  presided  at  the  trial  in  the  Circuit 
Court,  held  that  the  proviso  rclntcs  otily  to  ^onds  composed  of  wool 
and  silk,  and  does  not  require  that  fabrics  in  chief  value  of  flax  should 
be  removed  from  their  appropriate  scliedule.  and,  because  of  the  pro- 
viso, be  made  dutiable  under  the  wool  schedule,  merely  because  they 
were  composed  in  part  of  wool.  He  said : 

"Wbaterer  tnterpretatfon  be  glv^  to  the  proviso  of  paragraph  391,  I  can- 
not think  tliat  It  was  intended  to  control  the  lanRu  i^'*'  nf  ali  the  other  para- 
graphs of  the  til  riff  act,  and  to  make  many  of  tbem  uuKatory,  as  is  contended 
by  the  govemnient.  Probably  the  proviso  will  be  conatnied  beat  tn  accord* 
ance  with  the  intention  of  CongreM  If  it  be  limited  to  fabrics  part  Of  Bilk  and 
part  of  wool.  T.  D.  27,021." 

Judge  Putnam,  after  expressing  his  concurrence  in  Judge  Lowell's 
opinion,  said: 

•*In  view  of  the  sweeping  renults  explained  by  the  learned  Jud|j;o  of  the 
Circuit  Court  which  would  follow  from  not  apply inpr  thp  gcnorni  rule  to  the 
present  case,  we  must  hold  that  It  does  apply,  uud  that  tlio  wokIh  'nil  innnu- 
faetnres,'  found  in  the  proviso,  should  be  held  to  be  only  a  rt  iKtitiou  of  tbo 
same  words  with  which  the  paragrai^  begiD%  and  as  having  absolute  relatloo 
thereto.**   

I  83  a  C  A.  472. 
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These  opinions,  instead  of  making  against  the  contention  of  the 

govcmiiunt  in  this  case,  make  strongly  for  it.  We  fuUy  agree  with 
them.  The  words  "all  manufactures,"  in  the  proviso,  mean  all  manu- 
factures of  silk  embraced  within  the  silk  schedule  of  which  wool  is  a 
component  material. 

The  Circuit  Court  erred  in  afiirinuig  tiie  decision  of  the  Board  of 
General  Appraisers.  It  should  have  cU^ified  the  merchandise  in  ques- 
tion as  "manufactures  of  wool,"  as  was  done  by  the, collector  of  cus- 
toms. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  directiooi  to  proceed  in  accordance  with  this  opinion. 


(1t!6  Fed.  M4.) 

ALPRNA  PORTLAND  CEMENT  CO.  v.  BACKUS. 

(Circuit  court  of  Appealsb  Elgbtb  Circuit  NoTember  a,  1007.) 

No.  2.615. 

1.  Sazas— CoRnrBxrcnoN  or  Cohihact  fob  Funmc  DfurntT— Riobt  op  Ba- 

M'ISSION  FOR  BrKACH. 

DefeuUaiit  sold  and  agreed  to  deliver  to  plaintiff  100.000  barrtrlu  of 
cement,  and  plaintiff  to  recelTe  and  pay  for  tho  same.  One-balf  was  to 
1)6  delivered  tln'  l^r^t  year,  nnd  tho  retnnindor  Uie  following  yenr,  nt  ei- 
tlier  one  of  two  ports  on  Lake  Superior,  at  plaintiff's  option.  The  contract 
contained  the  following  provision:  "BhlpmentB  to  be  made  (by  defend- 
ant] afti-r  navlsratlon  opens  and  a'Titimic  tliroughout  the  season  in  5.000 
to  10,000  barrel  lots  as  required  by  naid  second  partjr  [plaintiff];  sbipmeuts 
to  be  mnde  on  or  before  October  15th  of  each  year.  8afd  second  party 
shall  give  30  daya*  notice  of  shipuienr  ^  be  made.  In  advnTi  "  Held, 
that  such  provision  contemplated  shipments  by  water  in  5,000  to  10,000 
barrel  lots  ttn>ni?hont  the  season;  that  the  provlsl<ni  fOr  notice  was  for 
the  bonoflt  of  botli  parties,  and  required  plaintiff  to  <rlve  HO  days'  notice 
In  advance  of  each  of  such  shipments,  especially  in  view  of  another  pro- 
vision for  tests  of  the  cement  requiring  528  days'  time,  and  the  taking:  of 
samples  for  su'^h  tf^tn  at  the  factory  "ai>proximatoly  on  tlie  date  tliat  no- 
tice of  sliipment  is  given" ;  that  the  failure  of  ])hilntifT  to  order  and  give 
such  notices  covering  the  quantity  deliverable  tlie  first  season  at  least  30 
days  before  October  15th  was  equivalent  to  a  failure  to  take  and  reoeiveb 
and  .1  list! fled  defendant  In  rescinding  the  contract 

2.  .Same— Waive*  or  Bhkach. 

Defendant  was  not  estopped  to  rescind  because  of  letters,  written  after 
plaintiff's  default,  expressing  a  desire  for  performance  during  the  follo^^- 
ing  season,  whore  plaintiff  did  not  acoede,  but  Insisted  on  IniiiKHliate  fur- 
ther shi])ments  without  the  notice  to  which  defendant  was  entithxi. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Joseph  H.  Cobb  (  James  D.  Shearer  and  Martin  Monaghan,  on  tlie 
brief),  for  plaintiff  in  error. 

C.  J.  Rockwood  (Harris  Richardson  and  Harold  C.  Kerr,  on  the 
brief),  for  defendant  in  error. 

Hcfr  \NBORN  and  HOOK,  Circuit  Judges,  and  PHIUPS, 
District  Judge. 

HOOK,  Circuit  Judge.  Backus  sued  the  cement  conijianv  to  re- 
cover damages  for  breach  of  contract  in  failing  lu  deliver  cenient  it 
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had  sold  him.  He  recovered  judgment.  The  case  turned  upon  the 
constmction  of  the  writing-  which  fixed  the  relations  of  the  parties, 
and  tlic  company  claims  that  the  trial  court  erred  in  that  particular. 
By  a  vvriUeii  contract  made  in  January,  1905,  the  company  which  was 
engaged  in  manufacturing  cement  at  Alpena,  Mich.,  sold  and  agreed 
to  deliver  100,000  barrels  of  its  product,  and  Backus  purchased  and 
agreed  to  receive  and  pay  for  the  same.  It  was  provided  that  one-half 
of  the  number  of  barrels  of  cement  should  be  delivered  in  1905,  and 
the  other  half  in  1900,  and  that  the  deliveries  should  be  made  at  either 
Duluth,  Minn.,  or  Port  Arthur,  Ontario,  at  the  option  of  Backus.  The 
OMitract  contained  this  provision : 

"Sblpmentft  to  be  made  [by  the  company]  after  navigation  opens  and  con- 
tinue throughout  the  reason  in  5.000  to  10,000  barrel  lots  us  rcMinirtnl  by  said 
seoond  party  [Backus] ;  shipments  to  be  niado  on  or  before  October  15th  of 
each  year.  Said  seoond  party  blmll  give  30  days'  notice  of  shlpmenta  to  be 
made^  in  adTance." 

In  the  latter  j^art  of  July,  1905,  5,000  barrels  were  ordered  and  duly 
delivered ;  and  at  the  request  of  Backus  and  with  consent  of  the  com- 
pany the  delivery  of  25,000  barrels  was  postponed  from  1905  to  the 
season  of  1906.  This  left  80,000  barrels  to  be  delivered  in  1905  and 
75,000  barrels  in  the  following  year.  In  June  and  July,  1905,  the  com- 
pany wrote  P.ackus  for  orders  for  shipment  of  partial  lots,  asstuning 
the  contract  was  to  be  tilled  in  installments,  and  stating  that  it  was 
hani[>ered  as  to  storage  capacity  and  was  being  pressed  by  boats  in 
which  transportation  had  been  engaged.  Backus,  without  denying  the 
correctness  of  the  assumption,  gave  reasons  connected  with  his  busi- 
ness for  failing  to  give  the  orders.  Backus  gave  no  orders  for  ship- 
ment, excepting  as  mentioned,  until  September  2G,  1905,  when  he  or- 
dered 5,000  barrels  to  be  shipped  to  Duluth.  one  of  the  points  named 
in  the  contract.  The  company  refused  to  ship,  claimin[^  P>ackus  had 
delayed  too  long— tiiat  it  was  entitled  to  30  days'  notice  in  advance, 
whidi  could  not  then  be  given  before  October  ISth,  the  close  of  the 
season  for  shipment.  In  November,  1906,  the  company  notified  Backus 
it  had  declared  the  contract  forfeited  for  the  reason  that  he  had  com- 
mitted a  breach  of  it  and  that  it  would  make  no  more  deliveries. 
Shorth"  afterwards  Backus  brought  the  action.  There  wa^-  much  cor- 
respondence between  the  parties,  but  all  the  facts  uiaLcrial  to  our  in- 
quiry have  been  stated.  We  may  add,  however,  that  a  letter  from 
Backus,  dated  September  14,  1905,  is  not  regarded  as  containing  a  di- 
rection for  shipment  under  the  contract. 

Uk]  tlie  contract  contempb-te  ftilfillmcnt  by  continuous  shipments 
throughout  the  season  of  5,000  to  10,000  barrel  lots,  and  that  Backus 
should  give  30  days'  notice  in  advance  of  each  shipment  ordered?  If 
so,  Backus  was  in  default  in  September  when  he  pressed  the  company 
for  delivery.  On  tlie  other  hand,  was  the  provision  for  shipments  in 
the  lots  specified  for  the  bcnc6t  and  convenience  of  Backus  alone,  and 
was  the  company  obligated  to  ship  on  October  15th.  without  previous 
notice,  all  of  the  1D05  cement  not  jireviously  sent  on  orders  from 
Backus?  If  so,  Backus  was  not  in  default.  The  trial  court  adopted 
the  latter  view,  and  so  instructed  the  jury  that,  after  disposing  of  an- 
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Other  question  not  necessary  to  mention,  nothing  was  left  them  but 
the  assc?^5;ment  of  damages.  The  court  held  that  the  words  "in  ad- 
vance," at  the  end  of  the  above  excerpt  from  the  contract,  applied  to 
the  shipments  and  not  to  the  notice,  and  as  so  construed  it  provided 
that  SO  days'  notice  should  be  given  of  advance  shipments  required; 
that  is  to  say,  only  such  shipments  as  were  ordered  to  be  made  prior 
to  October  15th. 

It  was  contcmplritcd  that  the  company  should  make  shipments  by 
water,  and  the  period  therefor  was  Hmited  from  the  opening  of  nav- 
iiration  to  the  15th  of  October.  It  could  not  have  been  required  to 
ship  earlier  or  later  than  the  time  mentioned.  Two  places  of  delivery 
were  specified,  the  option  of  selection  bemg  with  Backus ;  but  he  could 
not  require  delivery  elsewhere.  It  was  provided  that  shipments  were 
to  be  made,  after  navigation  opened  and  to  continue  throughout  tfie 
season,  in  5,000  to  10,000  barrel  lots  as  required  by  Backus.  There  is 
reason  for  snvinq^  tiiat  the  option  of  Backus  in  this  respect  was  as  to 
the  size  of  the  .shipments  within  the  limits  specified,  and  perhaps,  also, 
as  to  just  when  tliey  should  be  made,  but  not  whether  there  should  be 
shipments  at  all  before  the  end  of  the  season.  Otherwise,  why  should 
it  have  been  provided  that  the  shipments  were  to  continue  throughout 
the  season?  If  Backus  alone  had  control  of  the  matter  of  time,  he 
could  have  required  continuous  shipments  without  definite  provision 
to  that  effect  in  the  contract.  Backus  was  required  to  "give  30  days' 
notice  of  shipments  to  be  made,  in  advance."  It  can  as  well  be  said 
that  the  notice  was  to  be  In  advance  of  shipments  required  as  that  it 
applied  only  to  advance  shipments.  We  do  not  think  the  structure  of 
the  sentence  makes  the  latter  construction  preferable.  It  is  said  that 
"in  advance"  wnnkl  be  unnecessary  to  the  notice  as  it  would  he  im- 
pHed — that  30  days'  notice  means  30  dav^j'  notice  in  advance.  It  is 
common  practice,  however,  in  drafting  insiriunents  providing  for  no- 
tice, to  say  that  it  shall  be  given  before  or  prior  to  or  in  advance  of  the 
day  or  happening  to  which  it  relates.  It  b  certaiti  that  some  sort  of 
notice  by  Backus  was  always  and  in  every  event  necessary ;  otherwise, 
the  company  would  not  know  whether  to  ship  to  DuluUi  or  to  Port 
Arthur.  The  warehousing  of  such  a  large  quantity  of  cement  ?.i  the 
factory  after  it  was  manufactured  and  the  securing  of  space  in  vessels 
for  water  carriage  furnish  substantial  arguments  that  the  provision  for 
shipments  from  time  to  time  during  the  season  and  notice  was  in  part 
at  least  for  the  benefit  of  the  company. 

But  there  are  other  provisions  which  we  think  make  the  construc- 
tion altogether  clear.  It  was  provided  in  the  contract  that  the  cement 
!iould  "bear  the  test  and  specifications  according  to  the  specifications 
hereto  attached,"  and  it  was  provided  in  the  specifications  attached 
that  the  cement  should  be  sampled  for  test  at  the  factory  "approxi- 
mately on  the  date  that  notice  of  shipment  is  given"  by  Backus.  The 
sampling  for  a  test  was  not  the  test  itself.  The  sampling  was  but  a 
preliminary  step.  The  test  came  afterwards.  The  samples  were  to  be 
tested  eitlicr  nt  the  laboratory  of  the  company,  or  at  the  office  of 
Backus'  engmeer  in  New  York  City,  or  elsewhere,  as  he  might  elect. 
To  test  the  soundness  of  the  cement,  and  to  determine  whether  it  would 
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show  distortion  or  cracks  in  use,  it  was  specified  that  a  pat  of  neat  ce- 
ment mixed  with  water  shorild  be  allowed  to  set  and  then  be  placed  in 
fresh  water  for  28  days.  It  ajjpeared  from  the  evidence  that  different 
lots  ul  cement  liianuidctured  bv  a  single  concern  were  not  always  of 
uniform,  unvarying  quality.  Aher  being  ground,  the  cement  had  to  be 
cured  and  ripened  to  fit  it  for  the  market,  and  weather  conditions  had 
an  effect  upon  the  duration  of  that  process.  It  was  important  to  the 
company  that  the  quality  of  the  cement,  which  was  required  to  be  of 
a  fixed  standard,  should  be  determined  before  it  was  shipped  to  distant 
points ;  otherwise,  it  might  be  rejected  there  and  left  upon  its  hands. 
So  it  was  provided  that  the  cement  should  be  sampled,  approximately 
on  the  day  that  notice  of  shipment  was  given,  and  this,  beine  30  days 
in  advance,  opp<Mrtunity  was  given  for  the  tests  required.  That  in  the 
course  of  performance  of  the  contract  Backus  might  waive  the  tests 
does  not  affect  the  relevance  of  these  provisions  to  the  construction  of 
the  language  employed.  Notice  in  advance  was  of  benefit  to  the  com- 
pany, and  it  was  indispensable  to  compliance  with  positive  require- 
ments of  the  contract,  we  think  that  the  company  was  entitled  to  30 
days'  notice  in  advance  of  every  shipment  ordered.'  This  was  the  posi- 
tion it  consistently  maintained  in  its  correspondence,  and  it  was  not 
until  September  that  Backus  took  exception  to  it.  When  he  did  so,  it 
appeared  from  his  letter  that  the  market  for  cement  had  stiffened. 

A  feilure  to  order  and  give  notice  as  required  by  the  contract  was 
equivalent  to  a  failure  to  take  and  receive.  The  contract  was  a  sale 
and  purchase  of  100,000  barrels  of  cement.  It  was  not  divisible  into 
seT>nrritc  contracts  for  lots  of  5,000  to  10,000  barrels  c:ich,  or  for  25,000 
barrels  in  1905  and  75,000  in  1906.  The  failure  of  Backus  to  take  and 
receive  20,000  barrels  in  1905  in  the  manner  and  during  the  time  pre- 
scribed by  the  contract  set  the  company  free,  and  it  seasonably  asserted 
its  right 

In  Norrmgton  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed. 
'^06,  a  contract  was  made  for  the  sale  and  delivery  at  Pliiladeli)lna  of 
6,000  tons  of  iron  rails  to  be  shipped  from  European  ports  at  the  rate 
of  "about  1,000  tons"  per  month,  beginning  February;  shipments  to 
be  completed  not  later  than  July.  The  seller  shipped  400  tons  in  Feb- 
ruary and  885  tons  in  March,  when  about  the  time  of  the  receipt  of  the 
March  shipments  the  purchaser  rescinded  the  contract  for  failure  to  de- 
liver in  the  quantity'  contracted  for.  The  court,  after  observing  that 
time  is  of  essence  in  the  contracts  of  merchants,  held  that: 

**A  statement  descriptive  of  the  subjert-mattor,  or  of  sotnp  ni.itorlnl  lucldont 
such  as  tlie  time  or  place  of  shipment,  is  ordiuurlly  to  be  regarded  as  a  war- 
ranty, in  the  sense  fn  whldl  tbat  term  is  used  iu  Insurance  and  maritime 
Inw  :  that  is  to  say,  a  condltl<Ul  precedent,  upon  the  failure  or  nonperfonnanoe 
of  which  the  jtarty  achieved  may  repudiate  the  whole  contract" 

It  was  also  said: 

**The  plaintilfi  Instead  of  shipping  about  1,000  tons  in  February  and  about 
1,000  tons  In  March,  as  stiimlatod  in  'Nxitrnct.  shipped  only  400  tons  in  Feb- 
ruary aud  885  tons  in  Mareb.  His  laiiuie  to  fulUll  the  contract  on  his  part 
in  resi)ect  of  these  first  two  installments  Justified  tiie  deCmdanti  in  rescind^ 
inp  the  wiioio  <  ontract»  provided  they  distinctly  and  seasonably  asserted  the 
rigtit  of  reecissiou." 
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See,  also,  Cleveland  RoUing  Mills  v.  Rhodes,  121  U.  S.  255,  7  Sup. 
Ct.  8H2,  30  L.  Ed.  920. 

In  lioare  v.  Rennie,  5  H.  &  N.  19,  a  leading  case,  cited  with  ap- 
proval in  Norrington  v.  Wright,  there  was  a  contract  whereby  plain- 
tiffs sold  to  dsfendants  for  delivery  In  London  6,660  tons  of  iron  to 
be  shipped  from  Sweden  in  the  months  of  June,  July,  August,  and  Sep- 
tember in  nbout  ctjiial  portions  each  month.  In  June  plain tiiT<  shipped 
but  a  small  quantity,  and  the  defendants  refused  to  receive  the  same, 
and  also  gave  notice  that  they  refused  to  receive  the  residue  of  tlie  iron. 
It  was  held  that  the  plaintifl^s  could  not  recover. 

In  Honck  v.  Muller,  7  Q.  B.  D.  9S,  ^ere  was  a  contract  for  the  sale 
of  2»000  tons  of  pig  iron  to  be  delivered  "in  November,  or  equally 
over  Movcnibcr.  December,  and  Jannarv  next."  The  purchaser  failed 
to  take  any  iron  in  November,  but  demanded  delivery  of  one-third  in 
December  and  one-third  in  January.  It  was  held  that  the  seller  was 
justified  m  rescinding  the  contract.  This  case  is  also  cited  with  ap- 
proval in  Norrington  v.  Wright,  while  Mersey  Co.  ▼.  Naylor,  9  App. 
Cas.  434,  decided  by  the  House  of  Lords  was  distinguished  This 
latter  case  and  those  following  its  doctrine  are  relied  on  by  counsel  tor 
Backus  in  the  case  at  bar.  The  rule  of  Norrington  v.  Wright  has  been 
applied  manv  times  by  our  courts,  national  and  state, 

it  IS  coiiLcnded  tliat  by  expressions  in  letters  commencing  with  one 
written  September  18,  1905,  the  company  waived  the  right  to  declare 
the  contract  at  an  end.  It  does  appear  that  at  first  the  company  was 
averse  to  canceling  the  contract,  meaning  in  its  entirety,  especially  in 
view  of  the  basis  of  cancellation  demanded  by  Backus  a  few  days 
previous.  Shortly  afterwards  it  expressed  a  desire  to  keep  the  con- 
tract alive  for  the  deUveries  of  1906;  but  Backus,  who  had  already 
defaulted,  did  not  accept  or  act  upon  the  suggestion.  Then  was  the 
time  for  adjustment ;  but  his  position  was  wholly  antagonistic.  He  in- 
sisted  upon  immediate  further  shipments,  without  the  notice  upon 
which  alone  the  company  was  called  upon  to  make  them,  and  threat- 
ened to  buy  in  tlie  open  market  for  its  account.  While  he  was  in  that 
attitude  the  company  asserted  its  right  to  full  rescission.  It  had  not 
precluded  itself  from  doing  so. 

The  judgment  is  reversed,  and  the  cause  remanded  lor  a  new  trial 


(156  FM.  Ma) 

LE^  r.  UNITED  STATES. 
(Clicait  Court  of  Appeals,  Ninth  Circuit  November  5,  1907.) 

Na  1,800. 

1.  CaiMiNM-  Law— Plea  of  Misnomer— TiiiE  for  Filing. 

A  defendant  cannot  interpose  a  plea  of  misnomer  after  liaviag  chal- 
lenged the  Bofflcieucy  of  the  indictment  by  a  motion  to  quaKb. 

I  i:d.  Note. — ^For  caees  In  point,  see  Cent  Dig.  voL  14,  Criminal  Law,  | 

643.1 

2.  Same— Waiver  of  OBJEcrrioNS, 

Objection  to  the  overnillng  or  striliing  out  of  a  plea  of  misnomer  is 
waived  by  tbe  subsequent  filing  of  a  demurrer  to  the  Indictment. 

[Va].  N(»t*\— For  cns»^5?  in  point.  «pp  <Vnt.  Dig.  voL  14,  Criminal  Law,  i 
644;  vol.  '21,  Indictment  and  Information,  $  G34.1 
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8.  iNDicnfKNT— DuFLiciTT— Post  OrncB— Mailxho  Unmailablb  Matxsb— 

Sufficiency  op  Indictment. 
An  indictmeiit  under  Rer.  8t  I  8898.  at  amended  by  Act  Sept.  28, 

1888,  c.  1030,  8  2.  2.";  Stat  4f)C>  \r.  S.  Corap.  St.  mn,  p.  2f>r,8],  f  Jiarpfnp 
the  defendant  wltb  baTlng  mailed  a  letter  giving  Information  wbere  and 
how,  and  of  whom  and      what  meana,  artlclea  and  things  designed  and 

Intended  "for  the  prevention  of  conception  and  for  the  pvoctttfacig  of 
abortion"  might  be  obtained,  do^  not  charge  two  offenses. 

[Ed.  Note. — Nonmailable  matter,  see  note  to  Tlmmons  t.  United  Stat^ 

80  a  a  A.  m] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Louis  P.  Boardman  and  Wm.  H.  H.  Hart,  for  plaintiff  in  error. 
Robt  T.  Devlin,  U.  S.  Atty.,  and  Benj.      McKinley,  Asst.  U.  S. 
Atty. 

Before  GILBERT  and  ROSS,  Ciroiit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judj^e.  The  indictment  in  this  case  was  apfninst  "B. 
Brooks  Lee,  aUas  R.  I^moke  Sterlins^,  whose  true  name  is  to  tlic  grand 
jurors  aforesaid  unknown."  It  charged  that  person  with  willfully, 
knowingly,  and  feloniously  depositing  at  a  certain  stated  time  in  the 
post  office  at  San  Franciisco,  for  mailing  and  delivery,  a  certain  letter 
inclosed  in  a  sealed  envelope,  upon  which  the  postage  was  prepaid, 
addressed  to  ^fiss  Tc:in?c  ^Terorlitli,  Goshen,  Ind.,  R.  R,  8,  which  letter 
was  in  these  words  and  hgures : 

''Telephone  South  fMH.  OfDce  Hours:  10  a.  m.  to  12  in..  2  to  5  and  7  to  8 
p.  m.  il.  Brtx)ke  Sterling,  M.  D.,  Sp<'<  iailst  for  the  Diseases  of  Women. 
1140  Market  Street 

"San  Francisco,  Jan.  9th.  1W5. 
"Jennie  Meredith,  R.  E.  8,  Goshen,  Ind. — I>ear  Miss;   In  answer  to  yours 
of  the  2d  inat.  will  aay  that  v^on  receipt  of  ten  ($10.00)  dollars  from  you 
I  will  send  per  expreas  neoeamiy  treatment  with  full  instrnctionR. 

"Respectfully,  R.  Brooke  Sterling,  M.  D.,  per  L.*' 

The  indictment  further  charged  that  the  letter  so  deposited  "then 
and  there  gave  information  where  and  how.  1  of  whom,  and  by 
what  means,  divers  articles  and  things  designed  and  intended  for  the 
prevention  of  conception  and  for  the  procuring  of  abortion  might  be 
obtained,"  contrary  to  the  provisions  of  section  3893  of  the  Revised 
Statutes,  as  amended  by  Act  Cong.  Sept.  S6,  1888,  c  1039,  §  2,  25 
Stat.  496  [U.  S.  Comp.  St.  1901.  p.  2658].  On  the  1st  day  of  April 
siTCce(v!mg  the  finding  of  the  indictment  a  motion  to  quash  it  on  vari- 
ous grounds  was  filed  in  the  court  below,  entitkvl.  "The  United  States 
of  America,  Plaintiff,  v.  B.  Brooks  Lee,  Defendant,"  the  opening 
clause  of  which  motion  is  as  follows: 

"Now  com^  the  defendant  above  nanunl,  by  Louis  P.  Boardman,  bis  attor- 
negr,  and  objects  to  the  indictment  In  tbe  above-entitled  aetlon,  and  moves  tbe 
court  in  quaBb,  set.  aatde,  and  dismiss  said  Indictment  upon  the  following 

grounds" 

— and  specifying  various  q^rounds,  among  others,  that  the  indictment 
<^iarges  two  offenses  in  one  count.   The  motion  to  quash  was  over- 
si  O.C.A.— 29 
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ruled  by  the  court,  after  which,  to  wit,  on  the  19th  day  of  April,  18 
■  ?r4vv  nftcr  the  motion  was  made,  the  defendant  filed  what  he  denom- 

inatcd  a  "Plea  of  Misnomer,"  and  which  is  as  follows: 

"Benjamin  Brooks  Lee,  who  is  indicted  by  tbe  name  of  B.  Brooks  Lee,  alias 
•B.  Brooke  Sterling,'  in  his  own  proper  person  now  comes  Into  court,  and,  bar- 
ing hoard  tlio  s.-iid  liullctnif iit  rend,  says  that  lie  was  named  by  the  name  of 
Benjamin  Brooks  Lee,  to  wit,  at  the  city  of  Columbia,  in  the  state  of  Bouth 
Carolina,  and  by  the  Christian  name  of  Benjamin  Brooks,  and  has  also,  since 
his  naming,  been  called  and  known  hv  the  name  of  Benjamin  Brooks  I>ee; 
without  this,  that  he,  the  said  Benjamin  Brooks  Lee,  is  not  now,  nor  at  any 
time  hitherto,  has  been  called  or  known  by  tbe  Christian  name  of  B.  Brooks, 
or  by  the  said  alias  name  of  *K.  Brooke  Sterling,'  as  by  tbe  said  indictment  is 
nllfced.  and  that  th\<t.  the  said  Benjamin  Brooks  I^ee  Is  ready  to  Terify. 
W  herefure,  he  pruys  judgment  of  the  tiaid  indictment  and  that  the  same  may 
b«  avit^  uui  that  he  be  permitted  te     henoe  without  day.** 

On  motion  of  the  government's  attorney  this  plea  was  stricken  from 
the  files,  but  after  a  dennirrer  thereto  interposed  by  the  government 
had  been  overruled.  Subsequent  to  the  striking*  out  of  plea  the 
plaintiff  in  error  interposed  a  demurrer  to  the  indictment,  sub- 
stantially on  the  same  grounds  that  were  stated  in  his  motion  to  quash, 
which  demurrer  was  also  overrnled  by  the  court.  The  plea  was  prop- 
erly stricken  out,  first,  because,  after  havings  chanenp:cd  the  sufficiency 
of  the  indicia  lent  by  a  motion  to  quash  it,  it  was  too  iate  for  the  de- 
fendant to  interpose  a  plea  of  misnomer.  Grimes  State,  105  Ala.  66» 
17  South.  184;  State  v.  Winstrand»  37  Iowa,  110;  Ellis  v.  State,  25 
Fla.  702,  6  South.  768.  In  the  next  place,  the  defendant  by  subse- 
quently filing  his  demurrer  to  the  indictment  waived  his  plen  of  mis- 
nomer. Haley  v.  v^tate.  (VA  Ala.  b9.  Lastly,  the  plea  interposed  shows 
upon  its  face  that  it  was  not  in  substance  and  legal  effect  a  plea  of 
misnomer. 

Upon  the  merits  of  the  case  but  little  need  be  said.  The  indictment 
does  not  charge  two  offenses.  The  charge  relates  to  but  a  single  letter, 
al1c<^ed  to  have  contained  prohil^ited  matter  and  to  have  been  deposited 
bv  the  plaintiff  in  error  in  the  mail  for  transmission  therein.  We 
cannot  at  all  agree  with  counsel  for  the  plaintitf  in  error  that  the  let- 
ter counted  on  by  the  government  was  innocent  on  its  face.  On  the 
contrary,  the  plam  inference  to  be  drawn  from  its  wording  and  c^ 
tion  was  that  charged  in  the  indictment 

The  judgment  is  affirmed. 
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8TBWABT  T.  BOARD  OF  TBUflTEEB  OF  PARK  COLLBGB  et  al* 
(Cinmit  Oonrt  of  Appealfl»  SHgbtn  Oircalt  October  14^  1907.) 

No.  2,490. 

JUDOMEKT^-CONCLUSIVKNISS  OF  ADJUDICATIOM— MaTTKHS  CONCLUDED. 

A  tiiml  decree  of  a  state  court  In  a  suit  brougbt  lor  the  caucellation 

of  a  mortenffe  and  foreclosure  dood  on  condition  of  paying  tlie  mortgujre 
debt  witb  interest  and  costs,  even  tliough  on  demurrer,  is  u  bur  to  a  s\ib- 
seqaent  salt  in  a  federal  court  for  tbe  same  purpose  against  the  sauie  de- 
fendants or  their  privies;  the  grounds  relied  upon  In  tbe  pleading  being 
tbc  same  in  botb  actions. 

(Ed.  Note. — ^Pop  cases  In  point,  see  Cent.  Dig.  vol.  30,  Judgment,  SS  987- 
903,  1513. 

Couciusiveness  as  between  federal  and  state  courts,  see  notes  to  Kansas 
City  Ft  S.  &  M.  R.  Co.  ▼«  Morgan,  21  C.  O.  A.  478;  Union  ft  PlanteraP 
Bank  t.  City  of  Mempbis,  40  C.  O,  A.  468.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

C.  H.  Nearing  (Amos  Townsend,  on  the  brief),  for  appellant. 

H.  L.  Alden,  for  appellee  Cemetery  Associattoii. 

Robert  £.  Morris  (J.  E.  McFadden,  on  the  brief),  for  appellee  Board 

of  Trustees  of  Park  College. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  suit  to  remove  a  cloud  from 
Stewart's  title  to  land  in  Wyandotte  county,  Kan.,  claimed  to  have 
been  caused  by  a  sale  under  a  decree  of  foreclosure  of  a  mortgage 
which  he  had  executed  to  secure  a  loan  made  to  him  by  the  defendant 

college. 

The  college  was  a  corporation  of  Missouri  organized  for  educa- 
tional purposes.  Having  money  for  investment,  it  loaned  $20,000 
to  Stewart,  and  took  as  security  for  the  payment  of  a  note  represent- 
ing the  loan  the  mortgage  in  question.  Stewart  failed  to  pay  the 
note  at  its  maturity  and  suit  was  instituted  by  the  college  in  the  dis- 
trict court  of  Wyandotte  county,  Kan.,  to  foreclose  the  mortgage. 
Stewart  duly  appeared  to  the  action  and  filled  his  answer,  consisting 
of  a  gfeneral  denial  and  plea  of  payment.  In  due  course,  October, 
1900,  a  decree  of  foreclosure  followed,  the  land  was  didy  advertised 
and  sold,  and  the  college  became  the  purchaser.  In  June,  1902,  aft- 
er the  expiration  of  the  time  within  which  the  mortgagor  mic:ht  re- 
deem under  the  Kansas  statutes,  a  deed  was  duly  executed  convey- 
ing the  land  to  the  college.  In  August,  1902,  Stewart  instituted  suit 
in  the  same  court  against  the  defendant  college.  In  his  petition  he 
set  up  the  facts  just  recited,  and  further  alleged  that  defendant  was 
a  foreign  corporation  organized  as  an  educational  institution  under 
the  laws  of  ^Missouri,  and  as  such  had  no  power  to  loan  money  in 
Kansas  or  take  real  estate  mortgage  as  security  for  its  payment ;  that 
it  had  not  complied  with  certain  statutory  provisions  to  entitle  it  to 
do  business  in  Kansas;  and  that  it  misled  and  deceived  him,  and 
thereby  prevented  him  from  exercising  his  statutory  right  to  redeem 
the  land  from  the  foreclosure  sale  wiSiin  the  time  permitted  by  law. 

•Rebaarliig  denied  December  28^  19QT. 
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His  player  was  that  defendant  be  rccjuired  to  reconvey  the  land  to 
him  upon  his  paying  the  principal  and  interest  of  the  original  loan 
and  the  cfsts  and  taxes  paid  by  it.  He  also  prayed  for  general  re- 
lief. The  defendant  duly  appeared  and  filed  demurrer  to  the  bill 
for  want  of  equity.  The  demurrer  was  sustained  and  final  decree 
rendered  in  its  favor.  From  that  judgment  an  appeal  was  duly  prose- 
cuted to  the  Supreme  Court  of  Kansas,  where,  in  February,  1901, 
the  decree  was  in  all  things  afifirmed.  Upon  the  coming  down  of  the 
mandate  of  affirmance  Stewart  filed  a  motion  for  leave  to  file  an 
amended  petitiun.  This  was  denied,  defendant's  motion  for  judg- 
ment in  accordance  with  the  mandate  was  sustained,  and  judgment 
was  accordingly  entered.  From  this  order  denying  him  the  rig^ht  to 
file  the  amended  petition  Stewart  again  appealed  to  tfie  Supreme  Court, 
where  in  May,  1905,  the  action  of  the  district  court  wn^  riLrain  affirmed. 

The  bill  in  the  present  suit  instituted  in  T?mnary.  liMKi,  discloses  the 
facts  recited  in  the  former  ^uits,  and  charges  misconduct  on  the  part 
of  the  board  of  trustees  of  the  college  which  misled  Stewart  to  his 
injury  in  the  matter  of  redeeming  from  the  foreclosure  sale,  want 
of  corporate  power  in  the  college  to  acquire  or  hold  property,  and 
failure  on  the  part  of  the  college  to  comply  with  the  laws  of  Kan- 
sas enabling  it  to  do  business  in  that  state.  The  prayer  was  that, 
upon  repayment  by  Stew  art  of  the  amount  of  the  original  loan  with 
interest  and  costs,  the  cloud  consisting  of  the  mortgage  and  fore- 
closure deed  he  removed,  and  that  defendants  he  declared  to  have 
no  estate  or  interest  in  the  lands  mortgaged.  He  also  again  pra^^ 
for  general  relief.  To  this  bill  the  defendants  filed  answers,  denying 
all  charges  of  improper  or  misleading  conduct  on  the  part  of  the  board 
of  trustees,  affirming  the  authority  and  power  of  the  college  to  make 
loans,  to  take  a  mortgage,  and  purchase  the  land  in  question,  and 
particularly  pleaded  the  decrees  in  the  foreclosure  suit  and  the  suit 
to  redeem  as  estoppels  by  judginent  upon  complainant's  right  of  pres- 
ent action.  The  court  below,  after  a  finding  of  facts  by  a  special 
master  substantially  as  just  stated,  entered  a  decree  dismissinq-  the 
bill.  The  former  decrees  were  held  to  be  conclusive  estoppels  and  to 
bar  the  complainant's  right  of  recovery  in  this  case. 

Without  stopping  to  consider  the  effect  of  the  judgment  in  the 
foreclosure  case  which  is  claimed  by  counsel  for  the  college  to  con- 
stitute a  complete  bar  to  the  present  action,  we  take  up  a  considera- 
tion of  the  second  case,  the  one  instituted  by  Stewart  to  set  aside  the 
'ieed  to  the  cnlleijre.  That  suit  was  instituted  by  Stewart  against  the 
college  and  an  intermediary,  the  agent  of  tlie  syndicate  to  whom  title 
was  conveyed  for  the  purpose  of  organizing  the  cemetery  associa- 
tion, a  defendant  in  this  present  case.  That  case  was  instituted  in 
a  court  which  had  jurisdiction  of  the  subject-matter  of  the  action 
and  of  the  parties?  to  it.  The  parties  were  either  the  same  or  in 
privity  with  the  parties  to  the  present  action.  The  object  of  the 
suit  or  claim  sued  on  was  the  same  as  in  the  present  one,  namely,  to 
secure  a  decree  setting  aside  the  mortgage  and  foreclosure  deed  on 
condition  of  paying  to  the  college  the  amount  of  the  original  loan 
with  interest  and  costs.  The  grounds  of  Stewart's  alleged  rii,dit  were 
practically  the  same  in  both  cases,  namely,  (1)  want  of  power  in 
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the  college  to  make  the  origisial  loan  and  take  real  estate  security 
for  payment;  (2)  failure  by  the  college  to  comply  with  laws  of  Kan- 
sas enabling  it  to  do  business  in  that  state;  (3)  misconduct  of  the 
college  preventing  Stewart  from  exercising  bis  right  to  redeem  with- 
m  the  statutory  period.  The  judgment  in  Uie  former  suit  is  undoubt- 
edly a  bar  to  ue  present  action.  It  was  upon  the  same  claim  and  be-  . 
tween  the  same  parties,  and  the  decisive  questions  raised  by  the  plead- 
ings in  this  case  were  the  same,  and  were  necessarily  decided  in  that, 
even  though  it  went  off  on  demurrer.  Cromwell  v.  Countv  of  Sac,  94 
U.  S.  351,  352  (2A  L.  Ed.  195)  :  Gordon  v.  Ware  Nat.  Bank.  65  C. 
C.  A.  580,  132  Fed.  444,  4rl9  (G?  L.  R.  A.  550)  ;  Wiggins  Ferry  Co. 
V.  O.  &  M.  Ry.,  U.  S.  396»  12  Sup.  Ct  188»  35  L.  Ed.  1055 ;  Gould 
V.  Evansville,  etc.,  R.  Co.,  91  U.  S.  526,  23  L.  Ed.  416.  Learned  coun- 
sel for  Stewart  earnestly  argue  that  as  the  mortgage  constituted  no  lien 
because  ultra  vires,  and  as  the  collcc^e  could  not  acfiuire  any  interest  in 
the  renlty  in  question  because  of  want  of  power.  t]ie  fnriner  jud(rment 
estabhshmg  such  a  mortgage  and  title  acquired  muler  it  was  beyond  Liic 
power  of  the  court,  and  therefore  works  no  estoppel  in  this  case.  This 
argument  misinterprets  the  whole  doctrine  of  res  adjudicata^  That  doc- 
trine rests  upon  the  wisdom  and  public  policy  of  j nitllng  an  end  to  liti- 
gation. It  jealously  secures  and  guards  the  right  of  every  person  to 
a  day  in  court — to  an  opportunity  to  have  his  claim  adjudicated  by 
a  court  of  competent  jurisdiction — but,  when  that  opportunity  has 
been  once  fully  afforded,  public  policy  demands  that  litigation  on  the 
same  claim  and  between  the  same  parties  or  their  privies  shall  for* 
ever  cease.  The  courts  of  Kansas  had  a  full  opportunity  to  hear 
and  fully  heard  Stewart's  contention  that  the  collec^e  acquired  no 
title  by  its  mortgage  and  foreclosure  proceedings  and  finally  decided 
the  question  adversely  to  him.  They  were  courts  endowed  with  ju- 
risdictton  to  hear  and  decide  the  very  question  submitted  to  them,  and 
it  is  not  for  us  or  any  other  court  not  exercising  appellate  jurisdiction 
over  them  to  re-examine  between  the  same  parties  the  question  so 
finally  determined. 

In  view  of  the  clear  showing  made  by  the  record  that  the  present 
suit  amounts  to  nothing  else  than  an  attempt  to  relitigate  the  ques- 
tions once  litigated  between  the  same  parties  to  a  final  conclusion  in 
the  courts  of  Kansas,  we  find  no  occasion  to  consider  the  many  other 
interesting  questions  argued  by  counsel. 

The  Circuit  Court  correctly  dismissed  the  bill,  and  its  judgment  is 
accordingly  affirmed. 


a56  Fed.  775.) 

DAVIS  V.  CI.EVELAND,  C,  O.  &  ST.  L.  RY.  CO.  et  nl. 

(Circuit  Court  of  Appeals,  Eighth  Circuit   October  10,  1U07.) 

No,  2,504. 

OOOBTS— ClBCTIT    rn'RTS   OF   ApPF: \T.S- J  UBI8DICTION . 

Wbere  tbe  i>ower  of  a  Circuit  Court  of  tlie  United  States  to  proceed  to 
the  trial  of  an  actton  Affalnst  a  nonresldeiit  defendant  depends  on  whetber 

there  has  been  a  i^rm  ral  !ii>;>oaranro  by  defendant,  or.  If  not.  upon  tlie 
validity  of  attaclimejita  and  garnlstimeuts  of  property  wltliiu  tlie  district. 
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both  such  questlnnf?  nre  jurisdictional,  and  a  decision  of  tho  court  dctpr- 
luiuing  tbeiu  iu  I'uvor  of  the  defendant  and  (UsmlssUig  the  action  for  want 
of  Jorisdlctfon  Is  reviewable  onJy  by  tbe  Suinreme  Omrt  under  sectioos 
6  and  6  of  the  Circuit  Court  of  Appeals  act  of  March  8. 1801  <26  Stat  827, 
828,  c.  517  [U.  S.  Comp.  St.  1901,  pp.  549,  550]). 

[Ed.  Note. — Jurisdiction  of  circuit  court  ol'  ai»peal8  in  general,  Kee  ootei 
to  I^w  Ow  Bew  V.  United  States,  1  C.  C.  A.  G;  United  States  FreebolA 
Land  &  Emigration  Go^.     Gallegiia.  32  C.  C  A.  47&J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

For  opinion  below,  see  146  Fed.  403. 

Wilbur  Owen  and  Thomas  F.  I^cvington,  for  the  plaintiff  in  error. 
W.  H.  Farnswortli  ( Dcluss  C.  ShuU  and  J.  U.  Sammis,  on  the  brief), 

for  the  defendant  in  error. 

Before  SANBORN.  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Charles  A.  Davis,  as  executor,  sued  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company  in  a 
state  court  of  Iowa  upon  a  cause  of  action  for  the  death  of  his  tes- 
tate which  occurred  in  Illinois.   The  defendant  railway  company  was 

organized  imdcr  llic  laws  of  Indiana  and  Ohio,  and  owned  and  op- 
erated lines  of  railroad  in  those  states  and  in  Illinois,  but  it  had  no 
lines  of  road  and  no  agents  or  agencies  in  Iowa  where  the  action  was 
brought.  So,  to  obtain  jurisdiction,  the  planitia  caused  an  original 
notice  of  the  commencement  of  the  action  containing  also  an  admooiT 
tion  to  answer  by  a  specified  date  to  be  served  on  the  secretary  of 
defendant  at  its  general  offices  in  Cincinnati,  Ohio,  and  also  caused 
writs  of  attachment  and  garnishment  to  be  issued  directed  for  "service 
to  sheriffs  of  counties  in  Iowa.  The  writs  of  ganii^lmient  were  serv- 
ed upcin  certain  railroad  companies  doing  business  in  Iowa  and  hav- 
ing traffic  relations  with  the  defendant,  and  some  freight  cars  of 
the  defendant  in  the  possession  of  the  garnishees  were  also  attached. 
Notice  of  the  attachments  and  garnishments  was  served  on  defendant 
in  Ohio.  The  defendant  removed  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Iowa,  and  thereupon 
filed  in  that  court  its  motion,  in  which  it  said  that  it  appeared  spe- 
ciall}  for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  over 
its  person  and  its  property,  and  it  moved  to  quash  and  set  aside  the 
service  of  the  writs  of  attachment  and  garnishment  The  plaintiff 
filed  a  resistance  to  the  motion.  Upon  hearing  the  Circuit  Court  held 
that  defendant's  appearance  wa'^  not  a  general  one,  and  Uiercforc  it 
had  not  siilMuitted  itself  to  the  jurisdiction  of  the  court;  that  the 
.service  of  the  notices  in  Ohio  did  not  confer  jurisdiction  of  the  per- 
son; that  the  cars  attached  in  Iowa  were  temporarily  there  having 
been  brought  by  the  garnishees  into  that  state  from  points  without; 
and  that,  when  brought  within  the  state  and  when  attaaied,  they  were 
employed  in  interstate  commerce  and  in  the  fulfillment  of  duties  in 
respect  of  such  commerce  imposed  on  defendant  and  the  £::ami«;hcc^ 
its  connecting  carriers,  by  the  laws  of  the  United  States:  that  the 
credits  of  defendant  in  tlie  hands  of  the  garnishees  were  shiftinrr  traf- 
fic balances  ascertainable  and  payable  at  Chicago,  111.,  and  a  part  of 
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and  inseparably  connected  v:ith  tho  commerce  mentioned ;  that  the 
cars  were  not  attachable  and  the  credits  not  subject  to  f:i;^arnishment, 
and  therefore  the  court  had  not  lawfully  secured  jurisdiction  of  any 
property  of  defendant.  The  motion  to  quash  was  sustained,  and  the 
action  was  dismissed  without  prejudice.  The  plaintiff  sued  out  a  writ 
of  error  from  this  court. 

It  is  n^t  claimed  by  plaintiff  that  service  of  the  notices  in  Ohio 
was  effectual  to  confer  jurisdiction  over  the  person  of  defendant. 
These  are  the  questions:  Was  defendants  appearance  to  contest  the 
validity  of  the  attachments  and  garnishments  a  general  one?  Were 
the  cars  and  credits  of  defendant  subject  to  attadiment  and  garnish- 
ment?  In  other  words,  did  the  trial  court  secure  such  dominion  over 
person  or  property  by  appearance  or  process  as  authorized  it  to  pro- 
ceed to  trial  of  the  action  and  render  a  valid  judgment  upon  tlie  is- 
sues involved?  The  trial  court  answered  them  in  the  ncj^ativc  and 
dismissed  the  action  for  want  of  jurisdiction.  In  respect  of  the  es- 
sential character  of  these  questions,  they  are  not  <tistinfi;ui5hable  from 
one  of  the  legality  of  the  service  of  summons  upon  a  defendant.  They 
do  not  pertain  to  the  merits  of  the  case,  and  did  not  arise  during  the 
progress  of  a  trial.  They  lay  at  the  threshold,  and  upon  an  affirma- 
tive answer  depended  the  power  of  the  court  to  hear  and  decide  the 
cause.  In  legal  phraseology  that  power  is  termed  "jurisdiction."  It 
is  none  the  less  a  jurisdictional  matter  in  the  case  of  attachment  and 
garnishment  of  property  of  a  nonresident  because  the  power  of  the 
court  to  proceed  to  trial  depends  in  the  absence  of  the  defendant  upon 
its  lawful  seizure  of  his  property.  The  question  of  jurisdiction  was 
decided  in  favor  of  defendant  and  the  decision  di'^posed  of  the  ca'^e. 
Under  the  Court  of  Appeals  act  of  1891  (Act  March  3,  1891,  c.  ."iH, 
§§  6,  6,  %6  Stat.  827,  828  (U.  S.  Corap.  St.  1901,  pp.  649,  650])  the 
Supreme  Court  alone  has  power  to  review  such  a  decision.  Board 
of  Trade  v.  Hammond  Klevator  Co.,  198  U.  S.  424,  25  Sup.  Ct  740, 
49  L.  Ed.  1111;  United  vStatcs  v.  Tahn,  155  U.  S.  109,  1  >  Sup.  Ct. 
39,  39  L.  Ed.  87 :  St.  Louis  Cotton  Compress  Co.  v,  American  Cotton 
Co..  125  Fed.  196,  60  C.  C.  A.  80. 

The  writ  of  error  is  dismissed. 
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(186  ML  iCM) 

HB88IAN  T.  PATI1SN  et  al. 
(ClKDlt  Oburt  €f  Appeals^  BIghtli  Clreoit.  October  21, 19QT0 

No.  2,508. 

Appeal  aud  Ebbob—Revisw— Questioks  Considebko. 

A  qnetttoii  not  put  In  Inrae  by  tbe  pleadings,  nor  eovered  bj  tbe  dem 
of  the  court  below,  and  the  determination  of  which  was  not  necesKiry  to 
the  decision  madOb  will  not  be  determined  by  the  appellate  court,  aithougti 
tbe  trial  conit  may  have  made  a  finding  thereon. 

ri:(i.  Noto  — For  eaaes  In  point,  see  Cent  Dig.  toL  8»  Appeal  and  Bmr, 
H  3331,  8341.] 

On  motion  lor  rdiearing.  Denied. 

For  former  opinion,  see  154  Fed.       83  C.  C  A.  545. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  A  petition  for  a  rehearing  or  for  a 
modification  of  the  opinion  in  this  case,  so  that  it  may  indicate  the 
status  of  the  claim  made  by  William  H.  Patten  to  a  homestead  in  his 

life  estate  in  the  lot  and  store  building'  which  he  conveyed  to  Mrs. 
Taylor,  has  been  submitted.    The  purpose  and  the  prayer  of  the  bill 
were  that  tlie  deed  from  Patten  to  Mrs.  Taylor,  whereby  he  rc?er\''ed 
his  life  estate  and  conveyed  the  remainder  to  her,  which  was  made  on 
February  15,  1902,  should  be  adjudged  fraudulent  and  void  against 
the  creditors  of  his  estate  in  bankruptcy,  and  against  the  complainant, 
their  trustee.   The  bill  did  not  mention  his  claim  for  a  homestead, 
nor  did  it  seek  any  relief  against  it.    The  answer  was  that  the  deed 
assailed  was  valid,  and  the  prayer  of  the  defendants  was  that  the  re- 
lief son^rht  by  the  complainant  should  l)e  denied,  that  the  deed  should 
be  declared  valid,  and  that  they  should  have  general  relief.    They  did 
iK)t  pray  for  any  adjudication  or  affirmance  of  any  homestead  claim 
of  William  H.  Patten.   To  this  answer  the  complainant  filed  a  gen- 
eral replication.    The  defendants  filed  no  cross-bill  to  establish  or 
obtain  an  adjudication  of  Patten's  claim  to  the  homestead.  There 
was,  it  is  true,  an  averment  in  the  an'^wer  that  on  October  hn)3, 
Patten  moved  into  the  store  building,  that  he  occupied  the  lot  on 
which  it  stood  as  his  iiomestead,  and  that  he  had  then  and  subse- 
quently churned  it  as  such.   The  judge  who  heard  the  case  below 
filed  findings  of  fact  and  conclusions  of  law  in  which  he  declared  that 
Patten  occupied  and  claimed  the  property  as  a  homestead,  and  that 
he  had  a  valid  homestead  in  it,  before  the  proceedings  in  bankruptcy 
were  instituted;  but  they  were  never  carried  forwarrl  to,  nor  em- 
bodied in,  the  decree  which  determined  the  suit,  nor  was  an  adjudi- 
homestead  issue  necessary  to  the  decree  that  was  ren- 
dered.  That  decree  was  that  the  bill  be  dismissed,  and  that  the  de- 
fendants recover  their  costs,  and  it  contained  no  other  adjudication. 
^Ihe  result  is  that  the  question  whether  or  not  Patten  had  a  home- 
stead in  his  life  estate  in  this  property  was  not  presented  for  ad  indi- 
cation by  proper  pleadings,  it  was  not  adjudicated  in  the  court  below,  it 
was  not  presented  to  this  court  for  review,  nor  was  it  iiere  decided. 
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The  proceedings  m  tfaU  suit  do  not  render  that  question  res  ad- 
judicata,  and  Uie  motion  for  a  rehearing,  or  for  a  modification  of  fhe 
opinioiif  18  denied* 


006  Fed.  967.) 

8QHBOEDE2R      Ul^ITED  STATES. 
IBNQBLHABD  T.  SAMB. 
CCmnlt  OoDTt  of  Appeals,  fieoond  Circuit  November  8, 1007.) 

Nor  76,  77  (4,242,  4,243). 

Customs  Duties— Classification— lint  Tiles— Si'ECiiio  Desionation. 

Uf  the  provisions  In  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  B,  par. 
88,  30  Stat  155  [U.  S.  Comp.  St.  vm,  p.  1G32J,  (1)  for  "tiles,  plain  un- 
glazed,  one  color,  exceeding  two  square  InclieB  in  size,"  and  (2)  for  '^tlles 
*  *  *  semi-yl trifled,  flint,"  etc,  the  latter  in  more  spedflc;  and  tiles 
embraced  la  both  descriptions  nre  dutiable  under  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  ?ol.  15,  Customs  Duties, 
S  43.1 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Soutli- 
em  District  of  New  York. 

These  are  appeals  by  Rudolph  Scliroeder  and  Charles  Eiigeliiaid 
from  a  decision  of  the  Circuit  Court,  affirming  decisions  of  the  Board  of 
United  States  General  Appraisers,  which  had  affirmed  the  assessment 
of  duty  by  the  collector  of  customs  at  the  port  of  New  York.  The 
opinion  rendered  in  the  Circuit  Court  is  as  follows : 

HOUGH,  District  Judge.  No  importance  can  be  attached  to  the  use  of  the 
word  "vitrous"  by  the  witnesses.  They  evidently  regard  the  word  as  synony- 
mous with  "vltrlfled."  The  very  matter  here  litigated  seems  to  hare  been 
considered  in  G.  A,  4,281  (T.  D.  20,127)  very  shortly  after  the  present  tariff 
act  went  into  effect  Tiles  of  the  same  idud  as  are  now  under  consideration 
were  also  investigated  In  O.  A.  3,704  <T.  D.  17,656)  sbordy  before  the  pae- 
??a£re  of  the  act  of  1807.  Comparing  these  two  decisions  with  the  testimony 
in  this  case,  1  am  convinced  that  the  articles  in  question  were,  prior  to  1897, 
known  aa  '*llint  tUes,"  and  were  Inserted  in  the  act  of  1807  by  their  trade 
dr=:5tnintion.  I  think  therefore  that  the  sort  of  tile  sliown  by  the  illustrative 
£;xtiibit  A  (Norember  8,  1006)  was  properly  classifled  as  a  flint  tile.  I  am  in 
some  doubt  as  to  whether  snfd  Bzfalblt  A  Is  semi-Tltrtfled,  but  the  testimony 
im  that  head  i^  I'^t  :-iifn«  ieiitly  strong  t(»  disturb  tlif  li.idiuf,'  of  the  Aiipraisers. 

The  subject  of  protest  in  the  second  suit,  as  shown  by  Exhibit  1  (175,685, 
February  16,  1906),  seems  to  me  to  be  clearly  semi-vitrifled. 

Hie  decision  of  the  Appralsera  is  sustained. 

The  case  involves  the  construction  of  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  B,  par.  88,  30  Sut.  155  [U.  S.  Comp.  St.  1901,  p.  1632], 
reading  as  follows: 

"Par.  SS.  Tiles,  plain  unglazed,  one  color,  exceeding  two  square  inebes  in 
size,  four  cents  per  square  foot;  glazed,  encaustic,  ceramic  mosaic,  vltritied, 
semi-vi trifled,  flint,  spar  embossed,  enameled,  ornamental,  hand  painted,  gohl 
decorated,  and  all  other  earthenware  tiles,  valued  at  not  ex<  <>eding  forty 
cents  per  square  foot,  eight  cents  per  square  foot;  exceedin-;  forty  cents  per 
square  foot,  ten  cents  per  square  foot  and  tweuty-llve  per  oeuiuin  ad  valorem.'* 

The  articles  in  controversy  were  plain  unglazed  tiles  of  one  color, 
exceeding  two  square  inches  in  size.  The  Board  of  General  Ap- 
praisers and  the  Circuit  Court  found  them  to  be  flint  or  semivitriiied, 
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and  lield  them  to  have  been  properly  classified  as  such  under  the  sec- 
ond snbdivision  of  said  paragraph.  The  importers  disputed  the  cor- 
rectness of  the  finding  that  they  were  either  flint  or  semivitrified  tiles, 
and  contended  further  tliat,  even  if  they  were  tiles  of  those  classes, 
they  were  more  specifically  designated  under  the  provision  in  the  first 
subdivision  for  "tile$»  plain,  unglazed,  one  color/  etc. 

Hatch  &  Clute  (Walter  F.  Welch,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 
PER  CURIAM.   Decision  affirmed 


(156  Fed.  0'^  1 

JOH24  BBOMLBY  &  SONS  V.  UNITED  STATES. 

(Oircult  Oourt  of  Appeals,  Third  Clrcoit  November  11«  1907.) 

No.  9  (1*779). 

CtnROMB  DtmWI— Cl.A«8TFrCATION— FlWieHED  CxVmQB. 

Iron  casfhiK?'.  whidi  by  careful  addiCional  work  have  Ixn^n  fitiod  n> 
parts  of  mnebines,  are  no  longer  dutiable  as  "castings,"  under  Tariff  Act 
July  24,  1897,  c.  11.  §  1.  S(  h(HluIe  C,  par.  148.  30  Stat.  162  [U.  S.  Comp.  St. 
1901,  !).  I  .1^1,  but  have  bfcn  advanced  to  the  condition  of  "articles 
•  •  *  of  iron  ♦  ♦  •  purtly  •  •  *  manufactured,"  under  par- 
agraph 19a,  30  Stat.  1C7  [U.  S.  Comp.  St.  1901,  p.  1G451. 

Appeal  from  tlie  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  decision  below,  see  154  Fed.  399,  affirming  a  decision  of  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  Fhila* 
delphia. 

Hatch  &  Clute  (Walter  F.  Welch,  of  counsel),  for  importers. 
Jasper  Yeates  Krinton  (J.  Whitaker  Thompson,  U.  S*  Atty.,  on  the 

brief).  Asst.  U.  S.  Atty. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  John  Bromley  &  Sons,  the  appel- 
lants, bought  certain  lace  machines  from  one  Jardine,  an  English  lace 
machine  manufactturer.  The  machines  were  shipped  in  parts,  each  of 

which  parts  was  numbered  with  the  individual  number  of  tlie  niacliine 
for  which  it  was  made.  The  parts  here  in  question  are  standards  for 
shafts  and  bed  plates  siipp<  Ttiiij^  such  standards,  and  were  described 
by  Jardine  in  his  invoice  aOidavits  as  "castings  forming  parts  of  ma- 
chines sold  by  me  to  John  Bromley  &  Sons,  Philadelphia."  The  col- 
lector, and  his  action  has  been  sustain^  by  the  Board  of  Appraisers 
and  the  Circuit  Court,  classified  them,  under  paragraph  193  of  the  tar- 
iff act  (Act  July  24,  1897,  c.  11,  §  1.  Schedule  C,  30  Stat.  IG?  [U.  S. 
Comp.  St.  lyOl,  p.  1645J)  as  "Article*;  *  *  ♦  composed  wholly 
*  *  *  of  iron  ♦  ♦  ♦  partly  ♦  *  *  manufactured." 
From  the  decree  of  the  Circuit  Court  so  holding,  the  importers  have  ap- 
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pealed,  claiming  they  should  be  classified,  under  paragraph  148,  as 
^Castings  of  iron  not  specially  provided  for." 
We  find  no  error  in  the  Circuit  Court's  decree.   While  a  cast-iron 

article  ahvnys  remains  a  casting  of  iron,  no  matter  to  what  further 
process  it  may  be  subjected,  and  so  falls  under  the  c^eneral  term  of  cast- 
ing's of  iron,  yet,  under  the  proofs  in  thi*;  case,  we  are  clear  that  these 
standards  and  bed  plates  are  not  '  casUugs  of  iron  not  specially  pro- 
vided for"  in  the  tariff  law,  but  fall  within  the  letter  and  spirit  of  sec- 
tion 19^  as  being  articles  composed  wholly  of  iron  partly  manufac- 
tured. They  were  found  by  the  board  to  be  "parts  of  the  machines  of 
which  they  formed  intejjral  parts  and  in  the  values  of  which  their 
values  are  included."  They  were  cast  by  jiatterns  and  drawings  to 
form  parts  of  a  machine ;  the  standards  were  drilled  to  receive  shafts 
and  to  provide  for  bolting  to  the  plates;  and  the  plates  were  cut  or 
machined  across  their  faces  to  level  them  as  standard  seats.  Holes 
were  drilled  and  threaded  in  the  plates  so  as  to  alig^  with  the  bolts  of 
the  standards,  and  other  holes  were  drilled,  through  which  the  ma- 
chine as  rt  whole  was  clamped  to  the  floor.  Indeed,  the  testimony  on 
behalf  or  the  importer  shows: 

"Tbe  order  for  the  machinery  is  given  and  all  these  articles  are  supposed  to 
come  to  complete  the  machine.**  The  work  In  this  conntry  Is  to  "just  fit  and 
level  them  up."  "No  boring'  is  done  liere."  They  are  "nil  fitted  and  ready 
to  be  put  up."  "The  exhibit  belongs  to  tbe  finished  casthiss  claa&." 

In  view  of  the  careful  work  tiitis  expended  on  them  to  fit  them  as 
parts  of  valuable  machines,  we  are  clear  their  character  as  mere  cast- 
ings had  merged  into  the  higher  mechanical  plane  of  a  manufactured 

article. 

The  appeal  is  dismissed. 


<196  red.  9S0.) 

MASON  et  al.  t.  CHIOAOO,  B.  A  Q.  BY.  00. 

{Cinmlt  Oourt  of  Appeals,  Seventb  Circuit  October  0,  1807.  Behearlns  De- 
nied November  19, 190T.) 

No.  1,330. 

OoBPoaATiORS— Sale  of  Stock. 

Tbe  acc^tance  by  defendant  of  a  written  offer  by  plalntllfs,  who  were 
brokers,  to  sell  certain  ftock  and  lionds  of  a  railroad  company,  which 
offer  was  exprefisly  stated  therein  to  be  made  by  authority  of  a  third 
penMNi  named  who  controlled  raGh  stock  and  bonds,  did  not  create  a  oon* 
tract  of  sale  between  plnlntlffa  and  defendant  which  would  support  an 
action  by  plaintiffs  on  defendant's  refusal  to  accept  and  pay  for  the  se- 
curitlea  from  tbem,  and  its  purchase  of  the  same  direct  from  their  prln» 
dpal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Merritt  Starr,  for  plamtiffs  in  error. 
John  J.  Herrick,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Jiklgcs. 
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BAKER,  Circuit  Judge.  Plaintiffs  in  error,  plaintiffs  below,  were 
defeated  by  the  court's  giving:  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  defendant. 

The  general  situation  out  of  which  this  controversy  arose  was  shown 
by  undisputed  evidence  to  be  this:  Dunn,  at  Philadelphia,  had  in  his 
control,  with  authority  to  sell,  practically  all  the  stocks  and  bonds  of 
a  small  railway  in  Illinois.  Defendant  wanted  to  buy  the  road.  Plain^ 
tiffs  were  br'^lcers  at  Chicacro.  After  cnnimnnications  between  plain- 
tiffs and  Dunn,  plaintiffs  made  a  proposal  to  defendant  that  it  should 
buy  the  stocks  and  bonds  at  certain  prices.  Defendant  accepted,  but 
later  refused  to  have  anything  further  to  do  with  plaintiffs,  and  pur- 
chased the  stocks  and  bonds  directly  from  Dunn. 

The  declaration  consisted  of  the  common  and  four  special  counts. 
It  is  unnecessary  to  note  the  divergences  of  the  special  counts.  They 
agreed  in  the  foundational  and  characteristic  averment  that  the  parties 
had  entered  into  a  contract  whereby  plaintiffs  had  covenanted  to  sell 
to  defendant  and  defendant  to  buy  from  plaintiffs  the  stocks  and  bonds. 
The  evidence  in  support  of  the  alleged  contractual  relation  between 
these  parties  was  in  the  form  of  letters.  Plaintiffs  wrote  to  defend- 
ant: 

"Wr  are  advised  by  J.  H.  Dnnn.  presidGnt  of  J.  A  St  L.  U.  R..  that  the 
securitk's  covering  the  property  are  as  follows  •  •  •  and  That  he  has  re- 
ceived from  the  owoeiB  of  tite  ahovc  securities  eouseuts  to  sell  the  following 
•  •  •  wbicb  we  are  anttiorbsed  to  offer  on  the  foUowing  tenas.  •  •  •** 

Defendant  answered : 

**We  will  accept  the  offer  of  the  aecarltlea  of  tbe  J.  it  8t  L.  made  by  yoo." 

PlaiutilTs  did  not  olTer  to  sell  on  their  own  account.  They  merely 
covenanted  that  they  had  autliority  to  offer  to  sell.  In  our  judgment 
tiie  trial  court  did  not  err  in  holding  that  this  evidence  failed  to  sup- 
port the  above-mentioned  averment  of  the  special  counts. 

The  common  count  for  goods  sold  and  delivered  is  without  support 
in  the  evidence.  There  was  no  express  contract  of  sale  by  plaintiffs 
as  sellers;  and  no  contract  between  plaintiffs  as  sellers  and  defend- 
ant as  buyer  can  be  implied  from  defendant's  receipt  of  the  stocks  and 
bonds,  for  they  were  taken  directly  from  Dimn,  as^  Dunn's,  on  Dimn's 
account^  and  in  pursuance  of  a  separate  contract  with  Dunn. 

If  anjrthing  is  owing  to  plaintiffs  for  services  rendered,  they  must 
pursue  some  one  else,  for  there  is  no  evidence  whatever  to  sustain  that 
count  against  defendant. 

The  trial  was  not  stopped  at  the  close  of  plaintiffs'  evidence  in  chief, 
and  numerous  assignments  of  error  arc  predicated  on  rulings  respect- 
ing the  admission  and  exclusion  of  evidence  during  defense  and  rebut- 
tal, and  concerning  the  rejection  of  proffered  instructions.  As  plain- 
tiffs lei^ally  had  no  standini,^  in  court  when  their  declaration  was  left 
unproven,  the  other  proceedings  are  of  no  concern. 

The  judgment  is  siffirmed. 
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(Ue  M  681.) 

UNITED  8TATE8     CHAMBBKLIN  et  nL 
(plmilt  Ocmtt  of  AppcAla.  Eighth  Ctrailt  October  17,  1007.) 

No.  2.422. 

1.  Internal  Revenue— Stamp  Taxes  on  Written  Instbtoikntb  —  Mode  of 

Enforcement. 

The  United  States  cannot  maintain  an  action  of  debt  for  tlie  recovery 
of  s*^'uiii)  taxes  owing  on  a  deed  of  conveyance  under  War  Revenue  Act 
June  13.  1898.  c.  448,  §  25.  Schedule  A,  30  Stat.  457  [U.  S.  Comp.  St  1901, 
IK  22iH^)].  by  reason  of  the  fa!Uire  to  affix  the  required  stamps  thereto. 
There  t>eing  no  express  authority  in  the  statute  for  such  a  proceeding, 
the  means  of  enforcing  paymoQt  of  the  tax  are  limited  to  the  penal  pro* 
visions  eontnined  therein. 

2,  Taxation— "Debt"  Defined— Taxes  Not  Dfbts. 

A  tax  Is  not  a  "debt"  within  the  ordinary  meaning  of  the  term,  nor  in 
sncii  sense  that  an  action  of  indebitatus  assumpsit  may  be  mabfttalned 
for  its  collection,  unless  expressly  authorized  by  stnt\ite. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  45,  Taxation,  §  1185. 

For  other  definltione,  see  Worda  and  Phraaea,  toL  %  pp.  1801-1887; 
vol.  8,  p.  7628.] 

Hook,  Clicnit  Jodge^  diwientlng: 

In  Error  to  the  District  Court  of  the  United  States  for  the  I^strict 
of  Colorado. 

Ralph  Hartzell,  Asst.  U.  S.  Atty.  (Earl  Cranston,  U.  S.  Atty.,  and 
Ernest  Knaebel,  Sp.  Asst  U.  S.  Atty.,  on  the  brief),  for  plaintiff  in  er- 
ror. 

O.  L.  Dines  (E.  E.  Whitted,  on  the  brief),  for  defendants  in  error. 

Before  SAxNBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge, 

PHILIPS,  District  Judge.  In  1905  the  plaintiff  in  error,  the  United 
States  of  America,  instituted  this  suit  in  the  United  States  District 
Court  for  the  District  of  Colorado,  to  recover  of  the  defendants  in 
error,  as  executors  of  the  will  of  Winficld  Scott  Stratton,  the  sum 
of  $4,883,  the  amount  of  revenue  stamps  alleged  to  be  owing  by  said 
estate  on  a  deed  of  conveyance  made  by  said  Stratton  on  the  23d  day  of 
May,  1899,  conveying  to  Stratton's  Independence  Limited,  a  corpo- 
ration, certain  mining'  property  located  in  the  Cripple  Creek  mininpf 
district  of  Colorado.  The  petition  alleged  that  the  consideration  ex- 
pressed in  the  deed  was  $4,850,000,  on  which  revenue  stamps  were 
placed  amounting  to  $4,8o0;  whereas,  the  true  and  actual  considera- 
tion for  the  conveyance  was  $9,733,000,  leaving  the  amount  of  stamps 
due  $4,883.  The  court  below  sustained  a  demurrer  to  this  petition. 
To  reverse  this  judgment  the  United  States  prosecutes  this  writ  of 
error. 

The  question  for  decision  is,  can  the  government  maintain  the  ac- 
tion of  indebitatus  assumpsit  for  tlie  recovery  of  sucli  tax  ?  The  tax 
claimed  arose  under  what  is  popularly  known  as  the  "Spanish  War 
tax,"  provided  for  by  Act  Cong.  June  13,  1898,  c.  4  18,  30  Stat.  448 
fU.  S.  Comp.  St.  1901,  p.  2284  (2  Supp.  Rev.  St.  No.  8.  1897-1899)]. 
Under  Schedule  A  it  is  provided  that  on  a  deed  conveying  lands,  ten- 
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emcnts,  or  other  realty,  "the  purchaser  or  purchasers,  or  any  other 

person  or  persons,  by  his,  her,  or  their  direction,  when  the  considera- 
tion or  vahie  exceeds  one  hundred  duUars  and  does  not  exceed  five 
hundred  dollars,"  shall  place  a  stamp  of  50  cents,  and  for  each  addi- 
tional $500  or  fractional  part  tliereof  in  excess  of  $500,  50  cents. 
Section  S5  o£  the  act  provides: 

"That  the  OominlttBloner  of  Internal  Revcnnie  sball  cfiiue  to  be  prepared  tn 

the  payiiH'iit  of  tlic  la.vcs  i»rcscrilic(l  hi  tbls  net  siiltnltle  stamps  dormtlng  tbe 
tax  on  tlie  document,  article  or  tiling  to  which  tbe  same  may  be  aiUxed.** 

The  act  specifies  what  the  penalty  and  consequences  shall  he  for  a 
failure  to  attach  to  the  instrument  the  required  stamps.  Section  7 
declares: 

"That  if  any  i>or8on  or  persons  slmll  niriTce.  sitrn,  or  Issue,  or  cause  to  be 
made,  siguedt  or  iaaued,  any  luetrument,  document,  or  luiper  ot  any  kind  or 
description  whatsoeyer,  wltboat  tbe  same  bein?  duly  stauiiied  for  denottns  tbe 
tax  hereby  imposed  thereon,  or  without  having'  tlu  reon  an  adhesive  stamp  to 
denote  said  tax,  such  person  or  persons  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  pay  a  fnie  of  not  more  than  one 
buudred  dollars,  at  the  discretion  of  tbe  court,  and  such  instrument,  document, 
or  paper,  m  aCoresaid,  ahall  not  be  competent  evidence  m  any  conrt" 

Section  10 : 

**Tbat  if  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be 
made,  Blgned,  or  lasued,  or  shall  accept  or  pay,  or  canae  to  be  accepted  or  paid, 
with  desiflfn  to  evade  tbe  payment  of  any  stamp  tax,  any  bill  of  cxehanfire, 
draft,  or  order,  or  promissory  note  for  tbe  payment  of  money,  liable  to  any  of 
tbe  taxes  impoaed  this  act,  wltboat  tbe  same  being  duly  stamped,  or  ha^nir 
thereupon  nn  adhesive  stfnnp  for  denoting  tbe  t:i\  herein-  rhnr'^rofl  ttiereon, 
be,  she,  or  they  shall  be  deemed  guilty  of  a  mii'iienieanor,  auU  ui>ou  couvictlon 
tbereof  sball  be  ponlsbed  by  a  fine  not  exceeding  two  hundred  dollars,  at  the 
discretion  of  tbe  oourt'* 

Section  13: 

**Tbat  any  person  or  persons  who  shall  roister,  is^sue,  sell,  or  transfer,  or 
who  ahall  cause  to  be  Issued,  registered,  sold,  or  transferred,  any  Instrmnent, 

document,  or  pap*  i  of  ;uiy  kind  or  descriiition  whatsoever  mentioned  in  Sthe«1- 
ule  A  of  this  act,  without  the  same  being  duly  stamped,  or  having  thereupon 
an  adhesive  stamp  for  denoting  the  tax  chargeable  thereon,  and  canceled  in 
the  manner  required  by  1m\v,  with  Intent  to  evade  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  flue  not  exceeding  fifty  dollars,  or  by  imprisonment  not  ex- 
ceeding: six  months,  or  both,  in  tbe  discretion  of  the  court;  and  such  instni- 
menr.  docuniont.  or  paper,  not  beina:  stamped  according  to  law.  shall  be  dtx'uuxl 
Invalid  and  of  uo  effect.  [The  proviso  of  this  section  authorizes  tbe  subse- 
quent validation  of  the  instrument  by  placing  tbe  stamps  thereon.]  Bat  no 
right  acquired  in  good  faith  before  tlie  stamping  of  «:nch  instrmnent.  or  copy 
thereof,  as  herein  provided,  if  such  record  be  required  by  law,  shall  in  any 
manner  be  affected  by  such  stamping  as  aforesaid.*' 

Section  14: 

"Tliat  iiereafter  no  Instrument,  paper,  or  document  reqnired  by  law  to  he 
stamped,  which  has  been  signed  or  issued  without  being  duly  stamped,  or  with 
a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded  or  admitted,  or 

upod  as  evldeiiro  'n  any  court  iinfii  a  lei;al  '^tnmp  nr  stamps,  denoting  the 
amount  of  tax,  shall  have  l>eeu  alhxed  thereto,  as  provided  by  law.   •    •   • »' 
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Section  15: 

"That  it  slinll  not  be  lawful  to  reconi  or  recister  aoy  instrumeot,  paper,  or 
document  required  by  law  to  be  stamped  xmless  a  stamp  or  stamps  ot  the 
proper  amount  shall  liaTe  been  affixed  and  canceled  tai  the  manner  prescribed 
by  Inw;  and  the  record,  re^'istrj-,  or  transfer  of  any  such  iustruments  upon 
wtUcli  tbe  proper  stamp  or  stamps  aforesaid  shall  not  liave  beea  aHixed  and 
canceled  as  aforesaid  shall  not  be  used  in  evidence." 

These  are  the  only  provisions  of  the  statute  respecting  the  manner 
of  obtaining  the  revenue  from  such  conveyances,  and  they  contain 
the  only  remedial  provisions  for  the  enforcement  of  payment.  The 
language  of  section  25  clearly  enough  indicates  that  "the  payment  of 
the  taxes  prescribed  in  this  act"  shall  be  by  ''suitable  stamps  denoting 
the  tax  on  tlie  document,"  etc.  These  were  to  be  prepared  by  the  Com- 
missioner of  Internal  Revenue,  and  when  boui^lit  from  the  local  col- 
lector they  were  to  be  affixed  to  the  instrument  by  the  vendor  or  the 
vendee.  No  antecedent  assessment  was  provided  for  or  contemplated 
in  respect  of  this  character  of  tax. 

Reliance  for  the  enforcement  of  the  payment  of  the  tax  claimed  in 
this  case  as  a  debt  owing  to  the  government  is  placed  principally  upon 
the  decision  in  Savings  Bank  v.  United  States,  19  Wall.  2-27,  22  L. 
Ed.  80.  The  tax  in  that  case  was  based  upon  Internal  Revenue  Act 
July  13,  1866,  c.  lU  (U  Stat.  98),  which  levied  a  tax  of  5  per  cent, 
on  bank  dividends.  The  tax  was  to  be  paid  m  money  by  the  bank  on 
the  stock  of  the  shareholder.  The  list  or  return  was  required  to  be 
made  and  rendered  to  the  assessor  by  the  bank  on  or  hei  tore  a  given 
date,  in  which  any  dividends  or  sums  of  money  became  due  or  payable, 
and  the  president,  cashier,  or  treasurer  of  the  bank  was  required  to 
annex  thereto  a  declaration,  under  oath,  in  form  and  manner  as  pre- 
scribed by  the  Commissioner  of  Internal  Revenue,  that  the  same  con- 
tained a  true  and  faithful  account  of  the  taxes  aforesaid;  and  for  any 
default  in  making  or  rendering  such  list  or  return,  with  such  dedara* 
tion  annexed,  the  defaulting  bank  should  forfeit  as  a  petuliv  the  sum 
of  $1,000,  and  for  failure  to  make  or  render  the  list  or  rrtm  r.,  or  for 
anv  default  in  tfie  payment  of  the  tax  as  required,  the  asse.^sineiil  and 
collection  of  the  tax  and  penalty  shall  be  in  accordance  with  the  gen- 
eral provisions  of  hiw  in  other  cases  of  neglect  and  refusal.  Prom 
which  it  is  apparent  that  the  amount  of  the  tax  to  be  paid  was  as- 
sessed on  a  particular  fund — a  dividend  in  favor  of  an  ascertained  ben- 
eficiary— and  payment  of  the  amount  so  assessed  was  to  be  made  in 
money  by  the  bank  to  the  collector  of  internal  revenue.  W  hile  the 
act  provides  for  the  imposition  of  a  penally  in  the  nature  of  a  for- 
feiture, on  defatilt  of  the  bank  in  performing  the  duties  imposed  upon 
it,  the  act  went  further  and  expressly  declared: 

"That  It  shall  be  the  duty  of  the  collectors  afimsald,  or  their  deputies.  In 

thPir  rrspeotlve  districts,  and  thoy  are  hereby  authorized,  to  collcK't  all  the 
taxes  impoeed  by  law,  however  the  8uiue  may  be  designated,  and  to  prosecute 
for  the  recovefy  of  any  Bum  or  sunm  whldi  may  be  forfeited  by  law ;  and  all 
fines,  penalties,  and  forfeitures  which  inny  be  Incurred  or  Iniposwl  by  law, 
aball  be  sued  for  and  recovered,  in  the  name  of  the  United  States,  In  any 
proper  form  of  aetlon,  or  by  any  appropriate  form  of  proceeding,  qui  tarn  or 
otherwise,  before  any  circuit  or  district  court  of  the  rnitod  States  for  the  dis- 
trict within  which  said  fine,  penalty,  or  forfeiture  may  have  been  incurred. 
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or  iH^f  ire  any  other  court  of  competent  jurisdiction.  And  taxes  may  Ik?  siied 
for  and  recovered,  in  tlie  name  o(  tlie  United  States,  in  any  pro|»er  iorm  ot  ac- 
tion before  any  drcoft  or  district  court  of  tbe  United  States  within  wlildi 
the  IlabUity  to  siu  h  tax  raay  have  been  or  shall  be  incurred,  *>r  whore  the  par- 
ty from  whom  such  tax  Is  due  may  reside  at  the  time  of  the  commencement 
of  said  action.  But  no  such  suit  simli  he  commenced  unJess  the  Commiaaicmer 
of  Internal  Berenne  nball  anthorlae  or  winctlon  the  prooeedlnga*' 

With  the  greatest  respect  for  the  eminent  jurist  who  wrote  the  opin- 
ion in  the  Savings  Bank  Case»  we  submit  that  what  is  said  in  the 
course  of  the  opinion  respecting  the  exemption  of  the  general  goveni- 

nient  from  established  recognized  common-law  rights  of  action  and 
limitations  upon  the  character  of  action  permissible  to  it,  respecting 
its  ris^ht  to  treat  a  tax  as  a  debt  recoverable  in  the  form  of  assump^it 
indebitatus,  was  quite  obiter  dictum,  as  the  statute  imposing  the  tax 
in  question  expressly  declared  that  it  could  be  recovered  by  suit  at  law, 
and  as  disclosed  in  the  facts  of  the  case  the  Commissioner  of  Internal 
Revenue  had  sanctioned  the  proceedings  Tlic  statute  itself  was  an 
all-siifTicicnt  antliority  for  the  maintenance  of  tlie  suit.  The  tax  iuclf 
l>ccame  a  charge  upon  a  particular  fund,  payable  in  money,  directly 
to  tlie  collector  of  internal  revenue,  and  possessed  none  of  the  qualities 
of  a  duty  to  be  paid  in  stamps.  In  view  of  the  express  provision  of 
the  statute  providing  for  the  recovery  of  such  a  tax  by  suit,  it  ought 
not  to  be  said  that  it  was  the  mind  of  the  court  in  the  Savings  Bank 
Case  to  overturn  the  hidierto  generally  recognized  rule  of  law  that 
a  tax  is  not  regarded  as  a  debt.  In  Lane  County  v.  Oregon,  7  Wall. 
71,  79.  80.  87.  19  L.  Ed.  101,  the  Chief  justice,  delivering  the  unani- 
mous opinion  of  the  court,  speaking  of  the  clause  of  the  Constitution 
giving  to  Congress  the  power  to  lay  and  collect  taxes,  said: 

"Wliat,  thi'i).  is  its  true  sense?  The  most  obvious,  and,  as  It  seems  to  ua 
tbe  moat  rational,  answer  to  this  question,  is  that  Congress  must  have  bad 
in  conteiuplxtion  iM)t>i  orisinntlnjr  in  contniet  or  (lomniicl.*;  carrfpd  into  judg- 
ment, and  only  debts  of  this  character.  This  la  the  commonest  and  mi>st  nat- 
ural use  of  the  word.  Some  Strain  is  felt  uponi  the  understanding'  whon  an 
attempt  is  made  to  oxtoiid  it  so  as  to  inehide  t;ixes  imposed  by  lopslative 
authority,  and  there  should  he  no  such  strain  in  the  interpretation  of  a  law 
like  this.  We  are  more  ready  to  adopt  this  view,  becanae  the  greatest  of 
I'^n^-li^li  elementary  writers  up<m  Inw,  wlipn  trontlns;  of  debts  in  their  variom 
descriptions,  give  no  hint  that  taxes  come  within  either,  wiiile  American  state 
eonrts  of  the  highest  antlxHrlty  bare  refnaed  to  treat  llabllltlea  tor  tazee  ai 
(let)tB.  in  the  ordinary  sense  of  tbat  word,  for  which  actions  of  debt  may  bs 
maintained." 

Then,  quoting  from  City  of  Camden  v.  Allen,  26  N.  J.  Law,  398: 

"A  tax,  In  lis  (■ss<.'ii(I,t1  cbaractcristlc-s.  Is  not  a  debt,  nor  in  Uie  nature  of  a 
debt.  A  tax  is  an  impusL  levied  by  authority  of  government  uijon  its  ciiizeas, 
or  snbjects,  for  the  support  of  the  state.  It  is  not  founded  on  contract  or 
agreement.  It  oixT.it^'s  hi  iiivituni.  A  debt  is  a  sum  of  money  dne  bif  certain 
and  express  agreem«it.  It  originates  in  and  is  founded  upon  contracts,  ex* 
press  or  implied." 

In  Meriwether  v.  Garrett,  102  U.  S.  472,  20  L.  Ed.  107,  the  oiwi- 
ion  was  written  by  ^Ir.  Justice  Field,  who  dissented  in  the  Savings 

Bank  Case,  supra.    He  asserted  broadly  that : 

"Taxess  are  not  UebtH.  it  was  so  held  by  this  court  in  the  case  oi  urc£oa  T. 
t4Uie  Oonnty,  reported  In  7  Wall.  71»  19  L.  Bd.  lOL** 
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It  is  true  tliat  that  was  not  a  suit  either  by  the  L  uited  States  or  by 
the  state  of  Tennessee;  but  it  was  the  assertion  of  the  sovereignty  of 
the  state  through  the  legislative  authority,  and  the  whole  reasoning 
of  the  court  was  that  txSh  the  levying  and  collecting  of  the  tax  are 
legislative  matters,  and  are  not  judicial,  and  therefore  he  said: 

"TTnTin::  tijo  soIp  power  to  authorize  the  tax.  It  must  equally  posseeg  tbe 
sole  power  to  preticrlhe  the  means  by  which  the  tax  shall  be  coUected  and  to 
designate  the  officers  throngb  whom  Its  wll]  shall  be  enforoed.   *   *  *  In 

the  dlstribntinn  of  tlip  i^oi^'prs  of  jr<'>vominpnt  !n  this  COUntlT  IntO  tbiee  d^art- 
ments,  tbe  power  of  taxation  falls  to  the  l»-gislative.'* 

It  is  a  sig^ficant  fact  that  in  tlic  dissenting  opinion  Mr.  Justice 
Strong,  who  wrote  the  opinion  in  tlie  Savings  Bank  Case,  reasserted 

that  r 

"By  tbe  lawful  assessment  and  levy  of  a  tax  the  taxpayer  becoiut^  a  debtor 
to  tbe  mnmldpality,  and  tbe  debt  may  be  recovered,  like  otber  debts,  by  a  salt 
at  lawt  or,  wben  It  la  a  lien,  b^  a  blU  in  equity." 

In  Thompson  v.  Allen  County  (C.  C.)  13  Fed.  99,  Mr.  Justice  Mat- 
thew8«  referring  to  the  Meriwether  Case,  said: 

**I  am  constrained  to  condnde  tbat  it  was  decided  by  tbe  spirit  and  logic  of 
tli;ir  r:;sp  thnt  fho  collection  of  n  public  tax  as  much  belongs  to  the  authority 
of  tilt  s  ;iTe  as  its  levy  and  assessment,  and  the  reasons  which  forbid  a  court 
to  8upi)i\  tbe  lattw  apply  wltb  equal  force  to  tbe  former.'* 

In  Crabtree  v.  Madden,  54  Fed.  426,  4  C.  C.  A.  408,  the  tax  soug-ht 
to  be  collected  was  imposed  by  the  Indian  tribes.  This  court,  speak- 
ing through  Judge  Sanborn,  after  asserting  that  the  authority  im- 
posing the  tax  had  equal  power  to  prescri^  the  remedies  and  des- 
ignate the  officers  to  collect  it,  asserted  the  proposition  that  actions 
at  law  for  the  collection  of  taxes,  as  a  rule,  are  nnatithorizcd,  and  tbat 
the  general  rule  is  that  wliere  remedies  are  provided,  and  such  an  ac- 
tion is  not  named  as  one  of  them,  a  common-law  action  to  recover  the 
tax  would  not  lie,  even  in  the  courts  of  tlie  sovereignty  whicii  had  im- 
posed them.  He  further  said: 

nrbe  comuel  for  plalntma  attempts  to  escape  this  concluaion  by  the  argu- 
ment that  this  tax  Is  a  debt;  that  it  arlsrs  njn n  an  implied  contract;  thnt  tlu' 
court  has  Jurisdlctlovi  to  ^force  such  contracts,  and  hence  of  this  action. 
This  posttloti  Is  not  tenable.  Taxes  are  not  debts.  Tbey  do  not  rest  upon  con> 

tract.  oxi»r(»ss  or  liui)lit'(l.  Tliry  arc  impostMl  by  the  legislative  authority,  with- 
out the  consent  and  against  tbe  will  of  the  persons  taxed,  to  muintaiu  the 
government,  protect  the  rlphts  and  privileges  of  it»  eubJectB,  or  to  accomplish 
some  authorized  special  piirpoBe.  Tbey  do  not  draw  interest,  are  not  subject 
to  sf't-off,  and  do  not  depend  for  their  existence  or  enforcement  upon  tbe  in- 
dividual assent  of  tbe  taxpayers." 

It  may  be  conceded  that 'a  tax  imposed  in  favor  of  the  government, 
whether  by  assessments  or  otiicr  means,  having  been  ascertained,  so 
as  to  become  fixed  either  as  a  lien  on  specific  property  or  as  a  claim 
in  personam,  no  matter  what  technical  name  may  be  g^ven  to  the 
suit,  the  government  would  he  afforded  a  remedy  through  its  courts 
for  the  enforcement  of  its  payment,  unless  it  appears  from  the  statute 
that  in  respect  of  the  particular  tax  it  was  not  contemplated  that  it 
should  be  collected  by  a  suit  at  law.  As  a  means  for  the  enforcement 
of  the  purchase  of  tlie  tax  stamps,  which  was  the  only  mode  ol  pay- 
84  C.C.A.— 30 
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ment  prescribed  by  the  act,  the  statute  subjected  the  derelict  to  pros- 
ecution as  a  misdemeanant  and  to  a  fine  of  $100,  and  in  additioa 
thereto  it  disentitled  the  deed  to  admi'^cion  of  record  under  the  re- 
cordings statutes  of  the  state  and  rendered  it  inadmissiljle  in  evidence 
m  the  courts.  On  the  face  of  the  act  these  penalizing  provisions  were 
deemed  by  Congress  as  far  as  it  cared  to  go  toward  me  enforcement 
of  the  payment  of  this  tax. 

It  is  not  persuasive  to  say  that  the  penalty  and  disquaHfpng  inci- 
dents imposed  might  not  be  effective  to  compel  the  purchase  of  a  large 
amount  of  stamps.  While  the  penal  sum  imposed  as  a  fine  or  the  im- 
prisonment might  not  be  a  sufficient  deterrent  against  evasions  of  the 
tax,  the  scandal  of  a  conviction  under  indictment  or  criminal  informa- 
tion and  the  other  consequences  attached  for  the  nonaffixing  of  the 
stamps  were  most  serious.  The  nonadmission  of  the  deed  of  convey- 
ance as  a  muniment  of  title  mit^ht  be  most  disastrous  to  the  p^rantee 
in  the  event  of  tlie  interposition  of  the  creditors  of  the  grantor  or 
subsequent  grantees  or  mortgagees.  In  the  event  of  a  judicial  in- 
quiry, where  tlie  rights  of  the  grantee  were  at  issue,  the  inadmissibil- 
ity of  his  deed  in  evidence,  for  the  lack  of  stamps,  might  be  ruinous 
to  him.  It  is  sufficient,  however,  to  say  that  Congress  in  framing  the 
statute  deemed  the  liabilities  and  disabilities  imposed  adequate  enoncifh 
to  enforce  compliance.  The  iudicial  branch  of  the  government  has 
no  right  to  challenge  the  legislative  discretion.  The  established  rule 
of  the  common  law  is  that  where  a  legislative  act  creates  a  new  right, 
or  imposes  a  new  burden,  and  specifies  certain  remedies  in  the  form 
of  penalties  and  the  like,  the  prescription  is  exclusive  of  any  other 
remedy. 

It  is  a  noteworthy  fact  that  in  the  matter  of  "Legacies  and  Distribu- 
tive Sliares  of  Personal  Propertv"  (pages  798,  799,  of  the  act  of  IS'.ts), 
where  tlic  t^ix  is  ascertained  from  schedules  and  constitutes  a  lien 
Upon  the  decedent's  estate,  on  refusal  of  the  administrator  or  execu- 
tor to  pay,  it  is  provided  that : 

"Tlie  collector  shall  commence  appropriate  proeeediiig8  before  any  court  of 
the  United  States.  In  the  name  of  the  United  States,  against  such  person  or 
persons  as  may  have  the  actual  or  constructive  custody  or  possession  of  such 
property  or  personal  estate,  or  any  part  thereof,  and  shall  subject  such  proper- 
ty or  i>ersonnl  estate,  or  any  portion  of  the  same,  to  be  Bold  upoo  the  Jodgment 
or  decree  of  such  court,"  etc. 

No  like  provision  was  made  in  respect  of  the  failure  to  place  upon 

anv  written  instrument  the  required  stamps. 

'riie  contention  on  behalf  of  the  government  i*^  that  this  suit  is  mainr 
tainable  by  reason  of  section  31  of  the  act.  which  declares  that: 

"All  administrative,  special  or  Btaiup  provisions  of  law,  including  the  laws 
in  relation  to  the  asst^snient  of  taxes,  not  heretofore  iveciflcally  repealed  are 
hereby  made  applicable  to  this  act" 

In  order  to  make  said  section  effective  to  the  end  desired,  it  is  fur- 
ther claimed  that  it  had  reference  to  and  incorporated  into  ^e  statute 
the  provisions  of  section  9  of  the  internal  revenue  act  of  186G,  au- 
thorizing suit  by  the  government  to  recover  ta.Kc.s;  (which  has  here- 
inbefore been  quoted),  which  now  constitutes  section  3^13,  Rev,  St 
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U.  S.  1878.  This,  it  must  be  conceded,  would  be  a  remarkable  ex- 
tension of  the  ordinary  import  of  tlie  terms  and  words  employed  in 
said  section  31.  It  occurs  under  the  heading  "Legacies  and  Distribu- 
tive Shares  of  Personal  Property,"  decUuing  that  estates  in  descent 
and  distribution  shall  be  taxed,  and  providing  the  amount  and  the 
manner  of  ascertaining^  the  same.  As  the  stamp  tax  in  respect  of 
deeds  of  conveyance  imposed  bv  the  war  revenue  acts  of  IHcM  and 
18t>6  were  repealed  by  Act  June '6,  1872,  c.  315,  17  Stat.  256,  the  term 
"stamp  provisions"  could  have  no  reference  to  provisions  pertaining  to 
stamps  on  deeds  of  conveyance,  for  those  had  been  "heretofore  spe- 
dally  repealed."  But  there  were  'laws  in  respect  to  the  assessment  of 
taxes"  which  had  not  hitherto  been  repealed,  such  as  inheritance  taxes, 
legacies,  and  personal  property,  and  assessments  on  incomes. 

The  term  "special" — that  is,  special  provisions  of  law — certainly 
did  not  point  out  said  section  3213,  Rev.  St.  1878,  supra,  as  that  is  a 
general  law  applicable  to  all  taxes  collectible  by  suit.  Its  natural  im- 
port is  that  it  refers  to  some  special  provisions  of  some  act  which 
might  not  have  been  specified  in  the  particular  act.  But  it  can  have  no 
reference  to  provisions  respecting:  the  payment  of  taxes  by  stamp?, 
as  the  art  of  ls:<8  presents  a  plenary  system,  with  definite  details  as  to 
the  manner  ol  their  payment,  and  prescribes  the  remedy  for  its  en- 
iorcement 

The  only  remaining  term,  therefore,  in  section  31,  upon  which  the 
government's  contention  can  be  hun^;,  is  the  word  "administrative." 
The  ordinary,  common  acceptation  of  this  term  is  that  it  pertains  to 

matters  that  are  ministerial,  administrative,  or  executive.  An  assess- 
ment might,  with  admissible  propriety,  imply  a  mere  ministerial  act; 
but  the  specification  in  the  section  of  "laws  in  relation  to  the  assess- 
ment of  taxes"  clearly  enough  indicates  that  in  the  judgment  of  Con- 
gress the  word  "administrative"  was  not  sufficient  to  comprehend  an 
assessment.  The  omission  of  the  word  "collection,"  w  hich  is  so  closely 
allied  to  and  usually  follows  an  assessment,  would  indicate  that  it  was 
purposely  omitted.  In  any  event,  the  term  "collection"  is  not  ex- 
pressed, and  the  court  has  no  authority  to  read  it  into  the  statute. 

There  is  another  persuasive,  if  not  conclusive,  fact  that  it  was  not 
the  mind  of  Congress  that  a  suit  could  be  maintained  for  the  recovery 
of  taxes  growing  out  of  a  failure  to  put  the  required  revenue  stamps 
on  a  deed  or  otlier  written  instrument.  Act  April  12,  1903,  c.  500,  § 
7,  32  Stat.  97  [U.  S.  Comp.  St.  Supp.  1907,  p.  GtH],  expressly  repeals 
the  act  of  1808  requirmg  deeds  of  conveyance  to  be  stamped  and  fix- 
ing the  amount  thereof,  and  it  also  expressly  repealed  section  29  of  the 
act  of  IbUS  respecting  legacies  and  distributive  shares  of  personal 
property.   But  this  was  qualified  by  the  provision  (section  8) : 

*Tlmt  all  taxes  or  duties  Imposed  by  section  29  of  tbe  act  of  June  13.  1806, 

and  amendments  thereof  prior  to  tho  tnUinc  ofTcrt  of  tliis  iu  t,  sirtn  hn  snViject, 
as  to  lien,  charge,  collection,  and  otherwise,  to  tlie  provisiuns  ol'  stH-liun  30 
of  the  act  of  June  13,  1886^  and  amendments  thereof,  whieh  are  hereby  con- 
tinued In  fotce^" 

It  then  recopied  said  section  30,  providing  for  the  manner  of  as- 
sessments and  the  legal  procedure  to  recover  that  tax  by  suit.  The 
failure  of  Congress  to  make  a  like  reservation  in  respect  of  the  en* 
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forcement  of  the  ooHecdcm  of  taxes  under  the  stamp  act  furnishes,  to 
our  minds,  an  irrefragable  argument  against  the  contention  of  the 

government 

Suggestive  argument  is  furthermore  furnished  by  reference  to  other 
statutes  in  pari  materia  respecting  tax  stamps  to  be  placed  on  certain 
packages  and  articles.  Take  the  act  imposing  a  tax  upon  the  sale,  etc., 
of  "fiUed  cheese"  (Act  June  6,  189G,  29  Stat.  256,  c  337  [U.  S.  Comp. 
St  1901,  p.  2339]).  Section  10  provides  that,  whenever  any  manu- 
facturer sells  or  removes  for  sale  any  filled  dieese  upon  which  the 
tax  is  required  to  be  paid  by  stamps  without  paying  such  tax,  it  shall 
be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a  period 
of  not  more  than  two  years  after  such  sale  or  removal,  upon  satis- 
factory |>roof,  to  estimate  the  amount  of  tax  which  has  been  omitted 
to  be  paid  and  to  make  an  assessment  therefor  and  certify  the  same 
to  the  collector.  "The  tax  so  assessed  shall  be  in  addition  to  the  pen- 
alties imposed  bylaw  for  snrli  snle  or  removal."   Section  17  provides: 

"That  all  fines,  penalties,  and  f  i    ttnrf>s-  impoied  hj  tbto  act  may  be  ra- 

cxrvered  in  any  court  of  competeut  junsdictiuu." 

While  the  act  for  the  enforcement  of  the  payment  of  this  stamp  duty 
provides  penalties  and  forfeitures,  in  order  that  that  should  not  be 
regarded  as  the  only  remedy  for  the  enforcement  of  the  tax,  the  stat- 
ute expressly  declares  that  the  tax  shall  be  in  addition  to  the  penai« 
ties  imposed  by  law  for  such  feUure,  and  consequently  could  be  recov- 
ered by  suit  under  said  section  3213,  supra. 

Act  June  13,  1898,  c.  448,  30  Stat.  448,  468  [U.  S.  Comp.  St.  1901, 
p.  2286],  providing-  for  the  pnvment  of  taxes  on  mixed  flour,  de- 
clares that  "'the  tax  levied  by  this  section  shall  be  represented  by  cou- 
pon stamps,"  and  tliat  the  Commissioner  of  Internal  Revenue,  for  a 
period  of  not  more  than  one  year  after  such  sale,  consignment,  or  re- 
moval, is  to  estimate  the  amount  of  the  tax  which  should  have  been 
paid,  make  an  assessment  therefor,  and  certify  the  same  to  the  col- 
lector of  the  proper  district.  "The  tax  so  assessed  shall  be  in  addi- 
tion to  the  penalties  imposed  by  this  act  for  an  unauthorized  sale  or 
removal,"  with  a  further  provision  "that  all  fines,  penalties,  and  for- 
feitures imposed  by  the  section  specified  may  be  recovered  in  any 
court  of  competent  jurisdiction." 

So  Act  Aug.  27,  1894,  c.  349,  28  Stat.  662  [U.  S.  Comp.  St  1901, 
p.  2275],  declares  that,  whenever  any  article  upon  which  a  tax  is  re- 
quired to  be  paid  by  means  of  a  stamp  is  sold  or  removed  for  sale  by 
the  manufacturer  thereof  without  the  use  of  the  proper  stamp,  in  ad- 
dition to  the  penalties  iiiiposcd  b^  law  for  such  sale  or  removal,  it 
shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a 
period  of  not  more  than  two  years  after  such  sale  or  removal,  to  esti- 
mate the  amount  of  the  tax  which  has  been  omitted  to  be  paid,  and  to 
make  an  assessment  therefor  upon  the  manufacturer  or  producer  of 
such  article,  the  amount  to  be  certified  to  the  collector,  wlio  shall  de- 
mand payment  of  sucli  tax,  "and  upon  the  neglect  or  refusal  of  pay- 
ment by  sttdi  manufacturer  or  producer,  shaU  proceed  to  collect  die 
same  in  the  manner  provided  for  the  coUectioQ  of  other  assessed 
taxes." 
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Act  Aug.  2,  1886,  c.  840,  24  Stat.  210  [U.  S.  Comp.  St.  1901,  p. 

2230],  imposed  a  tax  on  the  manufacture  and  sale  of  oleomargarine. 

Section  6  of  the  act  provided  that : 

"Every  person  who  kno\\iii{,My  soils  or  offerB  for  tale,  or  dellvere  or  offere 
to  dellvor.  nny  oleontnrtrnrino  lii  nny  nthor  form  than  in  new  wooden  or  pnper 
IMlckages  as  above  deiscrtbed,  or  wlio  packs  in  any  packuge  any  oleomar;-':irine 
In  any  manner  contrary  to  law.  or  who  falsely  brands  any  package  or  aiii.xes 
a  Rturap  on  any  package  denotliicr  a  loss  nrnonnt  of  tax  t!inn  that  roqnirfii  by 
law,  shall  be  lined  for  each  offense  not  more  tlian  one  tbousand  dollars,  and 
be  Imprlfloned  not  more  tlum  two  years.** 

Section  8,  after  declaring  the  amount  of  tax  per  pound  to  be  paid 
by  the  manuiacLurer  thereof,  declares  that: 

"Tho  tax  levied  by  tills  section  sliull  be  reproaented  by  coupon  stamps;  and 
tlio  jtrovisions  Of  odsting  laws  governing  the  eograTlng.  issue,  sale,  etc.,  re- 
Jatiu'j  to  tot>ncco  and  snnfT.  ns  far  as  applicable  afs  bereby  made  to  apply 

to  stainpe  provided  for  by  this  section.'* 

And  section  9  declares  that  whenever  there  shall  be  a  '^ale  "without 
the  use  of  the  proper  stamps,  it  shall  be  the  duty  ni  the  Commissioner 
of  Internal  Revenue,  within  a  period  of  not  more  than  two  years  after 
such  sale,"  etc.,  to  estimate  tlie  amount  of  the  tax  which  has  been 
omitted  to  be  paid,  and  to  make  an  assessment  therefor  and  certify 
the  same  to  the  collector,  and  "the  tax  so  assessed  shall  be  in  addition 
to  the  penalties  imposed  by  law  for  such  sale  or  removal."  The  ab- 
sence of  such  a  provision  in  the  act  of  1898,  to  the  eflfect  that  the  pen- 
alties and  forfeitures  shall  be  in  addition  to  the  amount  of  the  tax  to 
be  paid,  in  respect  of  the  stamps  required  to  be  placed  on  written  in- 
struments and  the  like,  is  significant.  In  respect  of  the  articles  above 
enumerated  the  assessment  of  the  tax  was  made  upon  the  thing  itself,, 
and  created  an  obligation  in  personam  for  the  tax  after  the  assess- 
ment made  by  the  collector,  as  provided  by  the  statutes. 

There  are  numerous  re{)orted  cases  under  the  war  revenue  tax  acts 
wherein  suits  were  instituted  to  enforce  the  collection  of  taxes  under 
other  provisions  imposing  an  assessment  upon  the  tlnng  itself  or  the 
fund  arising  in  a  partlcumr  way*  As  every  lawyer  who  was  in  active 
practice  during  the  period  when  the  stamp  acts  of  18G4  and  1866  were 
m  force  will  recall,  the  holders  of  instruments  required  by  the  acts  to 
b*"  «tnmped  met  with  serious  defeats  in  litigfation  where  the  unstamped 
instruments  were  rejected  in  evidence.  While  some  state  courts  held 
that  the  act  could  not  thus  determine  for  the  state  courts  the  ques- 
tion of  the  competency  of  such  instrimients  as  evidence,  a  great  ma- 
jority of  the  state  courts  affirmed  the  validity  of  the  act  in  this  respect,, 
and  the  federal  courts  utiiformly  enforced  it.  Notwithstanding  the 
fact  that  failures  in  certain  instances  to  place  on  the  designated  writ- 
ten instrtiments  the  required  stamps  was  brought  to  public  attention, 
there  is  not  a  reported  case  showinj^  that  the  pcovernment  conceived 
that  it  had  a  right  of  action  to  recover  such  tax  as  a  debt  And  there 
is  but  one  reported  case  under  the  war  revenue  tax  in  question  where 
such  right  of  action  has  been  asserted,  and  that  is  the  case  of  Flesh- 
man  V.  McClain  (C.  C.)  105  Fed.  610.  That  was  a  suit  instituted 
against  the  collector  of  internal  revenue  to  recover  back  a  tax  alleged 
to  have  been  illegally  exacted,  growing  out  of  the  failure  of  a  stock- 
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broker  to  aflSx  revenue  stamps  to  certain  memoranda  of  sales.  The 

Circuit  Court  overruled  a  demurrer  to  the  petition,  on  the  distinct 

groinid  that  as  the  stamp  duty  imposed  by  the  statute  was  collectible 
through  the  sale  of  stamps  and  in  no  other  prescribed  mode,  and  the 
statute  having  prescribed  what  penalties  might  l)e  enforced  and  re- 
covered, atLacliing  other  penalizing  incidents  for  failure  to  affix  tile 
stamp,  the  rigfht  to  maintain  the  suit,  therefore,  could  not  arise  by  im- 
plication. This  ruling  was  affirmed  bv  the  Court  of  Appeals  of  the 
Third  Circuit  in  106  Fed.  880,  46  C.  C.  A.  15.  While  Gray.  Circuit 
Judge,  who  spoke  for  the  court,  held  that  the  tax  was  not  demandable 
on  other  grounds  as  well,  he  took  pains  to  say  that  the  grounds  upon 
which  the  court  below  based  its  opinion  were  "equally  controlling  and 
dedsive  of  the  case  in  hand,"  and  then  proceeded  to  adopt  the  opinion 
of  the  district  judge.  He  said,  inter  atia : 

"Congress  possessed  the  sole  power  to  authorize  this  tax,  and  the  solo  power 
to  prestTibe  the  nieaufi  by  which  It  should  be  c^ilkM-ted.  No  remedy  by  suit 
Is  fjiven  or  implied  by  tlie  net  in  (jiustiou.  uor  is  there  to  be  discovered  any 
authority  to  demand  aiiii  lu  <  j  t  jnonoy  In  lieu  of  the  stamps  that  are  required 
by  law  to  be  affixed.  *  •  ♦  A  penalty  for  failure  to  obey  ttils  statutory 
requirenieut  Is  provided,  but  I  find  no  other  remedy  In  the  act" 

Tt  ?cems  to  us  that  a  contrary  view  of  the  statute  in  question  would 
be  far-reaching  in  its  conseqttcnces.  There  is  no  limitation  imposed  by 
the  >tatute  of  1898  limiting  such  suits,  for  the  sufTicient  reason  that 
the  Congress,  in  our  opinion,  never  for  one  moment  conceived  that  tiie 
United  States  afterwards,  when  all  the  moneys  had  been  realized  un- 
der the  statute  for  the  exigencies  of  the  war  debt,  and  after  it  had 
repealed  the  statute,  zealous  inspectors  or  prowlers  through  ancient 
records  might  discover  that  some  instrnmcni  had  not  been  properly 
slainped.  and  the  courts  be  tlooded  with  suits  for  the  recovery  of  the 
deficiencies.  The  tax  sued  for  accrued  in  1899.  Air.  Stratton  died  in 
1901.  Under  the  laws  of  Colorado  claims  against  estates  of  decedents 
are  required  to  be  presented  for  allowance  within  two  years.  This  suit 
was  not  brought  until  after  the  lapse  of  about  six  years,  and  after  the 
repeal  of  thf  statute  and  the  calling  in  for  cancellation  by  the  Inter- 
nal Revenue  Department  of  all  such  stamps.  The  language  of  Mr. 
Justice  Bradley,  in  Savings  Bank  v.  United  States,  supra,  would  have 
a  juster  application  to  the  situation  of  this  suit: 

**If  the  matter  is  left  open  «o  tbat  any  perron  or  corp<»rati<m  may  be  pnwe- 

eutecl  for  taxes  at  any  tinio.  It  leaves  the  itizen  ♦'Xih)s«h1  to  many  hazard??, 
and  to  the  luercy  of  prying  iuformera,  when  the  evidence  by  which  he  could 
have  shown  his  Immnnity  or  exempt!<m  has  perished.** 

Finding  no  express  authority  in  the  statute  for  such  a  proceeding, 
we  are  of  opinion  that  tlie  judgment  of  the  district  court  should  be 
afHnned.   It  is  so  ordered. 

HOOK,  Circuit  Judge  (dissenting).  The  question  in  this  case  is 
whether  the  government  is  entitled  to  maintain  an  action  for  the  re- 
covery of  stamp  taxes  imposed  by  the  war  revenue  act  of  1S98.  The 
government  contends  that  it  is  because  (a)  the  rule  of  Savings  Bank 
V.  United  States,  19  WaU.  227,  22  h.  Ed.  80,  still  prevails,  and  (b) 
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by  express  provision  in  the  act  itself  Congress  adopted  and  applied  to 
the  taxes  therein  levied  all  means  of  collection  then  authorized  by 
law,  and  amono-  tlicm  was  the  remedy  of  plenary  action.  I  am  not 
persuaded  lhat  Savinj^ii  iiank  v.  United  States  has  been  overruled,  or 
that  the  court's  full  discussion  and  decision  that  a  right  of  action  ex- 
isted independent  of  statutory  provision  arc  obiter  dicta.  The  Su- 
preme Court  based  its  conclusion  upon  two  distinct  and  independent 
grounds,  either  of  which  was  sufficient:  First,  general  principles  o£ 
law,  and  particularly  those  respecting  the  attributes  of  sovereignty; 
and,  second,  a  provision  of  the  statute  then  in  question  applying  to 
the  particular  case.  It  is  manifest  that  what  was  said  upon  either  of 
these  cannot  be  held  to  be  obiter.  Any  doubt  about  this  would  be  dis- 
pelled by  Union  Pacific  Co.  V.  Mason  City  Co.,  199  U.  S.  166,  26  Sup. 
Ct.  20,  50     £d.  134,  wherein  Mr.  Justice  Brewer  said : 

"Of  course,  where  tln  rr  nro  U\o  prrounds,  uvon  either  of  which  the  judg- 
ment of  the  trial  court  can  l>e  rested,  and  the  appellate  court  sustains  tK>th, 
the  ruling  on  neither  is  obltAr;  bat  each  ia  the  juUgment  of  the  court;  and  of 
equal  vaUdlly  with  the  other." 

This  language  was  used  in  aflRrmance  of  our  own  decision  in  that 
case  (128  Fed.  230,  C4  C.  C.  A.  o48),  wherein  Judge  Sanborn  said: 

"Where  a  court  places  Its  decision  of  the  ultlumte  legal  issue  before  it  ui)OU 
its  decisions  of  two  legal  questions,  whieh  were  pertinent  to  the  issue,  debated 
at  the  bar,  and  considered  and  determined  in  the  opinion,  the  deelslou  of  either 
one  of  wbieh  is  suillcient  to  sustain  the  determination  of  the  ultimate  issue, 
the  decision  of  each  of  the  two  questionB  and  of  every  pertinent  legal  question 
deeidrni  in  ronchiiig  oit]ter  doc-ision  has  the  binding  force  Of  an  adjudication, 
and  is  not  a  mere  obiter  dictum." 

It  is  equally  clear  that  Savings  Bank  v.  United  States  has  not  been 
overruled  by  Meriwether  v.  Garf«tt,  102  U.  S.  472,  26  L.  Ed.  197,  or 

its  authority  impaired  by  that  case,  or  by  the  earlier  case  of  Lane 
County  V.  Oregon,  7  Wall.  71,  1!)  L.  Ed.  101.  In  the  Lane  County 
Case  it  was  decided  that  the  statutes  uf  Oregon  required  certain  taxes 
to  be  paid  in  gold  and  silver  coin  and  that  the  term  "debts"  used  in  the 
legal  tender  acts  of  Congress  had  no  reference  to  taxes  imposed  by 
state  authority.  Nothing  more  was  decided.  In  the  Meriwether  Case, 
which  is  relied  on  as  a. departure  from  the  rule  of  Savings  Bank  v. 
United  States,  the  question  now  before  us,  namely,  whether  the  gov- 
ernment can  maintain  an  action  for  the  recovery  of  ta.\es  levied  by  it, 
did  not  arise  al  all,  and  was  not  decided.  Justice  Field  did  not  deliver 
the  opinion  of  the  court.  In  fact  there  was  no  opinion  by  the  court 
There  was  merely  a  brief  statement  of  legal  conclusions  upon  the 
facts  involved  without  an  expression  of  the  reasons  which  indnccd 
them.  Justice  Field,  on  behalf  of  hunself  and  Justices  Miller  and 
Bradley,  merely  wrote  a  statement  of  the  reasons  which  controlled 
their  concurrence.  Three  other  justices,  Strong,  Swayne,  and  Harlan, 
dissented.  But,  as  ahready  observed,  the  question  before  us  was  not 
there  involved.  It  is  a  curious  fact  that  Justice  Miller,  for  whom 
Justice  Field  spc^e  in  the  Meriwether  Case,  delivered  the  opinion  in 
United  States  v.  Pacific  Railroad,  which  I  will  presently  advert  to 
again,  in  which  he  held  that  tlie  government  could  maintain  an  action 
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to  recover  a  tax,  and  in  referring  to  Savings  Bank     United  States 

said : 

"Id  that  case  the  Supreme  Court  held  that  for  tbe  purposes  of  tbat  coUec- 
tiOQ  and  Id  some  senses  it  was  a  debt ;  that  the  tax — which  I  presatiie  was  tbt 
■ame  kind  of  a  tax  as  tlila  la— oonJd  be  ao  collected.** 

In  vSaviiigs  Bank  v.  United  States  the  court  referred  to  the  estab- 
lished practice  in  England  of  actions  and  suits  in  the  nature  of  debt 
being  maintained  by  the  crown  lor  the  recovery  of  taxes  and  duties, 
though  such  remetfies  were  unauthorized  by  statute.  The  court  also 
referred  with  approval  to  decisions  in  this  country  holding  that  the 
government  was  entitled  to  such  remedy.  United  States  v.  Lvman,  1 
Mason,  482,  Fed.  Cas.  No.  15,647;  Meredith  v.  United  States,  13 
Pet  486,  10  L.  Ed.  268.  In  the  Lyman  Case  will  be  found  an  ex- 
haustive discussion  of  the  question  by  Justice  Story  and  full  reference 
to  the  English  authorities. 

The  rule  of  Savings  Bank  v.  United  States  finds  abundant  S'Tpp^^rt, 
were  any  needed,  in  other  decisions  of  the  national  courts,  in  Stock- 
well  v.  United  States,  13  Wall.  531,  20  L.  Ed.  401.  it  was  said: 

"Debt  lies  wheaever  a  sum  certala  Is  dae  to  the  plaintiff  or  a  sum  which 
can  readily  be  rednoBd  to  a  certalnty-Hi  sam  veqiilTlng  no  fdtore  raluation 
to  settl(»  Its  amonnt.  It  Is  rot  necessarily  founded  upon  contract.  It  is  Im- 
material in  what  manner  the  obligati(m  was  Incurred  or  by  what  it  is  eri- 
dancedl  If  tbe  som  owing  Is  capable  of  being  definitely  ascertained.*' 

See,  also,  CliafTee  v.  United  States,  18  Wall.  516,  21  L.  Ed.  90S. 

United  vStates  v.  Pacific  Railroad,  4  Dill.  66,  Fed.  Cas.  No.  15.9^3. 
was  a  suit  in  equity  to  recover  tlie  amount  of  taxes  claimed  to  be  due 
from  the  railroad  company  under  the  internal  revenue  law  and  to  en- 
force the  lien  of  the  taxes  upon  its  property.  Mr.  Justice  Miller,  with 
whom  Judge  Dillon  was  associated,  said: 

"A  ^()0(1  deal  Of  argument  on  both  sides  hns  bwn  presented  to  us  upon  the 
question  whether  an  acUou  to  recover  taxes  is  an  action  of  debt,  and  whether 
an  obligation  to  pay  taxee  to  the  government  Is  a  debt.  *  *  *  In  the  view 
that  all  (  f  us  here  take  I  thinlc,  however,  that  this  discussion  Is  Immaterial. 
It  is  immaterial  what  you  call  the  obligation  of  a  citi:&en  to  pay  his  taxes. 
It  la  very  dearly  an  obligation  which  may  be  enforced  by  tbe  conrta.'* 

The  doctrine  of  Savinijfs  Bank  v.  United  States  was  recognized  n*? 
controlling  by  Justice  Clifford  and  tbe  district  jtidge  who  sat  witli  him 
ill  United  Stales  v.  Hazard,  Fed.  Cas.  No.  15,337.  In  United  States 
V.  Cobb  (C.  C.)  11  Fed.  76,  it  was  said  that  the  settled  rule  tliat  im- 
port duties  were  personal  debts  of  the  importer  for  which  action  would 
lie  had  been  applied  to  the  internal  revenue  acts.  In  United  States 
Dodije,  1  Den  1',-,  1'?!,  Fed.  Cas.  No.  14.973,  the  Meredith  Case,  supra, 
is  cited  as  authority  for  a  personal  liability  of  importer  and  consigiiee 
for  inii>ort  duties,  and  in  the  IMeredith  Case  the  liability  was  sustained 
upon  general  principles  of  law.  United  States  v.  Tilden,  9  Ben.  368, 
Fed.  Cas.  No.  16»519,  was  an  action  to  recover  income  taxes ;  but  it 
involved  the  questions  now  before  us — whether  the  remedies  specified 
in  the  act  imposing  the  tax  were  exclusive,  and  whether  an  action  in 
debt  would  He.  Judge  Blatchford,  after  an  exhaustive  discussion  of 
the  Savings  Bank  C^e,  said  that  it  decided  every  question  before 
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him.  He  also  disposed  of  the  contention  that  certain  portions  of  the 
opinion  in  that  case  were  obiter.  United  States  v.  Washington  Mill^^, 
2  Cliff.  GOl,  Fed.  Cas.  No.  H5,f)47,  was  an  action  to  recover  a  revenue 

tax  under  the  act  of  June  30,  1864.    Justice  Clifford  said: 

"Objection  is  al.so  made  to  tlie  right  ot  the  plaintiffs  to  rcc<>vor  in  tliis  casse, 
because  it  is  insisted  that  the  remedy  by  distraint  as  given  in  the  act  of  Con- 
gres^s  is  the  exclusive  remedy  In  tire  ease.  •  •  *  Extended  arjninieut  upon 
this  subject,  however,  is  unnecessary,  as  the  question  is  regarded  as  settled 
by  the  decisions  of  tbe  Supreme  Ck>urt.  The  same  objection  was  made  in  the 
case  of  Meredith  v.  United  States,  13  Pet  (38  U.  S.)  193,  10  L.  Bd.  258,  which 
was  a  suit  for  duties  on  imports.  Duties  due  upon  all  goods  imported,  say  the 
court  In  that  case,  constitute  a  personal  debt  doe  to  tbe  United  States  from 
the  importer.  Independently  of  any  lieu  on  tho  ^o(x!s  or  any  bond  given  for 
the  duties.  •  •  *  Assumpsit  for  taxes  imposed  under  the  acts  of  Congress 
providing  for  Internal  rerenne  Is  also  tbe  proper  form  of  actloxt" 

In  King  v.  United  States,  99  U.  S.  229.  25  L.  Ed.  373,  a  case  not 
involvings  the  question  before  us.  Justice  Miller,  in  speaking  for  the 

court,  said ; 

"Tlie  court  held  explicitly  (In  the  Savings  Bank  Case)  that  the  obligation  to 
pay  the  tax  did  not  depend  on  an  assessment  made  l^r  any  officer  whatever, 
but  that,  the  fnets  being  established  on  which  the  tax  rested,  the  law  made  the 
assessment,  and  an  action  of  debt  could  be  maintained  to  recover  it,  though  no 
otBcer  bad  made  an  assessment. 

In  United  States  v.  Erie  Railway  Co.,  107  U.  S.  2,  2  Sup.  Ct.  83, 
27  L.  Ed,  385,  the  court  adverted  to  what  had  been  decided  in  the  Sav- 
ings Bank  Case,  and  not  with  disapproval;  also  in  United  States  v. 
Reading  Railroad,  123  U.  S.  113,  8  Sup.  Ct.  77,  31  L.  Ed.  138,  and  in 
United  States  v.  Snyder,  149  U.  S.  210,  13  Sup.  Ct  8i6,  87  L.  Ed. 
705. 

There  is  no  decision  of  the  Supreme  Court  which,  when  rightly  re- 

farded,  impairs  the  ccmtrolling  authority  of  Savings  Bank  v.  United 
tates.  The  state  courts  are  in  conflict;  the  majority  favoring  tlie 
contrary  doctrine.  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions (volume  2,  §  815),  says: 

"When  the  power  to  levy  the  tax  is  plainly  given,  the  right  to  collect  by 
suit  should  not  be  talceu  to  be  Impliedly  denied,  unless  the  intention  of  the 
legislature,  that  tbe  special  mode  prescribed  nhould  be  the  ouly  mo<le,  ap- 
peals with  veaBonAble  certainly.*' 

Defendants  rely  upon  Crabtree  v.  Madden,  54  Fed.  426,  4  C.  C.  A. 
408,  McQain  v.  Pleshman,  106  Fed.  880,  46  C.  C.  A.  15,  and  Flesh- 
man  V.  McQain  (C.  C.)  105  Fed.  610.  In  the  first  of  these  it  is  said 
that  taxes  are  not  debts;  but  tt  should  be  observed  that  the  case  was 
an  attempt  to  rrn cct  in  the  courts  of  one  sovereignty  taxes  levied  un- 
der the  laws  of  another.  The  other  case  was  an  action  to  recover  from 
a  collector  of  internal  revenue  moneys  alleged  to  have  been  illeg-ally 
demanded  and  received  by  him  under  claim  that  tliey  were  due  by  vir- 
tue of  section  6  of  the  war  revenue  act.  To  secure  payment  the  col- 
lector threatened  the  plaintiff  with  "proceedings."  The  Circuit  Court 
and  the  Court  of  Appeal ^  of  the  Third  Circuit  held  that  the  penalties 
specifically  prescribed  in  the  act  were  the  sole  means  of  enforcing-  pay- 
ment and  that  there  was  nothing  in  the  act  giving  or  implying  author- 
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ity  "to  demand  and  accept  money  in  lieu  of  the  stamps  that  are  re- 
quired by  law  to  Ix-  affixed."  The  case  of  Savings  Bank  v.  United 
States  was  nut  called  to  the  court's  attention,  nor  was  reference  made 
to  section  31  of  the  act. 

In  both  the  Lyman  and  Meredith  Cases,  supra,  holding  that  duties 
were  recoverable  by  the  government  in  an  action  of  debt,  significance 
was  attacliecl  to  the  employment  in  the  act  imposing  the  duties  of  the 
phrase  "there  shall  be  levied,  collected  and  paid."  The  same  phrase 
is  found  in  that  part  of  the  war  revenue  act  now  under  discussion 
which  relates  to  the  documents,  instruments,  etc.,  of  Schedule  A.  In 
other  words,  Congress  enacted  that  there  shall  be  "levied,  collected 
and  paid  for  and  in  respect  of"  those  documents  and  instruments  "the 
*^cveral  taxes  or  ?nm<>  of  money  set  down  in  fip^iires  ag;ainst  the  same 
respectively."  T  r\pprehend  that  it  is  a  matter  of  no  importance  at  all 
to  the  question  bciure  us  that  for  convenience  in  the  administration  of 
the  law  provision  was  made  that  the  j>crson  liable  to  pay  the  money 
was  authorized  to  do  so  by  purchasing,  affixing,  and  canceling  stamps. 
That  is  an  administrative  detail  quite  useful  in  giving  evidence  of  com- 
pliance  with  the  law,  but  having  no  bearing  upon  the  inherent  nature 
of  the  tax  or  upon  the  remedies  of  the  government  for  default  in  pay- 
ment. Not  does  it  sicfnify  anything  to  say  that  a  tax  or  other  due, 
duty,  or  obligation  is  a  debt,  or  that  it  is  not  a  debt,  unless  we  are 
given  to  know  the  text  in  which  the  term  "debt"  appears.  Debt  has  a 
range  of  meaning  from  the  narrowest  to  the  widest,  both  in  the  law 
and  out  of  it  The  text  determines.  Thus,  a  tax  may  be  a  debt  within 
statutes  concerning  bankruptcy,  insolvency,  and  the  administration  of 
estates  of  deceased  persons,  and  yet  not  so  in  those  relating  to  set-off 
and  legal  tender.  That  in  a  broad  sense  a  ta.x  is  a  debt  has  been  rec- 
ognized ever  since  the  days  of  Blackstone,  who  said : 

*'WbatcTer,  theieforeb  the  laws  order  any  one  to  pay,  that  beoomes  Instantly 
a  debt  which  be  hath  beforehand  contracted  to  diectaatge.**  8  Bl.  Oom.  1B& 

Again,  I  think  it  is  quite  clear  that  actions  at  law  as  means  of  col- 
lecting the  taxes  levied  were  expressly  adopted  by  the  war  revenue 
act.  That  act  imposed  increased  taxes  upon  fermented  liquors,  taxes 
termed  by  Congress  "special  taxes"  on  the  occupations  of  bankers, 
brokers,  and  the  like,  additional  taxes  on  tobaccos  and  dealers  and 
manufacturers  thereof,  taxes  in  respect  of  the  docimicnts.  etc.,  men- 
tioned in  Srbrdule  A,  and  the  medicines,  etc.,  in  Schedule  R.  It  also 
imposed  what  were  termed  "excise  taxes"  on  those  engaged  in  refin- 
ing petroleum  and  sugar,  also  taxes  on  the  transmission  of  legacies 
and  distributive  shares  of  personal  property  and  upon  various  other 
subjects  of  taxation.  Section  31  of  the  act  is  as  follows: 

"That  all  administrative,  Bpeclal  or  stamp  provisions  of  law,  Including  tlie 
laws  in  relation  to  the  assossmont  of  taxes  not  heretofore  ^pecihcally  repealed 
are  hereby  made  applicable  to  this  act" 

I  think  that  my  associates  are  in  error  in  saying  that  this  section  is 
under  the  heading  "Legacies  and  Distributive  Shares  of  Personal 
Property" ;  the  inference  snq^i^ested  being  that  the  section  should  be 
confined  in  its  operation  to  the  subject-matter  of  that  heading.  The  er- 
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ror  in  this  seems  maidfest  from  the  reading  of  the  section  itself.  By 
the  very  terms  of  section  31  pre-existing  provisions  of  law  were  made 

applicable  to  the  entire  war  revenue  act,  and  not  merely  to  the  pre- 
ceding sections  29  and  30,  which  deal  with  legacies  and  distributive 
shares  of  personal  propertA'.  If  this  method  of  construction  is  applied 
to  other  portions  of  the  act,  it  must  with  equal  reason  he  said  that  sec- 
tion 28  comes  under  the  heading  "Excise  Taxes  on  Persons,  Finns, 
Companies  and  Corporations  Engaged  in  Refining  Petroleum  and 
Sugar/'  and  is  so  confined  in  its  operation ;  yet  section  28  merely  im- 
poses a  tax  on  every  seat  sold  in  a  palace  or  i^rlor  car  and  every  berth 
sold  in  a  sleeping  car.  At  the  time  of  the  passage  of  this  act  there  had 
existed  for  many  years  a  comprehensive  sciieme  for  the  collection  of 
taxes  constituting  a  machinery  thoroughly  familiar  to  the  officers 
charged  with  its  operation  and  to  a  great  extent  illumined  by  the  de- 
cisions of  the  courts  and  the  rulings  of  administrative  officials.  Among 
those  provisions  is  section  3213  of  the  Revised  Statutes,  under  the  ti- 
tle "Internal  Revenue,"  which  provides,  among  other  things,  that  taxes 
may  be  sued  for  and  recovered  in  the  name  of  the  United  States  in  any 
proper  form  of  action  before  any  Ciraiit  or  District  Court  of  the 
United  States  for  the  district  within  wliich  the  liability  to  such  tax  is 
incurred  or  where  the  tax  debtor  resides.  This  provision  has  been 
upon  the  statute  books  ever  since  1866.  The  revenue  act  of  1864  (13 
StaL  236,  c.  173)  levied  stamp  taxes  similar  to  those  of  the  act  now 
before  us.  Section  41  authorized  actions  for  the  recovery  of  fines, 
penalties,  and  forfeitures  prescribed  by  that  act.  The  act  of  (14 
Stat.  110,  c.  184)  left  the  staT!ip  tnxcs  in  force,  but  amended  section 
41  so  tliat  the  nisht  of  action  extended  to  fines,  penalties,  and  for- 
feitures prescribed  by  any  law  and  also  to  the  taxes  themselves.  So,  as 
the  law  stood  in  1866,  there  were  stamp  taxes  like  that  in  the  case  be- 
fore us,  and  the  government  might  sue  for  their  recovery.  Some  years 
afterwards  the  sections  imposing  the  stamp  taxes  were  repealed,  but 
the  remedy  appiicaljle  to  all  taxes  has  rcnriincd  to  this  day.  Then  in 
1*^98  tlie  war  revenue  act  restored  the  stamp  taxes.  Can  there  be  much 
doubt  that  without  express  provision  the  old  general  remedy  for  the 
recovery  of  all  taxes  applied  to  those  imjxjsed  by  the  new  act?  Can 
there  be  any  doubt  whatever  that  to  make  the  matter  certain  Congress 
inserted  section  31  ? 

When  the  bill  that  l^ecame  the  war  revenue  act  w^as  called  up  for 
consideration  in  the  House  of  Representative^  Ar»ril  27,  1808,  Mr. 
Dingley,  who  had  charge  of  it,  said,  in  explainiuL;  its  scope  and  jnir- 
port,  that  they  had  restored  the  adhesive  stamp  tax  which  existed  fn)ni 
1864  to  18<ii,  placing  it  in  large  part  on  the  basis  of  the  old  law  as  a 
stood  in  1866,  with  certain  additions  (31  Cong.  Rec  part  5,  p.  4298). 
It  seems  to  me  altogether  clear  that  by  section  31  it  was  the  intention 
of  Congress  to  expressly  adopt  this  old  provision  as  part  of  the  ma- 
chinery- for  the  enforcement  of  the  taxes  then  levied.  It  made  applica- 
ble to  the  act  all  "administrative  provisions  of  law,"  and  if  section 
3213,  Rev.  St.,  is  not  an  administrative  provision,  what  is  it?  Wlicu 
we  speak  of  laws  relating  to  the  administration  of  estates,  we  incluile 
laws  prescribing  the  methods  and  remedies  for  the  collection  of  the  as- 
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sets  and  their  distribution  and  the  powers  of  officers  in  connection 
tlicrewith.  When  \vc  si)cak  of  administrative  provisions  of  law  in 
respect  of  taxes,  1  tliink  we  natuiaily  include  all  tliose  granting  powers 
to  executive  officials  and  providing  ways  and  means  for  collection. 
That  this  result  was  in  the  mind  of  Congress  I  have  little  doubt.  Mr. 
Dingley  also  said  in  explaining  the  general  scope  of  tiie  bill: 

"These  taxes  have  been  selcctod.  first,  bfv-;nise  we  have  the  machinery  for 
the  collection  of  them  now,  and  they  cun  be  collected  with  bat  slight  additions 
to  the  force  and  wltb  but  sllgbt  Increaae  of  expense.  We  luiTe  selected  tlwnii 
also,  because  thej'  were  a  source  of  reveuue  BUGoeiSCiilljr  eelied  npoB  during 
the  Civil  War,"  etc.  SI  Cong.  Bee.  p.  4207. 

These  same  ideas  were  repeated  during  the  progress  of  the  bill  un- 
til it  fnially  was  enacted  into  law.  I  am  unable  to  see  why  the  repeal 
in  1902  of  the  provisions  imposing  taxes  on  the  transmission  of  lega- 
cies and  inheritances  and  the  retention  of  the  machinery  for  the  col- 
lection of  those  already  accrued  is  of  significance  in  this  case.  The  lia- 
bility for  accrued  taxes  in  respect  of  conveyances  still  remained,  and  so 
did  section  31  of  the  act»  and  also  section  3213  of  the  Revised  Statutes 
of  1878.  Those  sections  were  not  repcalcri.  Nor  can  I  perceive  any 
relevancy  in  otiier  acts  of  Congress  which  provide  that  the  taxes  im- 
posed should  be  in  addition  to  fines,  penalties,  and  forfeitures  pre- 
scribed for  violation  of  particular  commands  of  those  acts,  unless  it  is 
claimed  that  the  absence  of  such  provision  in  respect  of  the  stamp 
taxes  of  the  war  revenue  act  is  an  argument  that  Congress  intended 
that  the  payment  of  a  fine  imder  that  act  should  operate  as  a  payment 
of  the  tax  and  a  release  from  further  liability.  I  think  that  a  state- 
ment of  this  argument  is  its  refutation.  No  imprisonment  was  pre- 
scribed in  the  war  reveime  act  for  failure  to  stamp,  except  when  ac- 
companied by  an  intent  to  evade  the  provisions  of  the  act  No  such 
intent  is  charged  in  this  case.  That  some  states  deny  the  power  of 
Congress  to  disqtialify  an  unstamjx-d  instrument  as  evidence  was 
known  when  the  act  was  p:\s-cd,  and  the  ineflicacy  of  such  a  disqualifi- 
cation as  a  coercive  means  was  ai)i)arent. 

So  much  for  the  "lines,  penalties  and  forfeitures"  which  it  is 
datmed  constitute  the  sole  means  of  insuring  payment  of  these  taxes. 
It  would  be  strange  that  Congress  should  so  intend  when  it  was  en- 
deavoring to  provide  the  government  with  means  vitally  necessary  for 
the  conduct  of  a  war — that  it  should  not  give  the  government  the  sini- 
])lc  remedies  which  every  individual  has  for  tlie  collection  of  a  debt. 
1  i  Congress  has  power  to  enact  that  a  tax  shall  be  levied,  collected,  and 
paid,  and  it  does  so  enact,  there  is  nothing  so  unusual  or  oppressive 
in  an  action  for  the  recovery  of  ti  c  tax  that  such  remedy  sncmld  be 
ilenicd,  and  it  should  not  be  denied,  unless  it  is  evident  that  it  was  the 
legislative  intent  to  limit  the  means  of  enforcement  to  the  penal  provi- 
sions of  the  act 
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THOMAS     UNITED  STATBB. 
TAGOART  T.  8AMBL 

(Circuit  Court  of  Appeals,  Eighth  Circuit   October  21,  1907.) 

Nos.  2»485,  2^488. 

1.  Btatdtbs— Rules  ot  OoNSTRUcmoN— Compilations. 

Tn  cnses  of  doubt  and  nncprtaiiity  ns  to  the  meanhig  of  n  complied  or 
revised  statute,  ressort  may  properly  be  had  to  the  original  eaaetinents. 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Statutes,  S  312.J 

2.  CoNSPiBACT— Federal  Statute— Construction. 

In  Rev.  St.  §  5440  [U.  S.  Comp.  St.  1901,  p.  3676],  relating  to  eODSplra- 
cies,  the  wordn  "offenses  ajjainst  the  United  States"  have  the  same  mean- 
ing as  the  words  "oCfenses  against  the  laws  of  the  United  States"  In  the 
original  act  of  March  2,  18G7  (14  Stat.  484,  c  1GB)  the  change  being  mere* 
ly  one  of  phraseolo^ry  mado  by  the  revision  commission,  and  such  section 
denounces  conspiracies  to  commit  offenses  created  by  any  of  the  statutes 
of  tbe  United  State*. 

A  defendant  may  be  prosecuted  under  Rev.  St  §  5440  [U.  S.  Oomp.  St. 
1901,  p.  3676],  for  a  conspiracy  to  violate  a  criminal  or  penal  statute  of 
tbe  United  States,  notwithstanding  the  fact  that  the  punishment  pre- 
scribed for  tlie  offense  ercated  by  sneh  statute  is  less  than  that  prescribed 
for  conspiracy;  the  conspiracy  in  itself  being  a  distinct  and  subsrtantive 
offense. 

4*  Samg-ConSPIRACT  lO  YlOlAm  ItmEBSTATS  OOHMEllCa  AOr-OlTXNO  OB  Rb- 

CKiviNG  Rebates. 

A  conspiracy  to  induce  the  giving  or  re<  eiving  of  rebates  in  violation  of 
the  Elljins  act  (Act  Feb.  19.  190.3.  c.  708,  .32  Stat.  S47  [U.  S.  Comp.  St. 
Supp.  V.m,  p.  880]),  is  punishable  under  Ilev.  St.  §  5-440  fU.  s.  Comp.  St. 
1901,  p.  ;iU7Gj,  where  the  ijeinous  charged  are  not  Umiied  to  the  giver  aud 
receiver  of  the  rebate  alone. 

6.  Sajh—Ihdictment— Description  of  Okfknsi:. 

In  an  Indictment  under  Hev.  St.  §  r.l40  [U.  S.  Comp.  St.  1901,  p.  3G76], 
for  a  conspiracy'  to  eomaiit  an  offense  against  the  United  States,  all  facts 
necessary  to  constitute  the  conspiracy,  inclu(Jing  tlie  overt  act,  must  he 
fiverr*'*!  with  all  tbe  particularity  required  in  criminal  pkndirrjrs,  but  no 
high  degree  of  particularity  is  required  in  describing  the  offen^se  to  which 
the  conspiracy'  relates  which  to  necessarily  defined  Iqr  the  statute.  So, 
where  an  indictment  charged  a  conspiracy  to  Induce  a  shipper  to  receive 
rebates  from  railroad  companies  in  violation  of  the  federal  statute,  it  was 
not  essential  to  aver  the  names  of  muSi  railroad  companies  which  were 
not  known  to  the  grand  Jury. 

8.  Cbuohal  Law— Evidence— Acts  of  Co-Conspirators. 

On  tbe  trial  of  defendants  charged  with  having  couKpired  with  a  person 
named  and  with  others  to  the  grand  Jurors  unknown  to  induce  a  partner- 
ship to  flCfcpt  rebates  from  railroad  companies  on  shipments  In  violation 
of  the  Interstate  commerce  law,  where  there  was  evidence  tending  to  es- 
tahUsli  tbe  conspiracy,  and  that  the  arrangement  for  tbe  illegal  rebates 
was  made  between  defendants  and  one  member  of  such  partnership,  en- 
tries tn  a  private  memorandum  book  kept  by  sucb  partner,  sbowing  sums 
received  as  "freight  commissions*'  and  dlstribnted  between  the  partners 
individually,  w!iich  transactions  did  not  appear  on  the  books  of  the  firm, 
were  admissible  iu  evidence. 

fEd.  Note. — Admissibility  on  trial  of  joint  Indictments  of  acts  and  dec- 
larations of  conspirators  and  codefcndants  after  accomplishment  of  ob- 
ject, see  note  to  Sorenson  v.  United  States,  74  O.  C.  A.  472.] 
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7.  Same— Pboof  of  Iwtent—Similar  Taakbactions. 

On  Hwh  trial  n\m  «Tldenr>e  of  coiit«inporaneou8  contrncts  made  by  de- 

fendetjts  w  ifli  nt!u>r  large  shlpixTs,  similar  In  all  roj^iK'cts  to  that  mnJe 
with  thti  partnersliip  named,  and  that  sucb  shippers  also  received  sums  of 
money  lndlr«ct1y  which  they  understood  tu  come  from  dcfeodantB,  and 
to  bo  in  fact  rebates,  wan  admissible  on  the  qnestlOD  oC  intent  and  niO> 
tlve  in  tlie  transaction  cliaru'ed  In  the  indictment 
IKtl.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law, 

fi  saxy-eM,} 

&  CoNKPiRACT— Elements  of  Offense. 

One  who  comes  into  n  cons])! racy  after  it  has  benti  foriTied,  witli  knowl- 
ed^e  of  Its  existence,  and  with  a  purpose  of  forwurdiu^  its  designs,  is 
equally  as  guilty  as  though  be  had  participated  In  Its  original  formatloii. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  10,  Gonsplracy,  f  lfL\ 

9,  Griminat.  Law— Fobmeb  .Teopardy— InENTTTY  of  Offrnses. 

The  aaiuittal  of  defendants  on  one  of  two  Indictmeuts  consolidated  for 
tb(>  ]iur|>ose  of  trial  is  not  a  bar  to  a  conviction  on  the  other  where  tiie 
offens''^  r  tini.:*d  ate  (listint  t  In  point  of  law,  although  the  same  tacts 
may  have  Uni  relied  on  to  a  great  extent  in  each  case. 

10.  Same— TttiAL— INSTUUCTIONS. 

In  a  criminal  oise,  the  refnsnl  of  a  requested  instruction  that  defend- 
ant is  prcsnmcd  innocent,  and  that  such  presumption  remains  until  over- 
come by  the  proof,  is  reversible  error,  uot\vithi$tandiug  the  giving  of  a 
proper  instruction  on  the  sohject  of  reasonable  doubt. 

In  Knur  to  the  District  Court  o£  tlie  United  States  for  the  Western 
District  of  Missouri. 
See  145  Fed.  74. 

Hale  Holden,  H.  C  Tiiumonds,  and  John  N.  Baldwin  (O.  M.  Spen- 
cer, O.  H.  Dean»  and  W.  D.  McLeod,  on  the  brief),  for  plaintiffs 

in  error. 

A.  S.  Van  Valkenburgh,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  An  indictment  was  found  in  the  court 
below  charging  defendants  Thomas  and  Taggart  with  conspiring 
with  one  George  A.  Barton,  a  member  of  the  firm  of  Barton  Bros.,  of 

Kansas  City,  Mo.,  and  others  to  the  .i4;rand  jurors  unknown,  to  com- 
mit an  otTcnsc  against  the  United  Stales  In  getting  that  firm,  which 
was  engaged  in  the  business  of  making  large  shipments  of  merchan- 
dise from  New  York  and  New  Jersey  to  Kansas  City,  Mo.,  to  accept 
and  receive  rebates  and  concessions  from  divers  railroads  engaged  in 
transportation  of  interstate  commerce  between  those  i)Iaces.  in  viola- 
tion of  the  interstate  commerce  acts,  and  particularly  Act  Feb.  19,  100^\ 
c.  708,  32  vStat.  847  [U.  S.  Comp.  St.  Snpp.  1907,  p.  880],  known  as  the 
"Elkins  Act."  Another  indictment  was  found  in  the  same  court  ar:d 
at  the  same  time  against  Thomas  and  Taggart  and  one  Crosby,  cliar- 
ging  them  with  conspiring  to  commit  an  offense  against  the  United 
States  by  getting  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, a  corporation  operating  a  railroad  engaged  in  the  transportation 
of  interstate  commerce,  to  offer,  grant,  and  give  rebates,  concessions, 
and  discriminations  to  divers  favored  persons  and  corporations  en- 
gaged in  interstate  commerce,  and  i)articularly  to  such  persons  or  cor- 
porations in  Kansas  City  as  were  engaged  in  shipping  goods  from  New 
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York  or  New  Jersey  to  Kansas  City.  The  two  indictments  were  consol- 
idated for  the  purpose  of  a  trial.  The  defendants  were  found  guilty  and 
sentenced  to  pay  a  fine  and  be  imi)risoned  on  tlic  first,  and  with  Crosby 
were  found  not  guilty  and  discharged  on  the  second,  indictment. 
Thomas  and  Taggart  prosecuted  separate  writs  of  error,  which  were 
treated  together  in  argument  and  brief  of  their  respective  counsel,  and 
will  be  treated  together  in  this  opinion. 

A  large  number  of  errors  were  orip^inally  n^^i!:^ied,  but  in  conform- 
ing^ to  the  requirements  of  rule  24  of  this  court  (150  Ked.  xxxiii),  re- 
quiring counsel  to  specify  in  their  brirfs  the  errors  intended  to  be  re- 
lied upon  by  dieiu,  they  are  greatly  reduced,  and  will  be  specifically  re- 
ferred to  as  the  opinion  promds.  Many  of  the  errors  claimed  to  have 
been  committed  by  the  trial  court  arise  under  the  general  specification 
that  the  court  erred  in  not  sustaining  a  demurrer  to  the  indictment. 
Section  5410  of  the  Revised  Statutes  fU.  S.  Comp.  St.  1901.  p.  3(?76], 
under  which  the  indictments  were  fottnd.  originated  as  section  of 
an  act  entitled  "An  act  to  amend  existing  laws  relating  to  internal  rev- 
enue and  for  other  purposes,"  approved  March  1867  (14  Stat  471, 
484,  c.  169),  which  is  as  follows: 

"That  if  two  or  more  persons  conspire  either  to  commit  any  oCPense  against 
tho  Inws  of  the  United  States  or  to  defrnud  the  United  States  In  any  manner 
whatsoever  and  one  or  more  of  said  parties  to  said  conspiracy  simll  do  any 
act  to  effect  the  object  tbereof,  the  parties  to  said  eonspiracy  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conTicflon  tlu'ri^)f  Khal!  bo  liatilo  to  a  penalty 
of  not  less  than  one  thousand  dollars  and  not  more  lliau  tcu  thousand  dollars 
and  to  Imprf flonment  not  exceeding  two  yeaie.  •  •  « *> 

Under  authority  of  an  act  approved  June  27,  186G  (14  Stat.  74,  c 
140),  a  commission  was  appointed  to  revise  and  consolidate  the  statute 
laws  of  the  United  States,  and  empowered  to  "make  such  alterations 
as  may  be  necessary  to  reconcile  the  contradictions,  supply  the  omis- 
sions, and  amend  the  imperfections  of  the  original  text."  That  cnm- 
mission  was  not  antliorized  to  make  any  changes  in  the  law  as  it  stood, 
but  only  to  alter  the  existinc:  text  so  far  as  necessary  to  make  clear  the 
intention  of  Congress  whenever  that  intention  was  found  obscured  by 
contradictions,  imperfections,  or  OTiisstons.  The  commission  reported 
in  1873,  taking  the  conspiracy  provision  out  of  the  special  dass  of  rev- 
enue legislation,  and  placing  it  under  a  heading,  "Crimes  Against  the 
Operations  of  the  Government,"  as  an  independent  section  follO) 
of  the  Revi'^ion,  It  changed  the  text  so  that,  instead  of  reading::.  "If 
two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  laws  of  the  United  States  or  to  defraud  the  United  States  in  any 
manner  whatsoever"  etc.,  it  read : 

"If  two  or  more  persons  conspire  eitlier  to  commit  any  offense  against  tho 
United  States  or  to  defraud  tho  United  States  in  any  innnner  or  for  any  pur- 
pose and  one  or  more  of  such  parties  do  any  act  to  effect  the  ohject  of  the 
conspiracy  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of 
not  lot^s  than  one  thon<inn(!  dollars  and  not  more  tban  ten  thouaaiid  dollars 
and  to  imprisonment  uut  more  tlian  two  years." 

By  an  act  approved  May  17,  1879  (21  Stat.  1,  c.  8  [U.  S.  Comp. 
St.  1901,  p.  3676]),  section  5440  was  amended  so  as  to  provide  for  a 
tine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than  two 
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years,  or  both,  in  the  discretion  of  the  cntirt.  in  licii  of  the  cumulative 
punislinicnt  provided  for  in  the  original  section.  Except  for  these 
mouiiicaUoiis  oi  the  puiu:>huient  section  5-i-LO  remains  as  when  first 
incorporated  into  tiie  revision  as  a  separate  section. 

1.  It  was  formerly  contended  lliat  the  statttte*  by  reason  of  its  en- 
actment in  and  as  a  part  of  the  revenue  act,  contemplated  only  con- 
spiracies against  the  enforcement  of  the  revenue  laws  of  the  United 
States  (United  States  v.  Fehrcnbach,  2  Woods  175,  Fed.  Cas.  No.  15,- 
063),  but  since  the  decision  of  the  Supreme  Court  in  United  States 
V.  Hirsch,  100  U.  S.  33,  36,  25  L.  Ed.  539,  no  such  contention  can 
longer  be  made.  Counsel  for  defendants  practically  so  concede,  but 
place  reliance  upon  the  proposition  that  the  only  conspiracies  contem- 
plated by  the  statute  are  those  against  the  United  States  as  such,  which 
affect  the  o])erations  of  the  government  or  tend  to  overthrow  or  im- 
pair its  authority,  and  that  it  docs  not  contemplate  a  conspiracy  to 
violate  simple  penal  provisions  like  those  of  the  Elkins  act  against  giv- 
ing or  receiving  rebates.  The  case  of  Curley  v.  United  States,  64  C.  C. 
A.  369,  130  F^.  1,  is  dted  and  relied  upon  by  them  as  authority  for 
their  contention.  That  case  mainly  involves  the  consideration  of  a 
conspiracy  to  defraud  the  United  States,  and  many  of  the  expressions 
quoted  and  relied  upon  by  counsel  must  be  referred  to  the  conspiracy 
under  actual  consideration  by  the  court,  namely,  a  conspiracy  to  de- 
fraud, for  an  accurate  understanding  of  their  meaning.  As  indicative 
that  the  learned  court  which  decided  tiiat  case  did  not  Intend  the  lan- 
guage to  be  construed  as  limiting  conspiracies  to  commit  an  offense 
as  claimed  l>y  the  defendants,  attention  may  be  called  to  the  following 
expression  found  on  page  8  of  the  opinion: 

**ManiJ!estl.?  section  5440  In  Its  general  terms  couteoiplates  wrongs  otber  and 
lieyond  oonspinicles  to  commit  distinct  statatoiy  offenses  asaiost  tlit  United 
States.  *  •  *** 

If  we  are  wrong  in  our  interpretation  of  that  case,  and  if  tt  is,  when 
properly  understc^,  authority  for  defendants'  contention  now  being 
considered,  we  find  ourselvc?  quite  unable  to  adopt  its  conclusion.  The 
original  conspir^rv  act  of  18G7  (14  Stat.  471 )  made  no  such  limitation. 
It  denounced  a  con.spiracy  to  commit  an  offense  "against  the  laws  of 
the  United  States"  as  a  crime.  We  cannot  presume  that  the  commis- 
sioners under  the  act  of  1866  undertook  to  change  the  meaning  of 
the  original  act.  They  were  authorized  to  make  clear  the  intention  of 
Congress,  and  tliey  did  it  in  the  partictilar  under  consideration  by  ex- 
pressing the  thought  tlmt  the  offense  denounced  by  the  original  act  was 
one  apainst  the  organized  body  capable  of  being  olTcnded,  a  btxly  au- 
thorized to  make  rules  of  conduct  rather  than  against  the  rules  them- 
selves. The  word  "offense"  implies  a  violation  of  a  law  by  which 
alone  it  can  be  denounced.  Actuated  doubtless  by  considerations  like 
these,  the  commissioners  diminated  the  words  ''the  laws  of,"  and  made 
the  crime  denounced  to  consist  of  a  conspiracy  to  commit  an  offense 
against  the  United  States,  the  maker  of  the  laws  and  the  body  inter- 
ested in  and  responsible  for  their  enforcement,  and  in  so  doing  they 
expressed  more  philosophically  and  exactly  tlie  necessary  and  essen- 
tial meaning  of  the  original  act  In  cases  of  doubt  and  uncertainty 
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about  t!ic  meaning  of  a  compiled  or  revised  statute,  resort  may  prop- 
erly be  had  to  the  oripfinal  enactments  to  ascertain  their  true  meaning. 
United  States  v.  Bowen,  100  U.  S.  508,  513,  25  L.  Ed.  631 ;  United 
States  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct.  625,  33  L.  Ed.  1080;  Lo- 
gan V.  United  States,  144  U.  S.  263,  302,  12  Sup.  Ct.  G17,  36  L.  Ed. 
429;  The  Conqueror,  166  U.  S.  110,  122»  17  Sup.  a.  510,  41  L.  Ed. 
937 ;  Barrett  V.  United  States.  169  U.  S.  218,  227.  18  Sup.  Ct.  327,  42 
L.  Ed.  723. 

A  brief  reference  to  other  provisions  of  the  statutes  shnws  that  Con- 
gress frequently  f^?nployed  the  formula  "oiYense  against  the  United 
States,"  as  the  equivalent  of  "offense  against  the  laws  of  the  United 
States."  Section  1014,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  716],  pro- 
viding  for  the  arrest,  imprisonment,  and  letting  to  bail  of  accused  per- 
sons reads  as  fdlows: 

'*IV>r  any  crime  or  offense  egatnet  the  United  States  tbe  offender  may,*'  etc. 

Section  731,  relating  to  the  venue  in  criminal  cases,  reads: 

**When  any  offense  against  tbe  United  States  is  began  In  one  Judldal  cir- 
cult  and  completed  In  another  It  shall  be  deemed,*'  etc. 

Section  5641,  relating  to  the  place  of  imprisonment  of  convicts. 
Teads: 

"In  evpry  case  where  any  in  r>nii  convicted  of  any  offense  agaltif-t  the 
United  States  is  sentenced  to  imprlsonnieat  for  a  period  longer  than  one  year, 
the  court  by  which  the  sentence  is  passed,'*  etc. 

Section  5542,  relating  to  the  same  subject,  reads: 

"In  every  case  where  any  criminal  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment  and  confinement  to  hard  labor 
It  shall  be  lawful,"  etc. 

Section  5543,  relating  to  the  same  subject,  reads: 

*'A1I  prlBoners  who  have  been  or  may  be  convicted  of  any  offense  agahut  the 
laws  of  tbe  United  States  «  •  *  Shall  be  entitled,"  etc 

Many  otiier  statutes  might  be  referred  to,  but  the  foregoing  are 
sufficient  to  show  that  Congress  is  in  the  habit  of  using  the  formula 
"offense  against  the  United  States"  interchangeably  and  indiscrimi- 
nately with  "offense  against  the  laws  of  the  United  States,"  and  that 
both  mean  the  same  thing".  It  is  inconceivable,  and,  so  far  as  we  know, 
has  never  been  claimed  that  Con^^ress  intended  by  section  1011  to 
make  provision  for  the  arrest,  imprisonuieuL,  and  bailing  of  persons 
dharged  with  offenses  affecting  the  operations  of  the  government  only, 
or  that  by  section  731  Congress  did  not  intend  to  make  all  offenses, 
whatever  their  grade,  begun  in  one  circuit  and  completed  in  another 
triable  in  either,  or  that  Congress  did  not  intend  by  sections  5541,  55  12, 
and  5543  to  make  general  provisions  for  the  place  of  imprisonment 
and  credit  for  good  behavior  applicable  to  all  convicts  whatever  be 
tiie  character  of  their  offenses. 

In  the  light  of  the  foregoing  considerations,  we  think  section  6440 
was  Intended  as  a  broad  and  comprehensive  provision  denouncing  con- 
spiracies to  commit  o^enses  created  by  any  oi  tbe  statutes  of  the 
United  States  as  a  crime. 
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2.  Before  the  passage  of  the  Elkins  act  in  1903,  the  interstate  com- 
merce law  dealt  mainly  with  the  carrier,  its  officers,  and  agents.  The 
act  of  1903  first  made  it  an  offense  for  a  shipper  to  solicit,  accept, 
or  receive  a  rebate,  concession,  or  discrimination.  It  abc^ished  im- 
prisonment for  oflfenses  under  the  old  acts,  and  did  not  impose  it  n'^ 
punishment  for  offenses  under  the  new  act.  In  view  of  this  state  of 
the  law,  it  is  contended  by  defendants'  counsel  that,  as  the  crime  of  con- 
spiracy under  section  5440  is  punishable  by  unprisonment,  no  such 
crime  can  be  imputed  to  one  who  conspires  to  violate  the  interstate 
commerce  act  for  which  no  punishment  by  imprisonment  is  provided, 
because  that  would  indirectly  operate  to  subject  him  to  punishment 
not  nrrri!it(  I  hy  law.  In  other  words,  that  section  5440,  in  so  far  a> 
it  formerly  permitted  an  indictment  for  a  conspiracy  to  violate  any  of 
tlie  provisions  of  the  interstate  commerce  act,  was  to  that  extent  super- 
seded by  the  Elkins  act.  This  contention  might  be  tenable  if  the  two 
statutes  created  or  punished  the  same  offense;  but  the  conspiracy  stat- 
ute denounces  a  crime  of  different  elements  and  of  different  gravity 
than  those  dcnotmced  by  either  the  oric^inal  or  amended  interstate 
commerce  acts.  In  the  {nrrrrr,  two  or  more  persons  must  necessarily 
be  implicated,  a  conspiracy  between  them  must  be  shown,  an  overt  act 
in  the  accomplishment  of  the  object  of  the  conspiracy  must  be  com- 
mitted, and  the  offense  by  reason  of  the  danger  that  is  enhanced  by 
combination  and  secrecy  is  peculiarly  grave  and  serious.  In  the  latter 
acts  the  mere  conscious,  intelligent  giving,  or  receiving  a  rebate,  con- 
cession, or  discrimination  and  nothing  more  constitutes  a  separate  of- 
fense by  the  persons  >(>  i^ivin-;'  or  receiving-  the  same.  Congress  un- 
(loul)te(llv  had  the  power  to  denounce  only  the  completed  act  as  an  of- 
fense and  to  withdraw  it  from  the  class  of  offenses  subject  to  the  gen- 
eral conspiracy  act,  but  it  would  seem,  considering  the  radical  difference 
between  a  subtantive  offense  denounced  by  law  and  a  conspiracy  to 
commit  such  an  offense,  that,  if  Congress  had  intended  that  oflfenses 
against  the  interstate  commerce  act  should  not  continue  to  be  the  basis 
of  a  conspiracy  charge,  it  would  have  said  •^'>  in  some  clear  and  unam- 
biguous wav,  and  would  not  have  left  a  matter  so  important  to  the  of- 
fender and  to  the  government  to  the  uncertain  test  of  repeal  by  impli- 
cation. By  repeated  adjudications  of  the  Supreme  Court  and  other 
courts  a  conspiracy  to  commit  a  criminal  offense  has  been  held  to  be 
an  entirely  different  thing  from  the  substantive  offense  it^^elf,  and 
prosecutions  for  conspiracies  to  defeat  the  provisions  o£  the  interstate 
commerce  act  have  been  frequently  upheld. 

In  Clunc  v.  United  States,  159  U.  S.  590.  595,  16  Sup.  Ct.  125,  40 
L.  Ed.  2G9,  ^Ir.  Justice  Brewer  speaking  for  the  Supreme  Court  m 
expounding  the  meaning  of  section  5440  in  connection  with  section 
3995,  said: 

•*[It  Is]  contended  thnt  a  wnspiracy  to  commit  an  offense  cannot  bo  punish- 
ed more  severely  than  tbe  offense  itself,  end  also  that  when  the  principal 
offense  Is,  In  fact,  coniniltted,  the  mere  conspiracy  is  menfed  111  It.  The  Ian* 
guage  of  the  sections  is  plain,  and  not  open  to  donlit.  A  conspiracy  to  wmmit 
an  offense  Is  denounced  as  Itaelf  a  separate  offense  and  tlie  punishment  there- 
for fixed  by  the  statute,  and  we  know  of  no  lack  of  power  In  Oongrees  to  tbm 
deal  with  a  conapiracy.  Whatever  may  be  thought  of  the  wisdom  or  pro- 
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priety  of  a  statute  making  a  consiilracj-  to  do  an  act  punishable  moro  soven  ly 
than  the  doing  of  the  act  \tBv\f,  it  Is  n  matter  to  be  considered  solely  by  the 
legislative  l>ody.  Callan  v.  Wilson.  ^21  11.  S.  540.  555.  8  Sup.  Ct.  1301,  32  L. 
Bd.  223.  The  power  exists  to  separate  the  conspiracy  from  tbe  act  itself 
and  to  affix  distinct  and  independent  penalties  to  eactL" 

See,  also,  United  States  v.  Hirsch,  m  ra;  United  States  v.  Brittoil, 
108  U.  S.  199,  2  Sup.  Ct.  525,  27  L.  Ed.  703. 

In  the  following  cases  persons  conspirinfr  to  defeat  the  provisions 
of  the  interstate  commerce  law  have  been  lield  amenable  to  the  con- 
spiracy statute:  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co. 
(C.  C.)  64  Fed.  730, 19  L.  R.  A.  387;  Waterbouse  v.  Comer  (C.  C.) 
r..-)  Fed.  149,  19  L.  R.  A:  403;  United  States  v.  Howell  (D.  C.)  r>r> 
Fed.  21;  United  States  v.  Cassidy  ( D.  C.)  fw  Fed.  r»98 ;  Wabash  R. 
Co.  V.  Hannaban  (C.  C.  )  121  Fed.  5(j3.  In  the  light  of  these  aiitbor- 
itntivc  decisions  denouncing  a  con.spiracy  to  commit  an  offense  as  pe- 
culiarly dangerous  and  in  itself  totally  separate  from  those  involved 
in  the  mere  violations  of  the  law  and  of  the  otiier  decisions  referred 
to,  recognizing  violations  of  the  interstate  commerce  law  as  bases  of 
charges  of  conspiracy,  it  would  be  highly  unreasonable  to  impute  to 
Congress  a  purpose  not  to  recognize  tbe  doctrine  of  these  cases,  and 
by  silence  merely  to  deny  the  applicability  of  section  5440  to  violations 
of  an  important  act  like  the  interstate  commerce  law;  and  we  unhesi- 
tatingly conclude  that,  notwithstanding  the  offense  of  violating  pro- 
visions of  the  interstate  commerce  law  is  punishable  with  less  severity 
than  the  conspiracy  to  commit  that  offense,  section  5440  is  in  no  way 
repealed  or  superseded  by  the  provisions  of  the  interstate  commerce 
law  in  question.  The  two  may  well  and  harmoniously  stand  tOL^^thcr, 
and  in  such  circumstances  repeal  by  implication  or  cuper^e^sion  of  ei- 
ther cannot  be  presumed.  Great  Northern  Railway  Co.  v.  United 
States,  166  Fed.  946,  84  C.  C  A.  98. 

3.  Again,  it  is  argued  that  an  indictment  will  not  lie  in  this  case 
for  a  conspiracy  because  a  concert  and  plurality  of  agents  are  neces- 
sary elements  of  the  substantive  offense  for  the  commission  of  which 
a  conspiracy  is  charged  to  have  been  formed;  and  because  it  rerpiired 
the  intelligent  co-operation  of  two  or  more  persons  to  conunit  tlie  of- 
fense of  receiving  a  rebate,  the  giver  or  givers,  on  the  one  hand,  and 
the  receiver  or  receivers,  on  the  other,  tfiat  ever\  clement  of  the  of- 
fense of  consi)iracy  is  involved  in  the  completed  offense  of  receiving 
a  rebate  from  the  one  who  gave  it  and  is  incri.red  in  it.  Attention  is 
directed  to  2  Wharton's  Crim.  Law.  §  United  States  v.  Dietrich 

(C.  C.)  126  Fed.  6G4,  and  United  States  v.  New  York  Cent.  &  11. 
R.  R.  Co.  (C.  C.)  146  Fed.  898,  as  authority  for  the  contention.  The 
rule  broadly  laid  down  by  Wharton  if  applied  as  written  justifies  the 
contention  made.    He  says : 

"When  to  t!io  Idea  of  an  offense  plnrality  of  nsents  Is  loi:ie;ilIy  necessary, 
conspiracy,  which  assumes  the  voluiuury  atreswlou  of  a  person  to  a  crime  of 
rach  a  character  that  It  la  asgravated  by  a  plurality  of  agents,  cannot  be 
maintained,"  etc. 

It  is  to  be  noted  that  the  learned  author  fails  to  state  or  make  it 
clearly  af^ar  whether  he  limits  immunity  from  the  charge  of  con- 
spiracy to  those  who  are  the  sole  and  necessary  actors  in  the  corn- 
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nusskm  of  the  substantive  offense,  or  whether  he  includes  in  his  rule 

of  immunity  conspiracies  api-ainst  persons  who  may  have  conspired 
to  indncc  others  to  commit  the  offense.  If  he  limits  the  appUcabih- 
ty  of  liis  doctrine  to  the  former,  he  would  be  clearly  right.  It  can- 
not be  if  (using  one  of  his  iilust rations )  the  crime  of  bigamy  be  pun- 
ishable in  a  certain  way  that  the  two  parties  who  alone  could  com- 
mit it  can  be  subjected  to  a  charge  of  conspiracy  for  committing  Hit 
same  crime,  and  thereby  made  to  suffer  twice  for  exactly  the  same 
ottense,  or  be  subjected  to  a  severer  punishment  on  a  conviction 
for  the  conspiracy,  than  is  inii)0sed  upon  the  substatitive  offense  it- 
self. But,  if  persons  combine  to  induce  others  to  conunit  bigamy, 
they»  according  to  the  same  learned  author,  ma}  be  punished  as  for 
a  conspiracy.  We  think  counsel  for  defendants  have  erroneously  in- 
terpreted Wliarton's  mean  in  as  manifest  from  the  context.  As  we 
understand  the  Dietrich  and  the  New  York  Central  Railroad  Casc<:. 
they  each  involve  facts  of  the  kind  just  referred  to  in  the  illustra- 
tion. In  the  former  case  Dietrich  alone  was  to  receive  a  bribe  and 
Fisher  alone  was  to  give  it  to  him.  The  conspiracy  charged  con- 
sisted of  the  unlawful  combination  between  the  two  to  that  effect 
The  indictment  being  against  those  two  persons  alone  was  held  bad. 
To  show  that  Judge  Van  Devanter  understood  the  Wharton  rule  to 
be  limited  to  cases  in  wliich  the  necessary  parties  to  the  substantive 
offense  only  were  chai-i^ed  wiih  conspiring,  a  brief  quotation  from  his 
Opinion  will  suffice.  Ke  said  (page  666  of  126  Fed.)  : 

the  transactlOD  la  stated  in  the  Indictment  It  was  Dietrich  who  agreed 

to  PBCelvp  the  bribe,  not  Dietrich  and  I<"Msher,  and  It  was  Flaher  who  agreed 
to  slve  tlie  bribe,  not  Fisher  and  Dietrich.  The  charge  Is  not  that  two  or 
more  persona  agreed  among  tbemaelTes  to  corrapUy  obtain  tibe  atd  of  another, 
a  member  of  Cottjtpss,  in  securing  the  nppolntroent  of  some  nspirnnt  t<->  a 
federal  office,  uor  is  it  that  two  or  more  membera  of  Cougress  agreed  amotig 
themaeWea  to  obtain  from  anotiier  peraon  a  reward  or  compeosation  for  their 
services  or  aid  in  securinp;  su<  li  nn  api'  Miitinont.  Stich  an  agreement  would 
constitute  a  conspiracy  to  commit  an  offeiu!ie  against  the  United  States,  and, 
if  followed  by  the  doing  of  any  act  by  one  of  tiie  eowglnton  to  effect  its  ob- 
ject would  be  ponishable  under  section  5440." 

In  the  New  York  Central  Railroad  Case  the  court  was  dealing 
with  facts  like  those  in  the  Dietrich  Case.  The  crime  charged  was 
a  conspiracy  to  commit  the  offense  of  receivingf  a  rebate*  and  the 
only  persons  indicated  for  ihc  conspiracy  were  thn-e  representing  on 
the  one  hand  tlie  g^ver  and  on  the  other  hand  the  receiver  of  the 
rebate,  and  those  were  the  sole  persons  whose  concert  and  co-action 
constituted  the  substantive  offense  denounced  by  the  interstate  com- 
merce law.  That  Judge  Holt  who  sat  in  the  case  so  regarded  it  a 
brief  extract  from  his  opinion  will  show.  He  said  (page  304  of  146 
Fed.) : 

"Thp  t  oiinsel  for  the  govomniont  npf3crt  thnt  the  Dietrich  C.i-^  is  to  be  dis- 
tinguished from  thla  case  because  in  the  Dietrich  Case  but  two  peraous*  the 
giver  and  tatcer  of  the  bribe,  were  <Aarged  with  tlie  conspiracy  fai  tiie  ln> 
dictment.  while  !n  the*  rnse  nt  bar  the  Indictment  charges  that  seven  porsons 
named,  and  others  to  the  jurors  unknown,  were  parties  to  the  conspiracy. 
But  only  fbur  of  the  scTcn  perscnui  named  are  indicted,  and  of  those  four  Ootl* 
ford  and  Ponioroy  r(  i>r*-sent  Simply  the  giver,  and  Edgar  and  Earle  simply 
the  receiver  of  the  rebate.*' 
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The  case  now  before  us  differs  radically  from  eifher  of  the  fore- 
going. Thomas  and  Taggart,  who  are  the  sole  defendants  and  who 

alone  are  indicted,  were  neither  givers  nor  receivers  of  the  unlawful 
rebates  in  question.  Neither  did  they  stand  for  them  as  representa- 
tives. They  occupied  the  position  of  irresponsible  intermediaries. 
They  are  neitlier  cliarged  nor  shown  in  proof  to  have  given  or  re- 
ceived the  rebate  in  question,  nor  are  they  charged  with  conspiring 
'to  give  or  receive  a  rebate.  They  are  charged  with  conspiring  to 
bring  about  the  commission  of  the  offense  of  receiving  rebates  by 
others,  namely,  by  Barton  Tiros.  If,  when  the  co-action  of  two  or 
more  persons  is  necessary  to  constitute  the  commission  of  a  crime, 
no  outside  persons,  however  cflectually  and  wickedly  they  may  have 
conspired  with  them  or  either  of  them  to  bring  about  the  violation 
of  tiie  law,  can  be  held  for  a  conspiracy,  immunity  from  a  most  salu- 
tary criminal  provision  is  found  for  many  of  the  worst  violators  of 
the  law.  It  is  the  schemers  who  set  afoot  the  infractions  of  the  law 
that  are  most  dangerous  to  the  public  weal,  and  we  cannot  believe 
that  Con.i^ress  ever  inteii  1<  1,  except  in  cases  of  a  clear  doubling  of 
punishment  of  the  same  persons  for  the  same  offense,  to  relieve  them 
from  amenability  to  the  conspiracy  statute. 

4.  The  indictment  is  also  assailed  (1)  for  insufficiency  in  aver* 
ment  of  facts  constituting  the  conspiracy ;  (2)  for  want  of  such  cer- 
tainty in  rlescribiiif^  the  offense  which  the  conspiracy  was  formed  to 
commit  as  makes  it  appear  that  it  was  an  offense  a^^ainst  the  United 
States:  CS)  for  want  of  such  certainty  in  describing  the  offense  as 
fairly  informs  the  defendants  of  its  nature  and  of  what  they  were 
called  upon  to  meet;  (4)  for  duplicity.  The  indictment  charges  in 
dear  and  unequivocal  language  that  defendants  conspired  together 
and  with  George  A.  Barton,  one  of  the  members  of  the  firm  of  Barton 
Bros,,  of  Kansas  City,  to  commit  aM  on"(  n^c  specifically  denounced  by 
the  interstate  commerce  law  of  gettnig  the  firm  of  Barton  Bros.,  who 
w^ere  large  shippers  of  interstate  commerce  from  New  York  to  Kan- 
sas City,  to  accept  and  receive  rebates  as  defined  in  that  law  from 
railroads  over  which  their  freight  might  be  routed  from  New  York 
to  Kansas  CSty.  The  indictment  charges  with  great  particularity  the 
different  steps  taken  in  the  formation  of  the  conspiracy,  and  that  its 
object  was  to  bring  about  the  commission  of  that  ofTcnse.  It  is  aver- 
red that  Thomas,  who  was  then  operating  a  transportation  bureau 
in  New  York  City  routing  shipments  and  procuring  freiglit  rates 
for  those  who  might  employ  him  (defendant  Taggart  being  in  his 
employ),  should  first  enter  into  a  contract  with  Barton  Bros,  securing 
the  right  to  place  or  route  all  their  west-bound  freight  from  New 
York  or  New  Jersey  to  Kansas  City  over  sTich  railroa.N  he  might 
select,  and  should  make  an  arrangement  with  divers  raih-oad  com- 
panies engaged  in  transportation  of  interstate  commerce  freiglit  be- 
tween New  York  and  Kansas  City  and  other  railroad  companies  to 
the  grand  jurors  unknown  for  the  carriage  of  their  freight  from 
New  York  to  Kansas  City,  and  should  secure  from  such  companies, 
"in  the  way  of  pretended  claims,  commissions,  and  allowances,"  large 
sums  of  money  to  be  used  in  part  in  making  payments  of  rebates 
to  Barton  Bros.,  thereby  lessening  their  freight  rate  below  that  es- 
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tal)li<hed  and  fixed  for  the  time  Ijciiif:^  according  to  law,  and  from 
time  lo  time  to  pay  the  same  to  Barton  Bros,  as  such  rebates  and 
concessions.  Little,  if  any,  claim  is  or  can  be  made  that  the  charge 
of  conspiracy  is  not  well  and  sufficiently  laid,  but  it  is  urged  that 
the  indictment  is  bad  because  it  does  not  set  out  with  sufficient  clear- 
ncss  the  facts  constitutinj^  the  offense  to  commit  which  the  conspiracy 
was  formed,  anr!  particularly  that  there  is  no  alle^^^ation  as  to  what 
railroad  com{)aiiy,  if  any,  was  a  party  to  the  conspiracy,  or  that  any 
railroad  company  had  agreed  or  promised  to  give  Barton  Bros,  any 
rebates  or  that  it  knew,  or  understood  it  had  done  so.  To  properly 
weigh  this  argument  it  should  be  borne  in  mind  that  the  particular 
conspiracy  charged  to  have  been  formed  by  defendants  was  to  get 
Barton  Ilros.  to  accept  and  receive  rebates,  and  thereby  to  violate  a 
criminal  statute.  Tlie  acc(.*|>taiice  of  secret  rebates  by  one  shipper 
gives  him  an  undue  advantage  in  business  and  stands  in  the  way  of 
fair,  open,  and  equal  competition,  which  it  is  the  benehcent  design 
of  the  interstate  commerce  act  to  promote.  The  conspiracy  under 
consideration  was  to  defeat  that  design  by  getting  Barton  Bros,  to 
receive  rebates,  and  not  by  getting  carriers  to  give  them.  But  it  is 
said  that  the  receipt  of  a  rebate  necessarily  implies;  a  giver,  and  tliat 
to  properly  advise  the  defendants  of  the  crime  charged  against  them 
the  name  of  the  proposed  giver  should  have  been  stated  and  the  fact 
made  to  appear  that  they  were  to  act  knowingly  and  intentionally  in 
doing  so.  In  other  words,  the  contention  is  that  facts  should  be  aver* 
red  with  such  accuracy  as  would  show,  not  only  an  indention  to  com- 
mit tlic  substantive  crime,  but  all  facts  necessary  to  constitute  that 
crime.  We  think  tliat  is  not  the  law.  .'Ml  facts  necessary  to  con- 
stitute the  conspiracy,  including  the  overt  act,  must  be  averred  with 
all  the  particularity  required  in  criminal  pleadings  because  the  con- 
spiracy  is  the  crime  with  which  the  defendants  stand  charged,  and 
with  the  nature  and  character  of  which  they,  under  constitutional 
safeguard,  are  entitled  to  be  advised.  Rut,  when  the  conspiracy 
char^-ed  is  one  to  commit  an  offense,  and  that  otTense  (as  is  the  ca^e 
in  all  ollenses  against  the  United  States)  is  clearly  defined  by  statute, 
no  high  degree  of  particularity  is  required  in  describing  it.  If  enough 
is  shown  to  make  it  n])pear  that  an  offense  against  the  United  States 
has  been  committed,  it  is  sufficient. 

\\  barton  says  (2  Wharton's  Crim.  Law.  §  1343)  : 

"It  i^i  onoTis;b  to  set  out  tlio  ofl'rnse  aimed  at  by  such  apt  words  as  will  de- 

t«  rll)0  It  as  a  concluslou  of  law." 

In  State  v.  Ripley,  31  Me.  386,  it  is  said: 

"In  nn  indictment  for  a  conspiracy  at  (vinimon  Inw.  If  tho  conspiracy  ctmrg- 
ed  U  au  unlawful  combination  and  ai^reeineut  of  two  or  more  persons  to  com- 
mit a  d^  wbleti  If  done  wonid  be  an  offense  well  known  and  aeknowled]^ 
till-  uatuff  of  \^  Iiicli  is  pcrft-rtly  uiuler'stood  by  the  name  by  whldl  It  Is  deslg* 
uateil.  uo  further  description  of  tbe  crime  is  required/' 

In  State  v.  Noyes,  25  Vt.  415,  it  is  held: 

**A8  tbe  object  of  the  conspiracy  was  to  comrott  an  offense  punishable  by 

law.  It  was  not  iioc<'s-sary  to  net  out  the  moans  to  ho  nsod  to  offo<  t  It ;  and  it 
is  not  necessary  tliat  tliere  should  be  tbe  same  eeriuiuty  in  setting  out  tbe 
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Object  of  the  <^nn<^pIracy  rhrrn  m^ist  be  In  an  Indictment  for  tiie  offense 
wblcb  the  r^poadeats  coDsitlreU  to  commit" 

In  State  V.  Grant,  8G  Iowa,  216»  53  N.  W.  120,  the  Supreme  Court 

of  Iowa  uses  the  following  langiiat^c : 

"It  is  said  that  tlio  indictment  is  defective,  in  that  It  falls*  to  fully  disclose 
the  means  by  which  the  crime  was  to  be  accomplished.  It  is  well  settled  iu 
this  state,  and  is  the  law  In  many  states,  that,  where  the  indictment  ehut^es 
a  consplrnoy  to  d<>  an  act  which  Is  a  critne.  it  is  snfTicicnt  If  it  be  described  by 
the  proper  uome  or  terniK  by  which  it  is  generally  known  In  law.  It  Is  only 
wtici*>  the  cbar)?e  Is  that  an  act  in  Itself  not  criminal  is  sought  to  be  accom- 
plished in  an  iiic^Mi  mnnner,  or  by  illegal  means,  tlmt  the  means  used  for  its 
accomplishment  must  be  averred." 

In  Ching  v.  United  States,  55  C.  C.  A.  304,  118  Fed.  638,  540,  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  in  discussini?  this  sub- 
ject said : 

*'As  to  tbe  sufficiency  of  the  indictment,  it  must  be  first  noted  that  tlie  gist 
of  the  offense  cbarsed  la  that  of  conspiracy,  which  we  think  is  properly  plead- 
ed. In  such  cases-  th  '  offense  which  is  intended  to  l>e  committed  as  the  result 
of  the  conspiracy-  need  not  be  descrit>ed  as  fully  as  would  t>e  required  in  an  in- 
dictment  in  which  snch  matter  was  diarged  as  a  snlratantlve  crime." 

See,  also,  United  States  v.  Stevens  (D.  C.)  41  Fed.  132.  1 11. 

Mea5%ured  by  these  rules  of  pleading,  the  indictment  abun<iantly 
shows  that  the  conspiracy  had  for  its  object  the  commission  o£  a 
well-known  criminal  offense  against  the  United  States;  that,  in  the 
absence  of  definite  knowledge,  a  sufficient  description  of  the  railroads 
which  were  to  be  involved  in  the  execution  of  the  conspiracy  is  giv- 
en, and  that  the  defendants  were  sufficiently  informed  of  the  nature 
and  character  of  the  olYense  with  which  thev  were  char^^cil.  Tlie 
ottense  was  one  clearly  denounced  in  the  Kikins  act,  and  sufticiently 
described  in  the  indictment.  The  railroads  involved  were  not  known 
to  the  grand  jury,  but  were  described  as  those  which,  with  their  con- 
necting lines,  were  engaged  in  carrying  interstate  commerce  from 
New  York  to  Kansas  City,  and  were  the  ones  which  defendants  were 
to  designate  and  determine  liy  cxcrcisinj^  the  power  p^iven  them  by 
Barton  Bros,  to  route  their  freight,  iksides  definitely  averring  that 
the  conspiracy  was  to  bring  about  the  commission  of  a  well-known 
criminal  offense,  the  indictment  adds  by  way  of  showing  more  par- 
ticularly the  nature  and  character  of  the  offense,  and  the  means  to 
be  resorted  to  for  its  commission,  that  the  money  was  to  be  demanded, 
solicited,  and  received  from  the  railroads  so  to  be  determined  by 
the  defendants  "in  the  way  or  guise  of  pretended  claims,  commissions, 
and  allowances/'  and,  when  so  received,  was  to  be  paid  over  to  Bar- 
ton Bros,  as  rebates.  The  words  just  quoted  found  in  the  indictment 
arc  general,  but,  if  they  "make  clear  to  common  understanding"  the 
matter  to  which  they  refer,  it  is  sufficient.  Evans  v.  United  States, 
153  U.  S.  584,  rm/u  Sup.  Ct.  934,  38  L.  Ed.  830.  To  get  money 
from  the  railroads  "in  the  way  or  in  the  guise  of  pretended  claims, 
commissions  and  allowances"  plainly  suggests  to  the  "common  under- 
standing" that  some  subterfuge  was  to  be  practiced  not  to  get  the 
mone}',  but  to  make  the  money  apparently  appropriated  for  one  pur- 
pose intentionally  serve  another. 
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In  the  recent  case  of  Armotir  Paddng  Co.  v.  United  States.  82  C 

C.  A.  135,  153  Fed.  1,  we  held,  that: 

•*The  substance  of  the  crime  of  receiving  a  rebate  or  concession  under  the 
ElktaUi  act  la  the  aoltcttation,  acceptance,  or  receipt  thereof  whereby  property 
111  Interstate  or  forclLTi  coniniorco  is  transported  at  less  tlinn  the  ropiilar  rate. 
The  device  whereby  the  receipt  and  transportation  are  obtained  is  r  n  :,n  es- 
aentlal  alement  of  the  crime  and  it  is  uuuecessarj-  to  plead  it  in  tho  mdict- 
matt" 

Much  more  is  it  true  that  in  a  charge  of  conspiracy  to  bring  about 
tlie  receipt  of  a  rebate  or  concession  3ie  particular  device  or  method 
by  which  it  is  to  be  accomplished  need  not  be  pleaded  with  all  the 
particularity^  which  would  be  required  in  pleading  the  commission  of 
the  substantive  offense. 

The  contention  that  the  indictment  is  bad  for  duplicity  because  it 
contains  the  charge  that  defendants  conspired  to  commit  the  ofFen-e 
of  getting  Barton  Bros.  *'io  accrpt  and  receive"  rebates,  etc.,  is  without 
merit.  The  words  underscored  are  obviously  used  to  express  one  and 
the  same  act»  and  the  fact  that  the  pleader  employed  them  conjointly 
is  not  objectionable.  It  results  that  the  various  objections  to  the  in- 
dictment for  insufficiency  are  not  well  taken. 

^.  Was  there  error  in  the  introduction  of  evidence?  Without  in- 
tendin^^  to  deal  with  the  facts  in  detail  or  to  mnke  a  demonstration  from 
the  record  of  what  we  have  concluded,  we  content  ourselves  by  stating 
the  result  of  a  patient  and  careful  examination  of  all  the  proof.  It  is 
the  theory  of  the  government,  and  there  is  ample  evidence  tending  to 
show,  that  some  time  before  Novemlx-r  14,  1903,  Thomas,  who  resided 
in  New  York,  went  to  Kansas  City  and  there  made  arrangements  orally 
with  Kimber  L.  Barton,  senior  mepiln  r  of  tlie  firm  of  Barton  Bros.,  for 
the  pur])ose,  which  subsequent  evidence  tended  to  show,  of  securing 
rebates  from  the  fixed  and  lawful  tariff  rates  from  New  York  to  Kan- 
sas City  for  Barton  Bros.,  and  after  securing  them  to  pay  the  same 
over  to  Barton  Bros,  as  unlawful  concessions  in  their  favor. 

The  others  members  of  the  firm,  William  and  George  A.  Barton,  if 
not  shown  to  have  been  actually  cognizant  of  the  arrangement  made 
by  Kimber  L.  at  the  time  it  was  made,  afterwards  knowingly  partic- 
i]>atc(l  in  the  fruits  of  that  arran.cenicnt,  and  fully  ratified  all  that  was 
done  by  the  senior  member.  On  November  14th  a  contract  was  ex- 
ecuted between  Thomas  and  Barton  Bros.  This  was  fair  and  law- 
ful on  its  face.  It  purported  to  obligate  Barton  Bros,  to  give  Thomas 
the  exclusive  right  to  route  all  of  their  west-bound  freight  from  New 
York,  and  to  give  him  a  certain  minimum  anif>uiit  for  his  services  in 
so  doing,  and  obligated  Thomas,  among  other  things,  to  collect  from 
the  carrier  any  claims  for  loss  and  damage  to  merchandise  and  over- 
charges which  Barton  Bros,  might  have.  The  term  of  this  contract 
was  to  expire  in  January,  1905,  and  on  January  10th  of  that  year  an- 
other formal  contract  purporting  to  obligate  the  parties  to  the  perform- 
ance of  the  same  obligations  for  another  year  was  executed  between 
them.  There  is  evidence  tending  to  show  that  these  contracts  did  not 
express  the  real  purpose  of  the  parties,  but  were  subterfuges  intended 
by  tliem  to  conceal  and  mystify  Uieir  real  purpose,  and  to  make  evi- 
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dence  against  the  tune  of  possible  need.  The  then  recent  enactment 

of  the  Elkins  law,  approved  February  19,  1903  (32  Stat.  847,  c.  708), 

had  for  the  first  time  made  the  receiving  of  rebate?  hv  a  shipper  a  crim- 
inal act,  and  had  rendered  any  direct  contract  between  the  carrier  and 
shipper  providing  for  the  giving  or  receiving  of  an  unlawful  rebate 
exceedingly^  Hazardous.  Hence  me  occasion  and  supposed  prudence  of 
operating,  if  at  all,  through  the  medium  of  an  intermediary  who  should 
be  neither  carrier  nor  shipper,  nor  subject  to  the  penalties  for  the  mis- 
deeds of  either  under  the  interstate  commerce  law. 

With  the  foregoing  scheme  claimed  by  the  government  to  have  ex- 
isted between  Thomas  and  Barton  Bros,  in  mind,  we  proceed  to  a  con- 
sideration of  the  errors  assigned  in  the  introduction  of  evidence.  Dur- 
ing the  two  years  in  question  the  firm  of  Barton  Bros,  received  from 
the  carriers  at  the  hands  of  Thomas  about  $3,900  on  legitimate  claims 
for  loss,  damapfe,  and  overchargfe,  and  in  addition  the  individual  mem- 
bers received  each  one-third  of  $10,300  from  some  source  and  on  some 
account.  These  facts  are  undisputed.  With  a  view  of  getting  at  tlie 
source  of  and  reason  for  thcie  individual  receipts,  George  A.  Barton, 
one  of  the  partners,  who  was  called  as  a  witness  by  the  government, 
was  asked  whether  any  of  this  money  came  from  Thomas.  He  an- 
swered "Na"  He  was  then  asked  if  it  was  received  from  anybody 
else  actings:  for  Thomas.  After  objections  and  rulings  by  the  court, 
the  witness  answered  and  the  testimony  proceeded  as  follows: 

"A.  Oar  flrm  has  received  money  from  sourcea    Shnll  I  state  from  whom? 

"Q.  Certnlnl.v.  A.  I  think  we  received  remittances  from  Mr.  Kelby.  [Kelby 
was  i  Jork  for  Thomas.] 

"Q.  Do  yon  mean  by  his  band  or  through  hlin?  A.  Wo  recoivod  romlttancps 
by  express  and  through  the  mail,  and  I  think  Mr.  Kelby  was  here  once  ami 
left  a  draft.   ♦   •  ♦ 

"Q.  Now,  whnt  wpre  those  reniltfanccs?  In  what  form  and  in,  whnt  amount 
and  on  what  dates?  A.  Well,  1  have  a  itH.'ord  book  mado  up  by  K.  i-i.  Burton 
of  our  flrm.  memoranda  that  be  banded  to  me.  Tbey  are  not  on  our  regular 
books.   •   *  ♦ 

**Q.  Have  you  that  record  with  you?   A.  Yes,  sir. 

**Q.  You  may  rtate  what  tbat  book  ehowa  wltb  reference  to  tbese  iHiyments." 

To  this  question  the  defendants  ohjected,  and,  upon  the  objection 
being  overruled,  duly  excepted.  The  contents  of  the  book  read  in  evi- 
dence showed  tiiat  from  time  to  time  during  the  year  1904  amounts 

were  received  under  a  notation  of  "freic^ht  commissions"  acr.c:regatingj 
about  $8,000  and  in  the  year  1905  aggregating  about  $'2.;)00.  The 
proof  showed  that  the  money  so  entered  in  the  private  book  by  the 
senior  member  of  the  firm  was  equally  divided  between  the  three  mem- 
bers, Kimber,  George,  and  William,  and  that  the  amounts  so  received 
and  divided  did  not  include  the  legitimate  amounts  received  by  the 
firm  for  loss,  damage,  and  overchnrcre  which  were  regularly  entered 
on  the  books  of  the  firm.  We  think  the  cMirt  committed  no  error  in 
receiving  in  evidence  the  contents  of  this  private  book.  Sufficient  evi- 
dence had  already  been  introduced,  to  say  nothing  of  evidence  after- 
wards offered,  to  make  a  prima  facie  case  of  the  conspiracy  diarged — 
evidence  sufficient  when  considered  with  all  the  inferences  naturally 
deducible  from  it  to  justify  a  fituling  by  the  jury  that  the  conspiracy 
as  charged  had  been  entered  into.  Kimber  L.  Barton  was  its  moving 


Digitized  by  Google 


i90  M  C.  C.  A.  EEPOBT8. 

spirit.  He  made  the  preliminary  arrangements  and  collected  the  un- 
lawful proceeds.  Altlioui^h  he  was  not  expressly  charn^ed  in  the  indict- 
ment as  one  of  the  conspirators,  he  falU  well  within  the  class  of  those 
"to  the  g^and  jurors  unknown"  who  arc  so  charged-  He  was  engaged 
with  Thomas  and  his  copartners  in  the  unlawful  purpose,  and  his  acts 
in  furtherance  of  it,  including  the  fact  that  he  received  the  moneys, 
entered  the  same  in  a  private  hook,  and  not  in  the  regular  books  of 
the  firm,  and  afterwards  distributed  them  between  the  members  of  his 
firm,  were  clearly  admissihie  acfainst  the  defendants,  his  co-conspiratnr<:. 
W  e  are  not  unmindful  of  the  contention  of  defendants'  counsel  that 
there  was  no  direct  evidence  of  any  unlawful  undertaking  with  Thomas, 
and  no  direct  evidence  that  Thomas  paid  Barton  Bros,  any  money  as 
rebates  or  concessions  on  freight  charges.  For  argument's  sake,  this 
might  be  conceded.  Conspirators  do  not  act  that  \\  a  \ .  Fraud  is  not 
often  pro\'en  by  direct  testimony.  A  preconcerted. plan  to  do  an  un- 
lawful act  must  from  the  nature  of  the  case  be  usuallv  established  by 
inferences  drawn  from  the  relation  of  the  parties  from  the  acts  done 
and  from  tlie  results  achieved. 

"It  is  not  necessary  to  constitute  a  conspiracy  that  two  or  more  per- 
sons should  meet  together  and  enter  into  an  explicit  or  formal  agree- 
ment for  an  unlawful  scheme.  *  ♦  *  It  is  sufficient  if  two  or  more 
persons  in  any  manner  or  through  any  contrivance  positively  or  tacitly 
come  to  a  mutual  understanding  to  accomplish  a  connnon  and  urilnw- 
ful  design."  United  States  v.  Babcock,  3  Dillon,  581,  585,  Fed.  Cas. 
No.  14,487. 

''If  the  evidence  shows  a  detail  of  facts  and  drcumstances  in  which 

the  alleged  conspirators  are  involved,  separately  or  collect i\  ly.  and 
which  are  clearly  referable  to  a  preconcert  of  the  actors  and  there  is 
a  moral  probability  that  they  would  not  have  occurred  as  they  did 
without  such  preconcert,  that  i<  sufTicient  if  it  satisfies  the  itiry  of  the 
conspiracy  bevond  a  reasonable  doubt."  Davis  v.  United  States,  46  C. 
C.  A.  619,  107  Fed.  753,  755. 

"It  is  often  that  the  intentions  of  a  wrongdoer  are  ascertained  en- 
tirely by  acts  done  which. are  the  natural  effects  of  unlawful  designs. 
The  act*:  and  circumstances  which  accompany  them  showing  the  con- 
nection between  the  acts,  and  the  motives  which  producerl  them,  are 
gcncralh  the  mosts  convincing  evidence  which  can  be  adduced." 
State  V.  Ripley,  31  Me.  386,  388. 

Looking  at  the  proof  in  the  light  of  the  foregoing  wetl-understood 
rules,  we  entertain  no  doubt  that  the  money  which  Kimber  L.  Bar- 
ton received,  entered  in  his  book,  and  subsequently  divided  equally 
between  his  other  partners  and  himself  came  from  Thomas;  that 
Thomas  ^nt  the  same  from  the  railroad  which  carried  Barton  P.rus.* 
freight  tluough  the  colorable  pretense  of  collecting  exaggerated  claims 
for  loss,  damage,  and  overcharge  or  commissions,  and  that  all  these 
things  are  clearly  referable  to  a  prearrangement  to  that  end  entered 
into  between  Thomas  and  the  members  of  the  firm  and  others.  If 
there  were  any  doubt  ab<»ut  the  unlawful  intent  of  the  defendants  in 
their  business  relations  with  I'.arton  I'ms..  that  doubt  is  dispelled  by 
the  evidence  of  contemporaneous  contracts  and  transactions  made  by 
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Thomas  with  other  merchants  doing  business  in  St.  Louis,  Kansas 
City»  and  Omaha.  Those  contracts  were  all  equally  fair  and  inno- 
cent on  their  face,  calling  for  actual  service  by  Thomas  in  the  way 

of  routing  the  shippers'  frcic^ht,  prosecuting,  and  collecting  claims 
for  ]os>.  damages,  and  ovcrchartjes,  but  the  merchants,  by  their  evi- 
dence, disclose  the  unreality  or  comparative  unimportance  of  any  such 
service.  One  admitted  that  as  a  result  of  his  firm's  contracts  with 
Thomas  they  expected  to  a  cheaper  rate  than  the  usual  shipper. 
Another  said  it  was  "inferred  without  discussion  that  his  house  was 
to  get  certain  money  *  *  *  that  Thomas  understood  very  well 
that  I  understood."  and.  again,  that  "the  results  were  beneficial  to  us 
*  *  *  in  the  sense  of  refund';  wliich  we  were  to  receive."  An- 
other testified  that  Thomas  "was  to  look  after  all  the  claims  we  had 
for  freight,  and  we  were  to  receive  a  certain  rebate  on  freights  from 
west  of  the  Mississippi  river."  Notwithstanding^  the  explicit  provi- 
sion  in  the  contracts  that  Thomas  should  attend  to  claims  for  loss, 
damage,  and  overcharge,  some  of  t!ie  shippers  testified  that  tliev  took 
care  of  them  and  handled  them  for  themselves  without  the  inter- 
vention of  Thomas.  The  evidence  of  all  of  them  shows  that  the  fea- 
ture requiring  Thomas  to  attend  to  their  claims  for  loss,  damage, 
and  overcharge  was  treated  with  much  indifference.  Their  testimony 
<!isclo8es,  when  read  with  discrimination  and  fair  re^rd  to  the  dr- 
cumstances,  that  the  real  puri>ose  of  ail  of  them  in  making  contracts 
with  Thomas  was  to  secure  rehntes  or  refund-  from  the  railroads  on 
freight  charges.  In  fact,  they  did  receive  money  as  a  result  of  their 
arrangement.  It  came  niysteriously  to  them,  generally  from  un- 
known sources,  sometimes  by  special  messenger,  sometimes  by  ex- 
press, sometimes  by  deposit  in  bank  to  the  credit  of  a  fictitious  name 
agfreed  upon,  and  aJways  in  currency.  When  received  it  was  chari^ed 
to  some  individual  accoimt  out  of  the  regular  course  of  bookkeeping. 
It  was  obviously  intended  that  the  money  received  by  them  sliould 
not  be  traceable  to  anv  source.  Tracks  were  covered  as  well  as  they 
could  be,  but  the  humiliating  confession  had  to  be  made,  and  was 
made  by  some,  that  their  real  purpose  was  to  secure  unlawful  re- 
bates, and  others  are  left  by  the  proof  in  the  uncomfortable  attitude 
of  receiving  large  sums  of  money  in  currency  without  knowing  or 
inquiring  whence  it  came  or  on  what  account  it  was  paid  to  them. 
The  conduct  of  the  latter  is  con'^istent  alone  witli  the  fact  that  they 
thought  they  were  receiving  money  unlawfully,  and  all  the  circum- 
stances point  with  much  certainty  to  the  conclusion  that  they  actually 
received  unlawful  rebates  or  concessions  on  freight  shipments  as  an 
intentional  result  of  the  contracts  made  between  them  and  Thomas. 

Objection  was  made  to  the  introduction  of  evidence  showing  deal- 
ings between  Thomas  and  the  nicrrliants  other  than  Barton  Bros., 
and  the  action  of  the  court  ni  admitting  liiat  evidence  is  assigned  for 
error.  There  is  no  merit  in  that  assignment.  Nothing  is  better  *^et- 
tled  in  the  law  of  evidence  in  any  case  involving  frauilulcnt  intent 
than  that  other  acts  and  dealing^  of  the  accused  of  a  kindred  char- 
acter  to  those  charged  in  the  case  in  hand  and  performed  at  or  about 
the  same  time  are  admissible  to  illustrate  and  establish  the  intent  or 
motive  in  the  particular  act  directly  in  judgment.   Wood  v.  United 
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Stales,  in  Pet.  342.  10  L.  Ed.  987;  Chitwood  v.  United  States  (C.  C. 
A.)  153  Fed.  551 Exchange  Bank  v.  Moss,  79  C.  C.  A.  278,  149  Fed 
340.  The  present  case  fitly  illustrates  the  value  of  the  rule  in  ques- 
tion. The  same  ostensible  contracts,  tlie  same  nivstery,  the  same  re- 
sults appear  in  all  die  cullateral  transactions.  They  tell  the  same 
story  of  an  attempted  evasion  of  tiie  law  under  the  thin  dispfuise  of 
a  fonnally  executed  contract  and  afford  very  persuasive  evidence  of 
the  real  intent  anrl  purpose  of  the  accused  in  similar  dealings  with 
Barton  Hros.  in  thh  case. 

6.  The  contention  is  niade  that  the  evidence  fails  to  disclose  the 
formation  of  a  conspiracy  wiLliui  the  jurisdiction  of  the  court  below. 
This  position  under  the  proof  to  which  attention  has  already  been 
sufficiently  called  cannot  be  sustained.  The  fraudulent  scheme  seems 
to  have  been  first  devised  and  agjeed  upon  in  Kansas  City,  and  it 
makes  little  difference  where  the  mi'^leading  and  deceptive  formal 
contracts  were  executed.  They  were  merely  a  step  taken  in  carrying 
out  the  scheme  and  designed  doubtless  to  make  it  more  effectual. 

7.  It  is  earnestly  contended  that  there  was  not  sufficient  evidence 
to  connect  defendant  Taggart  with  the  particular  conspiracy  charged 
in  the  indictment.  While  the  proof  does  not  connect  him  with  the 
incipiency  of  that  conspiracy,  it  is  claimed  by  the  government  that 
facts  appear  from  which  it  mav  he  reasonably  inferred  that  he  came 
into  it  after  it  was  concocted  wuii  full  knowledge  of  its  existence 
and  character  and  with  a  purpose  of  furthering  its  design.  If  such 
are  the  facts,  he  was  as  much  a  conspirator  as  if  he  participated  in 
its  original  formation.  United  States  v.  Newton  (D.  C.)  52  Fed. 
2S0:  Ignited  States  v.  Barrett  fC.  C.)  65  Fed.  62;  I'nitcd  Statc5  v. 
Cassidy  (D.  C.)  67  Fed.  698.  This  contention  presents  a  doubtful 
question  of  fact,  and  as  the  case,  for  reasons  hereafter  stated,  must 
be  remanded  for  another  trial  when  new  evidence  may  be  presented 
on  the  issue,  it  is  not  deemed  necessary  or  wise  to  further  consider 
it  at  the  present  time. 

8.  Bccatise  of  the  verdict  of  not  guilty  and  the  judqrnent  discharg- 
ing the  defendants  Thomas,  Taggart,  and  Crosby  on  the  indictment 
against  them  which  was  consolidated  with  the  present  indictment 
against  Thomas  and  Taggart  for  trial,  the  last-named  defendants  in- 
terposed a  plea  of  former  jeopardy  as  a  bar  to  their  conviction  in 
the  present  case.  This  plea  was  disallowed,  and  defendants  assigned 
that  action  of  the  court  as  error.  A  brief  reference  to  the  facts  will 
dispose  of  the  que.stion.  The  indictment  against  defendants  and  Cros- 
by was  for  a  conspiracy  to  get  the  Chicago.  Burlington  &  Quincv 
l^ailway  Company  to  give  rebates  to  divers  shippers  in  Kansas  City. 
The  indictment  against  the  defendants  in  this  case  (not  including  Cros- 
by) was  for  a  conspiracy  to  get  Barton  Bros,  to  receive  rebates  from 
diver?  railroads.  Notwithstanding  the  similarity  of  evidence  intro- 
duced in  support  and  defense  of  the  two  prosecutions,  the  olTcnse? 
charged  in  the  two  indictments  were  totally  different  as  a  matter  of 
law.  They  were  grounded  on  different  provisions  of  the  interstate 
commerce  act  of  1903,  and  the  acquittal  in  one  affords  no  ground 
for  discharge  in  the  other.  There  had  been  no  jeopardy  on  the  charge 
contained  in  the  present  indictment.  "A  plea  of  autrefois  acquit" 
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must  be  upon  a  prosecution  for  the  same  identical  ofFense.  i  Bl.  336. 
It  must  appear  that  the  offense  charged,  using  the  words  of  Chief 
Justice  Shnw,  was  the  snmc  in  law  an*!  in  fact.  The  plea  will  be 
vicious  if  the  offenses  charged  in  the  two  indictments  be  perfectly 
distinct  in  point  of  law.  however  nearly  they  niav  be  connected  in  point 
of  fact.  Burton  v.  United  States,  202  U.  S.  344,  378,  2G  Sup.  Ct. 
688,  50  L.  Ed.  1057. 

Other  criticisms  are  made  of  the  proceedings  below,  and  error  is 
claimed  to  have  been  committed  in  the  charge  to  the  jury  and  in 
refn^innr  to  iq-ive  certain  declarations  of  law  requested  by  defendants, 
but.  in  view  of  the  conclusions  already  readied  and  expressed  on 
fundamental  and  important  questions,  it  i^a  deemed  necessary  for 
the  guidance  of  the  trial  court  at  the  next  trial  to  express  our  opinion 
on  file  several  incidental  and  less  important  questions  presented  by 
^e  assignment  of  errors.  Most  of  them  are  answered  by  the  proper 
application  of  the  principles  already  laid  down. 

As  we  1n^•e  already  indicated,  the  judgment  must  be  reversed, 
and  we  will  now  proceed  to  a  consideration  of  one  error  which  ren- 
ders that  result  inevitable.  The  court  was  dulv  and  properly  asked 
to  instruct  the  jury  that  the  defendants  were  presumed  to  be  in- 
nocent of  the  crime  charged  against  them,  and  that  such  presump- 
tion remained  with  them  until  it  was  overcome  by  the  proof.  This 
instruction  the  court  refused  to  give  and  exception  was  duly  saved. 
It  is  not  claimed  that  the  request  was  improper,  or  that  it  shnuUI  not 
have  been  j^iven,  but  it  is  claimed  that  its  equivalent  was  j^iven  to 
the  jury  in  the  general  charge.  We  have  critically  examined  the 
charge  with  a  view  of  extracting  from  it,  if  possible,  some  equiva- 
lent for  the  instruction  asked  and  refused,  but  we  fail  to  find  it.  All 
that  counsel  for  the  government  point  out  and  claim  to  be  such  equiv- 
alent is  the  repeated  declaration  found  in  the  general  charge  that  the 
jury  must  find  the  defendant  guilty  bcvond  a  reasonable  doubt  he- 
fore  a  verdict  of  guilty  can  be  rendered.  It  is  earnestly  contended 
that  such  instruction  is  the  full  equivalent  of  the  one  asked  and  re- 
fused. However  interesting  an  original  discussion  of  this  question 
might  be.  It  is  not  open  to  us.  The  Supreme  Court  has  conclusively 
settled  it.  In  the  two  cases  of  Coffin  v.  United  States,  156  U.  S.  432, 
15  Sup.  Ct.  391.  •^9  L.  Ed.  and  Cochran  &  Sayre  v.  United  States, 
157  U.  S.  286,  21)9.  15  Stip.  Ct.  628.  30  L.  Ed.  704,  that  court  has 
unequivocally  held  that  a  proper  instruction  concerning  the  subject 
of  reasonable  douhi  was  not  the  equivalent  of  an  instruction  con- 
cerning the  presumption  of  innocence,  and  judgments  of  conviction 
in  both  of  those  cases  were  reversed  because  of  refusal  to  give  a  re- 
quested instruction  upon  defendant's  prestimption  of  innocence  like 
!b;it  ;isked  in  this  case,  notwithstanding  the  fact  that  in  each  the  trial 
coin  t  properly  instructed  on  the  subject  of  reasonable  d^mbt. 

On  the  autliuriiy  of  those  cases,  we  have  no  alternative  but  to  re- 
verse the  judgments,  and  remand  the  causes  to  the  court  below  for  a 
new  trial ;  and  it  is  so  ordered. 

SANi'>OR\'.  Circuit  IiidL,^e  fconcurrmg).  I  concur  m  the  reversal 
of  the  judgments  in  these  cases  for  the  reason  stated  in  the  foregoing 
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opinion,  and  also  hccnnse  it  seems  to  me  that  the  testimony  of  Georp^e 
A.  Barton  to  the  contents  of  tlie  record  book,  or  of  the  menioranda, 
which  he  swore  that  Kimbcr  L.  I>artnn  kept  of  the  moneys  received 
for  Barton  Bros.,  was  hearsay  evidence,  and  its  reception  fatal  error. 
Conceding  that  Kimber  L.  Barton  was  a  co-oonspirator  with  the  de- 
fendants below,  and  that  his  overt  acts  in  the  execution  of  the  con- 
spiracy were  admissible  against  them,  the  proof  of  those  overt  acts  was 
still  snl)jcct  to  the  established  nil<'<  of  evidence.  Whether  or  not  he 
or  his  hrm  received  the  sums  of  money  which  George  A.  Barton  read 
from  that  book  from  the  defendants,  or  cither  of  them,  whether  or  not 
he  correctly  entered  in  that  book  what  he  or  his  firm  received,  were 
questions  of  fact  which  were  decisive  in  the  trial  of  this  action.  If 
George  A,  Barton  had  testified  that  Kimber  L.  Barton  had  told  him 
that  Kimber,  or  his  firm,  had  received  the  moneys  entered  in  that  book, 
that  testimony  would  have  been  hearsay.  The  mere  fact  that  those 
amounts  were  written  in  the  book  by  a  person  other  than  the  witness 
does  not  change  their  character.  Written  hearsay  is  not  more  compe- 
tent than  oral  hearsay.  Before  the  contents  of  that  book  could  become 
admissible  evidence  against  the  defendants,  competent  proof  tiiat  the 
moneys  there  entered  were  received  from  the  (kfendants,  or  one  of 
them,  and  that  Kimber  L.  Barton  correctly  wrote  down  in  that  book 
the  amounts  which  he,  or  his  firm,  so  received,  was  indispensable. 
Even  if  the  concession  were  made,  and  it  is  not,  that  Kimber's  state- 
ments were  admissions  of  all  the  conspirators,  and  hence  of  the  de- 
fendants, still  the  book  was  incompetent  because  there  was  no  evi- 
dence in  the  case  that  Kimber  ever  said  or  admitted  that  he  had  cor- 
rectly entered  in  tin  li  uik,  or  in  the  memoranda,  the  amount  of  mnn- 
eyi  which  he,  or  his  hrm,  had  received,  and  George  A.  Barton  did  not 
testify  that  those  moneys  were  correctly  entered.  The  fact  is.  how- 
ever, that  those  entries  were  not  acts  in  execution  of  the  conspiracy. 
The  making  of  those  entries  did  nothing  toward  the  accomplishment 
of  the  purpose  of  the  conspiracy.  This  purpose  either  had  or  had  not 
been  aci  omplished  before  the  entries  were  made,  hence  these  «itries 
were  not  ndnnssible,  either  as  overt  acts,  or  admissions  of  a  conspirator. 
n<ir  as  independent  testimony  of  verified  writinijs.  Tiiey  were  nothing 
but  the  unverified,  and  hence  incompetent  evidence  of  that  which 
Kimber  L.  Barton  happened  to  write. 

The  chief  reason  for  the  rule  which  excludes  hearsay  testimony  is 
that  its  obedience  subjects,  while  its  disregard  relieves,  the  parties 
whose  statements  arc  offered,  from  the  cross-examinatioM  of  opposing 
j>arties.  The  rii^lit  of  cross-examination  is  the  ^reat  safeguard  against 
fraud,  false  statements,  and  half  truths  resulting  from  statements  of 
parts  and  omissions  of  other  parts  of  conversations  and  transactions, 
which  are  frequently  more  misleading  and  dangerous  than  direct  false- 
hoods. It  furnishes  the  cardinal  and  most  effective  means  to  discover 
and  disclost  the  whole  truth  in  all  judicial  investigations,  and,  tmder 
the  Kngli^^h  and  American  systems  of  jurisprudence,  the  opportunity 
to  exercise  the  ri.^ht  of  cross-examination  is  a  condition  precedent  to 
the  reception  of  the  direct  evidence  of  the  witness.  Heath  v.  Waters, 
40  Mich.  467,  471 ;  Sperry  v.  Moore's  Estate,  42  Mich,  353,  361,  4 
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N.  W.  13.  If  the  unsworn  written  statements  of  witnesses  may  be 
received  in  evidence  upon  the  testimony  of  a  third  party  that  the  wit- 
nesses told  him  they  were  true,  then  the  witnesses  who  know  the  facts 
may  make  their  written  statements  thereof,  and  tell  one  who  knows 
them  not  that  those  statements  are  true,  and  the  accused  may  be  de- 
prived of  the  privilege  of  being  confronted  by,  and  of  all  opportunity 
to  cro?s-examine,  the  real  witnesses  ag'ainst  him,  for,  as  in  the  case  at 
bar,  they  may  be  conveniently  absent  and  the  witness  who  produces 
their  written  statements  may  know  nothing,  but  that  they  told  him 
they  were  true. 

No  rule  of  law  is  more  salutary,  or  more  indispensable  to  the  se- 
curity of  the  life,  liberty,  and  property  of  the  citizen,  than  that  which 

prohibits  the  repetition  of  the  written  or  oral  statements  of  absent 
persons  to  determine  issues  between  litigants,  and  commands  that  only 
after  due  notice,  after  opportunity  for  cross-examination  of  the  very 
parties  whose  statements  are  ottered,  and  then  only  under  the  so- 
lemnity of  an  oath  or  affirmation  shall  their  stones  be  evidence.  Dis- 
regard this  rule,  and  the  most  sacred  rights  of  persons  and  property 
are  at  the  mercy  of  the  whimsical  and  pernicious  gossip  of  the  reck- 
less, the  irresponsible,  and  the  vicious.  Alima  Queen,  etc.,  v.  Hepburn, 
7  Cranch,  290,  295,  3  L.  Ed.  3-18;  Board  of  Com  rs  v.  Keene  Five 
Cents  Sav.  Bank,  47  C.  C.  A.  464,  470,  108  Fed.  .iU^,  olU;  Resurrec- 
tion Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co.,  63L  C.  C.  A.  180,  186, 
188,  129  Fed.  668,  674,  676;  National  Masonic  Acc.  Ass'n,  etc.»  v. 
Shryock,  20  C.  C.  A.  3,  7,  73  Fed.  774,  777.  In  the  case  in  hand  one 
of  the  most  important,  if  not  the  most  important,  fact  in  issue  was 
f)ermitted  to  be  prnved  to  the  jury  by  the  unverified  written  statement 
of  one  wlio  was  eUher  a  stranger  or  a  criminal  and  who  was  pt-rmitted 
to  be  absent  from  the  trial,  so  that  the  defendants  were  deprived  of  all 
opportunity  to  cross-examine  him  on  this  crucial  question,  and  of  the 
right  to  be  confronted  with  one  of  the  principal  witnesses  against 
them.  A  conviction  in  this  case  ought  never  to  be  permitted  to  stand 
upon  such  evidence. 

The  other  questions  di>cussed  in  the  opunon  of  the  majority  are  not 
detennuiauve  of  the  case  as  it  is  now  presented  to  this  court,  and  I 
do  not  desire  to  be  deemed  to  have  expressed  any  opinion  upon  them. 


(156  Fed.  915.) 

DAVIDSON  et  nx.  y.  WOODWABD. 

(Circuit  Court  of  Appeals,  Niutli  Circuit   November  4,  1007.) 

No.  1,450. 

HVSBAiVD  AND  Wife— T^nrMUNiTi'  Proi'krty  Wasiiinoton  Staiute. 

Defendant  entered  into  a  tijiitract  with  one  having  a  pret'ereutlal  rl^ht 
to  frarehase  tide  lots  from  the  state  of  WashiDgton,  and  who  bad  applied 
for  such  purchnso.  by  whlrh  the  right  to  purchase  a  portion  of  the  ]otB 
was  assigned  to  him.  and  be  uiade  a  payment  therefor.  Subsequently, 
the  state  oommtsnionerH  granted  the  application  to  purchase  as  to  certain 
of  tlio  lots,  hilt  rlenlfHl  it  ns  to  other**,  :ind  In  cotiscqnonco  the  rontract 
was  abandoned.  Defendant  married,  and  shortly  afterward,  the  amount 
he  had  paid  on  the  contract  not  having  heen  returned,  a  new  agreement 
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was  made,  by  wbicb  he  was  given  a  quitclaim  deed  to  certain  of  tbe  lots 
In  conBlderatlon  of  raob  payment,  and  acquired  title  thereto  from  the 

state:  tlie  payments  bein;;  made  In  part  with  money  of  his  wife  and  In 
part  witb  community  funds.  Ueld^  that  under  the  law  of  tbe  state  tbal 
land  acqnired  after  niarrfage  by  a  deed  expressing  a  money  conelderatfoo 
Is  presumptively  community  property,  and  that  it  requires  clear  and 
convUicing  proof  to  overcome  tbe  presumption,  sucb  facts  were  not  suffi- 
cient to  establish  the  IndlTldQal  ownership  of  defendant  nor  to  smpport 
a  (l»'<  ri'o  for  the  i^peciflf  pi-rforniance  by  liiin  nf  n  c-^mtract  for  the  sale  of 
one  of  tbe  lots  in  wblcb  bis  wife  did  not  Join,  as  reauired  by  tbe  law  of 
the  state,  to  make  a  Talld  contract  for  a  sale  of  oommnnity  property. 

[Ixl.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  2S,  Husband  and 
Wife,  n  013.  D14. 

Stnte  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Wiliwu  v. 
Perrln,  U  a  a  A.  71;  Hill  v.  Hlte,  29  C.  a  55S.) 

Hunt,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  tlie  North- 
em  EKvision  of  the  Western  District  of  Washington. 
For  opinion  below,  see  150  Fed.  840. 

William  Martin»  for  appellants. 

H.  H.  Field,  Blaine.  Tucker  &  Hyland,  and  Hugfhes*  McMicken. 

DoA'ell  &  Ramsey,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Jud^e.  The  appeal  in  this  case  is  taken  from  a 
decree  ordering  the  specific  performance  of  a  contract  to  sell  land, 
made  by  the  appellant  James  D.  Davidson.  One  of  the  grounds  of  de- 
fense to  the  suit  was  that  the  land  was  the  community  property  of  the 
appellants,  who  are  husband  and  wife,  and  could  not  be  sold  without 
the  wife's  consent.  The  court  below  found  {hnt  the  land  was  the  sep- 
arate property  of  James  D.  Davidson.  That  findinc;'  is  assigned  as  er- 
ror. The  land  in  controversy  was  tide  land  adjoining  property  owned 
by  one  Wm.  I^ck,  and  which  he  had  the  preferential  right  to  pur- 
chase from  the  state.  The  appellatits  intermarried  on  January  19, 
1897.  On  January  27,  1897,  Wm.  Laack  made  a  quitclaim  deed  to 
Jarnes  D.  Davidson,  whereby  he  assiqried  to  him  the  ri^ht  to  acquire 
from  the  state  certain  described  lots,  including  the  tide  land  which  is 
the  subject  of  the  present  controversy.  On  February  9,  1897,  the  ap- 
pellants made  their  application  to  purdiase  said  land  from  the  state  and 
made  their  first  payment  thereon.  At  the  time  of  the  marriage,  Annie 
Davidson  had  about  $400  of  her  own  money,  and  the  first  payment 
was  made  out  of  this  money.  That  and  the  subsequent  payments  were 
made  under  an  understanding  and  agreement  between  the  appellant? 
that  all  the  property  possessed  by  each  at  the  time  of  the  marriage 
was  to  be  community  property.  On  October  6th,  all  the  payments 
having  been  made,  amounting  in  all  to  $732.73,  the  state  of  Washing* 
ton  conveyed  to  James  D.  Davidson  the  said  property. 

Tt  is  the  creiieral  rule  in  the  states  in  which  community  property  is 
recoLjinzed.  and  the  rule  has  been  expressly  affirmed  in  the  state  of 
V\  ashington,  that  land  acquired  after  marriage  by  a  deed  expressing 
a  money  consideration  is  presumptively  community  property,  and  that 
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it  requires  clear  and  convincing  proof  to  overcome  the  presttmption. 
Dormitzer  v.  Gennan,  etc.,  Co.,  23  Wash.  132,  62  Pac.  H62.  It  is 
contended  that  the  presumption  is  overcome  in  this  case,  and  the  court 
below  so  held  by  reason  of  the  fact  that  James  D.  Davidson's  right  was 
initiated  and  his  first  payment  was  made  to  Laack  prior  to  the  mar- 
riage. There  is  no  dispute  in  the  testimony  as  to  the  nature  of  the 
steps  taken  by  Davidson  to  acquire  the  title,  and  his  relation  to  the 
pro|>erty  before  his  marriage.  The  controversy  is  only  as  to  the  legal 
effect  of  the  established  facts.  In  March,  1895,  Wm.  Laack,  claiminp^ 
to  have  the  preferential  right  to  purchase  about  24  lots  of  tide  lands, 
made  application  to  the  Board  of  State  Land  Commissioners  for  leave 
to  purchase  the  same,  and  soon  thereafter  proposed  to  James  D.  Da- 
vidson that  he  take  some  of  the  lots,  as  there  were  more  than  he 
(Laack)  "could  handle."  Davidson  accepted  the  proposition,  and  an 
ag^rcemcnt  was  executed  upon  which  Davidson  paid  Laack  $80.  The 
written  agreement  was  subsequently  lost  or  destroyed  and  could  not 
be  produm  in  evidence.  Laadc.  who  was  called  as  a  witness  for  the 
appellee,  testified  that  the  agreement  was  to  the  effect  that  he  (Laack) 
was  to  have  the  first  8  lots  frontinq^  the  shore  lots,  and  that  thereafter 
the  remaining"  If)  lots  were  to  be  divided  e(]ual1y  between  him  nnd  Da- 
vidson. It  would  ap(>car  from  Laack's  testimony  that  the  agreement 
was  not  binding  upon  him,  for  he  testified : 

"I  could  give  him  eigbt  and  if  I  wHuted  to,  and  if  I  didn't  want  to  give  bim 
any  I  sbould  not  give  him  any.  It  was  my  option." 

In  1896  the  Board  of  State  Land  Commissioners  decided  adversely 
to  Laack's  application  as  to  a  considerable  portion  of  the  property  in- 
volved therein,  and  thereafter,  according  to  the  testimony  of  both 
Laack  and  Davidson,  the  agreement  which  they  had  made  was  can- 
celed, and  a  new  ag^rccment  was  made  on  or  about  January  27,  1S9T. 
when  Laack  executed  the  quitclaim  deed  to  Davidson  above  referred 
to.  The  testimony  is  that  the  former  ai^recment  was  not  canceled  by 
any  formal  act  of  cancellation,  but  was  by  both  parties  thereto  consid- 
ered no  longer  in  force,  for  the  reason  that  the  decision  of  the  Board 
of  State  Land  Commissioners,  above  referred  to,  had  rendered  its  per- 
formance impossible.  The  $80  paid  by  Davidson  to  Laack  was  re- 
tained by  the  latter,  and  it  constituted  the  consideration  for  the  quit- 
claim deed,  although  that  instrument  recited  a  consideration  of  $1  and 
other  good  and  valuable  considerations.  Tlie  question  arises  whether 
these  facts  are  sufficient  in  law  to  overcome  the  presumption  that  the 
land  is  community  property. 

If  one  marries  after  initiatin,£f  a  title,  it  is  his  separate  property  in 
all  cases  wherein,  by  the  doctrine  of  relation,  the  title  takes  effect  as  of 
the  time  of  the  first  act  iniliatini^  it,  as  in  the  case  of  a  settlement  un- 
der tlie  homestead  or  pre-emption  laws  of  the  United  States.  Harris 
v.  Harris,  71  Cal.  314,  12  Pac.  274 ;  Forker  v.  Henry,  21  Wash.  235, 
57  Pac.  811;  Gardner  v.  Burkhart,  4  Tex.  Civ.  App.  590,  23  S.  W. 
709.  Property  purchased  by  a  contract  before  marriage  but  not  paid 
for  until  after  marriage,  is  a!«?o  separate  property.  Lawson  v.  Ripley» 
17  La.  ?38;  Medlenka  v.  DowniIli,^  59  Tex.  32;  Wade's  Succession, 
21  La.  Ann.  343.  In  Medlenka  v.  Downing,  land  was  purchased  in 
84  C.C.A.— 22 
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1853  by  one  whose  wife  died  soon  after  the  purchase.  In  1854  he  mar- 
ried again.  It  was  held  that  the  payment  of  a  portion  of  the  purchase 
money  soon  after  the  second  marriage  would  raise  no  presumption 
that  the  money  used  was  the  community  fund  of  tlie  husband  and  bis 

second  wife  In  Wade's  Succession,  it  was  held  that  where  an  unmar- 
ried woman  enters  into  an  aijrccment  in  writing  before  a  notary  pub- 
lic for  the  purpose  of  purchasing  real  property,  makes  a  cash  pay- 
ment for  a  portion  of  the  price,  and  gives  her  notes  for  the  balance, 
due  at  a  future  date,  and  she  marries  &fore  the  maturity  of  the  notes, 
the  property  thus  acquired  will,  as  between  the  husband  and  wife,  form 
a  portion  of  her  separate  estate. 

The  case  principally  relied  on  by  the  appellee  is  Barbet  v.  Lang- 
lois,  5  La.  Ann.  212.  In  that  case  the  plaintiff  and  Andre  Langlois 
intermarried  in  the  year  1818.  At  the  time  of  the  marriage  Lang- 
lois  owned  and  possessed  a  tract  of  land  fronting  on  a  bayou.  During 
the  marriage  he  purchased  from  the  United  States,  by  virtue  of  his 
n'^ht  of  preference  as  a  front  proprietor,  the  lands  lyinc;-  in  the  rear 
of  his  estate,  which  he  was  allowed  to  purchase  under  the  act  of  1811, 
giving  to  every  person  in  Louisiana  who  owned  a  tract  of  land  bor- 
dering on  a  river,  creek,  bayou,  or  water  course  the  right  to  purchase 
the  vacant  land  adjacent  to  and  bade  of  his  tract  to  a  depth  of  40 
arpents.  It  was  held  that,  since  the  right  of  acquisition  of  the  ad- 
joininc:  lands  existed  in  Langlois  prior  to  the  marriage,  the  land  be- 
came his  separate  property  although  paid  for  durinq-  the  marriatie. 
That  doctrine  was  affirmed  in  Succession  of  Morgan,  12  La.  Ann.  153, 
in  which  it  was  held  that,  where  the  front  tract  on  a  river  belonged 
to  the  husband  before  the  marriage,  the  double  concession  purchased 
by  him  after  the  marriage  under  the  act  of  Congress  of  June  15, 
IS??,  which  was  enacted  after  the  marriap:e,  became  the  property  of 
the  husbantl,  and  that  the  only  rij^ht  of  the  community  was  to  claim 
reimbursement  of  the  sum  paid  therefor  if  the  payment  was  made  out 
of  the  community  funds.  The  court,  following  Barbet  v.  Langlois, 
said: 

'^at  the  cause  of  the  acqiiliitl<m  preceded  the  marriage  la  a  matter  whtcb 
can  hardly  admit  of  any  doubt** 

But  in  the  present  case  it  cannot  be  said  that  the  cause  of  the  ac- 
quisition preceded  the  marriage,  or  that  at  the  time  of  the  marriage 
J.  D.  Davidson  possessed  any  right  to  purchase  the  property  in 
controversy,  or  had  any  contract  for  the  acquisition  of  such  a  right 
or  had  taken  any  step  back  to  which  the  title  related.  The  agree- 
ment which  he  made  with  Laack  in  18;)(j.  it  would  seem  from  the 
evidence,  created  no  binding  obligation  upon  tlie  latter.  But  it,  in- 
deed, it  were  otherwise,  the  result  would  be  the  same,  for  that  agree- 
ment had  been  abandoned  b\'  both  the  parties  thereto  before  the  mar- 
riage took  place,  and  at  the  time  of  the  marriage  there  was  no  agree- 
ment in  existence. 

Again,  it  is  to  be  observed  that  that  agreement  did  not  describe 
or  mention  the  property  which  is  in  controversy.  If  it  had  been  car- 
ried into  effect,  it  cannot  be  known  that  any  of  that  property  could 
have  been  acquired  by  Davidson.   It  is  true  that  the  constderatioD 
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iipoo  which  the  quitclaim  deed  from  Laack  to  Davidson  was  made 
had  been  paid  some  time  prior  to  the  marriage,  but  neither  that  pay« 

mcnt  nor  its  retention  by  Laack  np  to  and  after  the  date  of  the  mar- 
riage created  any  ri<^dit  in  Davidson  as  to  the  land  involved  herein, 
or  imposed  any  oblij^ntinn  upon  Laack  except  to  repay  the  money, 
and  Laack  testified  tiiat  lie  would  have  paid  it  back  if  he  had  not 
made  the  new  agreement.  The  ^rliest  date  at  which,  in  the  history 
of  the  title,  Davidson  possessed  any  right  as  to  the  land,  was  Janu- 
ary 27,  1897,  the  date  of  the  quitclaim  deed. 

A  case  in  point  is  Akcn  v.  JefFcrson,  (15  Tex.  137.  Tn  that  case  the 
husband  had  purchased  certain  land  before  the  marriage.  After  the 
marriage  he  compromised  a  suit  brought  against  him  for  the  land 
by  paying  half  of  its  value.  The  original  purchase  money  was  his 
separate  property.  The  compromise  money  was  community  property. 
The  couit  ruled  that  if  the  husband  acquired  a  good  title  by  the  first 
fmrchase  or  by  limitation,  before  his  marriage,  all  the  land  was  his 
separate  property;  but  that  if  he  did  not  have  title  at  the  time  of  his 
marriai^e,  it  was  all  community  property'.  In  Johnson  v.  Johnson,  11 
Cal.  200,  lO  Am.  Dec.  774,  the  hui»band  at  the  time  of  the  marriage 
was  in  possession  of  certain  lots  to  which  he  had  no  title;  his  claim 
heing  based  upon  an  instrument  not  under  seal.  After  the  marriafre 
he  purchased  the  lots,  paying  ^erefor  from  the  common  funds.  It 
was  held  that  the  land  was  community  property.  While  in  some  of 
the  states  in  wliich  the  law  of  community  property  obtains,  the  hus- 
band may  dispose  of  the  community  property,  the  rule  is  otlierwise 
in  the  state  of  Washington,  where,  altliough  the  husband  has  the  man- 
agement and  control  of  the  community  property,  he  cannot  convey  or 
incumber  it  unless  the  wife  joins  with  him  in  executing  the  deed  or 
the  instrument  of  incumbrance.  1  Hill's  Ann.  St.  &  Codes,  §  1400; 
Holyoke  v.  Jackson,  3  Wash.  T.  239,  3  Pac.  841. 

T!ic  decree  is  reversed,  and  the  cause  remanded,  with  instructions 
to  dismiss  the  bill. 

« 

HUNT,  District  Judge  (dissenting).  I  am  constrained  to  dissent, 
and  deem  it  proper  to  give  my  reasons  briefly. 

The  preference  right  to  buy  the  land  involved  in  this  suit,  together 
with  other  lands,  was  in  Laack  prior  to  March  25,  1895.  This  pref- 
erence rij.,dit.  together  with  the  rijj^ht  of  assij^Miment  thereof,  was  ex- 
pressly conferred  by  the  statutes  of  the  state  of  Washington.  Sec- 
tions 2175,  2176,  Ballinf^r's  Ann.  Codes  &  St  It  was  pursuant 
to  these  statutory  provisions  that  Laack  on  March  25,  1895,  filed 
application  to  acquire  title  to  abutting  lands,  including  the  particular 
lands  affected  by  thi'--  liti.L:^ation.  TIk  reafter,  on  September  9,  1S9G, 
the  ijoard  of  State  l^and  Commissioners,  rcferrir^L;*  to  the  applica- 
tion of  Laack.  made  formal  finding  that  Lan  1.  was  entitled  to  pur- 
chase certain  lands,  including  these  particular  lots.  Within  a  few 
months  thereafter,  Laack  orally  agreed  to  sell  to  James  D.  Davidson 
a  right  to  buy  part  of  the  lands  which  he  was  entitled  to  purchase, 
and  Davidson  then  paid  him  eight}'  dollars  as  a  consideration.  The 
understanding  seems  to  have  been  that  Laack  should  have  the  first 
eight  shore  lots  to  be  obtained,  and  then  Davidson  should  have  eight, 
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if  they  were  there,  and  if  there  were  any  still  remaining  they  were 
to  select  lots  alternately,  with  a  view  to  sharinp^  equally.  They  then 
went  to  the  office  of  Mr.  Bronson,  Laack's  counsel,  and  made  a  writ- 
ing of  their  ag^emcnt,  whereby  Laack  bound  himself  to  convey  por- 
tion of  the  lots  to  Davidson.  The  loss  of  this  contract  is  unfortunate, 
but  that  a  written  contract  of  sale  existed  is  clearly  proven.  There 
is  no  failure  to  prove  a  writinc;  of  sale,  but  lack  of  proof  of  exactly 
what  lots  were  specified  in  the  writing.  But  a  lick  of  proof  of  de- 
scription should  not  defeat  appellee's  rights,  if  Davidson  s  rights  to 
the  lots  were  acquired  under  the  written  contract  with  Laack,  and 
provided  Davidson's  rig^hts  thereafter  passed  to  appellee.  The  stat- 
utes of  Washington  prescribe  that  where  no  application  for  purchase 
was  pending,  sales  of  shore  lands  should  be  made  as  school  and  grant- 
ed lands  are  sold.  As  it  is  not  contended,  however,  that  Davidson 
bought  as  he  would  have  had  to  buy  if  there  had  been  no  applica- 
tion to  purchase  the  lots  pending,  it  follows  that  he  must  tic  to  some 
application  for  purchase,  or  his  whole  case  falls.  Now,  in  the  coarse 
of  events,  Laack  had  directed  the  release  of  rights  to  buy  certain  of 
the  lots  embraced  within  his  original  application,  so  that  when  title 
was  to  be  conveyed  by  the  state,  there  were  not  as  many  lots  to  be 
divided  between  Davidson  and  Laack  as  were  applied  for  in  the  ap- 
plication of  Laack.  Laack  and  Davidson,  however,  agreed  on  a 
distribution  of  what  there  was,  and  on  January  27,  1897,  I^ck  quit- 
claimed to  Davidson  his  interest  in  certain  parcels  applied  for,  in- 
cluding the  lots  in  question,  and  assigned  all  his  riq^hts  to  purchase 
the  same  from  the  state.  Meanwhile  Davidson  had  married  on  Jan- 
uary 19,  1897.  Laack  never  asked  for,  and  Davidson  never  offered, 
any  new  consideration  for  the  quitclaim  deed.  Laack,  who  seems  to 
have  had  a  high  idea  of  the  obligations  he  was  under  by  his  first  writ- 
ten agreement,  says  that  the  only  change  between  the  new  and  old 
contracts  was  "different  lots  were  given  to  Davidson,"  and  that  this 
was  "because  Davidson  told  me  there  was  nothing  left."  The  evi- 
dence is  also  that  Laack  said  to  Davidson  that  they  would  take  what 
was  left;  and  the  deed  was  made.  Laack  was  not  very  definite  in 
his  testimony  as  to  the  circumstances  under  which  the  quitclaim  deed 
was  passed.  In  part  of  his  testimony  he  said  that  he  aiid  David- 
son had  made  a  new  agreement,  and  in  another  part  he  said  that  the 
money  was  paid  under  the  old  agreement.  The  witness  was  appar- 
ently confused  by  tlic  many  questions  put  to  him  in  the  endeavor  to 
elicit  from  him  statements  which  would  justify  the  conclusion  that 
the  old  agreement  was  canceled  or  abandoned.  Toward  the  dose 
of  his  examination,  when  asked  whether  it  was  not  under  the  "ntvf 
bargain"  and  "new  arrangement"  that  Davidson  purchased  these  lots 
from  the  state,  the  witness  replied:  '*\\'ell,  I  will  tell  you.  Of  course 
we  made  a  new  bargain,  but  the  old  barj^ain  was  there,  and  the  mon- 
ey was  there  on  the  old  bargain ;  the  money  was  right  with  it,  so 
I  don't  know  whether  it  was  a  new  bargain  or  old  biargain."  And, 
again,  when  asked  if  he  had  not  acted  under  ''the  old  agreement,*' 
the  witness  said:  "It  was  the  same  thing.  I  don't  see  what  is  the 
difference  between  the  old  and  the  v.rw.  It  is  n1l  the  same  tlilnii, 
anyhow,  pretty  near."   Without  quoting  further  from  the  testimony 
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of  the  witness  himself,  it  is  plain  that  his  right  to  purchase  was  the 
only  basis  of  Davidson's  right,  and  I  think  uiat  the  most  reasonable 
construction  to  be  put  upon  his  evidence,  when  considered  with  the 
record  facts,  is  that  the  quitclaim  deed  to  Davidson  was  ma  le  in  ful- 

filhiicnt  of  the  contract  to  convey,  which  was  drawn  by  Mr.  Bronson, 
and  for  which  Davidson  paid  Laack  the  eighty  dollars  paid,  which 
Laack  had  retained.  If  the  parties  had  intended  to  abandon  the  old 
agreement,  notliing  would  have  been  so  natural  as  for  Davidson  to 
have  paid  additional  money,  or  for  Davidson  to  have  waited  and 
purchased  for  a  new  consideration  from  Laack,  after  the  state  had 
conveyed  to  Laack.  But  he  held  hard  to  the  preference  rif|[ht  of 
Laack  by  availing  himself  of  his  rights  obtained  in  consideration  of 
thp  money  originally  paid  to  T.aack.  I  am  therefore  forced  to  the 
opinion  that  in  the  whole  transaction  Davidson  dealt  with  Laack  in 
reliance  upon  his  right  to  purchase,  initiated  under  the  lost  agree- 
ment, and  that  he  received  nis  quitclaim  deed  in  the  carrying  out  of 
that  agreement. 

Believing  then  that  the  rights  of  Davidson  to  the  property  are  found- 
ed upon  the  first  agreement,  and  that  the  siib9pqn<Mit  f!eed  by  Laack 
to  him  was  but  the  perfecting  of  such  original  riglits.  and  was  meant 
to  be  such  by  both  parties,  and  it  appcarinc:  that  Oavidson  was  a  single 
man  when  these  rights  were  initiated,  the  law  regards  the  proj)erty 
as  separate,  and  prescribes  that  title  thereto  took  effect  as  of  a  time* 
before  community.  I  am  in  accord  with  the  opinion  of  the  court, 
laying  down  the  doctrine  of  community  property  generally,  that  prop- 
erty acquired  by  either  spouse  where  "the  title  or  cause  of  the  ac- 
quisition'* precedes  the  marriage  is  separate  and  not  community  prop- 
erty; but  I  would  not  exclude  this  case  from  within  the  application 
of  the  rule. 

The  preferential  right  of  Laack  was  valuable  and  legally  assign- 
able, and  I  cannot  agree  with  the  conclusion  that  there  was  an  aban-> 

doninent  of  the  contract  made  bv  Laack  with  Davidson,  assigning  an 
interest  in  property,  to  be  acquired  under  thi^  preferential  right. 

As  a  result  of  what  T  have  said,  it  shduld  follow,  in  my  judgment, 
that  Davidson's  rights  should  be  held  to  have  initiated  before  marriage, 
and  though  ^rfected  after  marriage  were  not  such  as  were  merged 
into  commumty  ownership,  but  were  capable  of  being  pass«]  by  him. 
I  think,  too,  that  the  evidence  shows  that  he  offered  the  property  for 
sale,  received  a  fair  market  price  therefor,  and  ought  to  be  held  to 
his  contract 
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nSH  T.  FIB8T  NAT.  BA2!K  OF  SBATTUB,  WASH. 

(Clnnlt  Court  of  AppeaiB,  Nlntb  Clrevlt  NOTemtNsr  4,  1907.) 

No.  1,187. 

PlBADTNn— Answer  rnx-NTERrrAiM 

An  answer  cuniitiued,  aud^  altliougb  lacking  in  cleamefls  of  statement, 
held  to  miffldeutly  plead  a  conatercJalm  as  against  a  general  dfifflmnvr. 

[Bd.  Note.— Vor  cases  In  point,  see  Cent  Dig.  vol'ss^  Pleading,  i  2M.] 

On  rehearing. 

For  former  opinion,  see  150  Fed.  524,  80  C.  C.  A.  266. 

Goodell  &  Edwards,  Ostrander  8z  Donohoc,  T.  B.  Reinstein,  W.  P. 
Johnson,  i'illsbur>',  Madison  &  Sutro,  and  Alfred  Suiro,  for  plaintiff 
in  error. 

James  Kiefer,  for  defendant  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  the  second  hearing  of  this 
case.   On  January  7, 1907,  the  j  udgment  of  the  lower  court  was  affirmed 

in  an  opinion  which  is  reported  in  150  Fed.,  524,  80  C.  C.  A.  266.  On 
March  11.  1907,  a  rehearing  was  ordered,  "solely  for  the  rehcnring 
of  llie  ca>e  upon  the  qiicstions  presented  by  the  (ieiiiurrer  to  that  por- 
tion of  the  answer  setting  up  a  counterclaim  against  Simpson  for  $2,- 
654.15." 

The  answer  is  lacking  in  clearness  and  precision  of  statement;  butupoo 
further  consideration  we  have  reached  the  conclusion  that  as  against  a 
general  dcmtirrer  it  should  be  cotT^trued  as  alleging:  that  Sol.  G.  Simp- 
son became  indebted  to  Fish  &  Loomis  in  the  sum  of  $2,654.15  for  mer- 
chandise sold  to,  and  freight  and  passengers  carried  for,  him  by  that 
firm  under  the  contract  therein  referred  to,  and  that  said  sum  has  not 
been  paid  b^  Simpson.  These  facts,  if  proven,  would,  under  the  rule 
announced  m  our  former  opinion,  entitle  the  defendant  to  set  oft  the 
ainount  of  such  indebtedness  acfainst  the  note  sued  on. 

Judgment  reversed,  with  direction  to  overrule  tlie  demurrer  to  tlie 
answer.    Mandate  forthwith. 
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C154  OT7.) 

WABB  T.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  BIghtti  Circuit  July  10*  IfiOT.) 

No.  2.431. 

1.  Cbimirai.  Law— Coivspuuot— Statute  of  LauiTATiONS— When  Coivspibact 

AND  SUBSBQTJSNT  OVBBT  ACTS  PulflSKABLS  AlTIB  COlfSPIBACT  AND  FOBK> 

EB  Overt  Acts  Babbed— Consoioub  PARiozPAfion  ov  Dhsndant  Within 
Tmbeb  Ykaius  Indispsnsabls. 

Where  a  conspiracy  has  hecn  formed  and  an  orert  act  has  been  done  in 

exwution  of  it  umrr  tliaii  ilii  -  <  >  i  ;irs  before  the  iilini^  of  an  iudictment. 
a  prosecution  for  Uiat  Goii&piracy  and  overt  act  la  barred  by  the  statute 
of  limitations. 

Wlien  In  such  a  case  subsequent  overt  acts  are  committed  under  the 
old  coijspirncy  within  the  three  years,  the  oxistonce  of  the  conspiracy 
ttiid  the  couscioua  participation  of  tlie  defenclant  therein  within  the  three 
years  are  indispensable  to  the  maintenance  of  a  prosecution  for  the  con- 
spiracy. But  if  these  facts  are  eatabUsbed  by  competent  evid^ce  such 
a  prosecution  may  be  sustained.' 

2.  Same— EviDKNCE— Pboof  of  Conspikacy  Befobf:  TiiK  iiiHEE  Years  Compb* 

CENT,  BUT  In. SUFFICIENT  TO  ESTABLISH  IT  WlTUIN  TUB  THBBB  TBABB.  * 

Proof  of  the  formntion  by  the  defendant  and  others,  more  than  three 
years  before  the  indictment,  of  Huch  a  conspinicy  as  that  charged  in  the 
indictment  and  of  an  overt  act  thereunder  prior  to  the  three  years.  Is  in- 
sufficient to  sustain  tlie  clinrge  of  a  conspiracy  within  the  three  years. 
But,  in  connection  with  evidence  aliunde  of  the  existence  of  the  con- 
spiracy and  of  the  defendant's  conscious  participation  In  it  within  the 
three  years,  it  is  competent  (  vlflnnce  for  the  ronsideratlon  of  the  July 
In  determining  the  isaue  i)ieseuted  by  the  Indu  tnient. 

3.  Same— Ovebt  Act  or  Co-consfikatob  Incompetent  to  I^tablisu  Con- 
nNVED  Exibtbncb  of  Conspibact. 

An  overt  act  committed  by  one  of  the  nllefred  co-conspirators  within 
the  three  years  pursuant  to  a  conspiracy  between  tiim  and  the  defendant, 
formed  and  followed  by  an  orert  act  more  than  three  yearn  prior  to  the 
filing  uf  the  Indictment  without  the  defend nnt's  consent  or  afrreement 
within  the  three  years  to  the  continued  exi.sieiicc  and  execution  of  the 
conspiracy.  Is  Incompetent  to  establish  Its  existence  and  his  participation 
therein  within  the  three  years. 

lEd.  Note. — Admissibility,  on  trial  of  joint  indictments,  of  acts  and 
declarations  of  conspirators  and  codefeudants  after  accomplishment  of 
object  see  note  to  Sorenson     United  States,  74  C.  G.  A.  472.] 

4.  Conspibact— IssuK  oi  Joint  Assknt  to  Existence  and  Execution  of  Old 

CoNSPiBAcnr  Govebneu  by  Saue  Bules  as  laavK  or  Formation  or  Mew 
Owe. 

The  same  rules  of  law  and  evidence  govern  the  trial  and  decision  of  tile 
issue  whether  or  not  a  defendant  Jointly  with  others  consented  or  agreed 
to  the  existence  of  a  former  conspiracy  within  the  three  years  and  the 
subserjuent  execution  of  It,  which  control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,  where  that  is  the  mu  ial  issue. 

XSb  CoNTBAOTS— Homestead  Law— Agbeement  to  PaoctrRE  Citizens  to  ICntkb 
Lands  THEBCtTNnrat  and  Grant  Use  to  Another  Until  Final  Pboof  Un- 

1,AWFUL. 

An  apreeinent  to  procure  qiiMlifind  citizens  to  enter  lands  under  tlie 
general  homestead  law  and  to  •.ivuni  Uieir  use  to  another  until  they  should 
make  final  proof  or  dlspos(>  *  *  their  taoldinsi,  without  the  reservation  of 
Bny  part  of  this  use  for  the  r '^idenre  ther^^n  or  the  cultivation  thereof 
by  the  entrj.  uieii,  is  inconsistent  with  the  purpose  and  spirit  and  Tlolative 

1  See  note  at  end  of  case. 
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Of  tli«  tefins  of  the  law,  although  no  contract  Is  made  regaining  Uw  dis- 
position of  the  title  which  may  be  obtained. 

6.  Cbiminal  Law— Appeal  and  Ebbor— Bxckptiozi  Fails  Ukless  Escobd 

Shows  Ruling  Challenged  Cbboneous. 

Where  evidence  Is  admitted  In  the  course  of  the  trial  for  certain  pur- 
poses, an  exception  to  a  pnrHpraph  In  the  ctinrge  of  the  court,  which  de- 
clares that  this  evidence  vsats  properly  adirjitted  for  these  purposes,  in  the 
absence  of  any  request  to  the  court  to  c  v  Jude  any  spe<dflc  evidoicc  or 
to  limit  Its  effect,  and  in  the  iibsen<^e  <)f  nay  objection  or  exception  to 
ItM  aclmissiou,  and  in  the  abneuce  oi  any  siH.>L-ificutlon  of  the  particular 
erldeooe  cballenged.  Is  unavatUnc  beeanse  in  such  a  case  the  record  fnils 
to  prove  the  error,  and  the  presnmptlon  ttiat  the  action  ni  the  court  be- 
low was  right  must  prevail. 

[Bd.  Note.— For  eases  in  point,  tee  Cent  Dig.  vol.  15.  Orlmlnal  Law* 
I  2619.1 

PhlllpR.  DlRfrict  JudgS^  disseiltlllg. 
(Syllabus  by  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dbtrict 

of  Nebraska. 

T.  J.  Mahoney  and  lienry  Frawley,  for  plaintiff  in  error. 
Charles  A.  Go??  and  Sylvester  R.  Rush,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHIUPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  On  November  24,  1905,  and  on  No- 
vemher  28,  1905,  Ware,  the  defendant  below,  Frank  W.  Lambert, 

and  Harr\  Welch  were  indicted  under  section  6440  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1001,  p.  SGTG],  for  conspiring  to  defraud 
the  United  States  of  the  title,  possession,  and  use  of  certain  tracts  of 
land  by  means  of  fraudulent  entries  under  the  homestead  laws.  The 
first  indictment  relates  to  entries  under  sections  2289,  2290,  2304,  Rev. 
St.  [U.  S.  Comp.  St.  1901,  pp.  1388,  1389,  1413],  the  general  home- 
stead law,  and  the  second  to  entries  under  the  Kmcaid  act  (Act  April 
28,  1904,  c.  1!^01,  Stnt.  [U.  S.  Comp.  St.  Supp.  1005,  pp.  325, 
which  authorizes  each  homesteader  to  enter  480  additional 
acres  contiguous  to  his  original  homestead  in  a  certain  specified  dis- 
trict. The  defendant  was  tried  alone  on  the  two  indictments  and 
found  guilty  on  all  the  counts  of  the  second  and  on  all  but  one  of  the 
nine  counts  of  the  first  indictment. 

Kach  of  the  connf'^.  of  the  indictment  changed  a  con^^piracy  and 
an  overt  act  thereunder  withm  three  years  of  the  fihng  of  the  indict- 
ment in  which  it  was  found.  There  was  evidence  of  a  conspiracy 
between  Ware  and  Lambert  to  cause  fraudulent  entries  under  the 
homestead  laws  and  of  an  overt  act,  the  procurement  of  one  McKib- 
ben  to  make  a  fraudulent  affidavit  and  application  for  a  homestead 
entry  more  thnn  three  years  before  the  indictments  were  filed,  so 
that  a  prosecution  for  that  conspiracy  and  act  was  barred  by  the  stat- 
ute of  limitations.  There  was  substantial  evidence  that  within  tlie 
three  years  Lambert  caused  homesteaders  to  make  fraudulent  entries, 
charged  Ware  upon  his  account  books  for  expenses  and  services  in 
causmg  these  entries,  in  building  shacks  upon  the  lands  entered  in 
order  to  enable  the  homesteaders  to  prove  their  right  to  title,  and  in 
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maintaining  the  claims  of  the  homesteaders,  pursuant  to  the  con« 
spiracy  of  1902,  and  that  Ware  knew  of  some  of  these  acts,  exam- 
ined &ese  account  books,  and  paid  Lambert  for  these  acts  pursuant 

to  the  agreement  of  1902.  By  a  request  for  a  peremptory  instruction 
and  hv  other  rer|iie';ts  for  instructions,  which  were  denied,  counsel 
for  the  defendant  presents  this  question : 

Where  the  conspiracy  was  formed  and  an  overt  act  was  done  in 
pursuance  of  it  more  than  three  years  prior  to  the  indictment,  and 
overt  acts  were  subsequently  done  in  the  execution  of  it  within  the 
three  years,  may  one  of  the  conspirators  be  successfully  prosecuted 
for  it?  The  question  is  answered  in  the  negative  in  U.  S.  v.  Owen 
CD.  C.)  32  Fed.  634,  U.  S.  v.  McCord  (D.  C.)  72  Fed.  I  ^O,  165,  and  in 
Kx  parte  Black  (D.  C.)  147  Fed.  811.  It  is  answered  in  the  af- 
hrinative  in  U.  S.  v.  Greene  (D.  C.)  115  Fed.  343,  347,  349,  350,  U. 
S.  V.  Greene  (D.  C.)  146  Fed.  803,  889,  Lorenz  v.  U.  S.,  24  App.  Cas. 
Dist.  of  Columbia,  337,  387,  U.  S.  v.  Bradford  (C.  C.)  148  Fed.  413, 
416,  419,  U.  S.  V.  Brace  (D.  C.)  149  Fed.  874,  876,  Commonwealth 
V.  Bartilson,  85  Pa.  48?,  m.  People  v.  Mather,  4  Wend.  (N.  Y.)  259, 
21  Am.  Dec.  122,  American  Fire  Ins.  Co.  v.  State,  75  Miss.  24,  35,  22 
South.  99,  102,  and  Ochs  v.  People.  25  111.  App.  379,  414.  After  a 
careful  reading  and  consideration  of  these  and  other  authorities,  our 
conclusions  are  that  the  true  answer  to  this  question  is  that  the  ex- 
istence of  the  conspiracy  and  the  conscious  participation  of  the  de- 
fendant therein  within  the  three  years  are  indispensable  to  the  main- 
tenance of  such  a  prosecution ;  but  that,  if  these  facts  are  established 
by  competent  evidence,  such  a  prosecution  may  be  sustained.  Proof 
of  the  formation  by  the  defendant  and  others,  more  than  three  years 
before  the  indictment,  of  such  a  conspiracy  as  that  charged  in  the  in- 
dictment under  which  an  overt  act  has  been  done  prior  to  llie  three 
years,  is  insufficient  to  sustain  the  charge  of  a  conspiracy  within  the 
three  years.  But  in  connection  with  evidence  aliunde  of  the  existence 
nf  the  same  conspiracy,  and  of  the  defendant's  conscious  participation 
therein  within  the  three  years,  it  is  competent  evidence  for  the  consid- 
eration of  the  jury  in  determining  tlie  issue  presented  by  the  indict- 
ment. An  overt  act  committed  by  one  of  the  alleged  conspirators  with- 
in the  three  years  pursuant  to  a  conspiracy  between  him  and  the  de- 
fendant, formed  and  followed  by  an  overt  act  more  than  three  years 
prior  to  the  filing  of  the  indictment  without  the  defendant's  consent 
or  agreement  within  the  three  years  to  the  continued  existence  and 
to  the  execution  of  the  conspiracy,  is  incfimpetent  to  establish  its  ex- 
istence and  his  parLicipatiuu  therein  vviLiuii  the  three  years. 

The  offense  under  section  5440  is  the  conspiracy,  not  the  conspiracy 
and  the  overt  act  "The  provision  of  the  statute,"  says  the  Supreme 
Court,  "tiiat  there  must  be  an  act  done  to  effect  the  object  of  the  con- 
spiracy, merely  affords  a  locus  penitcntine,  so  that  before  the  act  done 
either  one  or  all  of  the  parties  may  abandon  their  desit,ni,  and  tinis 
avoid  the  penalty  prescribed  by  the  statute."  XJ.  S.  v.  Britton,  108 
U.  S.  199,  205,  2  Sup.  Ct.  525,  27  L.  Ed.  703.  So  that  there  is  a  locus 
penitentiae  after  the  performance  of  each  overt  act  and  a  presumption 
of  the  innocence  of  the  defendant,  and  if,  after  the  performance  of 
the  first  overt  act,  a  defendant  abandons  the  design  of  the  conspiracy, 
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and  the  prosecution  of  the  conspiracy  and  of  the  first  overt  act  becomes 

barred  by  the  statute,  the  overt  acts  of  other  conspirators  within  the 

llircc  years  in  the  performance  of  the  ol<1  conspiracy  without  the 
C(»nsciuus  participation  of  tlic  defendant  ou<;ht  not  to  cbarL^c,  and 
cannot  charge  him  with  the  ottense,  because  iliey  fail  to  evidence  his 
intent  to  violate  the  law  within  the  three  years. 

On  the  other  hand,  the  offense  denounced  by  section  5440  is  not 
the  mere  formation,  but  the  existence,  of  the  conspiracy  and  its  exe- 
cution. And  if  l)y  the  apfreemcnt,  or  by  the  joint  assent  of  the  de- 
fendant and  one  or  more  other  persons,  within  the  tliree  years,  the 
unlawful  scheme  of  tlie  conspiracy  is  to  be  prosecuted,  and  an  overt 
act  is  subsequently  done  to  carry  it  into  execution,  the  mere  fact  that 
the  same  parties  had  conspired  and  had  wrought  to  accomplish  the 
same  or  a  like  purpose,  more  than  three  years  before  the  filing  of  the 
inflictment,  on^^ht  not  to  con<=titnte,  and  fine*;  not  constitute,  a  defense 
to  the  charge  of  the  conspiracy  withiti  ihe  three  years. 

The  saiTie  rules  of  law  and  of  evidence  govern  the  trial  and  the 
decision  of  the  issue  whether  or  not  the  defendant  jointly  with  others 
consented  or  agreed  within  the  three  years  to  the  existence  of  the  con- 
spiracy and  the  subsequent  execution  of  its  scheme  which  control  the 
trial  of  the  issue  whetlicr  or  not  tlic  conspiracy  was  originally  formed, 
where  that  is  the  crucial  (piestion.  Evidence  must  be  produce«l  from 
which  a  jury  may  reasonably  infer  the  joint  assent  of  the  minds  of 
the  defendant  and  of  one  or  more  other  persons  within  the  three  years 
to  the  existence  and  the  prosecution  of  the  unlawful  enterprise.  Until 
such  evidence  is  produced,  the  acts  and  admissions  of  one  of  the  al- 
leged conspirators  are  not  admissihle  again.st  any  of  the  others  unless 
the  court  in  its  discretion  |)ermits  their  introduction  out  o£  their  order. 
But  where  evidence  has  been  produced  from  which  the  joint  assent 
of  the  defendant  and  one  or  more  other  persons  within  the  three  years 
to  the  existence  and  execution  of  the  conspiracy  may  reasonably  be 
inferred  by  the  jury,  then  any  subsequent  act  or  declaration  of  one  of 
the  parties  in  reference  to  the  common  object  which  forms  a  part  of 
the  rrs  gcstie,  may  be  given  in  evidence  against  one  of  the  others  who 
has  consented  to  the  enterprise.  And  the  joint  assent  of  the  minds  of 
a  defendant  and  others  within  the  three  years  to  the  existence  and 
execution  of  the  conspiracy  may  be  found  by  the  jury  like  any  other 
ultimate  fact  as  an  inference  from  other  facts  proved.  Drake  v.  Stew- 
art. 22  C.  C.  A.  KM,  lo:.  TO  Fed.  lin,  113. 

Tn  view  of  the^e  rules  of  law  and  the  facts  of  this  case,  was  there 
error  in  the  refusal  of  the  court  below  to  give  the  instructions  re- 
quested by  counsel  relative  to  this  question?  The  main  issue  at  the 
trial  involved  the  character  of  the  agreement  between  Ware  and  Lam- 
bert, which  was  made  in  the  summer  or  fall  of  1902,  and  more  than 
tliree  years  l)efore  the  filing  of  the  indictment.  Ivambert  testified, 
in  elTcct,  that  this  contract  was  that  he  should  procure  qualified  home- 
steaders to  enter  public  lands  within  the  inclosure  of  the  U.  B.  I.  T,and 
&  Cattle  Company,  a  corporation  of  which  Ware  was  president; 
that  he  should  erect  a  building  for  each  of  them  upon  their  lands  in 
order  to  enable  them  to  prove  up  and  secure  title;  that  he  should 
cause  them  to  prove  up  and  procure  title  to  their  respective  tracts 
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from  the  United  States,  to  give  to  Ware  the  use  of  these  lands  for 
grazing  purposes  until  they  obtained  title  under  the  homestead  laws, 
and  tiien  to  convey  the  lands  to  him  for  $150  for  each  quarter  sec- 
tion ;  and  that  Ware  aijrppd  to  pay  this  $150  for  each  quarter,  to  pay 
all  the  expenses  of  the  homesteaders  including  their  expenses  of  travel 
and  their  fees  at  the  land  office  and  to  pay  Lambert  his  expenses  and 
$50  for  each  homesteader  whom  he  procured  to  carry  out  this  agree- 
ment Ware  admitted  that  he  made  an  agreement  with  Lambert,  but 
he  testified  that  he  never  made  any  contract  to  buy  or  to  take  the  title 
to  anv  of  these  lands.  He  insisted  that  the  limit  of  the  agreement 
was  that  he  should  pay  the  necessary  expenses  of  the  homesteaders 
ill  filing  and  making  improvements  upon  their  lands  until  they  se- 
cured title  in  consideration  that  they  should  give  to  him  the  use  of 
these  lands  for  grazing  purposes  until  they  proved  up  and  secured 
their  titles  from  the  government.  Whatever  the  terms  of  the  agree« 
mcnt  ii^n\-  have  been,  there  was  ample  evidence  to  sustain  a  finding 
by  the  jury  that  it  constituted  an  unlawful  consjiiracy  to  defraud  the 
United  States  of  the  possession,  use,  and  title  of  these  lands.  There 
was  also  persuasive  evidence  that  Lambert  procured  one  McKibben 
to  make  an  entry  under  this  agreement  more  than  three  years  before 
either  of  the  indictments  were  found,  that  there  was  no  new  or  dif- 
ferent agreement  subsequent  to  that  titiie,  and  that  in  the  execution 
of  this  agreement  he  procured  withm  the  three  years  at  least  15  per- 
sons to  enter  tracts  ot  land  within  the  inclosure  of  the  U.  B.  L  Com- 
pany, constructed  shacks  upon  some  of  these  tracts,  took  leases  of 
some  of  them  from  the  homesteaders  to  Ware  for  99  years,  paid  all 
the  expenses  of  the  homesteaders,  charged  these  expenses  as  they 
were  paid,  to  Ware,  in  his  account  books,  wherein  they  were  suf- 
ficiently set  forth  to  inrlicate  their  cdiaractcr,  that  he  showed  these 
books  to  Ware,  who  looked  at  the  books  and  at  the  entries,  and  that 
he  and  Ware  balanced  up  from  the  information  which  they  obtained 
from  these  books,  and  Ware  paid  the  charges  against  him  thereon 
to  the  amount  of  $1,906.73.  None  of  the  homesteaders  ever  spent 
a  day  or  a  night  in  the  shacks  upon  tlie  hifid  which  they  entered  or 
cultivated  or  used  a  foot  of  it.  The  defendant  himself  testified  that 
during  the  three  years  prior  to  the  indictment  he  received  these  leas- 
es, looked  at  the  account  books  of  Lambert  and  at  the  entries  there- 
in, and  paid  the  charges  thereon,  and  during  all  this  time  he  had  the 
exclusive  use  of  the  lands  upon  which  these  homesteaders  filed.  Here 
was  substantial  evidence  of  the  joint  assent  of  the  minds  of  Ware 
and  Lambert  within  the  three  years  to  the  existence  and  execution 
of  the  conspiracy  to  defraud  the  United  States  of  the  possession,  use, 
and  title  of  these  lands,  and  of  the  conscious  participation  of  the  de- 
fendant therein,  and  hence  there  was  no  error  in  the  refusal  of  tiie 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 

The  second  request  of  his  counsel  upon  this  subject  was  that,  un- 
less the  jury  found  that  the  unlawful  agreement  between  Ware  and 
Lambert  charged  in  the  indictment  was  made  and  the  first  overt  act 
under  it  was  done  within  three  years  prior  to  the  filing  of  the  indict- 
ments, or  of  one  of  them,  they  must  find  a  verdict  of  not  guilty,  and 
this  request  was  rightly  refused  because,  although  the  unlawful  agree- 
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nient  was  made  and  the  first  overt  act  under  it  was  done  prior  to  die 
three  years,  yet  if,  within  the  three  years,  the  minds  of  tiie  defend- 
ant and  Ware  met,  and  they  agreed  or  assented  to  the  existence  and 

execution  of  the  unlawful  conspiracy  within  the  three  years,  and  the 
defendant  consciously  participateU  therein,  he  was  still  guilty  of  the 
offense  charged. 

The  third  request  called  to  our  attention  was  that  if  the  jury  found 
that  whatever  agreement  was  made  between  Ware  and  Lambert  in 

respect  to  the  matter  of  procuring  filings  and  entries  to  be  made  upon 
lands  of  the  United  vStntcs  was  made  prior  to  the  filing  of  either  in- 
dictment, and  that  all  the  filings  and  entries  given  in  evidence  were 
made  or  procured  in  pursuance  of  that  agreement  without  a  new 
agreement  or  conspiracy  between  the  defendant  and  Lambert,  then  the 
jury  must  return  a  verdict  for  the  defendant.  But  this  request  was 
mi^eadii^,  and  hence  rightly  refused  because  it  declared  that  a  new 
agreement  or  conspiracy  in  respect  to  the  procuring  of  the  filings  and 
entries  was  indispensable  to  a  conviction  when  a  joint  assent  of  the 
minds  of  Ware  and  Lambert  within  the  three  years  to  the  existence 
and  execution  of  the  old  conspiracy  and  Ware's  conscious  participa- 
tion therein  were  sufficient  to  constitute  the  offense* 
The  fourth  request  was  that: 

**The  presuniiitioii  of  Innocence  continues  with  the  defendant  throuphont  th© 
entire  trial,  until  the  jury  is  satisfied  beyond  a  reasonable  doubt  of  bis  guilt, 
and  unless  upon  a  consideration  of  all  the  evidence  In  the  ease  you  are  con- 
vlmtMl  of  his  f!:uilt  beyond  a  roas<innblo  (Imil  t.  and  likewise  that  he  (^)^lInitt*^ 
the  olTense  charged  within  the  period  of  three  years  l)efore  the  24th  day  of 
November,  1905,  It  will  be  your  duty  to  return  a  verdict  of  not  guilty." 

The  court  did  not  p^ive  any  part  of  this  request  in  the  words  of 
counsel.  But  it  instrncted  the  jury  in  its  own  words,  satisfactorily 
to  counsel  for  the  defendant,  upon  the  presumption  of  innocence,  and 
then,  taking  the  first  count  of  one  of  the  indictments  as  its  text,  it 
instructed  them  that  the  defendant  was  charged  with  unlawfully  con- 
spiring with  Lambert  and  others  on  the  28th  day  of  November,  1902, 
to  defraud  the  United  States  of  the  title  and  use  of  its  lands  and  with 
inducing  and  hiring  one  Rnnn  on  the  28th  day  of  November,  190^>,  to 
file  a  fraudulent  application  to  enter  a  tract  of  land  as  a  homestead ; 
that  the  offense  was  the  conspiracy,  the  unlawful  agreement  charged ; 
that  the  combination  or  agreement  as  charged  in  the  indictment  roust 
be  proved ;  that  it  had  pennitted  the  introduction  of  evidence  of  the 
^TcKibben  entry  and  of  other  entries  not  named  in  the  indictments,  but 
that  this  evidence  "was  received,  not  for  the  purpose  of  beincr  the  basis 
upon  which  the  government  would  be  entitled  to  a  verdict  of  guilty, 
but  it  was  received  solely  for  the  purpose  of  throwing  light  upon 
the  transactions  mentioned  in  the  indictment  so  far  as  it  might  in 
determining,  first,  whether  or  not  there  was  a  conspiracy  such  as 
charged  upon  the  part  of  any  of  the  parties  connecter!  with  said  entry, 
and.  secondly,  to  determine  the  motive  and  intent  of  the  parties  in 
entering  into  such  conspiracy  or  agreement.  But  unless  you  find 
the  defendant  guilty  beyond  a  reasonable  doubt  upon  one  or  more  of 
these  specific  arrangements  or  overt  acts,  alleged  in  the  indictment, 
or  at  least  upon  one  of  them,  you  cannot  find  him  guilty,  even  if  you 
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should  believe  him  guilty  of  an  unlawful  conspiracy  or  agreement 
in  respect  to  any  of  these  matters  which  are  not  specificalb  cred 
in  the  indictment.  He  is  upon  trial  for  the  specific  acts  charged  in 
the  indictment,  and  those  only,  and  von  cannot  find  a  verdict  of  guilty 
for  some  oilier  act  not  charged  m  the  indictment."  The  conspiracy 
was  cbarged  within  the  three  years  in  every  count  of  the  indictments. 
The  court  instructed  the  jury  that  the  conspiracy  was  the  offense; 
that  it  must  be  proved  as  charged  in  the  indictment ;  that  they  could 
not  find  the  defendant  guilty,  although  they  believed  he  had  entered 
into  an  unlawful  conspiracy  to  cause  the  McKibben  entry;  but  that 
they  must  find  a  conspiracy  as  charged  in  the  iiidicunents  to  procure 
the  entries  of  the  lands  there  specified.  The  jury  could  not  have  failed 
to  understand*  in  the  face  of  these  instructions,  that  they  must  find  the 
existence  of  the  conspiracy  within  the  three  years,  and  hence  there  was 
no  error  in  the  refusal  oi'  tlie  fourth  request.  Where  a  rule  or  prin- 
ciple of  law  is  declared  l)y  the  court  in  its  general  charge,  it  is  not 
error  for  it  to  refuse  to  repeat  it  in  the  words  of  the  attorney  who  re- 
quests it.  Southern  Pac.  Co.  v.  Schoers,  52  C.  C.  A.  268,  275,  114 
Fed.  466,  473,  57  L.  R.  A.  707;  Chicago  Great  Western  Ry.  Ca  v. 
Roddy,  65  C.  C.  A.  470,  475,  131  Fed.  712,  717. 

The  court  charged  the  jury  that  the  mere  advancing  of  money  to 
a  party  to  enable  him  to  enter  his  homestead  and  advancing  money 
to  make  improvements  thereon  are  not  of  themselves  unlawful  acts, 
but  are  simply  acts  and  circumstances  which  may  be  considered  in 
determining^  whether  or  not  there  was  an  unlawful  agreement  by  which 
the  entryman  was  to  make  the  entry,  not  for  his  own  use  and  benefit, 
but  for  the  use  and  benefit  of  another.  "Neither  is  it  Tinlnwful  for  a 
person."  said  the  court,  "having  a  bona  fide  homestead  entry,  to  per- 
mit another  to  cuilivaLe  and  use  portions  thereof.  Such  fact,  if  it  l>e 
a  fact,  however,  is  to  be  considered-  with  the  other  evidence  in  the 
case  in  determining  the  good  faith  and  bona  fides  of  the  entryman." 
Counsel  for  the  defendant  complain  that  the  court  refused  to  instruct 
the  jury  that: 

**Tf  thp  nrrnnpro'nont  which  tho  dofonfTant  entered  Into  with  Prank  W.  T^nni- 
bert  contemplatwl  no  more  than  that  the  defendant  should  pay  said  Lauilwrt 
a  commlsflion  and  slioiild  pay  the  necessary  expenses  of  en^men  In  making 
their  flllncf?  and  In  provinjr  tlio  r];nme^  upon  which  they  should  enter  and  in 
making  tinal  proof,  and  that  iu  cousiUeration  of  such  assi-stance  the  defend- 
ant was  to  bave  been  permitted  to  grasee  his  cattie  over  sveh  lands  and 
adjacent  lands  or  to  use  such  lands  until  such  time  as  the  entrymen  should 
prove  up  or  dispose  of  their  holdings,  but  did  not  contemplate  any  arrange- 
ment by  wblcb  tbe  defendant  or  any  person  other  than  the  entryman  should 
succeed  to,  or  Ki^t  the  benefit  nf  ^nch  title  as  the  entrymnn  might  ohtnin 
from  tbe  government  either  in  whole  or  in  part,  soch  an  arrangement  would 
not  be  an  nnlawfnl  conspiracy  and  yoar  verdict  win  be  not  giiltty.** 

The  evidence  was  that  the  lands  which  were  to  be  entered  were  with- 
in the  inclosure  of  Ware's  company,  that  thev  were  unfit  for  culti- 
vation, and  that  Ware's  company  was  using  ilicm  for  grazing  pur- 
poses. The  effect  of  the  requested  instruction  was  that  it  was  law- 
ful  for  Ware  and  Lambert  to  agree  to  procure  qualified  homesteaders 
to  enter  lands  under  contracts  with  them  that  Ware  should  have  the 
use  of  these  lands  until  such  time  as  the  entrymen  should  prove  up 
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or  dispose  of  their  holdings  on  condition  that  Ware  and  "Lambert 
made  no  agreement  that  these  entrymcn  should  dispose  of  tlie  titles 
which  they  might  acquire  from  the  j^-^overnnictit  after  tliey  obtained 
them.  But  the  purpose  of  the  homestead  lawi  is  to  induce  settlement, 
cultivation,  and  the  establishment  of  homes  upon  the  public  lands. 
The  law  requires  the  homesteader  to  reside  upon  his  land  at  least  one 
year  before  he  may  make  his  proof  of  title.  It  requires  him  to  make 
an  affidavit  before  he  enters  the  land  that  he  applies  to  enter  it  "for 
his  exclusive  use  and  benefit  and  that  his  entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation,  not  either  directly  or  in- 
directly for  tilie  use  or  benefit  of  any  other  person."  Rev.  St.  §  2290. 
It  is  true  that  a  homesteader  may  lawfully  cut  and  remove  such 
timber  from  the  public  lands  he  enters  as  it  is  necessary  for  him  to 
remove  to  enable  him  to  reside  upon,  improve,  and  cultivate  ilie  land 
before  his  final  prcKif.  But  the  cuttini^  of  the  timber  or  any  other 
use  of  the  land  or  of  its  products  by  hun  prior  to  his  final  proof  nuist 
be  incident  to  his  actual  cultivation,  improvement,  and  living  upon 
the  land,  in  good  faith,  to  procure  his  homestead  for  his  own  benefit. 
Grubbs  v.  U.  S..  105  Fed.  314.  320,  321,  44  C  C.  A.  513,  519,  620;  Con- 
wav  V.  U.  S..  O.T  Fed.  015,  619,  37  C.  C.  A.  200,  204. 

Tile  use  of  the  land  entered  by  a  homesteader,  together  with  ad- 
jacent lands  by  another  person  fur  grazing  purposes,  until  the  entry- 
man  makes  his  final  proof  or  disposes  of  his  holdingfs,  without  the 
reservation  or  application  of  any  part  of  the  land  or  of  its  use  to 
cultivation  or  to  residence  thereon,  is  inconsistent  with  the  purpose 
and  spirit  and  violative  of  the  provisions  of  the  law,  and  an  agree- 
ment to  procure  lioniesteaders  to  make  entries  of  public  lands  in  or- 
der that  third  persons  may  obtain  such  use  from  them  is  an  unlaw- 
ful agreement.  It  is  a  contract  to  induce  homesteaders  to  make  ap- 
plications to  enter  lands,  not  foe  their  exclusive  use  and  benefit,  but 
for  the  use  and  benefit  of  another  in  violation  of  the  oaths  they  are 
required  to  take  when  they  make  their  applications  to  enter,  and  there 
was  no  error  in  the  refusal  of  the  court  below  to  instruct  the  jury 
that  such  a  contract  was  not  an  unlawful  conspiracy.  If  qualified 
homesteaders  could  lawfully  lease  or  grant  the  use  of  the  lands  they 
might  enter  to  others,  without  restriction  or  reservation,  until  they 
should  prove  up  or  dispose  of  their  holdings,  third  parties  might 
appropriate  to  themselves  by  the  use  of  successive  homesteaders, 
who  \\<iul(l  dispose  of  their  holdingN  before  they  made  proof  of  title, 
lar^e  tracts  of  the  public  domain  for  indefinite  periods,  and  might 
thereby  retard  or  prevent  the  use  or  sale  of  these  lands  by  the  United 
States. 

Coim'^el  specify  this  paracrraph  of  the  charge  of  the  court  as  error: 
"S5tnt<'iiuMit?t  of  T.;iinl)('rt.  \\'r'1(''1i,  .qiid  ntliors  In  the  nbspnco  of  tlu'  d*^ 
f»MH];iiit  on  trial,  and  c  ouvers*ntion.s  with  Home  of  the  wituesHes  on  the  part 
of  Lambert,  Welch,  and  otJiei*.  In  the  absc^ice  of  the  defendant,  have  been 
given  in  cvhlrnco.  It  is  jjropcr  that  I  ^liouli  say  to  you  thrrt  th!s  evidenw 
wiiH  admitted  as  bearlug  upon  the  quentiuu  of  the  existence  of  a  coiisi^lracy 
and  Its  nature,  If  any  there  was.  and  its  shedding  light  upon  the  relation 
of  tlie  i>er8on8  so  •'ponking  to  the  transaction.  These  declarations,  st;\U^ 
inenls.  and  comiuuuit  atious  were  and  are  admissible  as  bearing  upon  the 
question  of  the  exist*  nee  of  the  alleged  conspiracy  and  aS  tOttChlDg  tAe 
allei^ed  connection  of  the  persons  making  them  therewith." 
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They  insist  that  this  instruction  was  erroneous:  (1)  Because  it 
directed  the  jury  to  consider  the  admissions  and  declarations  of  others 
than  the  alleged  co-conspirators,  Lambert  and  Welch;  (2)  because 
it  made  the  declarations  and  admissions  of  the  alleged  co-conspira^ 
tors  evidence  of  the  alleged  conspiracy;  and  (3)  because  it  made 
the  declarations  of  the  aUeged  co-conspirators  evidence  against  the 
defendant  whether  they  were  made  durint;  the  pendency  of  the  con- 
spiracy, and  in  the  execution  of  it,  or  before  or  afterward.  The 
third  objection  is  untenable,  because  counsel  did  not  call  the  atten- 
tion of  the  court  to  the  specific  exception  to  or  limitation  upon  the 
general  rule  that  the  declarations  and  admissions  of  co-conspirators 
are  evidence  against  their  fellows  after  proof  of  the  conspiracy,  which 
they  now  insist  should  have  been  declared,  so  that  the  cotirt  did  not 
consider  or  refuse  to  declare  this  limitation.  All  the  nl)jcctions  to 
this  portion  of  the  charge  are  answered  by  the  following  considera- 
tions: Counsel  point  out  no  declarations,  statements,  or  admissions 
of  Lambert  or  of  Welch  or  of  others  that  were  erroneously  admitted 
in  evidence^  and  they  call  attention  to  no  objection  or  exception  to 
the  admission  of  any  such  declaration,  statement,  or  admission.  When 
the  portion  of  the  charge  under  consideration  is  examined,  it  is  found 
to  be  nothing  more  than  a  declaration  that  eviilence  that  had  been 
admitted  in  the  course  of  the  trial  for  the  purposes  therein  stated 
was  properly  received.  If  any  of  this  evidence  was  inadmissible, 
the  time  to  challenge  it  and  to  preserve  the  right  to  correct  in  this 
cotirt  the  error  of  its  nrlmission  was  when  it  was  oflfered,  when  the 
sj)ccific  declarations,  admissions,  and  conversations  and  their  relations 
to  the  other  evidence  and  the  issues  in  the  case  could  be  properly  seen 
by  the  court  below  and  could  be  portrayed  upon  the  record  for  the 
consideration  of  thb  court.  As  counsel  make  no  complaint  of  any 
ruling  admitting  any  of  this  evidence,  and  call  our  attention  to  no 
specific  declaration,  admission,  or  conversation  that  was  erroneously 
received  in  evidence,  and  as  circumstances  mi^ht  have  existed  which 
would  have  rendered  such  declarations,  admissions,  or  conversations 
admissible  in  evidence,  as  where  they  were  repeated  to  and  confirmed 
by  the  defendant,  or  where  they  were  admitted  without  objection  or 
exception  by  the  defendant,  or  were  introduced  by  the  defendant, 
or  were  drawn  out  b>  proper  cross-examination  of  liis  witnesses, 
counsel  have  failed  by  a  mere  exception  to  this  portion  of  tlie  charfj:e. 
without  any  request  to  exclude  the  specific  evidence  challcnj^ed,  to 
overcome  the  prima  facie  presumption  which  alwa^^s  exists  that  the 
action  of  the  court  below  was  right  The  burden  is  always  on  him 
who  alleges  error  in  the  ruling  of  a  court  to  establish  that  error  by 
the  record  which  he  presents  to  the  cllate  court,  and.  in  the  ab- 
sence of  such  proof,  his  objections  cannot  prevail.  Chicago  Great 
Western  Ry.  Co.  v.  Price,  38  C.  C.  A.  239,  250,  97  Fed.  423.  431; 
Southern  Pac.  Co.  v.  Amett,  61  C.  C.  A.  131,  133,  126  Fed.  75,  77. 
In  the  absence  of  any  showing  in  the  record  of  the  declarations,  ad- 
missions,  and  conversations  to  which  the  court  referred  in  its  charge, 
of  their  connection  w'th.  and  relation  to,  the  other  evidence  in  the 
case  and  of  the  circumstances  under  whicli  the  court  received  them  in 
evidence,  the  defendant  has  not  adequately  borne  this  buruen.  This 
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record  fails  to  show  that  the  evidence  referred  to  was  not  lawfully 
admitted  for  the  purposes  stated  and  the  exception  to  the  portion  o£ 
tile  charge  here  challenged  cannot  be  sustained. 
The  judgment  below  must  be  afiirmed,  and  it  Is  so  ordered. 

PHILIPS,  District  Judge  (dissenting).   I  express  no  dissatisfaction 

with  tlic  majority  opinion,  save  in  respect  of  the  manner  in  which  the 
trial  court  dealt  with  the  ai^pHcation  of  tlie  statute  of  limitations  to 
this  case,  and  the  impUed  approval  thereof  by  the  affirmance  of  tlie 
judijment. 

There  is  no  place  in  this  record  for  any  discussion  of  the  question 
as  to  whether  or  not  the  existence  of  the  original  conspiracy  between 

Ware  and  Lambert  mig-ht  be  inferred  simply  from  the  fact  of  overt 
acts  (lone  by  them,  for  the  reason  that  the  ^^overnmcnt.  by  its  wit- 
ness Lambert,  made  direct  proof  of  the  agreement  between  him  and 
Ware  entered  into  in  the  district  of  Nebraska  in  the  month  of  October, 
1902.  Its  character  and  purpose,  as  well  as  the  manner  to  be  pursued 
in  its  execution,  were  thus  developed  by  the  government.  It  put  in 
evidence  as  an  overt  act  do'if  in  fnrthrrance  of  said  agreement  the 
transactions  respecting  tlie  McKibbcn  entries,  which  were  more  than 
three  years  prior  to  the  finding  of  the  indictment.  It  is  conceded  that 
the  commission  of  the  first  overt  act  in  furtherance  of  the  conspiracy 
agreement  put  into  operation  the  three  years'  statute  of  limitations. 

In  United  States  v.  Britton,  108  U.  S.  199,  $  Sup.  Ct.  531,  27  L. 
Ed.  G98,  the  court  said: 

"This  oflense  does  not  consist  of  both  the  conspiracy  and  ttip  nets  done 
to  cfToct  the  object  of  the  conspiracy,  but  of  the  conspiracy  aloue.  The 
provision  of  tbB  statute  tbat  there  must  be  an  act  done  to  effect  the  object 
nf  tlio  oon<jplr«cy  merHy  nffords  a  locii?!  pcnitentiae,  so  that,  before  the  act 
(ioiie.  cither  one  or  all  of  the  parties  may  abandon  their  d^ign,  and  thus 
avoid  the  penalty  prts*  rilied  by  the  statute.  It  follows  as  a  role  of  criminal 
plf.'uliiipr  that  In  an  indictment  for  con««p!rnrT.  nnder  section  5440,  the  con- 
si»irucy  must  be  sutfidently  charged,  and  that  it  cannot  be  aided  by  the  aver- 
ments of  acts  done  by  one  or  more  of  the  oonsplrators  In  fortberance  ot  tike 
object  of  tbe  conspiracy." 

In  Dealy  v.  United  States,  152  U.  S.  546,  14  Sup.  Ct.  683  (38  Ed. 
545),  the  court  again  said :  "The  gist  of  the  offense  is  the  conspiracy." 
This  is  emphasized  bv  the  ruling  in  Callan  v.  Wilson,  127  U.  S.  •'>1<^. 
Tir,.-,,  8  Sup.  Ct.  i:-Ol/32  L.  Kd.  2?3.  where  it  is  asserted  that  the  con- 
federation or  combination  of  two  or  more  persons  to  do  an  unlawful 
act  is  in  and  of  itself,  at  common  law,  an  indictable  offense,  because 
such  combination  against  the  law  is  deemed  more  dangerous  to  the 
public  peace  and  security  than  if  done  by  a  single  person.  Hence  it 
is  that  the  court,  in  Clune  v.  United  States,  159  S.  590.  59.5, 
16  Sup.  Ct.  125,  40  L.  Ed.  269,  held  that,  although  ihe  act  intended 
to  be  effected  was  forbidden  by  a  special  statute,  which  prescribed 
a  minor  punishment,  as  a  fine  without  imprisonment,  yet  the  diarge 
of  conspiracy  under  section  5440,  if  sustained,  is  sufficient  to  sub- 
ject the  party  to  the  severer  punishment,  as  a  felony. 

The  conspiracy  shown  by  the  crovernment  to  have  been  entered 
into  between  Ware  and  Lambert  in  October,  1902,  made  effective 
by  an  overt  act,  could  no  more  form  the  basis  of  this  prosecution 
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than  if  Ware  had  been  indicted  therefor  withm  three  years  thereafter 
and  convicted  or  acquitted  thereof.  The  statute  of  limitations  was  as 
effectual  a  bar  as  a  plea  of  autrefois  convict  or  autrefois  acquit 

No  matter  how  many  overt  acts  may  have  been  committed  by  Lam- 
bert pursuant  to  that  conspiracy,  there  was  but  one  act  for  which  the 
partie«;  could  be  punished,  and  that  was  the  consummated  unlawful 
conspiracy.  The  action  of  the  trial  court  rccoe^nized  this  as  the  law, 
for,  while  the  plaintilY  in  error  was  found  guilty  on  several  counts, 
there  was  but  one  sentence  imposed,  as  the  conspiracy,  and  not  the 
overt  act»  was  the  offense  made  punishable  by  the  statute.  Indeed, 
there  was  no  occasion  for  more  than  one  count  in  this  indictment 
After  allcjL,'-in^^  the  existence  of  the  conspiracy,  it  was  perfectly  com- 
petent to  proceed  to  set  out  in  the  same  count  all  of  the  overt  acts 
claimed  to  have  been  committed  in  furtherance  thereof. 

The  irrefutable  logic  of  the  law,  it  must  tlierefore  be  conceded,  is 
that  no  matter  how  many  overt  acts  may  be  committed,  if  they  are 
referable  to  one  and  the  same  conspiracy,  they  constitute  not  several 
conspiracies  or  evidence  of  as  many  conspiracies.  The  conspiracy 
on  which  the  minds  of  the  parties  met  was  one  and  indivisible,  and 
whenever  it  is  consummated  by  the  commission  of  one  overt  act,  a 
statutory  limitation,  eo  instanti,  attaches  and  creates  a  bar  to  the 
prosecution.  The  corollary  of  this  postulate  indisputably  must  be 
that,  after  the  original  conspiracy  has  been  followed  by  any  overt  act, 
more  than  three  years  prior  to  the  indictment,  to  support  the  prose- 
cution under  the  statute  there  must  be  a  wrongful  agreement  found 
and  an  overt  act  done  in  furtherance  thereof  within  the  three  years. 

Names  are  of  little  consequence  here.  Whether  we  call  it  a  new 
or  renewed  conspiracy,  the  essential  requirement  of  the  law,  to  give 
the  statute  of  limitations  the  protective  efficacy  of  its  spirit,  is  that 
there  must  be  a  conspiracy  between  the  parties  charged  .formed  within 
the  statutory  period  of  limitation. 

To  constitute  any  nqfrccmcnt  as  the  basis  of  a  civil  action  or  criTn- 
inal  prosecution,  there  must  be  the  acrc^retxatio  mentium — the  coming 
toc^ether  of  the  minds  of  the  parties  in  the  formulation  of  its  terms. 
It  must  be  established  by  competent,  substantial  evidence,  and  not 
by  conjecture,  and  in  a  criminal  case  like  this  it  must  be  established 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

This  brings  us  face  to  face  with  the  crucial  question  in  this  case: 
The  indictment  charges  a  conspiracy  formed  within  three  years  after 
the  alleged  conspiracy  of  October,  1902,  was  barred  by  the  statute 
of  limitations,  and  it  sets  out  the  overt  acts  done  in  pursuance  of  the 
conspiracy.  There  is  no  allusion  in  the  indictment  whatever  to  the 
antecedent  conspiracy  agreement  of  October,  1902,  and  the  first  overt 
act  done  thereunder;  nor  is  there  any  allegation  that  that  agreement 
was  continued  to  within  the  three-year  period,  by  any  wrongful  agree- 
ment or  any  co-operation  or  participation  of  the  parties  in  the  overt 
acts.  And  yet,  to  support  the  indictment,  the  goveriunent  made  proof 
of  the  antecedent  a^^reement  of  1002  to  make  out  a  case.  And  what 
is  most  remarkable  m  the  trial  of  the  case  the  government  made  proof 
of  the  McKibben  entries  in  furtherance  of  the  original  conspiracy, 
which  confessedly  occurred  more  than  three  years  prior  to  die  in- 
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dictment.  In  respect  of  this  the  court  told  the  Jury  that  this  evi- 
dence "was  received  solely  for  the  ptirpose  of  throwing  light  upon 
the  transactions  mentioned  in  the  indictment,  so  far  as  it  niiglit,  in 
determining:  First,  whether  or  not  there  was  a  conspiracy  s»uch  as 
charged,  upon  the  part  of  any  of  the  parties  connected  with  said 
entry;  and,  second,  to  determine  the  motive  and  intent  of  the  parties 
in  entering  into  such  conspiracy  or  agreement." 

No  refinement  or  specious  reasoning  can  obscure  the  fact  that  the 
jury  were  thus  autliorized  to  determine  whether  or  not  tliere  existed 
the  cons[)iracy  charged  in  the  indictment  by  having  recourse  to  the 
McKibbcn  entries.  In  other  words,  the  jury  were  warranted  in  in- 
ferring the  existence  of  the  essential  fact  of  a  renewal  of  the  ante- 
cedent conspiracy,  barred  by  the  statute  of  limitations,  from  the  char- 
acter and  quality  of  an  overt  act  done  more  than  three  years  prior 
to  the  conspiracy  laid  in  the  indictment ;  and  the  jury  were  further 
authorized,  from  such  antecedent  barred  overt  act,  "to  determine 
the  motive  and  intent  of  the  parties  in  entering  into  such  conspiracy 
or  agreement"  What  conspiracy  or  agreement  was  meant?  As 
the  McKibben  entries  were  in  furtherance  of  the  original  agreement, 
legitimately  it  could  only  be  employed  to  throw  light  upon  the  char- 
acter of  that  antecedent  conspiracy.  It  could  not  throw  light  upon 
the  claimed  renewal  conspiracy  not  then  in  existence.  Yet,  as  shown 
by  the  majority  opinion,  the  McKibben  entries  are  referred  to  and 
used  to  support  the  conclusion  that  Ware's  purpose  was  to  secure  to 
himself,  by  reason  of  the  conspiracy  a|freement,  fht  entire  use  and 
benefit  of  the  simulated  homestead  entries. 

The  charge  of  the  court  further  in  this  immediate  connection  was 

as  lullows : 

"But  unless  you  find  tbe  defendant  guilty  beyond  a  reasonable  donbt  npon 
on*  or  more  of  tfaefie  specific  arranKements  or  overt  aets.  alle$ced  in  the  In- 

flfctiiiont.  or  nt  loast  upon  one  of  them,  yon  cannot  find  liini  ^llty.  even  if 
yon  should  believe  him  guilty  of  an  unlawful  conspiracy  or  agreement  In 
respect  to  any  of  these  matters  which  are  not  specifically  alleged  In  the 
indictment.  He  is  npon  trial  for  the  specific  nets  charged  in  the  Indictment, 
nnd  thof^o  only,  nnd  yon  cannot  find  a  Tttdict  of  guUty  for  some  Other  act 
not  ehurgrd  in  the  indictment.'* 

From  which  the  jury  iniL;ht  well  have  conceived  that  the  fhouijht 
conveyed  to  them  was:  (1)  That  fliey  might  infer  the  existence  of 
the  conspiracy  charged  within  the  three  years  from  "the  overt  acts, 
or  at  least  upon  one  of  tliem";  and  (2)  that  the  only  reason  why  a 
conviction  could  not  be  based  upon  the  McKibben  entries  was  because 
they  were  not  counted  upon  in  the  indictment.  Inviting,  as  did  the 
introduction  in  the  case  of  the  McKibben  entries,  tbc  invnkinc];-  of  the 
statute  of  limitations  thereto,  the  court  reframed  from  any  allusion 
whatever  to  it  as  a  reason  that  no  prosecution  or  conviction  could  be 
predicated  thereon,  and  from  the  beginning  to  the  end  of  the  charge 
of  the  court  not  a  single  allusion  is  made  to  the  defense  persistently 
pressed  by  Ware's  counsel  of  the  question  of  the  Statute  of  limitations. 
Yet,  the  majority  opinion  states  that  "there  was  also  persuasive  evi- 
dence that  Lambert  procured  one  McKibben  to  make  an  entry  under 
this  agreement  more  than  three  years  before  either  of  the  indict- 
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ments  were  found,  that  there  was  no  new  or  different  aGfreement  sub- 
sequent to  that  time,  and  that  in  the  execution  of  thii  agreement  he 
procured,  within  three  years,  at  least  15  persons  to  enter  tracts  o£ 
land  within  the  indosure  of  the  U.  B.  1.  Company/'  and  that  the  par- 
ties did  acts  thereunder  indicating  the  continuation  of  the  conspiracy. 

If  there  was  no  "new  or  different  n^rfcment"  from  that  under  which 
the  McKibben  entries  were  made,  and  that  agreement  was  barred 
when  the  overt  act  evidenced  by  said  entries  was  committed,  then 
subsequent  overt  acts  within  the  three-year  period  were  clearly  refer- 
able to,  and  were  in  pursuance  of,  the  original  agreement.  So  if  the 
McKibben  entries  had  occurred  inside  of  the  three-year  period,  then 
every  subsequent  overt  act  could  have  been  laid  in  one  and  the  same 
count  as  in  furtherance  of  the  agreement  entered  into  in  Octolx^r.  1902. 

Thus  we  are  confronted  with  the  proposition  of  a  continuing  offense 
without  any  direct  proof  of  the  meeting  of  the  minds  of  the  parties 
in  a  new  or  renewal  agreement,  in  order  to  toll  the  statute  of  limi- 
tations. 

In  United  States  v.  Irvine,  98  U.  S.  450,  25  L.  Ed.  193,  an  attorney 

was  indicted  for  unlawfully  withholding  pension  money  after  demand. 

The  indictment  v/as  found  in  1875,  when  the  attorney  had  wrons^fully 

withheld  the  money  since  1870.    After  holdinc:  that  the  crime  could 

not  begin  until  the  attorney  had  received  the  money,  and  had  either 

refused  to  pay  it  over,  or  had  done  such  act  as  indicated  an  intention 

to  wrongfully  withhold  it,  the  court  said: 

**When  It  [J.  e.,  the  wronjfful  actl  is  eomiiiitte<l,  the  party  la  guilty  and  is 
cnl'i«rt  to  criminal  prosecution,  and  from  that  time,  also,  the  statute  of 
iuiniatioiis  applicable  to  the  ofTeuse  begins  to  run.  •  •  •  He  pleads  the 
statute  of  two  years,  a  statute  which  -was  made  for  tnch  a  case  as  this: 
but  the  reply  Is:  *Yoti  received  the  money.  You  have  continued  to  withhold 
It  these  20  years;  every  year,  every  month,  every  day,  was  u  withholding 
within  the  meiuilntp  of  the  statute.'  We  do  not  so  constme  the  act  When* 
ever  tho  net  or  sprlos  of  :u--t^  necessary  to  constitute  a  criminal  withholding 
of  the  money  have  transpired,  the  crime  Is  complete,  and  from  that  day  the 
statate  of  tlmttatlons  heglns  to  ran  against  the  prosecution.*' 

The  leading  case  relied  upon  hy  the  majority  opinion  is  that  of 
Commonwealth  v.  Rarulbon,  85  Pa.  181*.  The  indictment  in  that  case 
contained  two  counts.  The  first  alleged  a  certain  conspiracy  and 
overt  acts  done  in  pursuance  thereof,  some  of  which  were  within 
the  two-year  period  of  limitations,  and  others  without  the  two  years. 
The  second  count  alleged  simply  the  conspiracy,  but  no  overt  acts. 
Upon  demand  by  defendant's  counsel,  pursuant  to  the  provisions  of 
the  Pennsylvania  practice,  the  prosecutor  presented  a  bill  of  particu- 
lars of  the  matters  he  expected  to  prove  under  the  second  count. 
When  furnished,  the  particulars  disclosed  that  the  prosecutor  ex- 
pected to  prove  the  same  conspiracy  and  the  same  overt  acts  as  those 
char.i;ed  in  the  first  count.  Thereupon  the  court  quashed  both  counts. 
The  Supreme  Court  sustained  the  action  in  quashing  the  first  count, 
and  reversed  it  as  to  the  second  count,  not,  however,  upon  the  notion 
that  each  overt  act  was  a  renewal  of  the  conspiracy,  but  it  was  merely 
evidence.    The  court  said : 

**It  is  strongly  m-ged,  however,  that  inasmuch  as  it  was  averred  In  «aUl 
count  that  the  defendants  had,  In  'pursuance  and  renewal  of  said  conspiracy,* 
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committed  dlven  overt  acts  epeclflcally  described  In  Mtd  cotmt,  tbe  dnte  4»f 

one  of  whleb  at  least  was  within  the  stntntory  period,  there  was  a  cotitinii- 
ance  and  a  renewal  of  tlie  conspiracy  from  time  to  time,  and  tlie  statute  was 
tbereljiy  tolled.  This  !■  planslMe  but  tmsound.  Tbe  offense  charged  was  the 
oousplrnry.  According  to  all  the  autlioritlrs,  the  conspiring  Is  tlip  es«jen.^^ 
of  the  charge*  and  if  that  be  proved  the  defendants  may  be  convicted. 
**  *  *  According  to  tbe  first  cotmt  tbe  offense  was  complete  on  tbe  20th 
of  Dereniher,  1874.  Tbe  overt  acts  set  forth  do  not  constitute  the  offense. 
They  are  the  evidence  of  it,  and  are  sometimes  said  to  be  the  aggravation 
of  It.  An  orert  act  may  or  may  not  be  unlawful,  per  se.  It  is  because  of 
Us  relation  to  an  unlawful  (X)nii  in.  tion  that  It  becomes  ohnoxious  to  the 
criminal  law.  •  *  •  The  commonwealth  must  allege  and  prove  a  con- 
Kpiracy  within  two  years.  If  this  cannot  be  done,  the  commonwealtb  has 
ijo  case.  The  pleader  evidently  felt  the  strain  of  tills  part  of  bis  case  when 
be  Introduced  the  averment  that  the  overt  acts  were  in  'renewal'  of  the 
original  conspiracy.  It  was  practically  laying  an  offense  with  a  continnando. 
It  was  an  nttcnipt  to  prove  the  existence  of  a  crime  within  the  statutory 
periodt  hy  showing  its  commission  outside  of  such  period*  and  that  it  had 
been  continued  down  to  «  tfme  within  11** 

Then  adverting;:  to  the  lang;uac:c  employed  in  a  former  decision  by 
the  same  judge,  to  the  effect  that  there  was  no  such  tiling  as  a  con- 
tinuing offense,  he  said  that  it  was  not  intended  to  assert  ^at  a  man 
might  not  repeat  an  offense  from  day  to  day,  as  in  the  case  of  main- 
taining a  nuisance,  and  other  familiar  instances  which  might  be  re- 
ferred to,  which  might  be  done  daily  for  an  indefinite  period,  and  then 
said : 

•'But  a  man  eould  not  be  convieted  of  maintaining  a  nuisance  charged  to 
have  been  committed  10  years  prior  to  the  finding  of  the  bill  of  indictment 
by  proving  tbat  be  bad  eontlnned  the  naisanoe,  day  by  day,  to  a  time  within 
the  statutory  period.*' 

The  court  held  that  the  trial  court  erred  in  snppre<;sincf  the  first 
count,  as  it  charged  a  conspiracy  within  the  period  of  two  years,  as 
the  jury  might  be  warranted  in  finding  the  essential  fact  or  a  new 
or  renewal  conspiracy  from  <hc  character  of  the  acts  done  there- 
under. From  which  it  is  quite  clear,  to  my  mind,  that  the  court  in- 
tended nothing  more  than  to  say  that  the  existence  of  the  conspiraQr 
itself  i7iiij:ht  be  found  to  exist,  in  the  absence  of  direct  evidence  as 
to  its  formation  and  its  terms,  by  overt  acts  indicatin^^  tlint  it  had  been 
renewed  from  time  to  time,  when  "each  renewal  constitutes  a  fresh 
conspiracy  for  which  an  indictment  will  fie." 

There  is  no  disguising  the  fact  that  this  case  was  tried  through- 
out upon  the  idea  that  tbe  mere  proof  of  overt  acts,  done  within  three 
years,  was  sufficient  to  toll  the  statute  of  limitations.  This  was  the 
theory  ujxni  which  the  attorney  for  the  government  laid  stress  in 
his  argument  before  this  court.  The  whole  substance  of  the  charge 
of  the  court  respecting  the  conspiracy  was:  (1)  That  the  first  in- 
quiry should  be:  "Was  there  an  unlawful  agreement  entered  into 
by  two  or  more  parties  named  in  tbe  indictment  to  defraud  the  United 
States  out  of  certain  of  its  public  lands  mentioned  in  the  indictment" 
(2)  That  this  agreement  "must  be  proved,  because  without  a  cor- 
rupt agret'inent  or  understanding  there  is  no  conspiracy,  but  circum- 
stantial evidence  may  be  resorted  to  to  show  the  agreement  or  con* 
spiracy,  the  acts  of  parties  in  the  particular  case,  and  the  character 
of  the  transactions  or  series  of  transactions,  with  the  accompanying 
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circumstanoes  as  the  evidence  may  disclose  them,  from  which  evi- 
dence may  be  derived  of  the  existence  or  nonexistence  of  an  agree- 
ment, whicii  may  be  expressed  or  implied."  And  (3)  "should  you 
find  that  there  was  a  conspiracy  entered  into,  as  charged  in  the  in- 
dictment, and  that  the  defendant,  Ware,  was  one  of  tlie  parties  to 
such  conspiracy,  then  you  should  inquire  whether  or  not  one  or  more 
of  the  parties  to  such  conspiracy  did  the  act  or  acts  in  pursuance 
or  in  furtherance  of  such  conspiracy  and  unlawful  agreement,  as  is 
charged  in  the  indictment,  which  I  liave  denominated  and  called  the 
overt  act." 

In  so  far  as  the  jury  were  advised  by  the  court,  if  they  beHeved 
the  testimony  of  the  witness  Lambert,  that  he  and  Ware  entered 
Into  an  agreement  in  October,  1902,  to  effect  the  homestead  entries 
for  Ware^  sole  use  and  benefit,  that  as  that  "was  an  unlawful  con- 
spiracy or  agreement  entered  into  of  the  character  charj^ed  in  the  in- 
dictment," tliey  were  authorized  to  convict  on  that  agreenieiu.  The 
subsequent  language,  "if  you  find  that  there  was  an  unlawful  con- 
spiracy of  the  character  charged  in  the  indictment,"  was  perfectly 
consistent  with  what  preceded.  "A  conspiracy  entered  into  as  charged 
in  the  indictment"  by  no  reasonable  intendment  can  be  held  to  have 
conveyed  to  the  minds  of  the  jury  that  it  was  essential  to  find  that 
tlie  at^reement  and  the  first  overt  act  done  thereunder  must  have  oc- 
curred within  three  years  next  before  the  finding  of  the  indictment. 
This  for  the  palpable  reason  that  the  government's  evidence  showed 
that  the  agreement  was  entered  into  beyond  the  three-year  period; 
and,  as  already  shown,  the  court  told  tne  jury  that  the  McKibben 
entries,  made  in  furtherance  of  that  apfreement,  could  be  looked  to 
as  throwing-  IiL^ht  on  the  character  of  the  conspiracy  ap^reenient,  and 
to  enable  them  lo  determine  whether  or  not  there  was  a  conspiracy. 
As  already  stated,  there  was  not  one  syllable  in  the  charge  suggest- 
ing to  the  jury  that  there  was  such  a  thing  as  the  statute  of  limita- 
tions applicable  to  prosecutions  for  such  cons|Hracy,  nor  was  there  a 
single  sugi^estion  of  the  necessity  of  proving,  after  the  statute  of 
limitations  attached  to  the  McKihhen  entries,  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  that  there  had  been  a  renewal 
of  the  original  agreement,  or  even  that  they  should  find  that  there 
had  been  overt  acts  pursuant  thereto  oommitt^  within  the  three  years, 
participated  in  by  both  the  parties. 

The  majority  opinion  suggests  certain  acts  done  within  the  three- 
year  period  from  which  the  jury  might  be  warranted  in  finding  the 
required  renewal,  or  ioiut  participation  by  both  Lambert  and  Ware. 
It  is  sufficient  to  say  that  no  such  question  was  submitted  by  the  court 
to  the  jury.  That  was  a  question  of  fact  which  the  jury  alone  was 
authorized  to  respond  to  in  a  criminal  case.  On  discussion  before 
them  they  might  have  entertained  a  different  notion  of  the  effect  of 
such  facts  from  that  of  the  court. 

The  nineteenth  request  made  by  defendant  for  an  instruction  was: 

"UiilesH  you  [the  jury]  find  from  the  evidence  beyond  a  reasonable  doubt, 
thnt  he  fWarel  did  make  tradi  an  unlawful  ai^reement  with  Frank  W.  Lam- 
bert as  Is  set  out  in  one  or  Ixnh  of  tbo  indUnments  In  qufstion.  and  that 
that  agreement  was  made  wltbin  three  years  prior  to  the  finding  of  such 
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Indlctmont,  and  that  the  first  overt  act  done  by  eltlier  the  defendant  or 
Lambert  pursuant  to  such  agreement  was  done  within  three  years  prior  to 
tbe  findlDK  In  tbA  Indictmenta  berein  or  one  ot  tbem.  yon  will  letoni  a  TeidlcC 
of  not  gollty." 

The  twentieth  request  was  to  the  effect  that  if  the  jury  found  from 
the  evidence  that  whatever  agreement  was  made  between  Ware  and 
Lambert  was  made  either  in  August  or  October,  1902,  and  that  ^e 

filing  referred  to  in  the  first  of  the  McKibbcn  entries  was  made  prior 
to  November  24,  1902,  and  that  all  of  the  filings  and  entries  whkh 
were  given  in  evidence  were  made  or  procured  in  pursuance  of  and 
to  effect  the  object  of  the  agreement  made  between  the  defendant  and 
Lambert  in  August  or  October,  1902,  or  prior  to  November  24,  1902, 
without  a  new  agreement  or  conspiracy  between  the  defendant  and 
Lambert*  they  should  find  a  verdict  of  not  guilty. 

The  twenty-first  request  asked  the  court  to  charge  the  jury  that 
the  burden  was  upon  the  government  to  prove  that  srich  unlawful 
conspiracy  or  agreement  was  entered  into  by  the  deteiuiants  within 
the  period  of  three  years  next  prior  to  the  2tih  of  November,  1905, 
and  if  the  evidence  fails  to  satisfy  the  jury,  beyond  a  reasonable 
dotibt,  both  that  such  unlawful  conspiracy  or  agreement  was  entered 
into  by  the  defendant  and  Lambert,  and  that  such  unlawful  agree- 
ment or  conspiracy  was  entered  into  within  the  tbrf^e-year  period 
prior  to  the  24th  of  November,  1905,  it  was  their  duty  to  acquit  him. 

If  it  be  conceded  that  the  twentietli  request  was  objectionable  in  the 
employment  of  the  term  "without  a  new  agreement  or  conspiracy," 
yet  the  other  requests  were  not  subject  to  that  criticism.  The  sub- 
stantive  effect  of  them  was  that,  unless  the  jury  should  find  that  tlie 
conspiracy  or  agreement  charged  in  the  indictment  was  entered  in- 
to and  the  overt  acts  thereunder  were  committed  more  than  tb.ree 
years  l)efore  the  finding  of  the  indictment,  or  imless  tlie  jury  shov.ld 
tind  be) Olid  a  reasonable  doubt  that  both  the  unlawful  conspiracy 
and  the  overt  acts  thereunder  were  entered  into  and  committed  more 
than  three  \ears  before  the  indictment,  they  should  acquit  the  de- 
fendant. The  attention  of  the  court  was  thus  directly  invited  by 
these  requests  to  the  applicability  of  the  statute  of  limitnt'nn';  to  this 
case.  As  heretofore  shown  in  this  discussion,  the  general  charge 
given  by  the  court  did  not  in  substance  or  effect  cover  either  of  these 
requests  or  express  any  substantive  equivalent  therefor,  but  left  the 
jury  without  any  thought  in  their  mind  even  of  the  existence  of  the 
statute  of  limitations  or  the  necessity  of  finding  any  renewal  or  con- 
tinuation of  the  original  conspiracy  or  joint  participntirg  acts  of  the 
conspirators  mentioned  in  tlie  majority  opinion  of  the  court.  Mr. 
Justice  Story,  in  Livinq^^^ton  v.  Maryland  Insurance  Company.  T 
Cranch  506-544,  3  L.  Kd.  421,  discussing  the  proposition  that  a  party 
is  entitled  to  a  direct  declaration  upon  a  distinct  phase  of  the  case,  said : 

**If  In  potnt  of  law  the  plataitiffs  were  entitled  to  meh  direction,  the 

court  erred  in  its  rofuiJ.ql.  nltlioiij?h  the  direction  afterwards  plven  hy  tlie 
court  might  hy  inference  and  argument,  in  the  opinion  of  this  a>urt,  be 
pressed  to  ttae  same  extent.  For  tlie  peitf  lus  ^e  i^ht  to  a  d!reet  and 
positive  lnstrue1i<ui,  .-uid  the  jury  are  not  to  be  left  to  holicvo  In  distinctions 
where  none  exist,  or  to  reconcile  propositions  by  mere  argument  and  In- 
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feren<<o.   Tt  w  ouM  be  a  dangeroni  practice,  and  tend  to  mislead  instead  of 

enlighteuing  a  Jury.'* 

Thompson,  in  his  work  on  Char^inp:  the  Jttr\'  (section  78),  approves 
this  rule,  for  it  is  instinct  with  justice  and  fair  play.  Cahn  v.  Reid 
et  al.,  18  Mo.  App.  115,  136,  136. 

As  the  charge  of  the  court  in  respect  of  the  McKibben  entries  and 
the  purpose  for  which  it  was  admitted,  coimnented  on  in  fhis  opin- 
ion, were  excepted  to,  and  error  assigned  thereon,  the  judgment, 
in  my  opinion,  should  be  reversed  for  the  palpable  error  comn^ittcd 
therein;  and  I  am  of  opinion  that  the  cause  should  be  reversed  for 
the  refusal  of  the  court  to  j^ive  the  nineteenth  and  twenty-first  re- 
quests for  instructions  asked  by  the  defendant  below,  and  for  its 
&ilure  in  its  charge,  directly  or  indirectly,  to  advise  tiie  jury  of  the 
statute  of  limitations  applicable  to  this  case,  and  for  not  even  submit- 
ting to  them  the  question  of  fact  as  to  whether  there  was  any  evi- 
dence of  a  renewal  of  the  conspiracy  nnv  jnint  participating"  acts 
of  the  parties  in  subsequent  overt  acts,  from  which  the  existence  of  the 
fact  of  its  renewal  could  be  inferred. 

No  hardship  results  to  the  government  from  the  foregoing  views. 
Statutes  of  limitation  are  statutes  of  repose  and  peace.  'Shey  are 
favored  by  the  law,  not  only  because  they  g^ve  repose  and  security 
to  title  to  property,  but  because  they  give  protection  as  well  to 
the  life  and  liberty  of  the  citizen.  If  the  £:fovernment  desires  to  prose- 
cute  such  offender  as  Ware  for  his  alleged  cnntituied  frauds  com- 
mitted upon  the  government  in  tlnvartinijf  its  public  land  laws,  he  is 
liable  to  prosecution  every  time  he  does  the  forbidden  act  in  pursu- 
ance thereof,  either  by  himself  or  through  another  acting  as  his 
agent  or  instrument,  if  such  act  be  not  barred  by  the  three-year  stat- 
ute of  limitations.  But  if  the  govemment,  in  order  to  inflict  upon 
him  the  severer  penalty  under  the  conspiracy  statute,  does  not  or  did 
not  avail  ^t'^clf  of  its  right  to  prosecute  when  the  offense  was  committed 
by  the  overt  act  within  three  years  thereafter,  it  is  its  own  fault,  and, 
if  not  discovered  tmtil  after  the  three-year  limitation,  it  is  sufficient 
to  say  that  the  law  prefers  to  protect  the  citizen  against  the  severer 
punishment  after  the  lapse  of  such  a  length  of  time,  when  the  evi- 
dence, perhaps,  has  been  lost,  the  witnesses  are  inaccessible,  leaving 
the  crovcmment  its  right  to  proceed  against  the  offender  independent 
of  the  conspiracy  statute. 

In  other  respects,  I  concur  in  the  opinion  of  the  majority. 

NOTE,  • 

CwmmmnMmmnt  of  Period  of  rimitation<(  Against  Fro«e««tl«HU  for 

Coutiuuiiig  Oifcusea. 
I.  In  Geneual. 

[a]  (U.  S.  187Q)  An  liidictmeDt  diurseU  tbat  B.  demauUed  of  defendant  a 
mun  of  money,  whtcb  tie,  as  ber  agent  and  attorney,  had  collected  and  re- 
ceived frniit  the  United  Stntf^---  nn  account  of  a  iH'nslon  awarded  to  her,  and 
that  he  Umii,  and  continuously  tlicreuXter,  wrongfully  withheld  it  from  her. 
HetA,  that  the  crime  charged  wa«  not  a  GontinaoDB  one,  ao  ae  to  prevent  the 
runnin?  of  limitations  agalost  It— United  States  t.  Inrine,  96  U.  8.  4fi0,  25 
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lb]  (Ark.  1S77)  The  offense  of  bigamy  Is  hnrred.  under  the  gtatnte.  hv  the 
lapse  of  tliree  years  from  the  date  of  the  bigamous  marriage,  the  offense  being 
complete  apon  the  ncond  marriage,  subsequent  cohabitation  not  entering  Intu 
It  or  reiulerinpr  ft  a  rontinuint:  nfTenso. — -Sc^^ggins  v.  StatSb  32  Ark- 

tcj  (Iowa,  liiisO)  Under  Code,  i  4009,  providing  that*  **!£  any  person  who 
has  a  former  husband  or  wife  living  marry  anotlMfr  person,  or  contlitiie  to  co- 
habit with  sn  h  stH'ond  huFband  or  wife.  In  this  state,  he  or  she  is  pullty  of 
bigamy, '  cohabitation  after  a  bigamous  marriage,  contracted  here  or  else- 
where, la  snfflclent  to  constltote  the  crime;  and,  where  such  cotaabltatloa  con- 
tinues until  the  Indictment  is  found,  the  fact  f  1.  t  the  marriage  was  contracted 
more  than  three  years  before  will  not  bar  the  prosecution.— State  t.  Sloan,  5d 
Iowa,  217,  7  N.  W.  816. 

fdl  fMo.  ISSO)  A  prosecution  for  ob8tru(*ti^^  a  public  mn  l  may  be  begun 
after  two  years  from  the  potting  up  of  the  fence  which  constitutea  the  obstruc- 
tion, if  the  fence  remained  np  to  the  time  of  indictment  filed. — State  y.  Ollbert, 
73  Mo.  20. 

le]  (N.  Y.  1897)  The  limitaUon  of  time  for  the  finding  of  an  indictment  for 
tile  flednctioa  luder  promine  of  marriage  of  a  female  of  prevlons  chaste  char- 

:u  ter,  fixed  by  Pen.  C(xle.  §  2S.".  begins  to  run  from  the  first  act  of  Illicit  inter- 
it>urst'  between  ihe  parties  after  the  female  was  able  to  comprehend  its  enor- 
mity, though  at  the  time  she  was  under  the  apre  of  consent — People  y.  Nelson, 
153  N.  T.  90.  46  N.  E.  lOlO.  00  Am.  St.  Rep.  592. 

[f]  (N.  C.  188C)  The  statute  re<iuiring  prosecutions  for  misdemeanors  to  be 
commenced  within  two  years  after  the  commission  of  the  offense  does  not  bar 
an  Indictment  for  maintaining  a  public  nuisance  In  obstructing  a  public  high- 
way,  though  the  obsstniction  was  plnced  In  the  highway  more  than  two  years 
prior  to  the  finding  of  the  Indictiueut,  because  the  nuisance  was  a  continuous 
one.— State  v.  I^ng,  94  N.  C.  896. 

[gl  (N.  C.  T.MM)  Persons  who.  as  employ(^  of  another,  place  posts  In  a  wa- 
terway, constituting  a  nnlsance,  may  not,  12  years  after  they  have  ceased  to 
be  in  his  B4'r\  ice,  be  convicted  of  maintaining  the  noisanoe. — State  v.  Poyner. 
134  N.  C.  im,  4G  8.  E.  500. 

[hj  (Pa.)  The  limitation  of  Cr.  Froc-  Act  1860,  S  77,  is  a  bar  to  a  prubtiu 
tion  for  bigamy  after  two  years  from  the  second  marriage,  altboogb  oc^abita- 
tifui  nndor  ft  continued  until  wltliln  two  years  of  the  prosecution. — (1874i 
Cuinmonweaith  v.  McNemy,  10  Phiia.  206.  6  Leg.  Gaz.  183 ;  (1876)  Gise  v.  Com- 
monwealth, 81  Pa.  (31  P.  F.  Smith)  428,  2  Wkly.  Notes  Cas.  589.  33  Leg.  Int 
257,  reversing  (1876)  11  Phtla.  G.-..-;.  2r.  Pittsb.  I>eg.  J.  138.  23  Leg.  Int.  102. 

[1]  (Tenn.  1873)  A  prosecution  for  maintaining  a  nuisance,  which  bad  ex- 
isted for  18  years  btfore  the  presentment  of  the  indictment,  ia  not  barred  by 
limitation,  since  the  continuance  of  the  nuisance  Is  a.  new  olTense.— NasbviUe 
&  D.  H.  Co.  T.  State,  60  Tenn.  (1  Baxt)  55. 

Ijl  (W.  Va.  1901)  An  Indictment  for  obstmetlon  of  A  public  road  will  not 
i»e  barred  by  liraltatlon.  tlnigh  such  obstniction  beean  more  than  a  year  be- 
fore the  indictment,  provided  it  was  continued  witliin  such  year,  as  every 
day's  GOntbraanoe  of  It  Is  a  new  offense.— State  r.  Dry  Fork  B.  Go.,  60  W.  Vs. 
285,  40  S.  BL  447. 

II.  Ck>v8Pi]iACT  TO  CoMMrr  Cults. 

[a]  (U.S.  iOOl)  A  prosecution  for  conspiracy  to  defraud  the  United  States 
under  Rev.  St.  8  M40  (U.  S.  Comp.  St  11H)1,  p.  367(;|.  is  maintainable  if  in- 
stituted within  tlinH'  years  of  flie  <-oniniissi<in  of  the  la«t  overt  act* — ^Bradford 
V.  United  States,  152  Fed.  017.  81  C  C.  A.  007. 

[bl  (U.  S.  1887)  The  crime  detined  In  Bev.  8t,  f  5440  [U.  S.  Comp.  St.  1901, 
p.  3070],  prescrlhinj:  pnnishment  "If  two  or  more  perstms  conf^jiiro  eitii^r  to 
commit  any  offentic  against  the  United  States,  or  to  dclruud  the  United  Slater, 
and  one  or  more  of  such  parties  do  any  act  to  efTect  the  object  of  the  con- 
spiracy," Is  composed  of  the  con^^plrnf  y  and  an  act  done  in  piirsnanee  tliere- 
of:  and,  as  soon  ai*  the  one  Is  formed  and  the  other  committed,  the  crime  Is 
consummated,  and  the  statute  of  limltatiooa  begins  to  run  agalnat  a  prosecu- 
tion tlierefor.  Subsequent  acts  committed  pursuant  to  the  conspiracy  do  not 
render  It  a  continuing  crime. — United  States  v.  Owen  CD.  G.)  32  Fed.  534. 
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[c]  (U.  S.  1^5)  A  consr'rnry  to  defraud  tho  United  States  by  making  un- 
lawful entries  of  public  lands  cannot,  for  tbe  purpose  of  avoiding  the  Btatutt> 
of  Ifmltatloiis*  be  split  up  Into  dUforent  conflplraciee  for  each  MCtlon  of  land 
entered  or  for  each  ovrrt  art  done;  nor  can  it  be  held  that  there  Is  a  new  cou» 
spiracy  by  the  parties  to  the  original  conspiracy,  whenever  a  new  party  Is 
bnyoght  Into  the  scheme,  so  as  to  make  the  statute  of  limitations  begin  to  ran 
from  that  tln  o    TTnlted  States  v.  McCord  (D.  C.)  72  Fed,  159. 

Ld]  (U.  S.  1905)  An  overt  act  being  neceesary  to  sustain  a  prosecution  for 
conviracy  to  defrund  tiie  United  jStat^  under  Rev.  St.  1 5440  8.  Comp.  St. 
1001,  p.  3C701.  the  statute  of  limitntlons  does  not  beghi  to  run  against  sucli  a 
prosecution  until  the  commission  of  an  overt  act;  and  since  every  such  overt 
act  ts  a  renewal  of  the  conspiracy,  a  prosecatlon  may  be  instttnted  within  three 
years  after  the  eommlssion  of  any  overt  act,  althoiii:li  more  than  that  length 
of  time  may  have  elapsed  ginee  tbc  conspiracy  was  first  formed  or  the  first  of 
such  acts  was  committed  thereunder.— United  States  ▼.  Bradford  (C.  O.)  148 
Fed.  413. 

[e]  (U.  S.  190<;)  Where  an  nllOi^cd  conspiracy  to  defrawd  the  United  States 
out  of  public  lands  was  formed  In  September,  1902,  and  the  necessary  affidavits 
to  consummate  the  fraud  were  filed  on  the  7th  and  Sth  of  Octdhor.  1!K)2.  thv 
tlHn^r  of  such  affidavits  constituted  an  overt  net.  whirh  started  limitations 
against  a  prosecution  for  conspiracy,  which  was  barred  on  October  8,  1905,  un- 
der Rev.  St.  i  1044  [U.  S.  Oomp.  St.  1901,  p.  725J,  limiting  prosecutions  for 
fMornI  offenses  to  three  rears  after  the  offense  shall  have  been  committed. — 
Bx  parte  Black  (D.  C.)  147  Fed.  832. 

(fl  (U.  S.  1907)  The  crime  denounced  by  Bev.  St  |  5440  [U.  S.  Compw  St 
1901,  p.  3G7()j.  providing  that,  if  two  or  more  persons  conspire  either  to  commit 
uhy  (^euse  against  tbe  United  States  or  to  defraud  the  United  States  in  any 
manner,  and  one  of  them  does  an  act  to  effect  tbe  object  of  the  conspiracy,  all 
shall  be  liable  to  a  penalty,  etc.,  consists  In  putthi;;  n  corrupt  agreement  Into 
active  operation,  and  hence  limitations  rim  from  the  date  oC  the  last  overt  act 
oomiBltted  for  tiie  purpose  of  completing  the  object  of  the  conspiracy. — United 
States      Brnrc  fD,  C.)  149  Fed.  874. 

[g)  (D>  1904)  Where  a  conspiracy  is  formed  and  a  single  overt  act  in  aid 
of  its  object  Is  committed  beyond  the  statutory  period  of  llmltatl<m  Mom 
the  fiiKling  of  the  indirtuient  and  subsequent  overt  nets  are  committed  within 
that  period,  then,  through  the  repetition  of  such  acts,  the  conspiracy  is  made 
a  continuing  offense^  and  by  each  of  such  acts  It  is  repeated  and  wtrared  Into 
anew,  and  the  prosocutlon  is  not  iMirred. — Lorenx  United  Statesk  Zi  App. 
D.  C.  337. 

[h]  (III.  1888)  Limitations  do  not  commence  to  ran  against  a  prosecatlon  for 

i-onnpirinp  to  ni  f  nn  money  by  false  pri  t^  ii-es  until  the  commission  of  the  last 
overt  act  in  furtherance  of  the  conspiracy. — Ochs  v.  People,  124  111.  399,  IC 
N.  B.  662. 

[il  Y.  1S9S)  The  statute  of  limitations  Is  no  bar  to  a  prosecution  for 
conspiracy,  although  the  corrupt  agreement  took  place  at  a  date  barred  by  the 
statute,  where  the  crime  continued  in  active  operation  as  to  overt  acts  within 
.such  time.— People  v.  Willis.  23  Misc.  Rep.  5(kH.  52  N.  Y.  Supp.  808. 

[Jl  (Pa.  1870)  Where  defendants  were  charged  with  conspiracy  to  deceive 
the  Insurance  commissioner  of  Philadelphia,  the  statute  of  limitations  does  not 
begin  to  run  until  the  end  of  the  connplracyw— Conunonwealtb  t.  Wtshart  S 
Leg.  Gaz.  137. 

[It]  <Pa.  1S77)  A  couut,  after  charging  a  conspiracy  to  cheat,  without  laying 
It  within  the  statutory  period,  charged  a  series  of  fraudulent  acts  in  pursu- 
ance thereof,  some  of  which  were  laid  within  two  years  from  the  Qnding  of 
the  bill.  Held,  that  tbe  prosecution  was  barred  by  the  statute  of  llmitatious. 
—Commonwealth  t.  Baitilsoii»  86  Pa. 
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a66  Fed.  961.) 

VANDIVBR  V.  UNITED  STATES. 
(Ciicalt  Court  oC  Appeals.  Third  accoit  November  11,  1007.) 

No.  8  a356). 

1.  Camom  Dutbb— Affbaz.  noM  QnimAx.  Appbaisds— Coirci.u8zvrarM8  or 

Findings. 

Findings  of  the  Board  of  General  Appraisers,  unless  unsupported  or 
againit  the  weight  of  evidence,  or  addttlona]  erldenoe  liaa  been  tak«i, 

will  not  bo  dlst\irbe<!  hv  thr*  courts  on  appeal. 

I  Ed.  Note. — For  cases  lu  point,  see  Cent.  Dig.  voL  15,  CoBtoms  Duties, 
f  209.] 

2.  Samb— Dkcision  bt  Coixectob  or  Customs— FanmcFnoii  of  CoaaBcnma. 

Tho  classlflcatlon  by  a  co! doctor  of  castome  of  Imported  sooda  under 

a  tariflf  law  is  presumably  correct 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Peniriv ! . mia. 

There  was  no  opinion  below.  Tiie  Circuit  Court  affirmed  a  decision  of  tbe 
Board  of  Untted  States  General  Appraisers,  whlcb  bad  affirmed  the  assees- 
menf  of  ilnt\  !  y  tlio  rollccfor  of  customs  at  the  port  of  Philadelphia.  The 
subject  of  tlie  controvenor  consisted  of  sulphur,  which  was  shown  by  chemical 
analysis  to  contain  In  one  instance  .OOio  per  cent  of  nonvolatile  Impurities, 
and  In  another  inatenoe  .00487  per  cent  of  ash. 

S.  Morris  Wain,  for  the  importer, 

Jasi)er  Ycates  Brinton,  Asst  U.  S.  Atty.,  and  J.  Whitaker  Thomp- 
son, U.  S.  Atty. 

Before  DALLAS,  GRAY,  and  BUFPINGTON,  Circuit  Judges. 

BUFFINGTOy.  Circuit  Judge.  The  appellant,  John  L.  Vandiver, 
imporled  certain  sulphur  and  contended  it  was  dutiable  under  para- 

fraph  674  of  the  tariff  act  (Act  July  24.  1897,  c.  11,  §  2,  Free  List,  30 
tat.  201  [U.  S.  Comp.  St.  1901,  p.  1688]),  viz.: 

**8nlphiir,  lac  or  precipitated,  and  (<ulpbur  of  brimstone,  crude.  In  bulk,  sol- 

phwr  or«'  ns  pjTltes,  or  sulplun'ot  of  iron  in  iFs  natural  stato,  r'  ntainlni:  in  ex- 
cess of  twenty-five  per  centum  of  sulphur,  and  sulphur  not  oiiierwise  proTid- 
ed  fbr.'* 

The  collector  classified  it  as  refined  sulphur,  under  paragraph  84, 

"Sulpbnr.  refined  or  sobllmed,  or  flowers  of,  eight  dollars  per  ton." 

On  appeal  by  Vandiver,  the  Board  of  General  Appraisers,  and  there- 
after the  Circuit  Court,  approved  the  collector's  action.  The  case  turns 
on  the  question  whether  this  sulphur  was  refined.  Being  invoiced  by 
the  shipper  as  "refined  roll  sulphur,"  it  would  seem  the  burden  was  on 
the  importer  to  show  the  importation  was  not  refined,  as  thus  invoiced. 
The  General  Appraisers,  after  referring  to  the  large  mass  of  testimony, 
state  that : 

"A  careful  consideration  of  It  strengthens  the  opinion  that  the  sulphur  is 
not  crude,  but  is  In  fact  refined." 

We  are  of  opinion  the  court  below  committed  no  error  in  adopting 
this  view.    The  presumption  was  that  the  collector's  classification  was 
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correct.  Pickhardt  v.  Un?ted  States,  n:  Fed.  Ill,  14  C.  C.  A.  311. 
And  the  collector's  classification  was  siippf^rted  by  the  findin.2:s  of  the 
Board  of  Appraisers.  These  findings,  unless  unsupported,  against  the 
weight  of  the  evidence,  or  where  additional  evidence  is  before  the 
court,  will  not  be  disturbed  on  appeal.  Apgar  v.  United  States,  78 
Fed.  332,  24  C  C  A.  113;  In  re  Van  Blankensteyn,  56  Fed.  475,  5  C. 
C  A.  679. 

The  evidence  warranted  the  Board's  finding,  and  the  appeal  is  there- 
fore dismissed. 


<15T  Fed.  19.) 

HAMILTON  OOUNTT  T.  HONTPELIBR  BAVIN08  BANK  ft  TRUST  00. 

<Oti!ealt  Goart  oi  Appeals,  Serenth  Circuit   October  1,  1907.  Rehearing  De- 
nied November  10^ 

No.  l^a 

1.  OounTiEs— Funding  Bond.s— t'oNsrixuTioNAi.  LmiTAnoii  or  Indkbtedness. 

Const.  111.  1870.  :irt.  9.  §  12.  which  Hinltg  the  amount  of  Indebtedness 
wbleh  may  be  lawfully  couiracttd  by  any  municipality  to  5  per  cent  of  the 
value  of  the  taxable  proi)erty  tbereiu,  relates  solely  to  tbe  cr^tion  of  fQ-> 
debtedness  thereafter,  and  nolther  nnthorizes  repudiation,  nor  affects  the 
making  of  terms  for  payment  of  existing?  le^iil  liabilities:  hence  the  fund- 
ing of  such  liabilities  by  a  county,  authorlsied  by  statute  and  vote,  was 
unaflfectfHl  l)y  the  limitation,  and  the  fact  alone  that  funding  bonds  Issued 
for  that  purpose,  reciting  that  "binding.  subaistiDg  legal  obligations  of 
said  county**  were  thereby  fimded  exceeded  such  limitation,  neither  Im- 
plies nor  amounts  to  a  violation  of  the  constitutional  provision  which  can 
onl>'  be  made  to  appear  by  impeaching  such  recital  as  to  the  validity  of 
tbe  Indebtedness  funded. 

2.  Sake— Rkcitals  in  Bonds— Effect  as  Estoppbi., 

Rev.  St.  Til.  1881,  c.  113.  authorizes  coimties  and  other  municipalities 
to  ibbue  bonds  lor  tbe  puipijse  of  retiring  outstanding  obligations.  A  coun- 
ty bad  an  outstanding  issue  of  l»onds.  After  years  of  litigation  in  both 
state  and  federal  courts  the  liability  of  the  county  was  established  in 
favor  of  the  holders  of  a  majority  of  such  bonds,  and  Judgments  entered 
against  It  thereon,  while  other  portions  of  the  issue  had  been  adjudged 
Invalid,  and  the  holders  defeatefl.  others  of  the  bonds  were  in  the  hands 
of  holders  whose  rigUti^  hud  uot  been  adjudicated.  In  such  state  of  facts 
a  compromise  was  effected,  pursuant  to  which  the  county  voted  to  isr 
sne  funding  bonds  under  such  statnte.  to  l»e  used  in  settiemeut  of  the  judg- 
ments and  the  outstMndln;;  unadjudicated  bonds,  and  they  were  so  ustil ; 
Judgments  beine  entered  on  tiie  unadjudicated  bonds  by  consent,  and  all 
Jud^iuieuts  salished  in  exchange  for  the  funding  bonds.  Such  bonds  re- 
Cited  that  they  were  issued  under  such  Btatute,  and  that  "binding,  sub- 
sisting legal  obligations  of  said  county**  were  thereby  funded.  Held  tl)at, 
under  the  statute,  the  '^*iint>'  officers,  authorized  thereto  by  a  vote  of  the 
electors,  had  power  to  ma  lie  the  conipromlse,  and  for  that  purpose  to  de- 
termine on  b^alf  of  the  county  that  tbe  unadjudicated  outstanding  bonds 
were  valid  and  snbsistin;r  ortll-rations.  and  that  tlieir  recital  of  such  fact 
estopped  the  county  as  aKuinsi  a  bona  tide  holder  for  value  of  the  funding 
bonds  to  deny  their  validity,  on  the  ground  tbat  all  or  any  part  of  tbe  ob* 
ligations  therein  retired  were  invalid,  eitber  on  constitutional  or  statutory 
grounds. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  uf  Illinois. 

Tbe  Judgmrat  against  county  of  Hamilton  is  in  assumpsit,  for  recovery  upon 
so^lled  **fundlnfr  bonds,'*  Issued  by  the  county,  and  held  by  the  Uontpelier 

Savlnjrs  Bank  Trust  Company,  tbe  plaintiff  below.  Tliese  bonds  were  issu- 
-ed  under  the  provision  of  a  geueral  act  of  the  Legislature  of  Illinois,  mcutiuu- 
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ed  In  the  bonds— rx  ing  chapter  113,  Rev.  St.  ISSl  ;  3  Stntr  &  C.  Ann.  Til.  Pt. 
par.  1,  c  113 — iititliorizlng  issuance  of  hoiida  by  municipalities  for  the  purp»»se 
of  fondlnir  and  nMiring  outstanding  obligations,  and  pumumt  to  a  vote  of  tbe 
peop1«>  f'<r  Hiieb  issue.    Tbcy  were  In  the  following  fono,  exo^t  tbat  tbe  atlOh 

beriiig  uini  times  of  payment  were  various: 

**United  States  of  America,  State  of  Illinois. 
No.  8B  County  of  Uamlltoii.  flOOa 

•'Funding  Bond,  Issued  under  Act  of  ]}>«5'). 
"As  ainen(!e<I  April  27tb,  1877  4b  Jtine  4tlk,  1879. 

*'Tliird  Class. 

"Seven  years  after  date,  for  value  received,  tlie  county  of  Ilamllton  promises 
to  pay  to  the  bearer  hereof  the  sum  of  one  thousand  dollars,  in  lawful  money 
of  the  United  States,  at  the  .\nicrican  Exchanjje  National  Bank  in  the  city  of 
New  Yorli  with  interest,  at  tlie  rate  of  4Vj  per  cent,  per  annum,  payable  Janu- 
ary and  July  as  shown  by  and  upon  the  surrender  of  the  annexed  coupons 
as  they  aererally  become  due»  except  tbe  last  coupon  which  is  due  with  the 
bond. 

"This  bond  Is  Is.mied  for  the  pnrpoae  of  funding  and  retiring  certain  bindfnjs, 

8ub«lstinp  lej^al  otiligations  of  said  county,  which  remain  outstanding  and  un* 
paid  under  the  provisions  u£  an  act  of  the  General  Assembly  of  Uie  state  of 
Illinois,  entitled  'An  act  to  enable  counties,  cities,  towns,  townships,  school 
districts  and  other  mnnlolpal  corporations  to  fund,  retire  and  purchase  their 
outstanding  boudt*  and  other  evidences  of  iudebteilness,  and  to  provide  f4>r  the 
registration  of  new  bonds  or  otber  evidences  of  indebtedness  in  the  olhce  of  the 
Auditor  of  rubllo  Accounts,*  approved  Febrnarj-  l.'Jth.  ISfJi  (Tub.  I^aws 
p.  -44),  and  acts  amendatory  therctt».  approved  April  27th,  1877  (Laws  1577.  p. 
168),  and  June  4th,  1879  (Laws  1879,  p.  229),  and  in  pnraoance  of  the  vote 
of  a  majority  of  the  le.rr',1  voters  of  said  county,  votinjr  at  an  election  duly 
called  under  said  act,  and  notilkd,  held,  and  conducted  according  to  the  laws 
of  said  state. 

"We  hereby  certify  that  all  the  requirements  of  mid  acts  and  laws  hare 
been  fully  complied  with  in  the  i^ue  hereof. 

"Id  testimony  whereof,  we,  the  undersigned  officers  of  tbe  said  oonnty,  bting 
duly  authorized  to  execute  this  obligation  on  its  bebalft  bave  tieremito  set  our 
signatures  tliis  first  day  of  August,  A.  D.  1898. 

"W.  J.  Sayem, 

"Frank  Lockett  Clialman»  Board  of  Baperrlsors, 

"[Seal.]  Clerk." 

On  reverse  of  bond: 

"Auditor's  Office,  Illinois,  Springfield,  Sept.  2,  lSf>S. 
James  8.  McOallongh,  Auditor  of  Public  Accounts  of  tbe  state  of  Illinoi8» 
do  horrf  y  rr-rtlfy  that  the  within  bond  has  l»oen  res:lsterod  In  this  office  this 
day  purtiuaut  to  the  provisions  of  an  act  entitled  'An  act  to  enable  couuUea. 
cities,  towna  townships,  school  districts  and  otber  municipal  corporations 
to  fund,  retire  and  luircbnso  their  outstanding  bonds  and  r!i'  r  '  vldences  of 
indebtedness,  and  to  provide  for  the  registration  of  new  bonds,  or  other  evi- 
dences  of  indebtedness.  In  tbe  office  of  tlie  Auditor  of  Public  AccountB,*  ap> 
proved  February  13.  1<''>5,  and  acts  amendatoiy  thereto^  approved  April  27, 
1877,  and  June  4.  1879. 

"I  further  certify  that  the  aggregate  equalised  Taluatlons  of  property  a** 
sessed  for  taxation  in  »iid  a.unty  for  the  year  1807  were  certified  to  this  office 
as  follows:    Heal  estate.  |1.297;22$^.00 ;  personal  property,  $330,447.00. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my  name^  and  affixeA 
the  seal  of  my  offlo^  the  day  and  year  aforesaid. 

''J.  8.  McCuUougb, 

"[Seal.]  Auditor  Publle  Accounts.** 

The  record  Is  volunrinous  with  facts  In  reference  to  the  alleged  iud<Hitedn«8 
for  which  the.so  funding  bonds  were  issued,  litigation  over  the  pre-existing 

bonds,  and  cirtinn-^/'nices  attending  the  refnjullnj?  trnnsactlon.  In  the  brief 
submitted  on  behalf  of  the  county  of  ilamiltou  the  ultimate  facts  are  recited. 
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upon  which  the  varloua  eontentlofw  rot  for  revenal  of  the  Judgment,  and  the 
following  SUUiiiKU-v  Is  dc'onied  sufficient  for  the  puryK>sos  of  rox  iuw:  In  ISCS 
the  county  of  Uamilton  voted  to  subscribe  $200,000  to  the  capital  stock  of  the 
Shawneetown  bmnch  of  th«  TlMnols  Central  Railroftd  Company  and  to  tflene 

bonds  for  that  amount  in  [layinent  flieri-of.  This  railroad  was  not  hullt.  and 
lu  1809  the  Legislature  of  Illinois  passed  an  act  Incorporating  the  St  Louis  & 
Sknitheastern  Rnllway  Company  to  nm  through  that  county,  and  anthorhsed  the 
county,  without  furfhor  voto,  to  i>sur>  lhr-  himds  the>retofore  voted  In  payiiifnt 
of  a  subscription  by  the  county  for  |1200.000  of  stock  of  the  new  company.  lu 
1871  honda  to  the  amount  of  $200,000  (being  200  honda  of  $1,000  each)  were 
so  issued.  In  ISSI.  ooe  Walter  M.  .Tarkson  obtained  a  decree  against  said 
county  under  a  cross-bill  Hied  by  him  In  an  action  then  i)endin};  in  the  federal 
court  ftor  the  Southern  District  of  Illinois,  that  he  was  the  holder  for  value  of 
10r>  of  the  above-mentioned  l)onds  with  eonpons  attached,  and  that  thoy  were 
adjudged  valid*  legal,  and  binding  obligations  of  tbe  county,  lu  1887  proceed- 
ings were  had  In  a  state  court  to  stop  the  levy  of  taxes  for  payment  of  interest 
on  tht^  !)(>nds,  and  the  judgment  of  tlie  r-ounty  court  granting  such  relief  was 
subsequently  affirmed  by  the  Supreme  Court  of  Illinois  in  I'eople  ex  rel.  v. 
Hamlll.  134  III.  666,  17  N.  B.  799,  29  N.  E  280.  Subse<iuently,  one  Post  sued 
the  county  in  the  fe<leral  court  ujwn  interest  cou|>ons  attached  to  such  issue  of 
bonds,  all  but  six  of  tbe  bonds  having  been  adjudiontod  as  valid  under  the 
aboTCf-mentioned  Jackson  decree.  This  case  afterwards  proceeded  lu  the  name 
of  Austin,  as  administrator  for  Post,  and  on  writ  of  error  from  the  JudKinent 
of  the  Circuit  Court  therein  in  favor  of  the  bondholder  was  brouirht  to  this 
court,  and  was  here  affirmed  as  to  llie  bonds  covered  by  the  Jacksou  decre<% 
but  in  reference  to  the  six  bonds  not  thus  covered  the  county  was  relieved  from 
liability  upon  the  authority  of  the  above-mentioned  Ilamill  case.  Austin,  Ad- 
ministrator. V.  Hamilton  Co.,  76  Fed.  208,  '22  C.  C.  A.  128.  Again,  In  the  case 
of  Zane  v.  Hamilton  Co.,  104  Fed.  6:3.  43  C.  C.  A.  416,  other  lil<e  bond«»  not 
within  tlie  .Taokpon  de<'re<\  were  alike  adjudged  to  be  invalid,  and  ftip  Supreme 
Court  (lb!)  U.  S.  370.  23  Sup.  Ct  538,  47  L.  Ed.  858)  afterwards  aiiiimed  such 
de<"ision.  In  1894,  two  jinK'nients  were  recovered  in  the  federal  court  against 
said  county  upon  bonds  included  in  the  prior  Jackson  decree,  one  In  favor  of 
Walter  M.  Jacksou  for  $.52,200.88.  aud  the  other  iu  favor  of  Kdward  II.  Shep- 
ard  for  $103,509.95.  In  1893  one  Bowles  reoorered  in  the  Mme  court  a  judg- 
ment aealnst  the  county  upon  interest  coupons  attached  to  bonds  of  this  ijssne. 
In  1S9S,  Thomas  C.  .Mather,  as  attorney  for  Jacksou  and  Shopard  auU  other 
bondholders,  entered  into  nc^trotiation  with  the  county  board  of  Hamilton  t-oun- 
ty  for  settlement  of  the  Indebtnlness  claimed  under  the  entire  bond  issue  above 
mentioned.  And  tliereu|»on  the  county  board  called  an  elei  tlon  to  submit  to 
a  rote  of  tbe  people  a  pmjtosition  to  issue  funding  bonds  l)e:n-ini;  interest  at 
4%  per  cent,  to  take  up  The  old  boi»ds  at  these  rates:  'Hiat  all  bonds  covered 
by  tbe  .Taekson  decrw,  abt»ve  meutioued,  be  taken  up  at  par,  with  accrued  in- 
ten'sr.  and  the  remaining  bonds,  not  so  covere<l.  at  55  per  cent,  of  the  prin- 
cipal and  accrued  interest.  It  was  agreed  by  Mather,  who  controlletl  all  of 
tbe  old  bonds  except  five  or  six,  to  accept  such  new  bunds  iu  iieu  thereof. 
This  prelimluarv  agreement  was  made  In  writing  between  the  supervisors  and 
Mr.  Mather,  and  among  other  terin^  it  was  provided  that  the  judgments  tliere- 
tofore  obtained  should  be  satisfied  upon  the  completion  of  such  arrangement; 
and  on  behalf  of  the  county  board  It  was  further  stipulated  as  to  all  bonds 
not  covered  by  the  Jackson  decree,  and  not  othervsise  In  judgment  a(?alnst  the 
c«iuiity.  that  Judgment  be  entered  against  the  county  thereupon,  and  to  that 
end  that  the  county  would  have  appearanoe  entered  lu  suits  thereupon  and 
jury  waivc<1.  In  conformity  with  this  arrnn?remont  an  election  was  held,  and 
the  is.sue  authorized  l>y  a  vote  of  1,0.59  In  favor  thereof,  and  4S;i  against  the 
issue.  "At  Its  meeting  held  July  27,  1898.  the  board,  after  declaring  tbe  prop- 
osition carried,  passed  a  resolution  instnictint;  that  there  be  prejaired  280 
bonds  of  the  county.  In  acf-ordance  witli  tlie  form  prescribed  therefor  by  the 
Auditor  of  Public  Accounts,  and  that  such  bonds  be  executed  bgr  the  diaimian 
of  the  board  and  the  clerk,  with  the  seal  of  the  count>*.  and  delivered  to  said 
Mather  upon  his  compliance  with  the  tenns  of  his  said  contract  with  the  coun- 
ty. On  August  27,  1SU8.  the  board,  at  a  special  meeting,  passed  a  resolutton 
directing  that  tlie  chairman  and  cleric  of  tbe  board,  and  I.  H.  Webb,  be  ap- 


Digitized  by  Google 


526 


84  c.  c.  A.  KEPouia. 


in>iiite<l  on  behalf  of  tho  county  to  po  to  Springfleld  and  take  sufficient  of  the 
new  bonds  for  the  purpose  of  funding  and  retiring,  or  selling,  and  with  the 
proceeds  retirlnf  the  sold  $200,000  bond  issue  of  1871.  and  with  said  bonds  to 
oarr\'  out  on  iM-half  of  tho  county  the  terms  of  tlu-  sai<l  a;,'rcH'njoQt  between 
said  Mather  and  the  county ;  and  that  in  carrying  out  said  agreement  they 
should  dellTer  the  neceasary  amoiuit  of  bonds  to  said  Mather  under  said  con- 
tract Said  Webb  waa  forther  authorized,  as  attonii  y  for  the  county,  to  waive- 
service  of  process  in  tbe  United  States  Circuit  Court,  and  to  enter  the  county's 
appearance  hi  any  suits  to  be  commenced  in  said  court  on  any  of  said  $200,000 
bond  Issue,  and  to  waive  a  jury,  and  consent  to  entry  of  judfiuient  thercH^n 
against  the  county,  according  to  the  terras  of  said  contract  with  Mather."  The 
reiiPesentatlves  so  avthorized  carried  the  new  bonds,  bearing  date  August  1, 
1808,  to  S|>ritu:nold,  and  delivered  the  2»J6  bonds  of  the  comity  to  Mather,  pur- 
suant to  the  arrangement,  and  tbe  bonds  so  delivered  were  purchased  by  Far- 
son,  Leach  ft  Co.,  and  by  them  sold  to  the  defendant  in  error,  and  are  the 
bonds  In  controversy.  In  connection  with  the  visit  of  these  representatives  of 
the  county  to  Springfield,  the  representatives  caused  appearances  to  be  entered 
on  the  part  of  the  county  to  suits  then  filed  for  recovery  upon  the  bonds  not 
theretofore  adjudicated  against  the  county,  and  judinnent  was  entered  accord- 
ingly in  favor  of  Edward  D.  Shepard  for  $101.31«.48.  All  judgments  acralnst 
the  county  In  these  matters  were  satisfied  of  record  upon  the  delivery  of  the 
bonds  as  «l)ove  mentioned.  The  county  paid  Interest  on  these  bonds  up  to 
1005,  and  paid  $84,000  of  principal  which  matured  prior  to  tliat  year,  but  there- 
after reftised  to  make  further  payments.  Ui>on  the  trial  under  the  l^ues,  the 
caurt  directed,  and  the  Jury  rendered,  a  verdict  against  the  county,  upon  which 
the  judgment  was  entered.  Error  Is  assigned  for  various  alleppd  manses  (num- 
bering 52),  but  specification  is  not  deemed  needful,  as  the  geuc-rai  di^ussion  in 
the  opinion  la  applicable  to  alL 

Samuel  Alschuler,  for  plaintiflF  in  error. 
Chester  B.  Masslich,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  Rafter  stating  the  facts  as  above).  The 
funding  bonds  upon  which  this  judgment  rests  are  alike  in  form,  re- 
citals, statutory  authority,  and  procedure  for  issuance,  with  those  In* 
volved  in  Graves  v.  Saline  County,  161  U.  S.  359,  16  Sup.  Ct.  526,  40 
L.  Ed.  732,  which  were  upheld  as  "valid  and  bindincr  obligations"  of 
the  county,  in  the  hands  of  a  bona  tide  holder  for  value.  That  case 
arose  upon  a  bill  hied  by  the  county  to  enjoin  collection  and  payment 
of  interest  upon  the  funding  bonds,  wherein  the  bondholder  intervened, 
and  decree  passed  in  favor  of  the  county.  On  appeal  to  this  court, 
three  questions  were  cerdiied  to  the  Supreme  Court,  upon  facts  stated, 
namely:  (1)  Whether  the  county  was  estopped  by  the  recitals  in  the 
funding  bonds  to  assert  that  the  orig-inal  bonds  so  funded  "were  not 
binding,  subsisting  legal  obligations  of  said  county;"  (2)  whether  the 
funding  bonds  were  binding  obligations  in  the  hands  of  the  bona  fide 
holder;  (3)  and  if  not  valid,  whether  relief  under  the  bill  could  be 
I  ( auditioned  upon  payment  by  the  county  of  the  amount  of  certain  valid 
bonds  uliich  were  included  in  the  exclumi^e.  In  the  opinion  of  the 
Supreme  Court  thereupon,  the  second  question  only  was  answered  and 
in  the  afiirniative,  with  the  remark  that  "this  renders  a  formal  answer 
to  the  other  questions  unnecessary.'*  The  present  action,  however,  is 
at  law,  and,  under  the  issues  tendered  and  raised  by  pleadings  and  tes- 
timony, the  judgiTient  can  be  upheld  only  upon  the  ground  that  the 
county  is  estopped,  as  a'jrainst  the  bona  fide  purchaser  of  the  bonds  for 
value,  from  setting  up  the  invalidity,  in  whole  or  in  part,  of  the  alleged 
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indeMedness  for  which  the  funding  bonds  were  voted  and  issued.  So, 
the  Saline  County  Case  does  not  expressly  meet  the  question  thus  aris- 
ing of  the  force  of  recitals  in  such  funding  bonds ;  but  it  is  clearly  ap- 
plicable for  interpretation  of  the  funding  statute  and  proceedings  there- 
under, and  is  instructive  in  reference  to  the  recitals. 

The  niatters  relied  upon  to  defeat  recovery,  stated  in  various  forms 
in  several  pleas,  may  be  summarized  in  these  propositions:  (1^  That 
the  entire  issue  of  original  bonds,  amounting  to  $200,000,  constituting 
the  sole  basis  and  consideration  for  the  funding  bonds  in  suit,  was 
unauthorized  and  void,  as  theretofore  "finally  and  conclusively  ad- 
judged;" (2)  that  all  of  such  bonds  were  included  in  the  funding  ar- 
rangement, so  that  alleged  prior  adjudications  upholding  the  validity 
of  a  portion  ($105,000)  of  the  original  issue,  in  the  hands  of  one  Jack- 
son, as  purchaser  thereof,  were  without  force,  in  anv  view,  to  author- 
ize or  validate  the  funding  bonds  thus  issued ;  and  (3)  that  both  orig- 
inal and  funding  issues  were  in  excess  of  the  limit  of  municipal  indebt- 
edness fixed  by  the  constitutional  provision  (1870)  of  Illinois.  Each 
of  the  defenses  thus  plead  and  tendered,  was  (in  elTect)  excluded  by 
the  trial  court  in  directing  a  verdict  for  the  plaintiff  below,  and,  if 
the  county  is  entitled  to  interpose  either  of  tiiese  matters  as  a  defense, 
error  is  well  assigned. 

The  contentions  for  estoppel,  in  support  of  the  judgment,  are  two- 
fold: First,  under  the  recitals  in  the  bonds  and  the  vote  authorizing 
the  funding  settlement ;  and,  second,  through  final  judgments  against 
tlie  county  for  the  entire  indebtedness  thus  recognized  and  settled. 
Both  grounds  are  distinctly  raised  by  various  forms  of  averment  in 
the  declaration,  with  the  facts  in  reference  to  the  judgments  undis- 
puted, and  the  only  material  controversies  of  fact  in  the  record,  bear- 
ing upon  one  or  the  other  proposition  of  estoppel,  are  deductions 
sought  Tinder  each  in  two  instances  of  conceded  or  nn  Jt-puted  circum- 
stances. ( )ne  relates  to  the  issue  of  bona  fides  in  the  purchase  of  the 
bonds,  and  is  thus  applicable  to  the  question  of  esto])pel  by  recitals 
thejcin,  whicli  can  arise  only  in  favor  of  cae  who  derives  ownership 
through  purchase  for  value,  without  notice  of  defects  or  invalidity; 
while  the  other  relates  to  the  nature  and  standing  of  the  last  judgment 
obtained  of  the  several  judgments  upon  which  the  second  claim  of  es- 
toppel is  predicated.  Tlie  theory  upon  which  the  challenge  of  bona 
fides  rests  involves  the  general  doctrine  of  tlie  force  of  recitals,  so  tliat 
it  may  best  be  considered  in  that  connection,  rather  than  preliminarily ; 
and  the  theory  as  to  the  character  of  the  ultimate  judgment  which  ac- 
companied the  settlement,  if  tenable  in  any  view,  is  without  bearing 
upon  that  dr  .  Irine. 

The  funding  b<:)nds  in  cniUrovcrsy  were  issued  in  purported  com- 
promise and  settlement  of  pre-existing  indebtedness  of  the  coimty, 
upon  action  of  the  county  autlinrities  and  vote  of  tiie  people,  in  pur- 
ported conforniiiv  w  uh  legislative  authority  to  that  end,  recited  in 
the  bonds — namefy,  the  Illinois  funding  bond  act  of  1SG5,  as  amended 
in  1877  and  1879  (chapter  113,  Rev,  1881;  3  Starr  &  C.  Ann.  111. 
St.  c.  113);  and  the  validity  of  this  statute  is  well  recognized,  and 
its  interpretation  unquestionable.  Graves  v.  Saline  County,  supra. 
Each  bond  recites  that  it  ''is  issued  for  tlie  purpose  of  funding  and  re- 
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tiring  certain  binding^*  subsisting  legal  obligations  of  said  county, 
which  remain  outstanding  and  unpaid."  and  **in  pursuance  of  the  vote 

of  a  majoritv  of  tlic  1c_l,m1  voters  of  said  county,"  at  an  election  called 
and  conducted  according  to  law ;  and  further  certifies  "that  all  liie 
requirements  of  said  acts  and  laws  have  been  fully  conipUed  with  in 
the  issue  hereof/' 

These  primary  facts  thereupon  are  undisputed:  That  bonds  of  the 
county  were  outstanding  and  unpaid,  exceeding  the  funding  issue,  with 
final  adjudications  of  liability  u|>on  the  major  portion  thereof  unsat- 
isfied, when  a  compromise  and  funding  arrangement  was  negotiated; 
that  such  arrangement  was  duly  submitted  to  a  vote  of  the  people,  and 
.a  large  majority  voted  for  the  issue  of  funding  bonds  accordingly; 
and  that  the  bonds  in  question  were  issued  and  sold,  and  proceeds  ap- 
plied in  conformity  with  such  arrangement  and  vote.  Nevertheless, 
with  the  qfood  faith  of  tlie  trnnsnctions  unchallenged,  impeachment  is 
now  sought  of  the  plain  recitals  in  the  bonds,  that  "subsisting  legal 
obligations  of  said  county"  were  thus  funded  and  settled,  to  defeat  re- 
covery in  the  hands  of  this  holder,  who  purchased  the  bonds  in  the 
market,  before  due,  for  value.  The  alleged  defenses  to  that  end  are 
reducible  to  two  contentions,  under  which  all  questions  raised  on  be- 
half of  tlic  county  may  be  fully  considered  (  without  pursuing  the  or- 
der of  discussion  in  the  briefs),  namely:  First,  that  the  funding  bonds 
are  invalid  per  se,  because  the  amount  voted  and  issued  exceeded  the 
limit  fixed  by  the  Constitution  of  Illinois  for  incurring  municipal  in- 
debtedness;  second,  that  the  original  bond  issue  thereby  settled  was 
invalid  for  want  of  municipal  power  to  contract  such  indebtedness, 
because  (1)  the  enabling  act  was  not  in  conformity  with  a  constitu- 
tional rc(|nirement,  and  (2)  the  issue  exceeded  the  constitutional  limit. 

1.  The  iirst-mentiuned  iiniuiry  is  within  narrow  compass,  free  from 
complication  of  law  or  fact,  as  it  involves  akme  the  questi(m  whether 
the  mere  issuance  of  funding  bonds  in  excess  of  the  5  per  cent  lim- 
itation  violates  the  constitutional  provision  referred  to,  irrespective 
of  the  status  of  pre-existing  nnmicipal  indebtedness  thereby  funded. 
The  further  contention  that  the  orii/inal  issue  of  bonds  thus  funded 
was  subject  to  and  m fringed  th^  hmiiation,  which  is  pressed  in  the 
argument  of  counsel  as  involved  m  such  inquiry,  is  plainly  bey(»id  its 
scope,  as  both  votes  of  the  people  for  the  funding  issue  and  redtals 
in  the  bonds  are  presumptive  of  an  existing  indebtedness,  lawfully 
incurred :  so  that  this  primary  contention,  that  the  limitation  is  directly 
applical)le,  u]><in  the  face  of  the  funding  transaction,  must  rest  upon 
the  terms  oi  the  limitation,  with  the  truth  of  these  recitals  uncontro- 
verted.  If  the  limitation  thus  applies  to  the  funding  transaction,  ir^ 
respective  of  the  assumed  validity  of  the  indebtedness  when  incurred, 
the  funding  bonds  are  plainly  invalid,  without  reference  to  bona  fides 
on  the  part  of  the  purchaser  and  municipal  authorities.  Not  only  was 
suUicicnt  iniormation  di^closid  therein  to  charge  the  purchaser  with 
notice  that  the  issue  exceeded  such  limit,  but  knowledge  m  fact  is  con- 
ceded, and  recovery  would  be  prohibited,  in  such  view,  under  either 
line  of  authorities  cited  upon  this  point.  13ut  the  question  whether  tfie 
validity  of  the  consideration — the  original  bonds — is  subject  to  chal- 
lenge rests  upon  evidence  not  disclosed  in  the  new  bonds,  nor  involved 
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in  the  present  inquiry,  and  arises  only  under  the  second  proposition 

above  stated. 

The  lUinuis  Constitution,  adopted  in  1870  (section  12,  art.  9),  for- 
bids municipalities  "to  become  indebted  in  any  manner  or  for  any  pur- 
pose, to  an  amount,  including  existing  indet^ness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable  property  Sierein, 
to  he  ascertained  by  the  last  assessment  for  state  and  county  taxes, 
previous  to  the  incurring;'  of  such  indebtedness" ;  with  proviso  that 
it  shall  not  apply  to  bonds  issued  in  compliance  with  vote  of  the  peo- 
ple prior  to  its  adoption.  Were  the  issue  of  bonds  in  controversy  not 
a  funding  issue,  tiieir  date  (1898)  would  be  conclusive  of  violation  of 
this  provision.  It  was,  however,  a  funding  transaction,  as  recited  in 
the  bonds  and  voted  by  the  people,  and  thus  upon  its  face  created  no 
indebtedness — presumptively,  under  the  action  of  the  people  and  ex- 
press recitals  in  tlie  bonds,  was  a  mere  change  in  form  and  terms  of 
payment  of  prior  obligations  of  tlie  county,  lawfully  incurred.  As 
stated  in  County  of  Jasper  v.  Ballou,  103  U.  S.  745,  793,  26  1^  £d. 
422,  in  reference  to  a  like  transaction,  "the  issue  of  the  fimding  bonds 
did  not  increase  the  ap^i^rei^ate  of  the  indebtedness  of  the  corporation, 
but  only  changed  its  ff)rm."  The  constitutional  limitation  relates  solely 
to  the  creation  of  indebtedness  thereafter,  and  neither  authorizes  re- 
pudiation, nor  affects  tlie  making  of  terms  for  payment  of  existing 
legal  liabilities.  The  funding  of  such  liatnlities,  tiierefore,  authorized 
by  statute  and  vote,  was  unaffected  by  the  limitation,  and  the  fact  alone 
that  the  issue  of  funding  bonds  thereupon  exceeded  that  limit  nei- 
ther implies  nor  amounts  to  violation  of  the  constitutional  provision. 
County  of  Jasper  v.  Ballou,  supra;  City  of  Huron  v.  Second  Ward 
Sav.  Bank.  86  Fed.  272,  278,  30  C.  C.  A.  38,  45,  49  L.  R.  A.  634,  and 
cases  dted ;  Hughes  County  v.  Livingston,  104  Fed.  306,  317,  43  C 
C.  A.  541.  So,  without  impeachment  of  the  recitals,  that  "binding, 
subsisting  legal  obligations  of  said  county"  were  thereby  funded,  no 
infringement  of  the  Constitution  ai)pears  in  this  issue  of  bonds. 
Whether  the  validity  of  the  obligations  so  funded  is  contestable  for 
like  cause  or  upon  other  alleged  grounds,  as  against  the  defendant  in 
error,  remains  to  be  considered. 

2.  Upon  the  conceded  state  of  facts  in  reference  to  the  original  is 
sue  of  bonds  and  various  adjudications  of  liability  thereunder,  a  fund- 
ing arrangement  of  the  outstanding  obligations  of  the  county  was  both 
needful  and  authorized  by  the  above-mentioned  statute.  After  years 
of  litigation,  in  state  and  federal  courts,  with  conflicting  adjudications 
in  the  former  as  to  the  validity  of  that  bond  issue,  the  liability  of  .the 
county  was  established  in  favor  of  the  holders  of  a  majority  of  such 
bonds,  while  other  portions  of  the  bonds  so  issued  had  been  adjudged 
invahd  and  holders  defeated  of  recovery  ;  other  large  ])ortions  were  in 
the  hands  of  various  holders  unadjudicated  as  to  such  parties,  when 
the  funding  issue  was  voted.  Thus  the  occasion  for  an  adjustment 
of  the  unpaid  judgments  against  the  county,  and  unsettled  claims  and 
differences  in  a  funding  arrangement,  was  clearly  presented;  and  the 
issue  of  fnnrling  bonds  thereupon  was  authorized  by  vote  of  the  people, 
as  required  by  the  ^tntute.  The  contention,  therefore,  that  no  funding 
arrangement  was  within  the  power  of  the  municipality  is  plainly  un- 
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tenable,  for  the  reason  that  it  ignores  the  effect  of  the  judgments 
above  mentioned  in  favor  of  the  bondholders.  It  rests  alone  upon  the 
proposition  that  the  entire  tend  issue  thereby  funded  was  Toid,  both 
(1)  for  insufficiency  of  the  enabling  act,  under  which  the  bonds  were 
issued,  as  expressly  determined  in  People  ex  rel.  v.  Hamill,  134  III. 
^^66.  17  N.  E.  799,  29  N.  E.  2<0,  nnd  (2)  for  excess  of  the  c(m^uru- 
tional  limit.  The  judg:nients  referred  to  were  conclusive  ag'ainst  either 
of  tliese  grounds  of  defense  in  respect  of  tlie  bonds  involved  tlierein— 
and  of  the  validity  of  such  bonds — ^under  the  elementary  doctrine  of  res 
judicata  (Cromwell  v.  County  of  Sac,  94  U.  S.  351,  352,  24  L.  Ed.  195; 
9  Notes  U.  S.  Rep.  93;  23  Cyc.  1215),  and  thus  established  an  in- 
debtedness for  which  funding  bonds  were  authorized;  excluding  from 
the  present  view  the  jiifiirment  ultimately  obtained  in  favor  of  the  hold- 
ers of  the  residue  of  unadjudicated  bonds,  which  was  entered  subse- 
quent to  the  vote  for  fundmg.  It  is  further  contended  that  indebted- 
ness under  judgments  is  not  within  the  terms  of  the  legislative  provi- 
sion for  an  issue  of  funding  bonds,  but  such  objection  is  clearly  un- 
tenable, as  it  was  expressly  met  and  overruled  in  Stone  v.  Citv  of  Chi- 
caq-o,  207  111.  492,  69  N.  E.  970;  and  other  pertinent  authorities  of 
hkc  effect  do  not  require  citation.  Whatever  defense  was  then  avail- 
able against  the  holders  of  the  old  bonds  related  only  to  those  upon 
which  no  recovery  had  been  adjudged;  and  (in  so  far  as  materiality 
may  now  appear)  the  record  discloses  that  the  first  above-mentioned 
ground  of  defense  was  not  only  available  in  respect  thereof,  when  the 
funding  trrmsaction  was  voted  upon,  but  had  repeatedly  been  upheld 
in  adjudications.  The  funding  arrangement,  however,  extended  to  a 
compromise  of  these  outstanding  bonds  not  adjudicated  for  or  against 
the  individual  holders,  together  with  the  amounts  allowed  to  bond- 
holders who  had  recovered  jiidj^ents;  and  this  fact  raises  the  crudal 
question:  Are  the  funding;  bonds  issued  thereupon  subject  to  either  of 
the  above-mentioned  challenges,  in  the  case  at  bar,  because  the  out- 
standing bonds  so  included  were  impeachable  when  ftmded?  The 
solution  rests  upon  the  force  of  the  recitals  in  these  bonds,  and  is  free 
from  doubt,  as  we  believe,  under  the  authorities. 

The  lule  is  well  recoi^ni/ed  that  municipal  bonds  must  contain  re- 
citals showint^  authority  for  their  issuance  to  make  them  markenhk\ 
as  no  indebtedness  can  be  contracted  by  the  municipality,  unless  Uj 
the  Legislature  has  granted  power  to  that  end,  and  (2)  all  contin- 
gencies are  met,  as  provided  by  Constitution  or  statute  for  its  exer- 
cise. Recitals  are  of  no  avail  to  cure  the  want  of  fundamental  pow- 
er to  issue  bonds,  but  thev  are  needful  and  cnmmonly  made  to  save 
the  purchaser  from  examination  and  proof  in  respect  of  the  contin- 
gencies of  fact  upon  which  a  grant  of  power  was  exercised ;  and  v.n- 
on  this  distinction  in  their  legitimate  office  and  bearing  must  Llicir 
force  be  determined.  When  power  appears,  however,  to  issue  bonds 
for  the  purpose  stated,  and  defense  is  sought,  through  violation  of 
Constitution  or  statute  in  its  exercise — in  excccdinpf  the  limit  of  in- 
debtedness or  like  restrictions  of  the  j::^rant — such  departure  from  the 
power  has  given  rise  to  difficulty  in  ascertaining  tlie  true  line  of  dis- 
tinction and  just  effect  of  recitals  in  bonds  so  issued;  and  it  may  be 
conceded  that  the  authorities  have  not  been  harmonious  in  stating 
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the  rule  applicable  in  such  cases,  particularly  when  a  constitutional 
provision  is  violated.  Thus,  in  the  opinion  cited  for  plaintiff  in  er- 
ror, in  Hedges  v.  Dixon  County,  150  U.  S.  182,  187,  14  Sup.  Ct.  71, 
37  L.  Ed.  1044,  it  is  remarked,  in  substance,  on  reference  to  the  prior 
Lake  County  cases  (130  U.  S.  663,  9  Sup.  Ct.  651,  32  L.  Ed.  lOHO; 
130  U.  S.  674,  9  Sup.  Ct  654,  32  h.  Ed.  1065;  and  147  U.  S.  230, 
13  Sup.  Ct  318,  37  L.  £d.  145),  that  recitals  in  bonds  may  estop 
against  denial  of  legislative  authorit} ,  but  no  such  estoppel  can  arise 
when  a  constitutional  provision  is  violated  Nevertheless,  later  de- 
cisions of  the  Supreme  Court  have,  as  we  believe,  set  aside  the  ex- 
ception from  the  elementary  doctrine  of  estoppel  above  indicated, 
and  upheld  and  established  the  rule  as  equally  applicable  to  recitals 
of  fact,  wiLhui  the  kiiowlcdge  of  the  municipality,  and  necessarily 
conunitted  to  its  proper  officers  to  ascertain  and  certify,  as  to  a  con- 
stitutional limit  of  indebtedness  or  like  restrictive  provisions  upon 
the  exercise  of  the  power.  Gunnison  County  Commissioners  v.  Rol- 
Hns,  173  U.  S.  865,  263,  19  Sup.  Ct.  390,  43  L.  Ed.  G89  ;  and  au- 
thorities there  reviewed;  Waite  v.  Santa  Cruz,  184  U.  S.  302,  320, 
22  Sup.  Ct  327.  46  L.  Ed.  552;  and,  in  this  court,  Wesson  v.  Saline 
Co.,  73  Fed.  917,  920,  20  C.  C.  A.  229,  and  Wesson  v.  Town  of  Mt. 
Vernon,  98  Fed.  804,  807,  39  C.  C.  A.  301;  King  v.  City  of  Superior, 
117  Fed  113,  115,  54  C.  C.  A.  499.  So  the  fact  alone  that  defense 
is  sought  for  violation  of  a  constitutional  provision,  instead  of  a 
lefi:islative  requirement,  in  the  issue  of  bonds,  is  insuf?icient,  under 
these  controllinjTf  authorities,  to  avoid  such  estoppel  from  recitals  of 
fact  thereupon  in  the  bonds.  It  goes  without  saying  that  tlie  Con- 
stitution is  paramount  in  all  its  provisions,  and  the  statulury  grant, 
which  is  the  direct  source  of  municipal  authority,  must  conform  to 
such  provisions;  that  Constitution  and  statute  are  alike  binding  up- 
on the  municipality  and  those  claiming  under  it;  that  transactions 
on  its  part,  in  derogation  of  the  authority  thus  conferred,  are  with- 
out validity  as  to  parties  or  privies:  and  tbnr  the  sovereign  source 
of  municipal  power  may,  in  clear  terms,  provide  against  recovery, 
through  estoppel  by  recitals  or  otherwise,  upon  bonds  so  issued,  even 
in  the  hands  of  the  bona  fide  purchaser  under  such  restraint  of  au- 
thority. But  the  present  inquiry  is  not  within  either  of  these  prem- 
ises, and  the  defenses  set  up  can  be  uphdd  only  upon  the  broad  gjound 
that  the  nature  of  the  alleged  violation  of  Constitution  and  statute 
prevents  estoppel  by  recitnls  in  the  bond,  and  that  the  bona  fide  pur- 
chaser was  bound  to  take  notice  of  the  facts  constituting  the  violation. 
The  statutory  authority,  as  before  mentioned,  was  to  fund  the  in- 
debtedness of  the  county,  outstanding  m  bonds  or  other  obligaliun.>, 
"whidi  are  the  binding,  subsisting  legal  obligations  of  such  county," 
with  new  bonds  to  be  issued  by  "the  proper  corporate  authorities/' 
when  such  arrangement  was  authorized  by  vote  of  the  people.  This 
power  became  operative  for  funding,  as  both  of  tlie  conditions  pre- 
cedent were  in  existence — an  indebtedness  in  leira!  obhi^ations  to  l)e 
funded  and  an  afhrmative  vote  for  funding^.  For  exercise  of  the 
power  the  character  and  amount  of  the  various  obligations  must  be 
ascertained,  and  necessarily  by  the  corporate  authorities  referred  to. 
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in  the  absence  of  other  provisions.    Waite  v.  Santa  Cruz,  184  U.  S. 

:)'02.  3eo.  n  Sup.  Ct.  327,  4r>  L.  Ed.  552.  In  snch  case— as  perti- 
nently said  in  Dixon  Co.  v.  Field,  111  U.  S.  83,  93,  4  Sup.  Ct.  315, 
1^6  L.  Ed.  3(ju.  and  quoted  with  approval  in  Gunnison  Co.  Commis- 
sioners V.  Rollins  (pa^e  264  of  173  U.  page  390  of  19  Sup.  Ct 
[43  L.  Ed.  689]),  supra— "the  meaning  of  the  law  granting  power 
to  issue  the  bonds  is  that  they  may  be  issued,  not  upon  the  existence 
of  certain  facts,  f"^  !'c  n^cfrtnincd  and  determined  whenever  disputed, 
but  ujion  the  ascertainment  and  dcteniiination  of  their  existence,  by 
the  officers  or  body  desi^ated  by  law  to  issue  the  bonds  upon  such 
contingency" ;  and  their  determination  and  recital  thereupon  are  "con- 
clusive of  the  fact  and  binding  upon  the  municipality."  The  county 
authorities  determined  the  character  and  amount  of  legal  obligations 
for  this  funding!;  issue,  their  flndinpf  was  ratified  by  the  votp  there- 
upon, and  the  Ixonds  were  issued  with  express  recital  of  fact  m  con- 
formity with  such  finding.  If  any  portion  of  the  original  bonds  so 
funded  were  open  to  defense  for  invalidity — either  for  want  of  com- 
petent statutory  authority  for  the  issuance,  or  for  exceeding  the  con- 
stitutional limit,  if  the  limitation  were  applicable  under  the  vote  for 
such  issue — it  was  only  the  outstanding  portion  for  which  no  judg- 
ment had  then  been  recovered :  and  the  fact  that  such  questions  were 
then  involved  in  nowise  appears  from  the  recitals.  That  the  pur- 
chaser was  not  bound  to  exanuuc  the  records  for  such  particulars, 
under  the  recitals,  is  settled  (Evansville  v.  Dennett,  161  U.  S.  434, 
443,  16  Sup.  Ct.  613,  40  L.  Ed.  760;  Waite  v.  Santa  Cruz,  IS^  IJ.  S. 
302,  317,  22  Sup.  Ct.  327,  46  L.  Ed.  552);  and,  under  the  above- 
stated  doctrine  applicable  to  such  recitals,  we  believe  it  to  be  equally 
well  settled  that  this  purchaser  was  entitled  to  assume  that  the  county 
authorities  perfurmed  their  duty,  ascertained  all  ilic  facts  upon  which 
liabilit)  depended — ^necessarily  including  the  inquiries  of  fact  upon 
which  the  applicability  of  the  constitutional  limitation  depended — and 
that  no  obligations  entered  into  the  funding  issue  which  were  not  so 
establislicd  as  a  valid  indebtedness.  The  testimony  is  clear  and  un- 
disputed that  he  purchased  the  bonds  in  suit,  for  value,  relyiuLT  uj)on 
their  recitals,  and  with  no  information  to  raise  doubt  of  their  truth- 
fulness. 

We  are  satisfied  that  the  recitals  were  within  the  authority  confer- 
red upon  the  county  officers,  who  executed  and  issued  the  bonds,  and 
are  sufficient  to  stipport  the  direction  of  verdict  and  judgment  for  re- 
covery.   The  judgment,  accordingly,  is  affirmed. 
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(157  Fed.  20.) 

OASTAGNINO  et  al.  v.  MT'TUAL  RESDRVB  FUND  LIFK  ASS'N  et  al. 
(Circuit  Court  of  Appeals.  Sixtti  Circuit  November  20,  1907.) 

No.  1,67a 

Insurance— Suit  for  Constbuction  op  I^r  PoLiOT-nJvBiSDioilOii  TO  OBAirr 

Relief  Against  Foreign  Coupant. 

Where  a  life  Insurance  company  Incurpu ruled  under  the  laws  of  one 
State  has  subjected  Itself  to  suit  in  another  state  in  wbldi  It  does  business, 
hf}9  agreed  in  accordance  with  Its  laws  that  service  of  process  may  be 
made  upon  the  insurance  conmiisi^iouer  of  such  state,  and  has  issued  poli- 
cies to  its  citizens^  socli  a  policy  holder  has  the  ri^^lit  to  maintain  a  salt 
acrairis:t  it  in  his  own  state  lii  elttier  the  state  or  federal  courts  for  a  con- 
struction of  his  policy  and  a  determtnatioo  of  bis  rights  thereunder  and 
the  leipilfty  of  acts  of  the  company  as  bearing  tbereon,  and  such  right  may 
not  be  denied  on  the  gronnrl  thnt  such  n  suit  is  an  Interference  with  the 
internal  management  of  u  fureign  corporation. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dljr.  vol.  28,  In«<urnnee.  8  33.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

The  bill  was  filed  against  the  Mutual  Reserve  Fund  Life  Asnooiation  and 
Its  successor,  the  Mutual  Resenre  Life  Insurance  Company,  to  interpret  and 

enforce  n  contract  in  the  form  of  a  ix»licy  or  certificate  of  insurance  issue<l 
by  the  defendant  eorix>raiiuns  for  $5,000  on  the  life  of  Elmauuel  Castagniuu. 
in  favor  of  the  other  plaintiff,  bis  wife.  The  Mutual  Reserve  Fond  Life  Asso- 
ciation wa.s  Incorporated  under  the  laws  of  New  York.  February  9,  and 
reincorporated  December  23,  1883.  It  accepted  the  provisions  of  the  Insurance 
laws  of  New  Toric  of  1892,  and  received  an  amended  charter  February  25, 
ltXV2;  it.*i  naiitp  f  ?  hig  then  disnged  to  the  Mntua!  Reserve  Life  Insurance  Com- 
jmny.  The  present  policy  was  issued  August  31,  1888,  when  the  plaintiff 
Osstagnino  was  43  years  old.  and  after  the  Motruil  Reserve  Fund  Life  Associa- 
tion  had  ne<'epte<I  the  provisions  of  the  law  of  Tennessee  anthorizinp  the  service 
of  process  on  the  insurance  commissioner  of  that  state.  It  was  issued,  as  usual 
In  such  cases,  in  consideration  of  the  application  and  its  statements,  and  the 
payment  of  the  admission  fee,  of  the  annual  dues  for  expenses,  and  all  mort- 
uary premiums,  payable  at  the  home  office  In  New  Ynrl;  City,  within  30  ffnys 
from  the  first  week  day  ot  Fel»ruary,  April,  Juue.  Au^iiist,  October,  and  LH^ 
eeniher,  of  every  year  during  the  continuance  of  tfie  policy,  and  subject  to  all 
the  provi^Jions.  re,[iiir*  !neiit«,  and  benefits  stated  in  tlie  policy,  which  were 
made  a  part  of  the  ruiiiract,  and  are  set  out  in  an  exhibit  to  the  bill.  The 
plaintiffs  claim  tliat  the  dues  for  expenses  were  fixed  at  the  sum  of  .<15  for 
each  year,  and  that  the  defeiiclant^  hprnro  the  delivery  of  the  iwllcy.  estal)lish- 
ed  ttie  amounts  to  be  paid  lor  tlie  mortuary  premium  every  two  mouths  during 
its  «dstence,  and  tiiat  the  plaintiffs  have  paid  such  amounts  for  the  expenses 
and  for  mortuary  premiums  during  the  existence  of  the  policy  and  up  to  the 
present  time. 

The  policy  contains  certain  provisions  respecting;  the  reserve  or  emergency 

finid,  the  organization  of  the  so-called  mortuar>-  department  of  the  asstK-la- 
tioii,  and  the  contract  between  the  association  and  the  Central  Trust  Company 
of  New  York,  and  states  that  the  policy  contains  a  certificate  that  the  asm>- 
elation  had  deposited  with  such  trust  company,  as  a  reserve  or  emergency 
fund,  on  March  31,  1888,  the  amount  of  $1,403,283.38.  of  wlil.  li  $1.024.r»«)<» 
was  in  bonds,  and  J|i8i},G72.78  in  cash.  According  to  the  pollcj'  2u  per  cent,  of 
the  net  receipts  of  the  mortuary  premiums  during  a  period  of  15  years  from 
the  date  of  the  policy  was  to  be  added  tn  the  reserve  or  emergeixy  fund,  whi<  li 
should  be  properly  invested  and  the  interest  placed  to  the  credit  of  tlie  death 
fund.  It  was  further  provided  that  the  reserve  fund  above  $100,000  should 
be  applied  to  the  payment  of  claims  in  excess  of  the  actuaries'  f  al>Ie  of  mortali- 
ty, and  to  matce  up  any  deficiency  that  might  exist  in  the  death  fund,  when 
any  claim  Iqr  deaUi  was  due  after  the  mortuary  premium  call.  The  poller 
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further  provided  that  the  annual  mortuary  premiums  after  thn  policy  had  been 
!n  force  15  years  from  date  s-liould  not  Include  auy  further  cuntributlon  to 
tli«'  reserve  or  emergeucy  fund,  nor  should  the  net  amount  of  such  annual 
mortuary  premium  thereafter  exceed  the  annual  premiums  roqnlred  by  the 
actuaries'  table  of  mortality,  or  tlie  a<  tnal  mortality  experience  of  the  asso- 
ciation. At  the  expiration  of  saiil  ir»  years,  there  should  be  cre<litet^l  to  the 
policy  the  equitable  proportion  of  tlie  total  Hurplus  or  reserve  fund  aeeumulu- 
tlon,  and  also  the  equitable  sLare  of  such  reserve  or  emergency  fund  accumu- 
intion  contributed  by  meinlM  i  s  whose  policies  ItMl  terminated.  The  amount 
thus  nceumulated  to  the  credit  of  tJie  refl<»rve  or  emergency  ftmd  mitrht  Ix^  dis- 
tributed ut  the  option  of  the  policy  holders,  either  as  a  tontine  aecumuIatlcMi 
payable  in  cash,  or  be  med  as  eesb  tovanl  the  peyment  of  fatue  dues  and 
mortnarj-  premiums. 

Wlieu  the  policy  was  delivered^  the  association  had  a  local  manager  and 
agent  in  Tennessee.  He  was  afterwards  wltMrawn,  and  the  plaintiff  wan  eoni« 
pelled  to  pay  his  annual  dues  and  mortuary  premlumsi  or  awiessments  upon  the 
policy  at  the  home  offlee  In  New  Xork  City.  When  the  policy  was  delivered, 
the  plaintiff  paid  an  admission  fee  of  $20,  and  the  annual  dues  for  expenses 
of  $ir..  and  was  Informed  and  believed  that  a  certain  sum  was  fixed  by  the 
poliej  for  the  mortuary  premiums  to  be  paid  every  two  months  during  the 
exii^euce  of  the  policy.  The  policy  fixed  the  mortnary  premlnm  at  $12.1X).  pay- 
able in  each  of  the  six  months  named,  or  $77.40  a  year.  The  plaintiff  paid 
these  premiums  at  that  rate  until  1889,  when  they  were  increased  to  $13.35. 
They  remained  at  that  sum  during  the  years  ISSO.  1890.  1891.  1802,  1898,  and 
anrl  up  to  the  month  of  August.  1W>n.  At  that  time  the  executive  com- 
utittee  ot  the  nssoclatlon,  under  the  pretext  that  policies  of  this  class  were  not 
paying  for  the  insurance  provided,  unlawfully  and  arbttrarlly  incrcaKe<l  the 
nuatuary  premlunis  from  inn.",  to  .$ir>.(>r),  every  two  months,  or  $10fi.30  per 
annum,  and  collected  the  premiums  at  tliat  rate  during  the  rest  of  the  year 
ISO.-,  and  the  years  1886  and  189T,  up  to  March,  1808.  KeKiiminj,'  with  Mardi, 
1S08,  the  i>rendnmp  were  Increased  from  $17.0f»  to  $20.40  (or  $158.40  per  nn- 
uum),  for  the  years  1898  and  1^9,  up  to  December.  In  that  month  the  mor- 
tuary call  was  increased  to  I90.1S  (CMT  $180.90  per  annum).  This  lasted  until 
February,  1900.  when  the  premlnm  was  increased  t  >  :^nL'.ori  (or  $192.30  per  nn- 
num).  In  April.  1901,  the  premium  was  Increased  to  ^.SX),  at  which  amovmt 
it  continued  up  to  and  Includini?  the  month  of  February,  1902.  During  this 
time  the  defendant  made  thnn*  speelal  assessments,  each  for  $3.3.90.  on»»  in 
July,  one  in  .September,  and  one  in  Dwember,  1901.  so  that  the  total  montian.' 
premiums  for  1901  amounted  to  $305.10.  Beginning  with  the  month  of  Feb- 
ruary-. 1002.  the  association  Inrreasod  the  mortuan*  premiums  to  $o7.65.  and 
this  rate  lasted  up  to  February,  1003.  Beginning  with  that  month,  the  mortu- 
aiy  premium  was  Increased  to  $41.40  (or  $248.40  per  annum),  which  rate  was 
ninlntalriM  up  to  the  month  of  February,  1004.  P.e-inninR  with  April.  IIKM, 
the  premium  was  increased  to  $45.15.  This  rate  lasted  until  March  llHXi. 
During  this  time,  three  special  assessments,  each  for  $45.15.  wf>re  made,  one 
on  Rei)tetiihor  1.  1004,  one  on  November  1,  1904.  and  one  on  Feitruary  1,  1905. 
The  amount  paid  during  the  year  of  special  asses«meuts.  including  the  latter, 
was  $40a8r>.  Beg1nninf(  with  March,  1905.  the  mortuary  premium  was  In- 
creased to  18.00.  which  continued  up  to  and  inchiding  March,  190G.  Dur- 
ing this  time,  two  special  astseasmeuta,  each  for  ^4:8.i>0,  were  made,  one  on 
March  3,  1905,  and  one  on  July  1,  1905.  During  this  last  year,  the  mortnary 
premiums  and  special  assessments  amounted  to  $391.20.  On  April  2.  1906, 
the  mortuary  premium  was  raised  to  $52.05.  This  was  paid.  Qu  June  1,  1900. 
a  call  was  made  for  $!^05,  which  was  not  paid  to  tiie  company  owing  to  this 
suit.  In  whieh  the  plalntlfT  prayed  that  a  receiver  be  appointed  and  any  future 
calls  collected  may  be  held  to  await  the  result  of  the  litigation. 

The  plaintiff  Insists  that  these  mortuary  calls  and  special  assessments  were 
not  made  In  accordance  with  the  provlsionf^  of  the  policy  or  constitution  and 
by-laws  of  the  association,  or  of  the  laws  of  New  York  governing  that  cor- 
poration, hut  arbitrarily  rmd  unlawfully  made;  that  they  were  extortionate 
and  were  paid  under  protest,  because  of  duress,  the  plaintiff  believing  the  policy 
would  be  forfeited  if  the  premiums  and  assessments  were  not  promptly  paid. 

After  the  policy  had  been  In  force  more  than  12  years,  namely,  on  June  15b 
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1901.  the  plaintiff  was  nottfl^  by  the  association  that  a  call  had  been  made  by 
order  of  tho  board  of  dlro  t  is  and  the  executive  committee  for  tlie  amount  of 
the  reserve  to  the  date  of  the  aiueudmeut  to  the  by-laws,  determined  by  the 
actaarles*  table  of  mortality,  with  Ivtereet  at  4  per  cent  per  annuot  and  tiiat 

thoro  was  due  upon  tho  poHry  nniler  this  mil  $1,362,80,  payable  within  30  days 
from  date,  which  amount,  If  plaintiff  so  desired,  would  be  loaned  him  for  the 
purpose  of  making  payments!,  upon  the  secortty  of  mich  Insurance.  That  notice 
stated  that  tho  caw^o  nf  the  call  wn=;  tlint  {t  had  boon  determlnod  by  tho 
actuaries  of  the  asitociutiou  that  the  net  contributions  to  the  death  fund  made 
by  the  members  of  the  class  to  which  the  policy  of  the  plaintiff  belonged  had 
boon  less  than  the  tabular  mortality  by  the  actuaries'  table  of  mortality,  and 
less  than  the  rate  of  mortality  exj;)erienced,  and  therefore  the  assesameat  was 
lerled  for  the  purpose  of  provldlni?  the  reserves  whfdi  wonid  be  required  un- 
der the  contract  of  insurance.  Plaintiff  clainu  d  that  this  call  atid  notice  wore 
Wholly  unauthorized  and  void;  that  the  plaintiff  had  paid  all  be  was  liable  for, 
and  could  not  be  held  liable  for  any  aum  or  asaessment  on  accotmt  of  any  de* 
flr!(>ncy  which  was  SBsuniod  to  exist  or  In  fart  oxisto<l  at  tho  date  of  tho  as- 
sessment and,  as  a  matter  of  fact  no  snch  deficiency  existed  in  the  reserve 
fund  or  tn  the  death  fund  at  that  date. 

rialntlfT  Insists  that  under  tho  policy  no  annual  mortuary  preniluins  nftor 
August  31,  1903,  being  15  years  from  the  date  of  the  policy,  could  lawfully  in* 
chide  any  further  contributions  to  the  reserve  or  emergency  fund  mentioned  in 
the  policy,  nor  could  the  net  amount  of  any  anniMl  premium  be  charged  after 
tiwt  date  against  the  plaintiff  in  excess  of  the  annual  premiums  required  by 
the  actuaries'  tables  of  mortality  and  the  actual  mortality  experienced  by 
the  assorlation.  For  this  reason,  the  plalntifTs  say  that  all  the  ussessm^ts 
and  mortuary  premiums  since  August  31, 1903,  are  excessive  and  illegal. 

At  the  end  of  five  years  after  the  Issuance  of  the  policy,  the  plaintiffs  were 
entitled  every  five  years  to  a  bond  to  be  d  on  their  policy;  but  this  pro- 
vision has  never  been  complied  with,  but  wholly  disregarded.  The  defend- 
ant claims  that  It  had  been  released  by  the  I^slature  of  New  Xork  from 
compliance  with  tlio  terms  of  the  charter,  but  plaintiff  Insists  that  no  Legis- 
lature  has  attempted  to  do  this. 

The  prayer  asks:  That  the  defendant  be  enjoined  from  making  any  fur- 
ther calls  for  mortuary  premiums  and  six'cial  assessments,  or  declaring  null 
and  void  the  policy  for  nonpayment  of  mortunr>'  premiums  or  nHsessmenta, 
or  on  any  other  ground,  until  the  further  order  of  the  court.  That  a  receiver 
1)0  appointed  to  receive  and  hold,  subject  to  the  order  of  the  court  such  suras 
as  are  or  may  become  due  upon  the  policy  pending  the  suit  That  the  court 
constnie  the  policy  and  determine  and  fix  the  rights  and  Interests  of  the  plain- 
tiffs, and  the  obligations  and  duties  of  the  defendants,  and  enforce  tho  same 
by  proper  orders  and  decrees.  That  an  account  be  taken  and  stated  by  and 
between  the  plaintiffs  and  the  defendant  and  It  may  be  determined  in  what 
sura  the  defendant  Is  Indebted  to  the  plaintlfYs.  and  that  plaintiffs  may  have 
a  decree  against  the  defendant  for  the  amount  due.  That  it  may  be  decreed 
that  the  defendant  had  no  right  to  make  special  or  extraordinary  assessments, 
or  any  as^«essInent  at>ove  the  sum  of  .^Ki..'?.').  fixed  in  tlie  ix)licy.  That  the  sums 
collected  by  mortuary  calls  or  special  assessments,  in  excess  of  the  annual 
dues  and  mortuary  premiums  collected,  may  be  ascertained,  and  the  plaintiffs 
have  a  decree  against  the  defendant  for  the  same.  That  it  may  be  decreed  that 
the  defendant  had  no  right  on  or  after  August  31,  1903,  to  include  any  fur- 
ther contributions  to  the  reserve  or  emergency  fund.  That  all  sums  collected 
after  August  31,  3903,  on  account  of  mortuary  premiums  or  special  assess- 
ments, may  be  found  and  decreed  to  be  owing  and  due  from  the  defendants. 
'Oiat  the  equitable  proportion  due  the  plaintiffs  on  August  31,  1903,  at  tlje 
end  of  15  years  fnim  the  date  of  th*'  policy,  be  ascertained,  and  a  proper  de- 
cree of  the  same  made.  That  the  special  assessment  made  June  1,  1901,  for 
the  sum  of  $1,308.80.  mider  wtiich  this  charge  was  made  a  lien  upon  the  policy, 
be  declared  to  have  been  done  illegally  and  without  authority,  and  that  the 
charge  and  assessment  be  canceled  and  held  for  naught.  That  the  mortuary 
calls  of  June  1,  1906,  and  the  succeeding  monthly  calls  after  smh  date,  be 
held  to  be  without  authority  and  illegal. 

If  the  relief  specifically  prayed  for  be  not  granted,  and  the  policy  is  to  be 
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Interpreted  as  ronteDded  by  the  association*  the  plaintiffs  pray  that  the  court 
may  fiifl  lunl  decree  that  the  plaintiffs  were  Induced  by  fraud  to  acoepi  the 
policy  and  to  submit  to  the  demands  and  exactions  of  the  defendants,  and  for 
diese  reasons  the  poli  y  t  <  held  Toid,  and  that  tito  conrt  dfl(9«6  tiiat  tha  anina 
be  repaid  to  the  plaintiff  with  interest, 

A  copy  of  the  ix)nstituthm  and  by-laws  of  the  assoeiatioD.  and  also  of  tlie 
▼ariocw  laws  of  New  York  governing  It,  do  not  appear  in  the  bill :  but  it  la 
averreil  tbnt  the  defendant  haa  tbem  In  Ita  poBSeaalOD  and  can  produce  tiiem 
If  required  or  If  uecetumry. 

The  defendant  demurred  to  the  bill  on  10  grounds  Hie  dmurrer  was  sna* 
tained  evidently  upon  the  ground  that  the  court  could  not  prant  the  prayer 
of  the  bill  without  interfering  with  the  internal  management,  administration, 
and  control  of  a  foreign  corporation,  and  therefore  had  no  Jurisdiction  in  the 
premises.  In  a  hrh>f  opinion  the  court  cited  and  followed  the  following  ca«»es : 
Taylor  v.  Mutual  Reserve,  97  Va.  tiO,  33  S.  E.  385,  45  L.  R.  A.  621 ;  Howard  v. 
Mutual  Reserve,  12,-i  N.  C.  49.  34  8.  R  199.  45  L.  R.  A.  853;  Condon  v.  Mutual 
Re'^erA  e.  Sf)  >rd.  m,  42  Atl.  944.  44  L.  R.  A.  149,  73  Am.  St.  Rep.  1C9:  Clark  v. 
Mutual  KeHerve,  14  App.  D.  C.  154,  43  L.  It,  A.  390;  Gaines  ?.  Sup.  t>»xm- 
<  il  Royal  Are.  (C  G.)  140  Fed.  978;  Gault  t.  Mntnal  Beeenre  (a  a)  121  Fed: 
403. 

Wm.  M.  Randolph,  George  Randolph*  and  Wasseli  Randolph,  for 

appellants. 

T.  B.  Titrlcv,  K.  R.  Turley,  and  John  D.  Martin,  for  appellees. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge  (after  sUting  the  facts  as  above).  If 
the  cases  cited  by  the  court  below  were  decided  rig:htly,  the.  demur- 
rer was  properly  snstnincd.  and  the  judgment  shinild  be  affirmed. 
The  present  case  thciefure  turns  upon  the  jstreng^ili  of  the  rule  pro- 
mulgated in  those  cases.  The  leading  ones,  the  Clark,  from  the  Dis- 
trict of  Columbia,  the  Condon  from  Maryland,  the  Taylor  from  Vir- 
ginia, and  the  Howard  from  North  Carolina,  were  all  decided  about 
the  same  time,  in  1899,  following  the  decision  in  the  Clark  Case.  Two 
other  cases,  the  Gault  and  the  Gaines  Cases,  were  decided  by  the  Unit- 
ed States  district  jtulcres  in  Tennessee,  and  appeared  to  have  no  orig- 
inal force.  They  simply  followed  the  others.  The  leading  cases  re- 
ferred to  were  all  attempts,  by  suits  in  equity,  to  enjoin  the  collec- 
tion of  illegal  assessments,  and  to  recover  them  back,  and  relief  was 
denied  on  the  ground  that  the  court  of  a  state  other  than  the  state 
of  the  insurance  company  could  not  exercise  jurisdiction  to  inquire 
into  the  internal  management  and  administration  of  a  mutual  life  in- 
surance company,  because  that  was  beyond  its  reach,  and  it  conhl  not 
make  its  order  elleclive  in  the  way  of  puiiibinng  or  correcting  either 
the  officers  of  the  corporation  or  the  corporation  itself,  if  it  should 
find  there  had  been  a  dereliction  of  duty. 

Later  than  these  are  the  cases  of  Strauss,  Ebert,  and  Benjamin. 
Strauss  v.  Mutual  Reserve,  etc.,  Ass'n,  126  N.  C.  971,  36  S.  K.  ^^^2, 
54  L.  R.  A.  605,  83  Am.  St.  Rep.  699 ;  Ebert  v.  Mutual  Reserve,  etc., 
Ass'n,  81  Minn.  116,  83  N.  W.  506,  834,  84  N.  W.  457;  and  Benja- 
min V.  Mutual  Reserve,  etc.,  Ass'n,  146  Cal.  84,  79  Pac  617.  The 
Strauss  and  Ebert  Cases  were  suits  to  recover  daniages  for  the  wrong- 
ful cancellation  of  certain  policies  of  this  company.  The  Benjamin 
Case  was  a  siu't  to  recover  back  certain  illegal  assessments  which  were 
made  and  collected.   The  cases  were  not  different  essentially  from 
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that  at  bar.  In  each  the  court  was  required  to  cnn>lrue  the  consti- 
lution,  by-laws,  and  policy,  the  fundamental  law  of  the  association, 
and  determine  therefrom  whether  certain  assessments  were  or  were 
not  valid.  That  is  what  the  plaintiffs  below  seek,  and  that  is  what 
the  court  below  held  they  could  not  secure,  except  in  New  York. 
Some  of  the  courts  which  declined  to  take  jurisdiction  seemed  alarmed 
at  the  pos<:ibiHty  of  confusion  if  every  state  in  which  the  insurance 
company  did  business  should  entertain  suits  to  construe  and  enforce 
its  policies.  It  seems  to  us,  however,  it  would  be  easier  for  the  far- 
away litigants  to  have  that  matter  handled  at  their  homes,  rather 
than  take  a  trip  to  New  York  and  hire  a  lawyer  there  for  tlie  same 
purpose.  A  citizen  who  takes  a  policy  in  Tennessee  in  a  New  York 
company,  after  the  company  had  ag^rccd  that  service  'vf  process  in 
Tennessee  mis^ht  be  made  upon  the  insurance  comniissioner  of  that 
state,  has  reason  to  believe  that  he  or  his  beneficiaries,  if  the  com- 
pany fails  to  treat  tliem  rightfully,  will  have  a  ready  resort  to  the 
courts  of  Tennessee  for  redress.  It  is  not  necessary  to  take  the  view 
that,  in  order  to  construe  and  enforce  a  policy,  there  must  be  an  in- 
terference with  the  internal  management  of  the  company.  The  in- 
ternal mannjxement  will  go  on  as  before,  and  there  will  be  no  inter- 
ference with  the  constitution  and  by-laws  or  with  the  lawful  authori- 
ty of  the  officers  of  the  corporation.  In  construing  a  policy  it  is 
not  necessary  to  interfere  with  the  proper  discretion  of  the  officers. 
Where  there  is  discretion,  the  officers  will  be  allowed  full  range;  it 
is  only  where  there  is  no  discretion,  and  the  act  is  clearly  unauthorized 
and  'wrong,  that  the  law  will  interfere.  In  the  cases  to  which  we 
have  referred,  one  in  North  Carolina,  one  in  Minnesota,  and  one  in 
California,  it  was  necessary  to  coT'^^true  the  policy  in  connection  with 
what  the  company  had  done,  as  siiown  by  the  insurance  reports  of 
Xew  York.  But  the  matter  was  entirely  simple.  There  was  no  at- 
tempt to  entrench  upon  the  rights  or  the  authority  of  the  officers. 
What  they  did  was  plain,  and  the  law  was  plain,  and  there  was  no 
reason  why  the  court  of  the  state  where  the  policy  holder  lived  and 
the  insurance  was  written  and  the  contract  made  should  not  take  juris- 
diction of  the  suits  that  resulted.  If  all  this  applies  to  the  courts  of 
the  states,  much  more  does  it  apply  to  the  courts  of  the  United  States. 

The  iudgment  is  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 


<137  Fed.  88.) 

QUINLAN     ORSHN  COUNTY,  KT. 
(drcnlt  Court  of  Appeals,  Sixth  Circuit  December  19,  1907.) 

Na  1,44a 

1.  coumlts^conditions  precedknt  to  is»ue  ot  bonds  rkksumption  as  to 
Pekformance. 

A  judge  of  a  county  court  in  Kpiitiicky,  at  tintj  under  statutory  authority, 
called  a  special  election  to  determine  whether  or  not  the  county  should 
tnlrseribe  for  a  certain  amount  of  the  stock  of  a  railroad  company  and 
Btie  Its  npf^otlable  bonds  for  the  amount,  the  Bub»erIptlon  to  be  subject  to 
certain  stated  conditions^  one  of  wbieh  was  tbat  it  abould  not  be  made 
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nor  tljc  bonds  IssiumI  "initll  said  county  •  •  •  Is  fully  and  completely 
exonerate  from  the  payment  of  the  capital  stock  TOtcil  by  said  county 
and  flfitborlwd  to  be  mbflcrfbed**  to  another  railroad  comimuy.  The  prop> 
osltioii  Iiavlng  been  nirriril.  thr  iiul:-^  subse<juently  entered  an  order  re- 
dtlng  that,  '*th6  court  being  sufficientiy  advised,"  the  bonds  should  isaae, 
and  they  were  tbereapon  leaned  and  deltrered,  and  the  stock  recetfafl 
by  tlic  county.  At  that  time  srmio  years  ba  1  <  l:ir>se<l  fiinee  tbe  county 
voted  to  aabscribe  to  the  stock  of  the  other  railroad  company,  and  the 
derk  had  been  anthorlzed  to  make  the  enbscrlption,  but  no  fnrtiier  stepa 
had  been  taken  to  that  end.  Ilt  hJ,  in  an  action  against  tbe  county  b>  a 
bona  ilde  holder  of  bonds  so  issued,  that  the  presomption  arising  fi  :u 
the  subscription  and  issuance  of  the  bonds,  and  the  order  of  tile  judge 
autborlxing  the  same,  tbe  i oiullHon  precc<ient  had  been  fuHilled.  and  tbe 
county  exonerated  from  liability  on  account  of  Its  prior  subsscription  was 
not  overcome  but  was  strengthened*  where,  although  more  than  SO  yean 
bad  oinpscd,  no  contract  completing  snch  snbecrtptlon  bad  evar  bean  made 
or  deuuuided. 

[Ed.  Note. — ^For  cases  in  point,  see  €?ent.  Dig.  vol.  36,  Municipal  Cor- 
poratloitt,  i  IMS.] 

2,  Same— Condition  or  Covenant—Bonds  in  Aid  op  Railboad. 

Where  a  proposition  adopted  by  a  vote  of  a  coimty  to  subscribe  for 
stock  of  a  railroad  company,  to  aid  In  the  construction  of  its  proposed 
road  and  to  Issue  negotiable  bonds  of  the  county  therefor,  contained  a 
provision  that  tlie  subscription  sbould  be  on  condition  that  the  company 
should  locate  and  construct  its  road  tbrough  tbe  county,  and  should  ex- 
pend the  amoimt  subscribed  within  the  limits  of  the  county,  such  provision 

•  did  not  create  a  condition  precedent  to  the  issuance  of  the  bonds,  but  the 
acceptance  of  tbe  subscription  Imposed  an  obligation  on  the  company  to 
perform  the  condition  sub>«quently,  the  failure  to  fully  comply  with 
which  would  not  inviilldatf  the  bonds  In  the  bands  of  a  fH»!>;)  flde  holder. 

(Kd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  '6i>,  Municipal  Corpo- 
ratlona,  |  1967.] 

8.  Contracts— CoNSTBucTioN— Con DiTiowe  Pbbobdsnt. 

Tlio  iiui'stion  whether  the  performance  of  a  stipulation  in  n  contract  is 
a  «.\>iidUiun  precedent  to  the  performance  of  other  stipulations  in  It  de- 
pends upon  tbe  order  in  wblcb  tbe  parties  Intctad  the  several  stipulations 

to  \h'  performed.  Tfip  calling  of  a  provision  or  stlpul.Ttlon  a  condition 
is  not  coneiusive,  and  if  from  tbe  contract  or  other  circumstances  it  is 
f^iMm  that  It  was  not  the  intention  of  the  parties  that  its  perfonnanoe 

Bliould  l>e  a  condition  precedent  it  will  not  be  held  to  be  such. 

lEd.  Note. — For  cases  In  p<^int,  see  Ont  Dig.  vol.  11,  Contractti,  §  1015.] 

4.  MuNiciPAi.  CoupoBATiONS— Bonds— Fbesumption  or  Validitt— Absenos  ov 

REClTATJi. 

Tilt'  ;ili>t'n<  I  nf  a  recital  in  municipal  bonds  tbnt  the  conrlitions  to  their 
issue  have  been  complied  with  does  not  deprive  them  of  their  character  of 
negotiable  Instruments,  nor  of  tbe  benefit  of  tbe  ordinary  presmnptiona 
which  attend  such  instruments. 

[Ed.  Note.— For  casea  in  point,  see  Gent  Dig.  ?ol.  30,  Municipal  Oor* 
poratious,  §  IdoU.] 

Lnrton,  Circuit  Judge,  dissenting. 

In  ]^.rror  to  the  Circuit  Court  o£  the  United  States  for  Uie  Western 
District  of  Kentucky. 

This  is  an  action  brought  by  tbe  plaintiff  In  error  to  recover  the  contents 
of  certain  bonds  and  coupons  alleged  to  have  been  Issued  by  the  defendant  In 

error  in  1^72,  In  payment,  with  otb<>r  like  bonds,  for  sbares  of  st-)ck  of  the 
Cumber  laud  &  Ohio  Ituilroad  Company.  Tbe  plaintm  claims  to  be  tbe  bolder 
for  ralue  and  owner  of  the  bonds  and  coupons  which  are  tJie  subject,  of  the 
controversy.  By  stipul.'iM 'ii  tbe  case  was  tried  by  the  court  wit  bout  a  jury. 
The  court  made  a  finding  ui  facts,  and  declared  its  conclusion  of  law  thereon. 
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The  result  of  its  conclusion  wrs  that  the  i  l  u  'titT  was  uot  entitlod  to  recover, 
and  Judgment  was  entered  acx-uidingly.  Tlie  plaintiff  thereupon  sued  out  this 
writ  of  error. 

By  an  act  of  the  Legislature  of  Kentucky,  passed  February  24,  18U9,  the 
above-named  railroad  company  was  incorporated  and  autliorlzed  to  construct 
a  railroad  from  a  point  on  tiie  Ohio  river  to  a  point  on  the  boundary  line 
b<*twptMi  Kentucky  and  Tennessee.  Aft^^  of  Kentucky  1869,  vol.  1.  p.  46n.  c. 
1578.  In  the  course  of  its  authorized  route  was  Green  county,  the  defendant 
in  this  suit.  With  a  view,  apparently,  to  enable  the  counties  along  its  route  to 
aid  the  railroad  company  in  tlie  construction  of  its  road,  authority  for  that 
purpose  was  conferred  by  the  act  as  follows:  "Sec  10.  That  any  city,  town 
or  county  through  which  said  propoaed  road  ahall  paaa  la  taareby  authorised 
to  subsK-ribp  sto  k  in  said  railroad  company  In  any  amount  any  such  city,  town, 
or  county  may  desire;  and  that  the  county  court  of  any  such  county  is  au* 
tboriced  to  iiana  the  bonds  of  their  respective  comities  In  such  amoant  ai 
the  county  court  may  direct;  and  tho  (^hairman  and  board  of  trustees,  or  mayor 
and  aldermen  of  any  town,  and  the  mayor  and  aldermen  or  council  of  any  dty, 
are  hereby  authorized  to  issue  the  bonds  of  their  respectlTe  towns  or  cities  In 
like  manner.  All  said  bonds  shall  be  payable  to  bearer,  with  coupons  attach- 
ed, bearing  anj'  rate  of  interest  not  exceeding  six  per  cent  per  annum,  payable 
semi-annually  in  the  city  of  New  York*  payable  at  such  times  as  they  may 
designate,  not  n\-coedlng  thirty  years  from  date;  but  before  any  9.urh  subsorlj*. 
tion  on  the  pia  t  of  the  city,  town  or  county  shall  be  valid  or  binding  on  the 
sanie^  tbe  mayor  and  aldenuen,  or  chairman  and  board  of  trustees  of  any  town, 
the  mayor  nnd  aldeniu'ii  or  council  of  any  city,  and  the  counh'  ronrt  of  uny 
county  havini;  jurisdiction,  shall  submit  tbe  question  of  any  such  sut^ription 
to  the  qualified  voters  of  such  dty.  town  or  county  In  whlra  the  proposed  8ob> 
scription  is  made,  at  such  time  or  tinn-s  as  said  chairman  and  board  ot  trus- 
tees, or  mayor  and  aldermen  of  any  town,  mayor  and  aldermen  or  council  of 
anj-  city,  or  the  county  court  of  any  county»  as  aforeBald,  may,  by  order,  direct ; 
and  should  a  majority  of  the  fpuilfflfd  voters  votinp  at  any  such  elei^^tlri:  v-ito 
in  favor  of  subscribing  said  sKxik  iu  said  railroad  company,  it  shall  be  the  duty 
of  such  county  court*  trustees*  or  other  authorities  aforesaid*  to  make  the  sub* 
scription  In  the  name  of  their  respective  cities,  towns  or  r  unties,  as  the  cas«' 
may  be,  and  proceed  to  have  issued  the  bonds  to  the  amount  of  such  subscrip- 
tl<Ni  as  hereinbefore  directed."  And  it  was  fnrOier  provided  that  tbe  applica- 
tion for  such  proceedings  uii;r!it  be  made  to  the  judge  of  ttin  r  fitinty  court  in- 
stead of  the  court ;  whereupon  he  was  vested  with  the  same  power.  And  the 
railroad  company  was  authorised  to  ^'recetve  subscriptions  of  sto6k  to  their 
company  by  Individuals,  town*?,  cities,  counties,  or  other  C(»rixoratioiis,  whether 
payable  iu  money  or  other  things,  with  such' terms  and  times  of  payment,  con- 
ditions annoted*  and  kind  of  payment  that  may  be  set  forth  In  tbe  snbscrlp* 
tion." 

On  June  17,  186d,  upon  tbe  request  of  the  commissioners  of  the  railroad 
oompany,  above  named,  tbe  judge  of  tbe  oounly  court  entered  the  order  follow- 
ing: 

**Present*  Thoe.  R.  Barnett*  Judge. 

"Wheifeas  tbe  Oommlsidoneni  of  tbe  Cumberland  ft  Ohio  Railroad  Company. 

by  virtiir^  of  the  authority  delegated  to  them  by  the  rliarter  of  Kild  L'om{)any, 
iiave  requested  the  county  court  of  Qreen  county  to  order  an  election  in  tlie 
said  county  of  Green*  and  to  submit  to  the  qualified  yoters  of  said  county  the 
question  whether  said  county  court  ssbail  subscribe  for  and  on  behalf  of  said 
county,  two  hundred  and  fifty  thousand  dollars  to  the  capital  stock  of  the 
Cumberland  ft  Ohio  Railroad  Comtmny  and  payable  in  tbe  bonds  of  said  coun- 
ty, brtvlnj::  twenty  years  to  run,  and  bearini;  six  per  cent.  Interest  from  date, 
and  upon  condition  tliat  said  company  shall  locate  and  construct  said  railroad 
tbiougb  the  said  county  of  Green*  and  within  one  mile  of  the  town  of  Greens- 
buiT^,  in  said  county,  and  shall  expend  tb^  iitnount  so  subscribed  within  the 
limits  of  Green  county;  and  also  upon  the  lurtlier  condition  that  said  bonds 
shall  not  be  Issued  or  mid  county  pay  any  part  of  the  principal  or  Interest  on 
said  am(  unt  suT  fM  rn  od  to  said  Cumberland  &  Ohio  Railr  i  i,i  r,  n[f uy,  until 
said  county  of  Green  is  fully  and  completely  exonerated  from  the  payment  of 
the  capital  stock  voted  by  said  coimty*  and  authorhsed  to  be  subscribed  by  said 
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GrMn  cotmtT  court  to  tbe  EllMibetbtown  St  Tenneiwce  lUllrofld  or  nny  part  of 

the  Interest  thereon.  It  Is  therefore  ordered  hy  the  court  that  an  elei'tion  by 
the  qualified  v<ites  of  Croon  county,  at  the  votJn;:  iilaees  In  said  county,  be  held 
and  eouducieil  by  the  soveral  otlicHTs  as  prosi  rihod  by  law  for  holding  elections 
on  the  third  day  of  July,  18G9.  to  vote  on  the  question  as  to  whether  or  not  the 
said  county  court  shall,  for.  and  on  bolialf  of  said  cnunty  subscribe'  t\v->  hun- 
drp(1  and  fifty  thousand  dollars  to  the  <*ai»ital  stock  of  the  t*aid  Cumoeriand 
tS:  Ohio  Railroad  conditioned  and  to  be  paid,  as  al>oTe  stated.** 

The  election  w«8  held.  The  vote  in  favoi-  of  the  proposition  and  was 
BO  properly  certified.  Thereafter  wards,  and  on  June  3,  1870,  tbe  county  jud^ 
made  an  order,  wherein  after  recittng  the  proceedings  above  recited,  be  myn: 
**!••*  do  hereby  subscribe  for  two  hnndrcfl  and  fifty  thousand  d-)ll:ir- 
of  the  capital  stock  of  the  said  Cumberland  ^  Ohio  Itailroad  Company  for  and 
on  behalf  of  said  county  of  Oreen,  wbidi  snbaeriptioii  is  to  be  paid  tn  tfae  bondt 
of  said  county  as  proscribed  in  ^ald  order  of  submission,  and  this  subM  iiptl.>n 
is  made  with  the  conditions  set  out  in  the  order  of  this  court  ordering  satd 
election  and  now  of  record  in  tbe  office  of  this  connty."  Oa  October  12,  1871, 
the  comity  judge  ordered  the  bonds  to  be  printed.  The  bonds,  of  which  these 
in  suit  were  a  part,  were  issued  and  delivered  to  the  railroad  company  during 
the  succeeding  year,  1872,  the  bulk  of  them  on  or  ai>out  August  15th,  on  which 
day  the  county  judge  made  the  following  order: 

"Present,  Thos.  R.  Ramett,  Jiidjre. 

"Application  was  this  day  made  t<»  the  presldinj;  judge  of  the  county  court 
of  (Jroon  county,  by  tbe  president  and  board  of  diret-tors  of  the  Cumberland 
&  Ohio  Railroad  Company  to  is.sue  the  balance  of  the  lK»nds  of  B,iid  connty 
to  the  amount  of  the  subscription  of  mnd  county  of  GrtHJu  to  said  Cumberland 
&  Ohio  Railroad  Company,  and  tbe  court  being  sofDclently  advised,  it  Is  or* 
derod  l>y  the  court  that  the  balance  of  said  bonds  be  and  they  are  hereby  order- 
ed to  be  issued,  the  same  to  be  signed  by  the  judge  of  said  county  court  of 
Green  county,  and  conntmlgned  by  tbe  clerk  of  said  court,  as  required  by  the 
charter  of  s.iii!  coni|»any." 

Thereupon  the  $::.'hj.ikjO.O0  of  the  capital  stock  of  the  railroad  compaA}'  was 
delivered  to  the  county,  which  has  since  been  retained  and  owned  by  it.  For  a 
time  the  county  raised  by  tax  and  paid  the  interest  accruing  on  tho  b  .n.ls. 
but  thereafter  it  refused  to  recognize  their  validity,  and  refused  to  make  fur- 
ther iiayment  Tbe  plalntiiBr  is  the  bona  Ude  bolder  for  rahie  of  the  bjnds  and 
<"OuiK)ns  in  suit,  but  bad  notice  that  tlie  railroad  Iiad  not  boon  built  furtlier 
than  from  the  north  line  of  said  county  to  Greenshurg,  whicii  is  about  one- 
tjuarter  of  the  way  through  the  county.  As  to  this  latter  fact,  it  may  be 
noted  in  this  connection  that  only  $irjO,000  of  the  proceeds  of  the  bonds  had 
been  rxpondod  by  the  Cumberland  &  Ohio  RalUoad  Company  In  the  constmo- 
tlon  ul  the  ruad,  and  this  was  on  that  part  of  tbe  road  north  of  Greensburg. 
This  expenditure  did  not  complete  that  portion  of  tbe  road,  but  it  was  complet- 
ed by  the  Louisville  NashvIIlr  Railmad  Company  under  the  stipulation  in  n 
lease  to  it  of  its  road  Ity  the  Cuuilierland  &  Ohio  lUilroad  Company,  but  at 
what  cost  does  not  appear.  In  reflect  to  the  conditions  of  the  sut>scrlptioa 
for  stock  to  pay  whicJi  those  bonds  were  voted,  the  facts  were  tho»^:  In  I^^''^ 
at  an  election  in  Green  eoimty  it  had  been  voted  to  subscribe  for  ;^U>»x»  ot 
tbe  stock  <tf  tfae  Glisabethtown  ft  Tamessee  Rallrottd  Oompany,  to  be  paid  for 
in  the  bonds  of  the  county.  Upon  making  a  record  of  this  election  the  county 
court  made  the  following  order:  "It  is  now  therefore  ordered  that  the  clerk 
of  this  court,  for  and  on  behalf  of  tbe  county  of  Green,  make  said  subscrlptitm 
on  the  terms  sjietjlfied  In  the  order  submitting  the  question  to  a  vote  as  rifore- 
said."  But  nothing  further  was  ever  done  in  regard  to  such  a  subscription 
either  by  the  county  or  the  Ellsabetbtown  &  Tennessee  Railroad  Gompniiy. 
Xo  stork  \\;is  issn<-<l  to  tbo  count\  (^r  bonds  issued  to  tho  railrnad  company. 
Some  further  incidental  facts  will  t>e  hereafter  mentioned  in  the  opinion  io  the 
discussion  of  the  questions  involved  in  the  controversy.  Tlie  bonds  In  suit  ex- 
c^t  tbo  numbers  given  to  each  bond  and  the  amount  ther^  specified,  were 
In  tlie  form  followinf?: 

**Unlted  States  of  Aujerlca.  county  of  GrtH-n.  $500.00.    State  of  Ivcntticky. 
For  the  Cumberland  &  Ohio  Railroad. 

"Twenty  years  after  date»  tbe  county  of  Green,  in  the  state  of  Kentnckyi 
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will  imy  to  the  bolder  of  this  bond  the  sum  of  hve  hundrt'd  dollars  with  in- 
terest thereon  at  the  rute  of  six  per  cent  per  annum,  payable  semi-aimually 
upon  presentation  of  the  proper  coupons  hereto  attached,  for  the  principal 
and  interest  being  payable  at  the  bank  of  America,  in  the  city  of  New  Yorij. 

"lu  tesiimouy  wijcreof,  the  judge  of  said  county  of  Creui  has  hereunto  set  his 
tumd  and  atlixed  the  seal  of  said  county,  on  the  first  day  of  April,  A.  D.  1871, 
nnd  ransed  the  srune  ro  be  attested  by  the  oouDty  dstk,  wbo  hBB  alao  signed  the 
cxiuiHius  hereto  uLtuciied- 

**CGreeii  connty  seaL]  T.  U.  r.amett.  Judge. 

"D.  T.  Towles,  Clerk." 

The  confluslon  of  law  by  the  court  below  wns  "that  tlie  plaintiff  is  not  en- 
titUnl  to  recover,  because  the  conditions  upon  which  the  subscription  for  the 
capital  stock  of  tbe  Cumberland  &  Ohio  Railroad  Company  «raa  mada»  and  up- 
on wIk  h  the  bonda  sued  on  were  iBaned,  hm  not  been  perfomed  or  com- 
plied with." 

George  Du  Rclle  and  Jt.  F.  Trabue,  for  plaintifi  in  error. 
Ernest  Macpbcrson,  for  defendant  in  error. 

Before  LrURTON,  SEVERENS.  and  RICHARDS.  Circuit  Judges. 

• 

SEVERENS,  Circuit  Judge  (after  statinpf  the  lacts  as  above). 
The  questions  to  be  decided  upon  the  facts  found,  the  substance  of 
which  has  been  stated,  and  the  proper  inferences  to  be  drawn  there- 
from, are  these:  First,  whether  it  should  be  held  that  the  county 
of  Orccn  had  been  exonerated  from  tbe  pa}Tnent  of  the  subscription 
for  the  capital  stock  of  tlic  Elizabcthtown  &  Tennessee  Railroad  C'«)ni- 
pany;  and,  second,  whether  these  bonds  are  invalid  in  the  hands  of 
the  plaintiff  by  reason  of  the  fact  that  only  $150,000  of  the  proceeds 
of  the  bonds  have  been  expended  in  the  construction  of  the  road  in 
Green  county,  or  by  reason  of  the  fact  that  the  same  has  not  been 
built  through  the  county.  These  questions  turn  largely  upon  the 
proper  interpretation  of  the  '^o-called  conditions  upon  which  tlie  coun- 
ty authorized  these  bonds  to  be  issued. 

Upon  our  conference  alter  ilie  original  argument  in  this  court, 
we  were  in  doubt  upon  some  of  the  questions  presented  for  decision, 
and  certified  them  to  the  Supreme  C^urt  for  its  opinion.  One — the 
first  of  the  questions — as  that  court  thought,  involved  too  many  points. 
But  we  requested  that  if  that  qticstion  should  be  deemed  too  broad, 
then  that  the  court  should  advise  us  whether,  "Assnminir  the  facts  to 
be  as  found,  was  a  bona  lide  purchaser,  before  maturity  of  these  bonds 
and  coupons  for  value,  entitled  to  assume  in  his  purchase  that  Green 
county  had,  before  their  issuance,  been  fully  and  completely  exon- 
erated from  the  payment  of  the  capital  stock  subscribed  for  by  the 
county  court  of  said  mmity  for  and  in  behalf  of  said  county  to  the 
Klizabethtown  &  Tcrnicssee  Railroad  Company?"  The  Supreme 
Court  answered  this  question  as  follows:  "Construing  the  second 
question  to  inquire  not  whether  there  is  conclusive  presumption,  but 
whether  on  the  facts  found  there  is  any  presumption  at  all  that  the 
county  had  been  exonerated  from  its  former  subscription  to  another 
railroad,  we  answer,  Yes."  Ouinlan  v.  Green  County,  205  U.  S.  410, 
27  Sup.  Ct.  505,  ,51  L.  Ed.  .^tic  On  receiving  this  answer,  we  heard 
further  argument  upon  the  con.scquences  of  the  opinion  given  by  the 
Supreme  Court  as  well  as  upon  the  question  of  the  character  of  the 
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Other  so-called  conditions,  about  which  the  Supreme  Court  expressed 
no  opinion. 

We  a,c:ree  that  the  exoneration  of  Green  county  from  any  liability' 
on  account  of  its  former  subscription  to  another  railroad  was  a  con- 
dition precedent  to  the  issuance  of  the  bonds,  and  that  without  the 
accomplibhiuent  of  this  condition  the  plaintiff  cannot  recover.  We 
concede  this,  although  we  cannot  help  tiiinking  that  there  is  room  for 
the  belief  that  the  Legfislature  of  Kentucky  intended  that  the  county 
judge  should  determine  when  and  whether  the  ccmdttion  had  been 
accomplislicd,  and  that  to  hold  otherwise  is  to  suppose  that  these 
bonds,  althou^^h  they  were  by  tlie  terms  of  the  statute  to  be  ne.erotiable 
coupon  bonds,  wtmld,  althouj^h  issued  and  put  upon  the  market,  yet 
be  clogged  witli  doubt  of  their  validity,  a  doubt  which  even  now 
might  and  still  is  urged  against  them.  Such  bonds  would  not  be 
matketable,  and  their  purpose  would  be  utterly  defeated.  For  this 
reason  it  has  sometimes  been  held  that,  although  the  statute  does  not 
expressly  nominate  any  officer  who  is  to  pass  upon  the  execution  of 
the  condition  precedent  to  the  issue  of  such  bonds,  yet  that,  in  view 
of  the  consequences,  an  implication  might  arise  that  the  Legislature 
intended  that  the  officer  of  the  municipality  in  whose  behalf  he  was 
acting,  and  who  was  charged  with  the  custody  and  the  issuance  of 
the  bonds,  should,  before  delivering  them,  ascertain  and  determine 
whether  the  condition  hacl  been  complied  with.  Especially  would 
this  be  so  when  tlie  question  whether  there  had  been  a  compliance  is 
one  which  calls  for  the  exercise  of  judgment  upon  facts  with  which 
he  would  be  most  conversant.  It  is  true  that  in  most  of  these  cases, 
perhaps  in  all,  there  were  recitals  in  the  bonds  of  the  regularity  of 
the  anterior  proceedings  or  the  fulfiUment  of  conditions  precedent; 
but  it  Would  seem  that  for  other  reasons,  if  it  is  intended  bv  the  stat- 
ute that  the  determination  of  the  fact  is  committed  to  the  official 
who  issues  the  bonds,  such  detennination  ou<;lit  to  settle  the  fact.  If 
in  such  conditions  the  bonds  should  be  issued  without  such  determina- 
tion, the  question  would  be  open.  But  here  the  county  judge  acted 
advisedly.  In  the  order  that  the  bonds  be  issued,  he  recites  that  he 
was  sufficiently  advised — borrowing  an  expression  from  legal  proce- 
dure— to  denote  that  he  had  taken  notice  of  and  considered  the  question 
whether  the  conditions  existed  which  authori:?ed  the  issuance  of  the 
bonds;  in  other  words,  that  he  had  exercised  the  function  devolved 
upon  him.  Granting,  what  must  be  regarded  as  settled  by  authori- 
ty, that  when  the  condition  consists  of  a  distinct  and  indubitable 
fact,  and  nothing  is  left  to  the  judgment  of  the  official  charged 
with  the  delivery  of  the  bonds,  his  delivery  of  them  without  the 
occurrence  of  the  condition  would  be  unauthorized  and  the  bonds 
be  void,  yet  it  would  seem  upon  principle,  that  if  the  question  whether 
the  condition  has  been  accomplished  is  one  of  doubt  and  uncertainty, 
and  it  is  apparent  that  the  officer  who  has-  charge  of  the  issuance  of 
the  bonds  is  to  determine  the  fact  of  com^iance  Avith  the  condition, 
his  determination  would  conclude  the  question,  and,  if  in  the  affirma- 
tive, bind  the  county.  This  is,  as  we  understand,  the  doctrine  on 
which  the  judgment  of  the  Supreme  Court  in  Provident  Trust  Co. 
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V.  Mercer  County;  170  U.  S.  593,  604,  18  Sup.  Ct.  788,  42  L.  Ed.  1156, 
was  finally  rested.  But  without  pursuing  tliat  subject  f  irthcr,  we 
are  of  opinion  that,  upon  other  grounds,  the  question  whether  Green 
county  was  exonerated  from  the  obligations  of  the  former  vote  should 
be  detennmed  in  the  affinnative.  We  may  say  in  passing  that  there 
seems  to  be  grave  reasons  for  doubting  whether  Green  county  ever 
came  under  an  obligation  to  the  EHzabethtown  &  Tennessee  Railroad 
Company.  The  subscription  was  voted,  and  the  county  court  ordered 
its  clerk  to  subscribe  for  the  stock.  But  that  was  all.  The  clerk  did 
not  subscribe.  No  bonds  \yere  ever  issued,  and  no  stock  was  ever 
delivered  or  tendered  to  the  county.  In  Bates  County  v.  Winters, 
1 1 2  U.  S.  325,  d  Sup.  Ct  167,  28 Ed.  744,  Chief  Justice  Waite,  after 
referring  to  previous  cases,  summed  up  the  rule  as  follows: 

"The  rule  may  be  stated  Unr< :  An  actual  manual  subscription  on  the  books 
of  a  railroad  company  Is  not  indi^cnsably  necessary  to  bind  a  muoicipallty 
as  ft  subscriber  to  the  capital  stock.  If  the  body  or  agency  having  antborl^ 
to  makf  snrh  a  subscription  passes  nn  rtrilltiauoe  or  resolution  to  the  effert 
tbat  it  does  thereby,  in  tlie  name  and  bebalf  of  tiie  muaidpality,  subscribe 
a  specified  amomit  of  stodr,  and  presents  a  copy  of  that  resolution  to  the 
company  for  rux-cptancf  ;ts  a  s  ii  si-ription,  and  the  company  does,  in  fact,  ac- 
cepU  and  notifies  tbe  municipal Ity,  or  its  proper  agent,  to  tbat  effect,  tlie  con- 
tract of  subscription  la  complete,  and  binds  the  parties  according  to  Its  terms.*' 

This  is  a  careful  and  undoubtedly  correct  statement  of  the  law  upon 
the  subject.  See,  also,  Morawetz  on  Corp.  §§  61,  131 ;  Greene  v, 
Sigua  Iron  Co.,  88  Fed.  203,  31  C.  C.  A.  458.  The  county  judge 
might  well  have  thought  that  as  there  had  been  no  complete  subscrip- 
tion by  an  actual  subscri{>tion»  and  by  the  acceptance  and  notification 
of  the  railroad  company,  tlie  county  was  exonerated  from  its  vote  to 
authorize  the  proposed  subscription.  The  lanp^uag-e  of  the  condition 
is  that  the  county  shall  be  "exonerated  from  the  payment  of  the  capi- 
tal stock  voted  by  said  county  and  authorized  to  be  subscribed  by 
said  Green  county  court  to  the  EHzabethtown  &  Tennessee  Railroad." 
This  does  not  import  that  a  completed  subscription  had  been  made,  but 
only  that  a  subscripti<Mi  had  been  authorized  by  the  foimer  vote ;  and 
the  coimty  would  be  exonerated  if  the  sul^scription  which  it  had  au- 
thorized was  not  completed  so  as  to  bind  the  county.  These  bonds 
were  not  issued  until  four  years  after  the  vote  of  the  county  authoriz- 
ing the  subscription  for  stock  of  the  EUzabcthtown  &  Tennessee  Rail- 
road Company  had  been  taken  and  recorded.  Meantime,  this  latter 
company  had  given  no  token  of  its  acceptance,  and  the  county  had 
taken  no  further  step  after  the  direction  of  the  county  court  to  its 
clerk  to  make  the  subscription  upon  the  terms  specified  in  the  order 
submitting  the  question  to  a  vote.  And  the  subscription  was  never 
completed.  What  more  complete  exoneration  from  its  former  vote 
could  the  county  of  Green  have?  But,  to  return  to  the  line  of  rea- 
soning which  we  were  intending  to  pursue,  we  are  advised  by  the 
answer  of  the  Supreme  Court  that  there  was,  upon  the  facts  found, 
a  presumption  in  favor  of  the  bonds  that  the  county  had  been  exon- 
erated from  the  vote  to  subscribe  to  the  other  railroad  stock  :  not  a 
conclusive  presumption,  but  one  that  might  be  controverted.  But 
there  is  nothing  in  the  facts  found  which  controvert  it.  On  the  con- 
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trary,  the  facts  confirm  the  presumption.  A  long  time  has  elapsed 
since  the  vote  of  tlie  county  autli  ri/ed  a  subscription  to  the  Kliza- 
bethtown  &  Tennessee  Railroad  Company's  stock,  several  times  tlie 
lengih  of  time  required  by  any  statute  of  limitations,  even  supposing 
there  had  been  a  complete  agreement  for  the  subscription— ^md  no 
step  had  tttn  taken.  It  it  be  said  that  the  condition  must  have  esdsted 
when  the  bonds  were  issued  in  order  to  make  them  valid,  and  that 
the  lapse  of  time  since  is  immaterial,  the  answer  is  that  though  in 
one  sense  this  is  true,  yet  in  another  sense  it  is  important  for  the 
fact  that  nothing  had  since  been  done  by  either  party  upon  the  footing 
of  the  vote  is  pregnant  evidence  to  show  that,  when  these  bonds  were 
issued,  neither  the  county  nor  the  Elizabethtown  &  Tennessee  Rail- 
road Company  regarded  itself  as  under  any  contract  relations  with 
the  other.  It  may  be  that  if  a  formal  release  was  necessary  there 
might  be  some  weight  in  the  suggestion  that  the  trial  court  has  found 
tliat  no  such  release  was  ever  given,  and  that  this  would  controvert 
the  presumption  that  the  county  had  been  exonerated.  But,  as  the 
Supreme  Court  said  in  its  opinion,  no  formal  release  was  necessan.'. 
"It  [the  condition]  was  completely  fulfilled,  if  from  any  circumstance 
it  should  appear  that  the  county  had  been  effectively  relieved  from 
any  liability  on  account  of  the  vote  in  aid  of  the  Elizabethtown  Rail- 
road." 

We  come  then  to  the  question  ^^  hctlier  the  other  provisions  of  the 
vote  on  wiiich  the  bonds  in  suit  were  issued,  namely,  "that  said  com- 
pany shall  locate  and  construct  said  railroad  through  said  county  of 
Green,  *  *  *  ^^d  shall  expend  the  amount  so  subscribed  within 
the  limits  of  Green  county,"  were  conditions  precedent  to  the  issue 
of  the  bonds,  or  were  stipulations  imposed  upon  the  Cumberland  & 
Ohio  Railroad  Company  by  its  acceptance  of  the  subscription.  The 
acceptance  of  a  contract  or  an  obligation  which  also  in  terms  imposes 
obligations  upon  the  obligee,  and  whereupon  the  latter  seeks  and  ob- 
tains the  benefit  of  the  contract,  binds  the  latter  for  their  perfomiance. 
although  he  may  not  have  expressly  undertaken  to  be  bound.  Bishop 
on  Contracts  (2d  £d.)  §  203 ;  1  Parsons  on  Contracts  (9th  Ed.)  §  13, 
n.  1 ;  Storm  v.  U.  S.,  94  U.  S.  76,  S4  L.  Ed.  48. 

The  question  whether  the  performance  of  a  stipulation  in  a  con- 
tract is  a  condition  precedent  to  the  performance  of  other  stipulations 
in  it  depends  upon  the  order  in  which  the  parties  intend  the  several 
stijmlatinns  to  be  performed.  The  calling  of  a  provision  or  stipiila- 
tion  a  condition  is  not  conclusive,  and  if  froin  the  C'>ntract  or  other 
circumstances  it  is  seen  that  it  was  not  the  intention  of  the  parties 
that  its  performance  should  be  a  condition  precedent  it  will  not  be 
held  to  be  such.  Stanley  v.  Colt,  5  Wall.  119,  18  L.  Ed.  603;  Union 
Stockvards  Co.  v.  Nashville  Packing  Co.,  140  Fed.  701,  704,  72  C. 
C.  A/in5:  Sohier  v.  Trinity  Church,  109  Mass.  1;  Greene  v.  O'Con- 
nor, 18  R.  I.  56.  25  Atl.  092,  19  L.  R.  A.  262;  Scovill  v.  McMahon, 
Conn.  378,  2(5  Atl.  479.  21  L.  R.  A.  68,  36  Am.  St.  Rep.  350; 
Hartung  v.  Witte,  .59  Wis.  285,  18  N.  W.  175.  "Conditions  have  no 
idiom,"  said  Virgin,  Judge,  in  Bucksport,  etc.,  R.  Co.  v.  Brewer, 
67  Me.  295.  "Whether  &ey  are  precedent  or  subsequent  is  a  qoes- 
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tion  purely  of  intent,  and  the  intention  nnist  be  determined  by  consid- 
ering; not  only  the  words  of  the  particular  clause,  but  also  the  lan- 
guage of  the  whole  contract,  as  well  as  the  nature  of  the  act  required 
and  the  subject-matter  to  which  it  relates."  Conditions  are  not  favor- 
ed, and  a  provision  will  not  be  construed  as  sucfi  unless  the  intention 
is  clear,  (i  Am.  En<r.  Kncv.  of  L.  i)02\  Clapham  v.  Movie,  1  Lev. 
155;  Shcp.  Touch,  rj'i :  Ilult  v.  Xicker^on.  Me.  lOfi'  "Where 
the  language  of  an  aLrreciiicnt  can  be  resolved  into  a  covenant."  said 
Bell.  Judge,  in  Paschall  v.  Passniore.  15  Pa.  29^,  307,  "tlic  judicial 
inclination  is  to  so  construe  it;  and  hence  it  has  resulted  that  certain 
features  have  ever  been  held  essential  to  the  constitution  of  a  condi- 
tion.  In  the  absence  of  any  of  these,  it  is  not  permitted  to  work  the 
destructive  effect  the  law  otherwise  attributes  to  it." 

The  question  we  arc  now  considering  was  mentioned,  but  not  pa'^'^e'1 
upon,  by  the  Sujjrenie  Court,  because  it  was  not  included  in  our  re- 
quest for  its  opinion.  But  we  think  it  apparent,  for  many  reasons, 
that  the  performance  of  these  conditions,  so  called,  was  not  intended 
to  be  required  before  the  delivery  of  the  bonds.  The  subscription 
for  the  stock  of  a  railroad  company  by  a  municipality,  and  the  is- 
sue of  negotiable  bonds  in  [layment  therefor  for  the  purpose  of  pro- 
\nding  means  to  assist  in  the  constnirtif>u  of  a  railroad  within  its 
limits,  is  a  transaction  familiar  to  every  one.  It  is  not  a  transaction 
wliereby  the  municipality  contracts  with  the  company  to  build  a  road, 
but  is  intended  to  provide  means  to  assist  the  company  in  building 
it,  in  consideration  of  acquiring  a  part  of  its  stock,  and  of  the  ex- 
pected advantages  of  the  road  to  the  community.  The  statute  of 
Kentudcy  under  which  these  bonds  were  issued  indicates  very  clear- 
ly, as  we  think,  that  the  bonds  authorized  were  expected  to  be  ne- 
gotiated for  the  mean«5  to  use  in  the  con  struct  i^u  of  the  road.  It  is 
provided  that  they  shall  be  paxnble  to  the  bearer,  that  they  shall  have 
interest  coupon^  attached  payable  semiannually  in  the  city  of  New 
York,  and  that  the  bonds  shall  be  payable  at  a  designated  time  which 
may  be  as  long  as  30  years  after  their  date.  They  were  thus  required 
to  possess  the  attributes  of  commercial  paper  adapted  to  sale  in  pub- 
lic markets.  And  the  proposition  on  which  the  electors  of  Green 
conntv  voted  followed  in  all  particulars  the  provisions  of  the  statute. 
And  when  it  was  provided  that  the  company  **shall  exjxnd  the  amount 
so  subscribed  within  Green  county,"  we  cannot  doubt  that  what  was 
meant  was  that  the  proceeds  of  those  bonds  should  be  so  used,  and 
not,  as  has  been  suggested,  that  the  company  should  have  expended 
some  other  money  equal  in  amount  to  the  bonds.  Such  a  construc- 
tion as  would  lead  to  the  result  suggested  would  leave  the  company 
without  the  ready  means  to  build  the  road  which  it  was  the  puq)ose 
to  provide  for.  Moreover,  there  is  a  plain  distmction  made  in  the 
proposition  voted  in  the  very  terms  employed.  In  regard  to  the  re- 
quirements we  have  been  last  considering,  the  question  was  whether 
the  county  would  subscribe  for  the  stock  and  pay  for  it  in  county 
bonds,  upon  condition  that  the  company  should  construct  its  road  as 
mentioned,  but  where  the  prop  .sition  comes  to  the  matter  of  the  ex- 
oneration from  the  vote  to  the  other  railroad,  that  was  expressly  made 
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a  condition  to  the  isstumce  of  the  bonds  or  the  payment  of  any  part 

of  them.  The  failure  to  append  this  condition  to  the  preceding"  pro- 
visions, and  the  introduction  of  the  positive  inhibition  here  cinployed, 
arc  persuasive  evidence  that  a  distinction  was  contempl.iied  in  the 
vote.  To  bear  the  construction  Uiat  the  former  were  intended  to  be 
conditions  precedent,  we  should  need  to  have  the  inhibition  located 
in  those  clauses  alsa  The  abrupt  change  is  significant  of  a  difference 
in  purpose. 

Other  reasons  are  also  suggested  by  counsel ;  but  we  cannot  doubt 
that,  for  those  we  have  mentioned,  the  proper  construction  to  be  given 
to  the  proposition  submitted  to,  and  authorized  by,  the  electors  of 
Green  county  is  that  the  railroad  company  sliuuid,  upon  its  acceptance 
of  the  subscription,  and  the  ddivery  of  the  stock  by  one,  and  of  tfie 
bonds  of  the  other,  come  under  an  obligation  to  comply  with  those 
terms  of  the  proposition  voted.  And  we  reach  this  conclusion  with- 
out regard  to  the  question  of  an  estoppel  arising  upon  the  fact  that 
the  county  accepted  the  stock,  and  lias  continued  to  retain  it.  If  the 
(fuestion  of  the  intention  were  in  doubt,  the  interpretation  given  by 
the  county  to  its  vote  by  paying  the  interest  would  be  persuasive  of 
its  understanding  at  the  time  of  the  transaction.  We  think  the  bonds 
were  lawfully  issued,  and  that  the  fact  that  the  company  has  not  per- 
formed the  stipulations  of  the  agreement  which  it  made  as  a  consid- 
eration for  the  bonds  docs  not  invalidate  them,  when,  as  appears,  the 
delivery  of  the  bonds  was  final,  and  they  have  passed  mto  the  hands 
of  other  parties  for  value,  as  it  was  the  evident  intention  of  tlie  stat- 
ute that  they  would  do.  We  need  not  inquire  whether  the  county 
could  have  made  a  partial  defense  against  these  bonds  upon  the  ground 
that  there  had  been  a  partial  failure  of  consideration  if  the  railroad 
company  had  held  them  and  were  now  bringing:  snit  upon  them. 
The  holder  of  nc^'otiable  paj)er  is  entitled  to  the  benerit  of  the  pre- 
sumption prima  facie  tliat  he  or  some  previous  holder  whose  title  he  has 
acquired  is  a  purchaser  in  good  faith  and  for  value  before  maturity,  in 
the  usual  course  of  business,  and  without  notice  of  any  circumstances 
impeaching  its  validity;  and  that  he  is  the  owner  thereof,  if  it  is  pay- 
able to  bearer.  Daniel  on  Neg.  Inst.  §  812.  Nothing  is  here  shown  to 
contravene  these  presumptions.  Of  course  it  must  always  appear  tliat 
the  obligor  was  competent  in  law  to  incur  the  obligation,  and  had  in 
fact  attempted  to  incur  it.  We  do  not  understand  that  the  absence  of  a 
recital  in  municipal  bonds  that  the  conditions  to  tiieir  issue  have  been 
complied  with  deprives  them  of  their  character  of  negotiable  instru- 
ments or  of  the  ordinary  presumptions  which  attend  such  instruments. 
Recitals  nf  that  character  relate  to  the  regularity  of  the  proceedings 
precedent  to  thtir  issue,  and.  if  tlie  recitals  cover  the  necessary  facts, 
conclusively  establish  it.  But  when,  in  a  case  where  there  are  no  such 
recitals,  proof  is  made  that  the  proceedings  were  in  fact  regular,  the 
bonds  are  entitled  to  the  same  presumptions  in  their  subsequent  nego- 
tiation as  if  they  had  contained  such  recitals. 

It  is  suggested  tliat  the  finding  of  the  court  "that  the  plaintiff  is  a 
citizen  of  the  state  of  Xew  York,  and  was  so  when  this  action  was  in- 
i»tituted  on  the  2Bth  day  of  March,  and  tliat  the  plaintift  was 
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the  bona  fide  holder  for  value  of  the  bonds  and  coupons  sued  on,  and 
fulh'  entitled  to  sue  the  defendant  thereon  in  this  court,"  was  in- 
tended only  to  say  that  the  citizcnsliip  of  tlie  plaintiff  was  such  as  to 
entitle  him  to  sue  in  the  federal  court.  But  this  court,  in  its  question 
to  the  Supreme  Court,  construed  this  finding  to  be  also  a  finding  that 
the  plaintiff  was  a  bona  fide  holder  for  value,  and  the  Supreme  Court 
certainly  so  construed  it  as  is  shown  in  the  statement  of  facts,  and, 
we  have  no  doubt,  correctly.  That  part  of  the  finding  of  facts  had 
no  relevancy  to  the  question  of  jurisdiction.  If  she  was  a  citizen  of 
New  York,  and  was  the  holder  of  the  bonds,  she  was  entitled  to  sue. 
The  question  of  whether  she  was  a  bona  tide  holder  for  value  was  a 
question  upon  the  merits  of  the  case.  The  phrase  which  the  court 
below  employed  was  one  peculiar  to  the  law  of  negotiable  instruments, 
and  ougfht  to  be  construed  in  the  sense  in  which  it  is  there  employed. 
Hut  it  really  is  not  material.  If,  as  we  hold,  the  bonds  were  Irnv fully 
i-s!ied,  the  presumptions  of  law  would  clothe  the  plaintilt,  if  she  was 
Liic  holder,  wiili  tiie  character  of  a  bona  fide  liolder  for  value. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with  direc- 
tions to  enter  a  judgment  in  favor  of  the  plaintiff  for  the  amount  of 
the  bcTids  and  coupons,  with  interest  on  the  coupons  from  the  time  they 
severally  fell  due,  and  interest  on  the  principal  of  the  bonds  from  the 
date  when  the  latest  coupons  thereon  severally  fell  due. 

LURTON,  Circuit  Judge  (dissenting).  I  must  in  this  case,  and  con- 
trary to  the  usual  practice  of  this  court,  express  openly  the  grounds  for 
my  dissent  to  the  conclusions  reached  in  tliis  case. 

The  couniy  has  not  obtained  a  road  constructed  by  the  company  to 
whose  stock' it  proposed  to  subscribe.  Its  money  has  been  thrown 
away.  This  suit  involves  its  probable  liability  upon  an  issue  of  bonds 
aggregating  $250,000.  This  series  of  bonds  with  interest  already  past 
due,  aggrec^ate  tlirec-fourths  of  a  million.  For  this  the  county  will  ob- 
tain nothing.  To  prevent  just  such  a  possible  result  the  Legislature 
provided  that  subscriptions  by  counties  might  be  voted  conditionally. 
The  conditions  which  the  county  demanded  were  intended  to  absolutely 
secure  the  building  of  the  road  By  subtilty  of  construction,  upon 
which  I  express  no  opinion,  two  of  these  conditions  are  said  now  to 
be  onl^  covenants,  and,  therefore,  worthless  against  an  insolvent  and 
nonexistent  railway  company.  For  at  least  30  years  the  county  has 
denied  its  liability,  and  refused  payment  of  interest.  When  this  de- 
nial had  been  so  lont;  acquiesced  in  that  the  bonds  were  purcliaseable 
for  little  more  than  the  value  ol  wall  paper,  as  stated  at  the  bar,  they 
are  acquired  by  speculators,  who  now  urge  that,  during  all  this  long, 
long  period  of  repudiation,  the  defense  of  the  county  has  been  growing 
weaker  and  weaker,  and  that  time,  which  usually  only  fortifies  a  de- 
fensive position,  has  all  this  time  Ixcn  mnkinc:  bonds  valid  which  were 
invalid  when  issued.  I  will  not  wiUin.L^ly  aid  in  the  destnictif^n  of 
the  settled  principles  which  tend  to  the  security  of  comnicrcuil  ])aper. 
Neither  will  I  agree  to  strain  a  finding  of  facts  to  hold  a  county  upon 
obligations  which,  in  my  judgment,  were  never  binding  either  in  the 
forum  of  law  or  conscience. 
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The  principal  grounds  upon  which  I  find  myself  unable  to  agree 
with  tlic  court  are  these: 

1.  The  opinion  and  conclusion  conflicts  with  the  settled  views  of  the 

?ti]>rcine  Court  in  respoct  to  the  most  important  {ground  upon  whirh 
it  re.sts.  Assumin<:^  that  tlio  nuTc  fact  of  issuini;-  these  bonds  by  the 
county  judge  was  a  dctenninatiun  tliat  the  conditions  had  been  com- 
plied with  which  authorized  their  issuance,  that  determination  only 
raised  a  presumption  in  favor  of  one  who  should  take  the  bonds  before 
"maturity,  for  value,  and  without  actual  notice  of  the  real  facts  of  the 
case  at  the  date  of  issuance.  Tliis  i«;  so  hecan«;c  the  hoti  ^s  were  with- 
out recital.  This  nuich  was  the  plain  ruhng  of  the  Supreme  Court  in 
inicliauan  v.  Litchfield.  102  U.  S.  278,  2G  L.  Ed.  138,  and  Citizens" 
Savings  Ass'n  v»  Perry  County,  156  U.  S.  602,  15  Sup.  Ct  547,  39 
L.  £d.  585.  In  this  very  case  we  certified  the  question  as  to  the  pre> 
sumption  upon  which  a  purchaser  before  maturity  for  value  might  act 
in  purchnsinj;-  bonds  without  recital.  Referrinc;^  to  tlie  tendency  of 
s<Miie  of  the  earlier  cases  to  deny  to  lK>nds  in  the  hands  of  innocent 
holders  any  other  defense  than  want  of  power,  the  court  said  that 
tendency  had  been  "arrested"  by  the  cases  I  have  cited  above,  which 
cases  it  is  said  held  "that  the  mere  facts  of  subscription  to  stock  and 
issue  of  bonds  containing  no  recitals  left  it  open  to  the  obligor  to  show 
that  a  condition  precedent  had  not  been  fulfilled."  "lUit."  added  the 
court,  "these  cases  in  no  wav  ci^nllict  with  the  view  expressed  by  Mr. 
Justice  Story  in  Pendleton  County  v.  Amy,  13  Wall.  297,  20  L.  Ed. 
579,  and  by  Mr.  Justice  Bradley  in  Coloma  v.  Eaves,  92  U.  S.  484. 
*33  L.  Ed.  .57(>,  that  a  presumption  arises  from  the  mere  fact  of  sub- 
scription and  issue,  though  not  a  conclusive  one."  "Independent  of 
authority  such  a  presumption  exist*?,  and  is  but  an  instance  of  the 
broader  presumption  that  oiliccrs  chari^ed  with  the  performance  of  a 
public  duty  perform  it  correctly."  My  Brethren  do  not,  as  I  read  the 
opinion  of  the  court,  accept  this  as  an  applicable  rule  of  law  or  an  an- 
thoritative  decision  in  this  case.  It  is,  in  conclusion  of  an  argument  in 
favor  of  the  conclusiveness  of  facts,  determined  by  the  county  judge, 
refusing  the  delivery  of  the  bonds  here  in  question,  said: 

"H!s  (If'llvfrv  of  thrill  wiiliont  the  oectirrenoo  of  th'-  '•fntdirion?'  would  be  un- 
autborizeU  uiiii  the  Innids  be  void,  yet  it  would  seeuj  uptai  priuelple  that  if  the 
question  wbetber  the  conditions  had  been  acoomplltsbed  Is  on#  of  doubt  and 
micertainty,  and  it  !s  npimront  tliat  the  offlenrs  whn  tiad  charjro  nf  tlir  issn- 
aiice  of  the  boiida  are  to  determine  the  fact  of  compllauce  with  the  condition, 
his  deterralDatioa  would  conclude  the  question,  and,  if  in  the  affirmatlTe,  bind 
the  county.** 

It  is  evident  that  the  error  of  the  court  in  the  matter  I  have  referred 
to  is,  after  all,  the  real  ground  of  the  conclusion  reached  and  its  judg- 
ment colored  by  the  view  before  expressed. 

2.  The  conclusion  is  next  placed  upon  the  theory  that  no  subscrip- 
tion had  c\cr  been  made  to  the  capital  stock  of  the  Eli^abethtown  & 
Tennessee  Railroad  Company,  although  one  was  authorized.  It  is 
stated  in  the  opinion  that,  although  the  subscription  was  voted,  and 
the  county  court  ordered  its  clerk  to  subscribe  for  the  stock,  "the  clerk 
did  not  SO  subscribe."  It  is  also  said  that,  when  the  bonds  here  in- 
volved were  issued,  the  said  Eiizabethtown  &  Tennessee  Railroad  Corn- 
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pany  had  given  no  token  of  its  acceptance,  and  the  oounty  had  taken 
no  further  step  after  the  direction  of  the  county  court  to  its  clerk  to 
make  the  subscription  upon  the  terms  specified.  Both  in  this  court 
and  in  the  Supreme  Court  this  case  has  proceeded  upon  the  theory  that 

a  subscrii)tion  had  been  made  as  authorized.  The  ccnulilion  precedent 
presupposes  a  subscription  had  been  maile  froiii  wliich  the  county  was 
to  be  released.  The  defense  has  been  that  it  was  invalid,  because  the 
authority  had  been  delegated  to  the  clerk,  and  that  the  case  of  Mercer, 
etc.,  V,  Navigation  Co.,  8  Bush  (Ky.)  300,  was  an  express  authority 
supporting-  the  county  jiul^rc's  assumption  that  a  subscription  so  made 
was  void  as  a  delegation  of  power  which  cnuhl  not  be  delep;ated.  The 
subsequent  case  of  Green  County  v.  Shortell,  IIG  Ky.  108,  75  S.  W. 
251,  was  an  action  upon  some  of  the  same  series  of  bonds  here  in  is- 
sue, and  the  Kentucky  court  there,  assuming  that  the  subscription 
had  been  made,  distinguished  the  former  case  upon  the  ground  that 
in  the  former  case  the  clerk  or  commissioner  had  a  di-^crctinn  to  ex- 
ercise, while  in  the  case  before  it  he  had  none,  the  terms  and  condi- 
tions being  settled  already.  There  is  no  finding  that  no  subscription 
had  ever,  in  fact,  been  made  by  the  clerk  as  directed.  The  presump- 
tion that  the  clerk,  a  a  public  official,  correctly  discharged  his  duty 
ought  to  stand  as  well  when  the  presumption  operates  in  favor  of  the 
county  it  does  when  its  effect  is  detrimental.  The  only  finding  of 
fact  wliicn  bears  upon  the  question  is  the  seventeenth.  That  reads  as 
follows : 

*That  DO  formal  or  express  exoneration  of  said  county  from  the  payment  of 

8af(l  Inst-naiiicd  subscription  wns  ev  er  mado  or  attomptod,  but  nothlnj?  further 
baH.  up  to  tWs  date,  ever  been  done,  in  rcHiHH-t  to  It,  atul  Tioither  bonds  by  ttie 
county  nor  dtock  by  the  said  last-named  railroad  eou)i>iiii.v  bave  erer  been  ia- 
8u*'(l  or  4i(>liTered  In  execution  of  said  orders  or  under  tbe  terms  of  satd  tob- 
acrlption." 

This  finding  plainly  assumes  that  there  had  been  a  subscription,  not  a 
mere  authority  to  subscribe  What  is  said  as  to  nothing  further  hav- 
ing been  done  evidently  refers  tr>  acts  <ub^entumt  to  the  suh^rription. 
But  it  is  not  important  that  no  formal  subscription  was  made  bv  tlie 
clerk.  He  was  conuuanded  to  do  a  purely  administrative  act,  and  he 
could  have  been  coerced  to  do  it  by  writ  of  mandamus.  The  liability 
of  the  county  upon  the  vote  and  the  order  of  the  county  court  was  the 
gist  of  the  matter,  and  fastened  a  liability  upon  the  county  from  which 
it  required  exoneration  as  a  condition  precedent  to  another  liability. 

3.  I  disagree  as  to  the  effect  of  the  laii>e  of  time  since  these  IxDuds  ^ 
were  issued  upon  their  validity.  I  cannot  aj^ree  that  the  liability  to 
this  plaintiff  rested  upon  any  better  foundation  when  he  started  this 
suit  in  18i>9  than  if  he  had  sued  at  date  of  the  earliest  maturing  cou- 
pon. The  authority  to  make  a  sub"^cri])tion  at  all  depended  ujxin  the 
perfonuance  of  the  antecedent  condition  of  exoneration  from  liabilitv 
on  account  of  the  former  subscription  to  a  different  compan  \ .  Yet 
within  13  months  after  the  order  of  the  court,  directing  a  subscription 
by  its  clerk  to  the  Hlizabethtown  &  Tennessee  Railroad  Company,  we 
find  the  county  judge  making  the  subscription  here  involved.  If  the 
condition  precedent  had  not  been  performed  then,  the  act  was  without 
authority.  In  payment  of  this  subscription  he  issued  the  bonds  in  suit 
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in  batches,  bcginnin.c:  in  January,  1R72,  and  completing  the  issue  in 
April  of  the  same  year.  The  bonds  bear  date  of  April  1,  1871.  Xow, 
neither  at  the  date  of  the  subscription,  June,  1869,  nor  at  the  date  of 
the  bonds,  April,  1871,  nor  at  the  date  ol  their  issuance  between  Janu- 
ary and  April,  1872,  had  there  been  any  compliance  with  the  conf^i- 
tion  in  respect  of  exoneration  from  the  prior  liability  by  the  execution 
of  any  release,  exoneration,  or  throupi-h  the  judgment  of  any  court. 
The  only  finding  of  lact  in  respect  of  this  condition  is  the  seventeenth 
finding  of  fact  set  out  above.  That  there  had  been  "no  fornial  or  ex- 
press exoneration"  is  expressly  found.  Then  upon  what  facts  are  we 
to  predicate  an  exoneration  ?  None  are  found  except  the  vague  state- 
nicut  that  "nothing  further  tip  to  this  date  [has]  ever  been  done  in 
respect  to  it,  and  neither  bonds  by  the  county  nor  ^^tock  by  the  last- 
named  railroad  company  has  ever  been  issued  or  delivered  in  execu- 
tion of  said  orders  or  under  tiie  terms  of  said  subscription."  The  plain 
meaning  is  that  neither  the  county  nor  the  railroa  I  c  n^p my  took  any 
further  step  in  pursuance  of  the  subscription.  Wliy?  Many  reasons 
may  be  conjectured.  Aftrr  vcars  of  effort  to  obtain  subscriptions 
enoiig^h  to  carry  out  the  project,  the  promoters  may  have  become  dis- 
heartened, and  finding  themselves  unable  to  comply  with  tlie  conditions 
made  no  issue  of  shares  and  no  demand  of  payment  of  this  subscrip- 
tion. But  if  the  lapse  of  time  without  demand  for  payment  or  tender 
of  stock  at  tlie  date  of  the  issuance  f>f  these  ly)uds  was  not  such  as  to 
raise  a  Ici^al  presumption  of  abandonment  or  release,  the  bonds  when 
issued  were  illegal  as  having  been  issued  before  there  had  been  any 
release  or  exoneration,  formal  or  informal,  express  or  implied.  If 
then  illejeral,  when  did  they  become  good?  If  the  county  could  not 
have  defriidrd  itself  when  tlu-  bonds  were  issued  against  its  lialMlity 
upon  the  Elizabeth  town  ^  Tcmtcscee  Railroad  subscription,  wnr.ld 
there  have  been  any  pretense  tiiat  this  condition  precedent  had  been 
complied  with?  Twenty  years  went  by  after  the  Elizabethtown  & 
Tennessee  Railroad  subscription  was  made  before  this  suit  was  brought 
How  does  it  happen  that  from  mere  lapse  of  time  a  defense,  good 
when  these  bonds  were  unlawfully  issued  and  put  upon  the  market, 
has  become  inefTectual  and  the  bonds  valid,  althouirh  the  applicable 
evidence  then  and  now  is  identical?  I  have  given  attention  to  what  is 
said  upon  this  subject  by  Mr.  Justice  Moody,  who,  referring  to  the  de- 
termination of  the  county  judge  when  he  issued  these  bonds  that  this 
condition  of  exoneration  had  been  complied  with,  said  that  "the  fact 
that  for  38  years  no  one  has  made  any  claim  against  the  county,  on 
account  of  its  supposed  liability  to  subscribe  to  the  stock  of  the  Eliza- 
bethtown .S:  Tennessee  Railroad,  shows  conclusively  that  he  was  riicfht.** 
But  I  am  unable  to  regard  this  as  an  authoritative  point  of  tlie  opinion. 
The  single  question  which  was  answered  related  only  to  whether  "on 
the  facts  found"  there  was  "any  presumption"  at  aU  that  the  county 
had  been  exonerated.  This  was  answered  in  the  affirmative.  It  is  evi- 
dent that  the  cotirt  did  not  mean  that  a  rebuttable  presumption  of  ex- 
oneration had  lu  come  conclusive  by  lapse  of  time  after  the  fact  of  is- 
suance. The  ettcct  of  the  fact  that  the  railroad  company  had  done 
nothing  must,  in  reason,  be  limited  to  the  date  of  the  issue  of  the 
bonds.  If  the  inquiry  is,  indeed,  whether  at  this  date,  88  years  after 
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the  subscription,  the  county  can  now  be  r^arded  as  relieved  from  lia- 
bility, 1  should  say  **Yes."  The  lapse  of  time  without  an  actioa 
brought  to  enforce  liability  would,  undo\!btedl\ ,  raise  a  presumption 
of  a  release  or  abandonment.  Indeed,  the  positive  statutory  limitation 
of  actions  would  ju>tily  a  holding  that  there  was  no  longer  an  existing 
liability  on  account  of  that  subscription.  But,  if  the  subsequent  la^ 
of  time  is  to  be  given  effect,  then  I  insist  that  the  conduct  of  the  pl^- 
tiff  and  his  predecessors  in  title,  as  well  as  tliat  of  the  county,  must  be 
taken  into  account.  These  bonds  were  dated  April,  1871.  They  ma- 
tured in  ISDl.  This  suit  was  brought  in  1899.  The  coupons  which 
matured  in  16'*  6  and  for  each  year  subsequent  are  sued  upon.  Thus 
for  more  than  21  years  the  county  has  refused  to  pay  interest,  and  for 
all  that  time  this  plaintiflF  and  those  from  whom  he  took  the  bonds 
have  acquiesced  in  the  attitude  of  the  county.  Has  time  been  steadily 
strengthening  the  claim  of  the  holder  and  destroying  the  defense  of 
the  county? 

4.  The  question  certified  assumed  that  the  plaintiff  took  these  bonds 
before  maturity.  But  the  only  Imduig  in  respect  to  the  status  of  the 
plaintiff  is  the  first,  in  these  words: 

**Tlie  oourt  finds  that  the  plaintiff  ts  s  dtfaen  of  the  state  of  New  Toile.  and 

wfis  so  when  t!i!s  action  was  Institutrd  on  tlie  2Stli  day  of  March,  IS!  :*  ind 
tliat  the  plaintiff  was  then  the  bona  fide  holder  for  value  of  the  bonds  and  cou- 
pons sned  on,  and  folly  entitled  to  sne  the  defendant  tbereon  In  tills  court" 

That  findinjGT,  I  think,  should  be  interpreted  as  applying  to  the  plea 
to  the  jurisdiction.  That  plea  was,  by  agreement,  submitted  with  the 
other  defenses.  It  pleaded  that  the  defendant  was  not  the  bona  fide 
owner  of  these  bonds  when  this  suit  was  brought,  March  28,  1899, 
but  that  the  same  bonds  and  coupons  had  before  been  in  suit  in  the 
same  court,  and  the  suit  abated  Ixxanse  the  then  plaintiff,  Herman  11. 
Ilcaton.  was  a  fictitious  plaintiff;  the  real  owners  being  citizens  of 
Kentucky,  and  that  Ouinlan  had  acquired  the  bonds  thereafter  only  for 
tlie  purpose  of  givmg  jurisdiction  to  the  circuit  court,  the  beneficial 
plaintiffs  being  citizens  of  Kentucky.  Issue  was  taken,  upon  this  plea 
as  to  whether  tiie  plaintiff  was  the  real  owner  or  only  a  fictitious  plain- 
tiff. The  very  terms  of  the  finding  indicate  that  the  finding  was  a  re- 
sponse to  this  plea  to  the  jurisdiction.  But  if  the  finding-  be  construed 
as  botli  a  finding  in  resp>ect  to  the  issue  upon  jurisdiction  and  as  to 
the  status  of  the  plaintiff  as  the  holder  of  neguliahlo  paper,  it  will  be 
most  unjust  to  infer  from  that  finding  that  the  plainiiii  acquired  these 
bonds  before  maturity,  as  implied  by  the  second  mterrogatory,  or  with- 
out notice  of  the  defenses  of  the  county.  This  finding  is  "that  on 
March  28,  1899/*  plaintiff  was  the  bona  fide  holder  for  value  of  the 
bonds  and  coupons  sued  tipon.  That  date  h  the  date  of  the  bringing 
of  this  suit,  and  the  findint^  was  enoucrh  to  sup]>ort  his  claim  of  right 
to  sue  in  a  United  States  court,  there  being  diversity  of  citizenship. 

5.  But  if  the  judgment  of  the  Circuit  Court,  holding  that  tlie  condi- 
tions precedent  had  not  been  complied  with  and  that  the  bonds  were 
invalid,  is  to  be  reversed,  I  think  oommr.ti  justice  requires  that  there 
should  be  no  judgment  upon  these  findings  acfainst  the  county, 
biu  n  new  trial  awarded.  The  findings  of  fact  do  not  cover  all  of  the 
issues,  and  upon  those  to  which  tliey  are  a  response  are  not  definite  or 
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full  ctio'cigli  ta  justify  a  judgment  in  favor  of  the  plaintiff.  If  it  is  of 
any  moment  wliether  the  plaintiff  is  constructivdx  changeable  with 
knowledge  of  the  situation  when  these  bonds  were  issued,  thm  it  is  im- 
portant to  know  whether  he  took  tliese  bonds  before  nia.Lurity,  or,  if 
not,  whether  he  has  acquired  the  title  of  one  who  did.  That  he  was 
on  March  28,  1899,  the  bona  fide  holder  for  value  is  too  indefinite  to 
justify  a  judgment  for  him.  The  same  is  true  in  respect  to  the  de- 
fense of  the  statute  of  h'mitatiotis.  There  is  no  finding  upon  tlii*=.  and 
it  is  not  permissible  to  piece  out  defective  findings.  An  examinatiun 
of  the  pleadings  will  show  that  a  large  proportion  of  the  coupons  in 
suit  matured  prior  to  1884.  Obviously  the  defense  of  the  statute  of 
limitation  was  a  good  defense  to  all  such  cou[K>ns,  unless  the  plaintiff 
can  in  some  way  show  that  it  ought  not  to  apply  to  him.  But  there  is 
no  finding  as  to  this  defense.  Why  shall  the  county  be  cut  off  from  the 
benefit  of  this  defense  !>>  refusing  to  award  a  new  trial  and  the  direc- 
tion of  a  judgment  upon  the  bonds  and  coupons  in  suit. 

When  a  jury  has  been  waived,  and  a  judgment  rendered  upon  a 
special  finding  of  facts,  this  court,  if  it  find  that  the  judgment  was 
erroneous,  has  the  power  to  direct  such  judgment  to  be  entered  as  the 
special  fin<lings  require,  instead  of  awarding  a  new  trial.  Fort  Scott 
V.  Hickman.  112  U.  S.  150.  5  Sup.  Ct.  5G,  2S  h.  Ed.  ijM',.  But  if  the 
lindings  are  doubtful,  obscure,  or  defective,  it  is  within  the  power  oi 
the  court  and  its  high  duty,  whenever  justice  seems  to  require  such 
action,  to  reverse  and  remand  for  a  new  trial.  Graham  v.  Bavne,  18 
How.  «0,  15  L.  Ed.  2()5;  Flanders  v.  Tweed.  0  Wall.  425.  19'L.  Ed. 
CuS,  <;S();  St.  Louis  V.  Western  Union  Telegrapli  Co.,  148  U.  S.  92. 
104,  l;i  Sup.  Ct.  485,  37  L.  Ed.  380;  Ward  v.  Cochran,  150  U.  S.  597, 
G08,  14  Sup.  Ct.  230,  37  L.  Ed.  1195.  No  judgment  ought  to  be  ren- 
dered when  the  findings  are  silent  as  to  a  fact  which  is  essential  to  a 
judgment.  An  imperfect  finding  like  an  imperfect  special  verdict 
cannot  be  pieced  out.  The  burtlen  is  upon  him  who  asks  a  judgment 
to  produce  a  finding  of  everv  fact  necessarv  to  support  it.  Hofl^'^cs  v. 
Easton,  10(i  U.  S.  4UcS,  1  Siip.  Ct.  307.  27  L.  Ed.  169.  In  Ward  v. 
Cochran,  cited  above,  there  was  a  special  verdict  in  an  action  of  ejert- 
ment  reversed  and  a  new  trial  awarded,  because  there  was  no  finding 
that  the  defendant's  possession  was  adverse  and  exclusive,  although 
there  was  a  finding  that  the  defentlant  and  his  grantors  had  entered 
into  possession  of  the  land  in  controversy  under  a  claim  of  owner^^hip, 
and  that  he  remained  in  the  open,  continued,  notorious,  and  ativerse 
possession  thereof  for  the  period  of  16  years.  Without  comment  we 
adopted  this  course  in  Anderson  v.  Messinger,  146  Fed.  179,  77  C.  C. 
A.  179,  7  L.  R.  A.  (N.  S.)  1094.  In  Barber  v.  Coit.  118  Fed.  272,  55 
C.  C.  A.  145,  we  remanded  an  appeal  for  further  evidence,  upon  our 
own  motion,  "because  great  inju>>tice  might  be  done  if  the  case  is  to 
be  decided  u\)on  the  present  record." 

When  the  findings  of  fact  do  not  support  a  judgment  against  the 
plaintiff,  there  can  be  no  judgment  for  the  defendant,  upon  a  writ  of 
error  sued  out  by  the  plaintiff,  where  there  is  an  issue  made  by  tiic  de- 
fendant, material  in  character,  upon  which  there  is  no  finding  of  fact 
Exchange  Nat.  Bank  v.  Third  Nat.  Bank.  112  U.  S.  276.  293.  5  Sup. 
Ct.  141,  28  L.  Ed.  722,   W  hen  the  trial  court  makes  no  finding  upon 
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an  issue  made  by  the  pleadings,  because  it  was  deemed  unimportant,  a 

court  of  review  will  remand  for  a  finding  upon  the  facts  bearing-  upon 
that  issue,  if  fouud  to  be  material  to  a  judgment,  although  all  of  the  ev- 
idence relating  to  the  question  is  in  the  record.  In  City  of  Abilene  v. 
Cornell  University,  118  Fed.  379,  383,  55  C.  C.  A.  205,  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  said  of  such  a  situation : 

**We  might  possibly  look  Into  the  rejected  record  and  depositions,  and  deter- 
mine the  issue  iirishi;]:  on  the  plea,  but,  by  BO  doing,  we  would  be  trying  on 
appeal  an  issue  that  was  not  tried  below.'* 

Where  an  omission  to  make  a  specific  finding  of  fact  is  due  to  the 
fact  that  the  circuit  court  made  a  ruling-  upon  a  matter  of  law  which 
rendered  such  a  findiniif  unimportant,  it  is  the  duty  of  the  court  tliat 
justice  may  be  dune,  to  reverse  and  remand,  under  section  701,  Rev. 
St.,  for  such  further  proceedings  to  be  had  in  the  inferior  court  as 
justice  mav  require.  Little  Miami  Railroad  Co.  v.  United  States,  108 
U.  S.  077/280,  Z  Sup.  Ct  627.  27  L,  Ed.  724. 


(157  Fed.  4».) 

,  BOARD  OF  GOSTRS  Ol*  CRAWFORD  COUNTT.  OHIO,  STRAWN. 
(Circuit  Court  of  Appeals,  SUth  C»icait  November  20,  1007.) 

No.  1,675. 

1.  TBUSTS— UNLAWFUL  DEPOSIT  OF  MoNEY    HV   COUNTY   OFFICER— TBACING  OF 

Under  the  statutes  of  Ohio  a  county  trea surer  has  no  niithorlty  to  de- 
posit taxes  collected  as  a  general  deposit  in  a  i^atili,  aud  the  bank  aui 
aequire  no  title  to  mon^  so  deposlteil  as  afraiust  the  county,  nor  can  an 
estf)[<p(.i  arise  from  any  net  of  Its  urti(vrs  whidi  will  prevent  Its  recovery 
of  !>ucii  money  from  a  receiver  of  the  bank  when  it  eun  be  Ideutlticd  or 
traced  Into  other  property  wbere  It  baa  been  mixed  witb  fniidB  of  the 
bank. 

[Ed.  Note. — For  cases  la  point,  see  Cent  Dig.  vol.  47,  Trusts,  §  520.) 

2.  Same— MiNQLiRo  of  Funds  by  Tbustee— Payments  fkom  Coumon  Fund. 

The  rule  tbat.  wbere  a  bank  has  mingled  tnutt  mo^ey  with  its  owu 
ftinds,  money  paid  out  from  sii<  li  fiirul  for  Its  own  puriwises  will  be  pre- 
sumed to  have  been  paid  from  its  own  money,  and  not  from  the  trust 
fond,  iB  quallfled  by  the  further  rule  tbat,  if  the  mingled  fund  is  reduced 
at  any  time  below  the  amount  of  rhr  tnist  fund,  the  latter  must  be  regard- 
ed as  dissipated,  except  as  to  8ucb  buluuce,  aud  sums  subsequently  added 
from  other  aources  cannot  be  treated  as  a  part  of  the  trust  fond* 

(Ed.  Note.— For  cases  In  point,  see  CJent  Dig.  vol.  47,  Trusts,  U  520- 
525.] 

3.  i}AM£— RiOHT  TO  ReCOVEB  TBUST  FufiD— NfiCE^SdlY  OF  TBACINQ. 

The  mere  misapplleatlOD  of  a  trust  fund  does  not  create  a  general  Hen 

on  the  tort-feasor's  estate,  hut,  to  entitle  the  owner  to  recover  <\}<-\\  fTiiid 
from  a  receiver  of  the  trustee,  it  must  be  traced  either  in  its  origiuui 
form  or  Into  spedflc  property  which  passed  to  the  receiver. 
[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toI.  47,  Trusts,  |  558.] 

C  SiAMK— Suit  .\gainst  KECEivEn   T'xr.AWFtn.  Dkposit  of  PunLic  Moxey. 

The  cashier  of  a  uatiomil  bauii  iu  Ohio,  at  tlie  time  it  weut  into  tlie 
hands  of  a  receiver  In  Insolvency,  was  a  deputy  county  treasnrer,  and  had 
for  some  time  prcviuusly  l>ceu  collecting  taxes  at  tb(»  hanU.  v.fiich  were 
deposited  in  the  b&nk  to  the  credit  of  the  treasurer,  aud  mingled  with 
the  bank's  fnndsi  Neither  of  sueh  officers  had  any  power  under  the  law 
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to  make  Ruch  deposits  nor  to  part  with  title  to  the  mon^.  Of  the  fanda 
Of  the  bank  with  which  such  taxes  were  mingled,  a  certain  amomit,  1^ 
than  tlip  friiat  funds,  remained  on  band  at  all  times,  and  there  was  a 
atiil  larger  amount  In  the  fund  when  the  receiver  was  appointed.  Eeld^ 
that  the  county  was  entitled  to  reco?er  fjrom  the  receiver,  aa  a  part  of 
the  trust  fund,  so  much  of  the  onf?h  taken  possession  of  the  receiver 
as  equaled  the  lowest  cash  balance  remaining  in  tlie  bank  at  any  time 
while  the  taxes  were  being  collected,  togetber  witb  the  ooUectioQB  gahse- 
quently  made,  but  thnt  it  could  not  rw-ovfr  the  proceeds  of  commercial 
paper  acqtiired  by  the  bank  during  such  time  and  collected  by  the  receiver, 
wltbout  establishing  proof  that  the  tax  taonttj,  or  the  tand  In  which  It 
was  mingled,  in  fact  went  into  such  paper. 

[Ed.  Note. — For  cases  in  point,  see  (  'cut.  Dig.  vol.  47.  Trui»i8,  §  553.] 

Appeal  from  tlic  Circuit  Court  of  the  United  States  for  the  North- 
ern Di?trict  of  Ohio. 

For  opinion  below,  see  W.)  Fed.  229. 

C.  H.  Henkel  and  A.  M.  Snyder,  for  appellant. 
W.  J.  Geer  and  W.  M.  Duncan,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  The  object  of  this  bill  is  to  collect  from 
the  receiver  of  the  Gallon  National  Bank  tite  sum  of  $48,289.17 ;  that 

sum  being-  public  taxes  collected  by  the  cashier  of  the  bntik  while  act- 
ing as  a  regularly  appointed  deputy  of  the  county  treasurer,  and  which 
sum  stood  as  a  general  deposit  to  the  credit  of  the  county  treasurer  on 
the  books  of  the  bank  when  closed  by  the  Comptroller  and  placed  in  the 
hands  of  a  receiver.  The  funds  of  the  bank  are  wholly  insufficient  to 
pay  creditors  in  full,  and  the  object  of  this  bill  is  to  have  this  claim 
declared  a  prior  lien  upon  the  assets  in  the  receiver's  h.Tnds,  or,  if  not 
a  lien  and  charge  upon  the  entire  assets,  to  follow  the  fund  m  so  far  as 
it  can  be  traced.  The  ordinary  relation  of  debtor  and  creditor  did  not 
exist  between  the  bank  and  the  coimty  treasurer,  because  a  county 
treasurer  in  Ohio  is  positively  forbidden,  except  tmder  circumstances 
which  did  not  exist  in  this  instance,  to  make  a  general  deposit  in  any 
bank  of  taxes  collected.  Bates'  Ann.  St.  Ohio,  §§  6,841  and  1,1 3G  (l') 
to  ('J).  But  the  authority  of  the  county  treasurer  to  appoint  Blythe,  the 
cashier  of  the  bank,  a  deputy  collector  is  not  doubted.  The  statute  law 
of  Ohio,  however,  requires  the  county  treasurer  to  keep  his  office  in 
rooms  provided  at  the  county  seat,  and  that  all  public  money  in  his 
possession  si i all  there  be  kept.  It  was,  therefore,  the  plain  duty  of 
Blythe  when  he  collected  taxes  to  pay  the  same  forthwidi  to  his  prin- 
cipal, and  of  the  latter  to  keep  the  taxes  so  collected  in  his  othce. 
Blythe  had,  therefore,  no  authority  to  deposit  the  funds  as  a  general 
deposit  with  the  Gallon  Bank,  and  the  latter  was  bound  to  know  that  it 
could  not  receive  and  mingle  this  fund  with  its  general  moneys.  Mer- 
chants' Nat.  Bank  v.  School  District  No.  8,  94  Fed.  705,  36  C.  C.  A. 
432.  Under  the  settled  doctrine,  the  bank  acquired  no  title  to  th'^ 
public  fund,  and  the  public  can  recover  the  same,  so  far  as  it  can  be 
identified  or  traced  into  property  which  has  come  into  the  receiver  s 
possession.  That  the  county  treasurer  and  the  cotmty  commissioners 
had  knowledge  of  this  deposit,  and  that  it  was  in  pursuance  of  a  course 
of  business  pursued  for  several  years  in  succession  without  objection* 
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does  not  operate  as  an  estoppel ;  for  there  being  originally  no  author- 
ity to  violate  the  positive  provisions  of  the  statute  in  either  or  all  of 
these  officials,  no  consent  or  acquiescence  on  their  part  will  cure  the 
title  of  the  hank.  The  tax  money,  as  it  came  into  the  bank  s  posses- 
sion, was  mingled  witli  the  bank's  own  funds  and  checks  or  other  lia- 
bilities paid  otit  of  the  general  mass  from  day  to  day  in  the  general 
course  of  business.  The  entire  amount  of  the  claim  here  asserted  is 
for  deposits  made  on  account  of  taxes  collected  which  fell  due  in  1903. 
The  first  item  in  the  credit  account  is  da*cd  October  8,  1903,  and  the 
last  February  2,  1904.  When  the  bank  closed  on  February  15,  1904. 
there  was  to  the  credit  of  the  county  treasurer  $48,289.17.  But  the 
money  of  the  bank,  which  was  turned  over  to  the  receiver,  was  only 
$20,877.01.  The  mere  fact  that  this  tax  fund,  which,  for  short,  we 
shall  call  the  *'trust  fund"  had  brcn  blended  with  the  morcvs  of  the 
bank  dws  not  fasten  a  lien  upon  the  balance  which  the  bank  had  on 
hand  when  its  doors  were  dosed.  If  trust  moneys  be  wrong"fully  in- 
vested in  bonds,  or  stocks  or  realty,  or  promissory  notes  or  bills,  and 
the  particular  property  into  which  fhe  trust  fund  has  been  changed  can 
be  ascertained,  the  owner  may  take  ^e  property  and  ratify  the  in- 
vestment. Or,  if  the  trust  funds,  along-  with  the  property  of  the  trus- 
tee or  bailee,  be  invested  in  an  ascertained  property,  equity  will  follow 
tlie  trust  fund,  not  by  taking  the  entire  property,  for  tliat  would  be  un- 
just, but  by  fastening  a  charge  upon  the  property  to  the  extent  of  the 
trust  fund  therem  discovered.  The  blending  of  the  trust  money  with 
the  money  of  the  trustee  was  suffered  at  one  time  to  defeat  the  owner's 
title  and  compel  him  to  stand  as  a  mere  unsecured  creditor.  This  was 
upon  tlie  idea  that  money  was  not  earmarked,  and,  therefore,  could 
not  be  recovered  m  specie.  But  the  later  cases  have  met  this  difficulty 
in  the  case  of  blended  moneys  in  a  bank  account,  from  which  there 
have  been  drawings  from  time  to  time,  by  the  fiction  that  the  sums  thus 
drawn  out  were  from  the  moneys  which  the  tort-feasor  had  a  right 
to  expend  in  his  own  business,  and  that  the  balance  which  remained 
included  the  trust  fund  which  he  had  no  right  to  use.  It  was  upon  this 
fiction  that  Knochball  v.  Hallctt,  13  Ch.  Div.  696,  720,  et  seq.,  was 
decided.  That  case  was  approved  in  National  Bank  v.  Insurance  Com- 
pany, 104  U.  S.  54,  $6  L.  Ed.  693,  and  has  been  followed  in  many 
subsequent  cases  when  the  trust  fund  has  consisted  of  moneys  on 
deposit.  Smith  v.  Mottley,  150  Fed.  2G6.'  But  as  this  is  a  mere  pre- 
sumption it  will  not  stand  ai^ainst  evidence.  It  is,  therefore,  a  part 
of  the  rule  applicable  to  following  misappropriated  moneys  into  a  bank 
account  that,  if  at  any  time  dunng  currency  of  the  mingled  account 
the  drawings  out  had  left  a  balance  less  than  the  trust  money,  the  trust 
money  must  be  regarded  as  dissipated  except  as  to  this  balance,  the 
sums  subsequently  added  to  the  account  from  other  sources  not  hcmc^ 
attributed  to  the  trust  fund.  See  the  cases  cited  above  and  Ow  follow- 
ing: Beard  v.  Independent  District,  88  Fed.  375,  ;J1  C.  C.  /i.  562; 
Boone  County  Bank  v.  Latimer  (C  C.)  67  Fed.  27;  and  Spokane 
County  V.  Bank,  68  Fed.  970.  16  C.  C.  A.  31.  This  side  of  the  rule 
is  peculiarly  sound  when  it  is  sought  to  obtain  an  advantacre  in  the 
distribution  of  the  assets  of  an  insolvent  national  bank.  So  long^  as  the 
claim  to  advantage  is  bottomed  upon  the  fact  that  the  receiver  has  re- 
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ceived  money  or  property  into  which  the  money  of  the  daimant  is 
shown  to  have  gone  the  equity  Is  a  stroma:  one,  and,  to  the  extent  that 

the  assets  which  have  come  into  the  hands  of  the  receiver  are  shown 
to  have  Lecii  ani^mientcd  bv  the  receipt  of  the  trust  fund  or  its  actual 
proceeds,  uther  creditors  should  not  complain  if  that  is  returned  to 
whicli  neither  the  bank  nor  its  receiver  had  any  just  title. 

The  equitable  principles  applicable  to  the  facts  of  this  case  must  op- 
erate to  deny  any  general  charge  upon  either  the  money  or  other  as- 
sets of  the  bank  in  possession  of  the  receiver,  and  deny  complainants 
relief  in  respect  of  the  moneys  in  the  vaults  of  the  bank  when  it 
cIose<l  except  in  so  far  ai>  the  county  has  shown,  aided  by  the  pre- 
sumption as  to  tlie  money  used  in  drawings  from  the  ejeneral  fund 
with  wiiich  the  trust  fund  was  blended,  tliat  its  money  has  come  into 
the  possession  of  the  receiver.  Now,  the  books  of  the  bank  show  that 
on  February  1,  1904,  the  moneys  in  the  vaults  of  the  bank  had  been 
reduced  to  $ll,6o2.2o.  Between  that  date  and  February  15,  1904, 
there  was  deposited  only  ^U'i.r^o  on  account  of  taxes  collectcfj.  But 
the  moneys  deposited  by  other  customers,  over  and  above  daily  dis- 
bursements, increased  the  cash  balance  on  hand  to  $20,275.01 — the 
amount  on  hand  when  the  bank  was  closed  February  15th.  It  is,  there- 
fore, demonstrated  that  every  dollar  of  this  trust  fund  had  been  actu- 
ally paid  out  and  dissipated  by  February  1st  except  this  balance  of 
.$U,G52.*^'5,  plus  $i:).*?G  of  taxes  deposited  later.  Only  to  the  extent 
of  this  stmi  of  5>1  I  .(iiiT.ni  has  the  complainant  identified  the  money 
which  came  into  the  receiver's  hands  as  part  of  the  tnist  fund,  and 
only  to  that  extent  was  there  an  actual  augmentation  of  the  moncvs 
which  came  to  the  possession  of  the  receiver.  The  decree  below  lim- 
ited the  complainant  to  the  recovery  of  this  identified  money  so  far  as 
this  part  of  the  case  goes,  and  to  that  much  of  the  decree  we  agree. 

But  the  complainant  assiqris  as  error  that  the  court  did  not  extend 
this  rule  to  the  halanccs  tu  the  credit  of  tlie  ( .alion  Rank  in  banks  with 
which  it  kept  a  dejjosit  accoimt.  The  balances  to  the  credit  of  the 
Galion  Bank  in  these  banks  which  have  been  received  by  the  receiver 
aggregate  something  over  $6,000.  The  balances  with  these  several 
banks  was  shiftinLr  from  day  to  day  during  the  currency  of  the  tax  de- 
posit account.  The  credits  given  to  the  Galion  Bank  are  shown  to 
have  sometimes  come  from  collections,  sometimes  from  proceeds  of 
rediscoimts,  and  sometimes  from  moneys  sent  from  the  vaults  of  the 
Gallon  Bank  to  these  reserve  or  corresponding  banks.  On  tlie  other 
hand,  the  account  was  drawn  against  when  exchange  was  sold  and  for 
other  purposes.  The  trust  fund  is  not  traced  into  any  of  the  redis- 
counts or  collections,  which  in  part  made  up  the  credits  in  these 
banks.  That  the  moneys  remitted  were  not  ont  of  the  trust  fund  is 
to  be  ])rc>nmed  ;  for  the  presumption  ujxjn  which  equity  acts  in  re- 
spect of  the  character  of  the  fimds  drawn  ont  of  the  mingled  mav»  of 
money  in  the  bank's  vaults  is  that  the  bank  dresv  out  only  its  money, 
leaving  in  its  vaults  the  money  which  it  was  obligated  to  retain  and 
not  use  for  any  private  purpose.  The  court  below  was  right  in  holding 
that  no  part  of  the  money  deposited  with  the  corresponding  banks  and 
which  has  come  to  the  receiver's  possession  has  been  identified. 

The  third  and  last  question  arises  upon  an  error  assigned  by  the  ap- 
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peal  of  the  receiver.  The  facts  necessary  to  be  stated  arc  these :  Be- 
tween the  opening  of  this  tax  deposit  account  and  the  closing  of  the 
bank  on  I<*ebriiary  1^,  I!>01,  the  transactions  of  the  bank  aggregate! 
about  $8,000,000.  During  that  perifid.  commercial  paper  aggregating; 
about  $1452,000  was  acquired  by  the  bank,  which  has  come  to  the 
hands  of  the  receiver.  The  amount  collected  by  the  receiver  from  this 
paper  is  $11,588.71.  This  beings  the  residue  after  deducting  amounts 
paid  to  redeem  part  of  this  paper  held  as  collateral  hy  reserve  banks. 
The  court  !)elow  held  that  this  paper  was  acqm'red  b\-  the  application 
of  the  general  funds  of  tlic  bank  with  which  the  tax  fund  had  been 
blended,  and  that  the  county  was  entitled  to  a  general  lien  upon  the 
proceeds  of  this  paper  already  collected,  and  to  sudi  additional  sums 
as  the  receiver  should  later  collect,  until  the  entire  tax  money  should 
have  been  repaid.  Thus  the  court  below  declared  a  general  Hen  upon 
all  of  the  assets  of  the  bank  acquired  between  October  8th,  and  Febru- 
ary 15th.  This  paper  consists  of.  perhaps,  100  distinct  bills  and  notes, 
and  each  seems  to  have  been  a  separate  transaction.  The  fund  col- 
lected comes  from  the  payment  of  a  few  of  these  Inlls  and  notes.  Upon 
the  g^eat  mass  of  this  paper  nothing  has  been  collected,  and  little  more 
is  likely  to  be.  The  assumption  that  all  of  these  bills  and  notes  were 
bought  and  paid  for  by  the  actual  application  of  the  mo'H  v  \v.  the 
vaults  of  the  bank  with  which  the  trust  fund  money  has  been  mingled, 
or  for  loans  made  out  of  that  lund,  is  not  borne  out  by  the  evidence. 
Some  of  the  transactions  did  not  involve  the  actual  payment  of  any 
money  out  of  the  funds  of  the  bank,  inasmuch  as  the  proceeds  would 
be  passed  to  the  credit  of  the  party  procuring  the  discount.  In  some 
cases  the  credit  thus  obtained  was  possibly  drawn  upon  afterwards. 
The  bank  officers  were  unable  to  jxjint  out  a  single  ])iece  of  this  com- 
mercial paper  in  the  receiver's  possession  as  having  been  acquired  by 
the  actual  use  of  the  blended  money  of  the  bank  and  the  county.  The 
most  that  can  be  made  out  of  the  facts  in  respect  to  the  consideration 
for  this  mass  of  commercial  paper  is  that  some  of  it  was  doubtless  so 
paid  for.  while  other  paper  represent tn<Te  book  credits  and  did  not 
lessen  the  cash  of  the  bank  a  dnllar.  Some  of  this  paper,  as  shown  b\ 
the  date  of  its  execution,  was  acquired  after  the  cash  in  the  bank  had 
been  reduced  to  its  lowest  point  on  February  1,  1904.  Pkper  taken 
after  that  date  was  therefore  acquired,  if  its  acquisition  involved  the 
paying  out  of  money,  with  the  money  of  the  general  depositors  with 
which  the  count v  ftmd  had  not  been  blended.  Tho  residue  of  the 
bank's  funds  on  b'ebruary  1,  1907,  was  $1 1  '35.  and  we  here  affirm 
the  decree  of  the  court  below  which  returned  tliat  residue  to  the  county, 
as  its  identified  money.  It  would  be  a  gross  inconsistency  to  say  that 
this  residuum  not  only  remained  in  the  vaults  of  the  bank  and  passed 
to  the  receiver's  possession,  but  that  it  had  been  traced  also  into  com- 
mercial paper  thereafter  acquired.  Either  no  part  of  the  money  in  the 
hands  of  the  receiver  is  the  money  of  the  countv.  or  no  part  of  the 
county's  money  went  into  such  paper  after  February  l.st.  Now,  of 
this  mass  of  $14S  ,008.20  worth  of  paper,  which  is  shown  to  have  been 
acquired  during  the  currency  of  this  tax  deposit  account,  more  than 
$60,000  appears  to  have  been  acquired  after  February  1st,  and  more 
than  one-half  of  the  total  collections  made  by  the  receiver  come  from 
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that  paper.  lUit  if  this  logic  is  nnsatisfactory,  and  we  are  to  infer  that 
the  whole  of  this  residuum  of  i  cbi  uai  v  1,  1904,  did  go  into  this  pa- 
per bought  after  that  date,  tfaen»  as  that  sum  has  been  returned  "as 
money,"  complainants  will  have  reclaimed  every  dollar  which,  on  this 

presumption,  went  into  pai>er  acquired  after  tliat  date,  and  has  no 
cause  to  complain.  V/itlv^nt  going  more  into  detail,  it  is  enoug-h  to 
say  that  the  evidence  doc  ni  t  satisfy  us  tliat  all  or  any  larp^e  part  of 
this  mass  of  paper  was  acquired  by  the  use  of  the  moneys  of  the  bank 
with  which  mis  trust  fund  had  Men  mingled,  and  certainly  there  is 
no  evidence  pointing  to  an  investment  of  the  mingled  fund  in  any  spe- 
cific bill  or  note,  so  that  we  might  determine  the  extent  to  which  the 
assets  which  the  receiver  holds  have  been  augmented  by  the  receipt  of 
any  bill  or  note  in  part  acquired  by  the  trust  fund.  But  aside  from 
this  view  of  the  evidence,  the  claim  to  a  general  charge  u\)on  any  an<l 
all  property  acquired  by  the  bank,  through  the  use  of  the  general  funds 
of  the  bank  with  which  this  trust  fund  had  been  Mended,  is  not  sup- 
ported by  the  weifrht  of  authority,  nor  do  tlie  ca'=e«;  decided  by  this 
court  go  so  far.  That  the  misuse  of  this  trust  fund  has  gone  to  swell, 
in  one  form  or  another,  the  general  assets  of  the  bank  is  not  enough  to 
charge  the  whole  with  a  lien,  will  not  be  seriously  contested.  The 
cases  which  deny  such  a  contention  are  numerous.  To  impress  a  trust 
upon  the  property  of  a  tort-feasor  who  has  used  the  trust  fund  in  his 
private  affairs,  it  must  be  traced  in  its  original  shape  or  substituted 
form.  City  Bank  v.  Blackmore,  75  Fed.  7?1,  21  C.  C.  A.  514,  In  re 
Taft,  133  Fed.  511,  514,  GO  C.  C.  A.  385,  Erie  Rv.  v.  Dial,  140  Fed. 
(;89,  691,  72  C.  C.  A.  183,  Smith  v.  Mottley,  150  Fed.  266,  80  C.  C.  A. 
154,  and  Smith  v.  Township  of  An  Gres,  150  Fed.  267,  80  C.  C.  A. 
145,  are  cases  decided  by  this  court,  whidi  recognize  that  tiie  mere 
misapplication  of  a  trust  fund  does  not  create  a  .q^eneral  lien  upon  the 
tort-feasor's  estate.  In  other  courts,  the  question  has  been  presented 
more  squarely  for  a  decision,  and  supports  the  rule  tliat  an  identifica- 
tion of  the  fund  itself,  or  a  tracing  into  some  specific  property,  is  es- 
sential to  reach  the  property  of  a  wrongdoer,  either  in  the  hands  of  an 
assignee,  trustee,  receiver,  or  under  a  lien  fastened  bv  a  creditor.  Pe- 
ters V.  Bain,  133  U.  S.  r.TO.  ^93,  10  Sup.  Ct.  354,  33  L.  Kd.  G96 ;  Board 
of  Fire  &  Water  Commissioners  v.  Wilkinson,  119  Mich,  boo,  78  N.  W. 
hlKi,  44  L.  R.  A.  493;  In  re  Mulligan  (D.  C.>  116  Fed.  715  ;  Gianella 
V.  Momsen,  90  Wis.  476,  63  N.  W.  1018;  Little  v.  Chadwick,  151 
Mass.  109,  110,  £3  N.  E.  1005,  7  L.  R.  A.  570.  Taylor  v.  Plumer,  3 
M.  &  S.  562,  is  a  case  which  has  been  questioned  only  as  to  the  diffi- 
culty there  referred  to  arcfucndo  of  followinj:^  money  mingled  with  the 
agent  s  own  money.  Cannanv's  Appeal,  166  Pa.  622,  31  Atl.  334 ; 
Cavin  v.  Gleason,  105  N.  Y.  257,  11  N.  E.  504;  Arbuckle  v.  Kirkpat- 
rick,  98  Tenn.  221,  229,  39  S.  W.  3,  36  L.  R.  A.  285,  60  Am.  St.  Rep. 
854;  Spokane  County  v.  Qark  (C.  C)  61  Fed.  538,  affirmed  by  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  68  Fed.  979,  991.  992, 
16  C.  C.  A.  SI  ;  Beard  v.  Tndcpendont  District,  8^  Fed.  375,  31  C.  C. 
.\.  562 ;  Richardson  v.  New  Orleans  Debenture  Redemption  Co.,  102 
Fed.  rso.  -12  C.  C.  A.  619.  52  L.  R.  A.  67;  Spr^kane  Countv  v.  First 
Nat  Bank,  68  Fed.  979,  982,  991,  992,  16  C.  C.  A.  81;  Multnomali 
County  \,  Oregon  Nat.  Bank  (C  C.)  61  Fed.  912;  Commercial  Natv 
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Bank  v.  Ann  strong  (C.  C.)  39  Fed  684,  692;  and  Frdinghuysen  v. 
Nugent  (C.  C.)  36  Fed.  229. 

Peters  v.  Bain,  133  U.  S.  671,  678,  693,  10  Sup.  Ct  354,  33  L.  Ed. 
696,  is  a  verv  close  authority  upon  the  facts  of  this  case.  There  the 
moneys  oi  a  national  bank  had  been  obtained  and  used  in  breach  of 
trust  by  a  finn  of  private  bankers.  Both  failed ;  tiie  firm  after  a  gen- 
eral assignment  The  receiver  of  the  national  bank  sought  to  impress 
with  a  trust  the  entire  property  of  the  firm  in  the  hands  of  its  assignee. 
It  was  shown  that  the  bank's  money  had  been  used  exclusively  in  the 
purchase  of  certain  property.  It  was  sought,  also,  to  impress  a  lien 
upon  other  property  which  had  been  "paid  for  by  the  firm  out  of  the 
general  mass  of  moneys  in  their  possession,  and  which  may  or  may 
not  have  been  made  up  in  part  of  what  had  been  wrongfully  taken  from 
the  bank."  Waite,  C.  J.,  heard  the  case  on  circuit,  and,  as  to  this  dass 
of  property,  said : 

"There  the  purchases  were  made  with  moneys  that  cannot  t>e  Identified  as 
belon^dng  to  the  bank.  The  payments  were  all,  so  far  as  now  appears,  frcHn 
tbe  ^'eiicral  fund  then  In  the  possession  and  under  the  control  of  the  Arm. 
Some  of  the  money  of  the  bank  mnj  have  gone  Into  this  fund,  but  It  was  not 
distinguishable  from  the  rest.  Tlje  mixture  of  the  money  of  tbe  bank  with 
the  money  of  the  firm  did  not  make  tbe  bank  the  owner  of  the  whole.  All 
the  bank  could,  In  any  event,  clnlm  would  be  the  rljrbt  to  draw  out  of  the 
general  mass  of  money,  so  long  as  It  remained  money,  au  amount  equal  to  tliat 
which  had  been  wrongfully  taken  from  its  own  possession  and  put  there. 
PtTrrha«t*s  made  an^  paid  for  out  of  the  penera!  mass  cannot  be  elnlmed  by 
tlie  bank,  unless  it  ia  sbovNTi  that  Its  own  moneys  tlien  in  the  fund  were  ap- 
propriated for  that  purpose.  Nothini;  of  the  kind  has  l>een  attempted  here, 
and  it  has  not  orr^n  heon  shown  that,  when  tbo  property  in  this  class  was  pur- 
chased, the  firm  had  in  its  possession  any  of  the  moneys  of  the  bank  which 
could  be  reclaimed  In  specie.  To  give  a  cestui  que  trust  the  benttBt  of  pur- 
chases by  his  trustees,  it  muf^t  be  Satisfactorily  shown  that  tbey  were  actual- 
ly made  with  the  trust  fmiUs." 

The  opinion  of  the  Supreme  Court  was  by  Fuller,  Chief  Justice, 
who  affirmed  the  Circuit  Court,  and  overruled  the  claim  of  a  g^eneral 
charge,  saying  that  "purchases  made  and  paid  for  out  of  the  general 
mass  cannot  be  claimed  by  the  bank,  unless  it  is  shown  that  its  own 
moneys  then  in  the  fund  were  appropriated  for  that  purpose/'  The 
contention  that  the  cases  of  Smith  v.  Mottley  and  Smith  v.  Au  Grcs, 
decided  by  this  court,  sustain  the  decree  below  in  q^ivinc:  a  cfcncral 
lien  upon  all  the  bills  and  notes  acquired  by  the  bank  during  its  cus- 
tody of  the  tax  deposit,  is  a  misapprehension.  Smith  v.  Mottley  was 
this :  Miss  Smith  owed  a  sum  of  money  to  Miss  Wintersmith.  When 
the  note  fell  due  she  paid  into  Mottley's  bank  the  amount  of  the  note, 
the  bank  claiming  authority  to  collect  the  same,  and  that  it  would 
obtain  the  note  and  deliver  it  to  her.  Within  10  fla\s  the  bank  failed. 
The  money  so  paid  into  the  bank  was  placed  upon  the  books  of  the 
bank  to  the  credit  of  the  payee.  When  Miss  Wintersmith  learned  of 
the  transaction,  she  repudiated  the  authority  of  the  bank  to  collect 
her  debt  from  Miss  Smith.  The  latter  filed  her  petition  in  lAe  bank- 
rupt court,  and  asked  that  her  claim  against  Mottley's  bank  be  paid 
in  preference.  From  the  time  the  bank  wronpi-fully  received  Miss 
Siuith's  money  until  the  time  its  doors  were  closed  its  j^eneral  cash 
balance  was  never  below  the  amount  oi  Miss  Smith's  claim,  and  a 
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sum  of  money  in  excess  of  her  claim  passed  to  the  bankrupt's  trustee. 
The  court  held  tliat  upon  these  facts  the  fund  in  the  trustee's  hands 

hnd  been  auji^mcntod  to  the  full  amount  of  tliis  trust  fund.  Thus,  nei- 
ther the  facts;  oi  the  case  nor  the  conclusion  of  the  court  justify  liie 
conutuion  now  made.  The  opinion  cites  and  reaffirms  earlier  opin- 
ions by  this  court,  including  City  Bank  v.  Blackmore,  75  Fed.  771, 
773,  21  C.  C.  A,  611,  and  In  re  Dial,  140  Fed.  689,  691,  72  C.  C.  A. 
183 ;  in  both  of  which  cases  we  had  to  deal  with  the  question  of  the 
extent  of  a  reclamation  when  it  wn^  souoht  to  follow  the  property 
of  the  owner  into  tlie  hanrls  of  a  receiver  or  bankrupt  trustee.  In 
the  Blackmore  Case,  it  was  sought  to  fasten  a  general  cliarge  up^jn 
the  assets  in  the  hands  of  a  national  bank  receiver,  because  there  had 
been  an  unauthorized  use  of  the  claimant's  property  or  funds  hy  the 
bank.  Touching  the  necessity  of  either  identifying  the  owner's  prop- 
erty in  the  hands  of  the  receiver  or  showing  that  the  assets  which  had 
come  into  his  hands  had  been  defmitelv  augmented  by  property  into 
which  It  had  gone,  this  court,  speaking  by  judge  Taft.  said: 

"It  may  not  Ih^  niHvssary  to  show  eariuurks  uik>u  tbe  piiKWilsi  of  tlie  thing 
parted  with  to  justify  sudi  n  remedy;  but  It  must  at  least  api^Nir  tbat  tbe 
funds  in  tilt'  haiid.s  of  tlie  i'!vt»r  wiTo  liK-roafM'd  or  tionefltrd  hy  tlie  pnHtvds. 
and  the  itH-overy  is  UmitiHl  to  the  extent  of  this  inereahMS  or  benetlL  lu  exery 
case  relied  upon  by  ooonael  for  n|>|)ellant,  recovery.  If  decreed,  was  based  on 
the  fact  tli;it  the  property  In  tlic  hands  of  the  assiitnee  or  reeeiver  of  the  per- 
«on  or  bank  against  whom  the  elaim  of  fraud,  riKht  to  rescind,  aiul  priority 
of  dlstrtbutloo  waH  made.  Included  in  Its  maaa  eltber  tbe  very  tbins  parted 
^•ith  or  Its  pnxHKHls.  Railroad  fonipany  v.  Johnston.  V.iA  V.  S.  .".'I.  10  Sup 
tyt.  ;ilK).  33  L.  Kd.  *jS3;  Annwrong  v.  Bunk,  148  U.  S.  TAi,  13  Sup.  CU  'rija.  31 
)J.  Ed.  303:  Cmirie  t.  Hadley,  90  N.  Y.  131.  1  N.  B.  52  Am.  Rep.  0.  The 
rxaet  ipiestion  is  disscussrHl  with  »\tisfartory  fnlhiess  In  Hank  v.  I.nfluier. 
(0.  C.)  07  Fetl.  27 ;  and  the  ne<reinjlty  for  the  preseni-e  of  the  proeeetls  of  the 
very  thing  obtained  by  fraud  In  tlie  mass  of  assets  to  be  distributed  is  clear- 
ly pointed  out." 

The  opinion  in  Re  Dial  was  announced  by  the  same  member  of 
fhe  court  who  wrote  the  opinion  in  Smith  v.  ^tottley.  as  well  as  the 
Opinion  in  the  Au  Gres  Case,  to  which  we  shall  refer  later.  That 
was  a  ca'^e  where  certain  rubber,  to  which  the  bankrupt  had  no  title, 
had  been  wnni^tullv  nsed  and  made  up  into  tires.  BaTikrui>tcy  en- 
sued. The  owner  ol  the  rubber,  by  petition,  asserted  iiis  right  to  tlic 
rubber  and  to  follow  it  into  the  tires  into  which  it  had  p^one.  It  ap- 
peared that  this  rubber  had  been  worked  into  tires,  and  that  rubber 
of  the  bankrupt  had  been  worked  into  other  tires,  and  the  tires  made 
from  both  had  been  so  intenninLrk-d  that  those  made  from  the  peti- 
tioner's rubber  could  n»)t  lie  di>tiugui>-hed  from  those  made  from  the 
bankrupt  s  rublxr.  in  this  condition  some  o£  these  tires  came  into 
the  possession  of  the  bankrupt's  trustee.  We  held  that,  under  such 
circumstances,  the  petitioner  was  entitled  to  enforce  a  charge  against 
the  tires  which  had  passed  to  the  trustee,  to  the  extent  that  the  as- 
sets had  been  aujj"mented  by  the  rubber  of  the  petitioner,  and  ordered 
an  account.  I'pon  the  necessity  of  tracing  the  trust  fund  into  tlie 
trustee's  possession,  we  said: 

"We  rei-ofrnize  that  the  nile  only  permits  the  following  of  the  CODTerted 
property  Into  assets  which  can  be  trac«ti  ;is  proceeds,  and  that  the  lien  does 
not  attacb  to  assets  iu  wblctx  neitber  the  tbinc  nor  its  valae  can  be  found." 
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In  the  Au  Gres  Case  it  was  shown  that  a  township  treasurer  had 
used  the  public  funds  in  Iiis  hands  in  buying  additional  merchandise, 
and  adding  the  same  to  his  stock  as  a  general  mercliant.  lie  became 
bankrupt,  and  this  stock  of  merchandise  thus  augmented  went  into 
the  possession  of  the  trustee.  The  particular  items  which  had  been 
paid  for  and  added  to  the  general  stock  were  not  ascertainable,  but 
this  court  held  that  the  misappropriated  trust  fund,  having  been  traced 
into  the  p^cneral  stock,  constituted  a  prior  lien  and  charge  upon  the 
stock  as  a  unit  This  case  proceeds  upon  the  theory  that  a  stock  of 
merchandise  constitutes  a  subject  which  is  capable  of  beiiiL;:  sold  or 
mortgaged  as  an  cniircty,  and  in  the  ialler  case  the  mortgage  is  not 
invalid  if  it  provides  for  a  continuance  of  the  business,  merchandise 
added  from  tune  to  time  to  take  the  place  of  that  sold  passing  under 
the  mortj]fage.  It  is  quite  distinguishable  from  the  case  at  bar,  where 
it  is  snuj:,'^ht  to  fasten  a  trust  fntui  u\n)U  himdreds  of  distinct  pieces  of 
commercial  paper  made  by  man\  different  persons  and  acquired  at 
different  times,  because  it  is  probable  that  some  of  such  bills  or  notes 
were  acquired  with  the  general  funds  of  the  bank  with  which  had 
been  mingled  some  part  of .  complainants'  tax  deposits.  See  text  6 
Cyc.  1041,  "Future  Interests/'  and  cases  cited  in  notes  following. 

Complainants  have  not  shown  that  any  single  piece  of  that  mass  of 
bill?  and  notes  was  acquired  with  the  blended  moneys  of  the  bank  and 
of  the  tax  fund,  still  less  are  they  able  to  show  that  the  assets  in  the 
receiver's  hands  have  been  actually  augmented  by  a  dollar  collected 
from  paper  so  paid  for  by  the  mingled  fund. 

The  decree  must  be  modified  as  to  this,  and  affirmed  as  to  all  other 
matters.  Costs  of  this  court  will  be  divided. 


(137  Fed.  57.) 

In  re  NEBT. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  20,  1907.) 

N08.  Ip671,  1,672.  1,673. 

1.  FUAVV9,  STATcm  Oft— OoRTBAom  WimiN  Statutb— Obax.  Aoceptahob  of 

A  promissory  note  by  wbicb  tbe  makers  promised  to  pay  a  stated  iHiiu 
to  the  payeo  on  a  fnturo  date  on  surrender  of  certain  shares  of  stock  of 

a  corporation,  aor^ptr-d  by  the  payee.  Is  a  written  contract  tO  take  and 
l>.iy  for  sucli  shares,  and  Is  not  within  the  statute  of  frauds. 

2.  Bankbcptoy— Pbovabli  D£bts— Debts  Owino  at  Time  or  Banksuftot. 

Tbat  a  claim  arises  as  a  consequence  of  bsnkmptcy  Is  snflkHent  to  ren- 

der  It  provable  as  a  fixed  linMllty  ab'sioliitoly  owing  at  the  date  of  the 
filing  of  the  petition,  within  the  meaning'  of  liaukx.  Act  18U8,  {  63a  <1)»  c 
511,  30  Stat  562  [U.  S.  Ctomp.  St  1901,  p.  3447]. 

8.  Sams— Bankbttptot  as  AimctPATOBT  Bbbaoh  of  Dzbottobt  Oohtbaot. 

Banlcruptcy  is  such  an  anticipatory  breach  of  a  contract  to  take  and 
pay  for  stock  of  a  corporation  at  a  stated  price  iuid  time,  which  time  was 
subsequent  to  the  bankruptcy,  that  a  claim  for  damages  for  the  breach  is 
a  prarable  debt 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

84C.G.A.^3G 


Digitized  by  Google 


662 


84  C.  C.  &SP0BT8. 


The  following  is  the  opinion  of  the  District  Court  by  Thompson, 
District  Judge: 

These  petitioofl  preeent  the  mm»  queetioni,  and  will  be  coneldered  together. 

The  pi'tif ioiiors,  Rs  crodftors.  j  rrAfM!  clalois  npninst  the  bankruf)!,  which 
were  allowed  but  afterwards  were  expunged  upon  tlie  ground  tliat  tiiey  were 
not  provable.  Hmj  were  eoqninged  upon  the  petlttone  of  the  traetee^  which 
were  f^ubmttted  to  the  reteee  upon  an  agreed  autanent  ot  lieta  which  reads 

as  follows: 

**We  agree  tiiat  tiie  inak«ra  of  the  promlasory  note  or  contract  filed  aa  the 

basis  of  this  claim  wrro  promoters  of  the  Avery  Caldwell  Co. — that  in  order 
to  induce  the  claimant  to  purchase  or  subscribe  for  shares  of  stock  in 
said  company  they  agreed  to  wcecote  and  ddlyer  to  dafmant  the  note  or  cod- 

tract  filed  -tlint  claiuiant  paid  the  full  sum  of  $   and  received  therefor 

the  aliares  of  stock  filed  with  his  claim  and  the  said  note  or  oontract-' 

that  at  and  before  the  filing  of  the  petlUon  in  bankruptcy  the  ■  "  On.  waa 
Insolvent." 

The  following  are  copies  of  the  promissory  notes  or  contracts : 

"12500.00  P.ellalre,  Oh!o,  April  14tli,  1905. 

"April  15th,  1906,  after  date,  I,  we  or  eithei-  of  us  promise  to  pay  to  the 
order  of  Allen  Chaney  Twenty-five  Hnndred  Dollars  at  The  Ofllce  of  The 

Avery  Caldwell  Mnfg.  Co.  upon  mirreiu!c^r  of  shares  of  Prf^f'^rrofi  Stock 

of  The  Avery  Caldwell  Mnfg.  Co.   Interest  at  7  per  c»it.   Value  received. 

V.  Brent  Harding; 

♦Tlieodore  Neff. 

**Anson  C.  Lauih.** 

••$2riO0.00  Bellaire,  Ohio,  Feb.  7,  1905. 

"Two  years  after  date  T.  we,  or  either  of  us  promise  to  pay  to  the  order  of 
Miss  Bmlly  M.  Ni(  Iiols  iVenty-flTe  Hondred  and  no-100  Dollars  at  The  Office 
f)f  The  Avery  Caldwell  Mnfj:.  Co..  upon  fstirrender  of  C^ertlflcate  No.  38  for  2500 
sUurev  of  Preferred  iJtock  of  said  Company.  Interest  at  7  per  cent  per  an- 
num. Value  lecelTed.  J.  Brent  Harding; 

'Theodore  Neff." 

**|1000  Bellaire,  Ohio,  January  20.  1005. 

••Two  years  after  date  T.  we,  or  either  of  us  promise  to  pay  to  the  order  of 
J.  1).  Lyie  One  Thousuud  Dollars  at  The  Dollar  Savings  Banic,  Bellaire,  upwi 
surrender  Of  1000  aharea  of  stock  of  The  Federal  Gasket  Co.  interest  7  per 
cent  per  aw"^"*-  J.  Brent  iiardlng, 

•Theodore  Neff. 

•'Chas.  P.  Lee. 

"Anson  C.  Lamb." 

"llfjOO.OO  Bellaire,  Ohio.  April  1.  VMo. 

"On  demand  April  1,  1907.  after  date  we  promise  to  pay  to  the  order  of 
James  D.  Lyle  Fifteen  Hundred  Dollars  at  the  oOlce  of  The  Avery  Caldwell 

Mufjr.  Co..  Beilairt'.  Olilo.  up<)n  surrender  of  Certificate  No.  61  for  inoo  shares 
of  The  Preferred  Stock  of  The  Avery  Caldwell  AInfg.  Co.  7  per  c^t  Dividend 
guaranteed  from  April  1, 1905,  to  190*1.  Talne  received. 

"J.  Brent  Harding. 

"Theodore  Neflf." 

Bpforp  the  filing  of  the  petition  in  bankruptcy  herein,  the  two  corporations 
failed  and  their  stock  bet  am e  and  is  now  utterly  worthless.  Neff  was  ad- 
juik'tHl  a  l)anlirui>t  January  20,  1906,  and  the  claimants  proved  their  claims 
\A  ithin  30  days  thereafter.  The  question  presented  1S|  were  these  claims  prov- 
able? 

The  agreed  stataaent  of  facta  is  meager  and  leaves  much  to  conjecture. 

The  clreumstauf'^H  suggest  dllTereut  yet  plausible  views  of  the  diameter  of 
these  transactloua,  but  the  best  supitorted  is  that  the  stock  was  subscribed 
for  npcm  the  a^eement  of  the  promote  to  re^leem  it  It  may  he  that  the 
promoters  needed  the  use  of  the  money*  and  that  the  names  of  the  claimants 
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ndded  to  the  list  of  st^rkhn! icrs,  would  Bid  their  cntcnirl5=c,  nnd  that  In  con- 
sideratloQ  tlierefor  tliey  agreed  to  redeem  it  Those  ugreemeuUi  were  evi- 
denced bj  writings,  apoa  which  these  claims  were  founded,  which  fixed  the 
times  and  pl^*^  s  for  the  payment  of  the  prices  agreed  upon  nnd  for  the  de- 
livery or  surrender  of  the  stock.  In  substxmce^  If  not  in  form,  tliese  transact 
tloas  maj  have  been  loans  of  money  at  7  per  cent,  secared  by  collateral  (the 
StO^)  which,  upon  payment  of  the  loans,  w  as  to  tie  surronrlered  or  delivered 
up  with  the  notes.  If  so.  then  these  claims  represent  lUed  HablUtles,  evi- 
Aenced  by  InstrnmentB  tn  wrltlnir.  absolntely  owing  at  the  time  of  the  filing 
of  the  petltl(Mi  in  bankrui  trj  ,  although  not  then  payable,  and  are  provable 
claims  against  the  estate  of  tiie  bankrupt,  under  section  63a  (1)  of  the  Bank- 
mpt  Act  of  July  1,  1896.  c.  641,  SO  Stat  562  (U.  8.  Oomp.  St  1901.  84471. 

If.  however,  these  Instruments  be  regarded  as  contracts  to  purchase  the 
Stock  at  the  prices  and  times  aud  upon  the  terms  specified  (and  one  or  tlie 
other  of  these  two  Tlews  must  prevail),  the  adjudication  In  bankruptcy  disabled 
Neff  from  performing  these  contracts  and  was  equivalent  to  an  tuiti  ipatory 
breach  thereof,  and,  coincident,  therewitli,  rights  of  action  arose  in  favor  of 
the  claimants  to  enforce  these  contracta,  and  the  claim  became  provable  nn* 
der  section  C3a  (4)  and  the  proof  and  flUng  thereof,  accompanied  by  the  slock 
and  notes,  was  a  sutlicient  delivery  or  surrender  thereof  in  comptlnuce  with 
the  requirement  of  the  contracts.  Bodiester  Delatur.  2  E.  &  H.  678 :  Frost 
V.  Knight,  7  Kxch.  111.  Hoehm  v.  Horst.  178  U.  S.  1,  20  Sup.  Ct  780.  44  L. 
Ed.  953;  In  re  Swift.  7  Am.  Bankr.  Rep.  374,  112  Fed.  315,  50  C.  C.  A.  204;  In 
re  Pettinglii  &  Co.  (D.  a)  14  Am.  Bankr.  Rep.  728,  137  Fed.  143 ;  Watson  t. 
Merrill,  14  Am.  Bankr.  liep.  -l,-»4.  VAG  Fed.  359,  69  C  C.  A.  IK."..  (ji>  L.  B.  A.  710: 
Dunbar  v.  Dunbar,  190  U.  S.  o40,  23  Sup.  Ct  757,  47  L.  Ed.  1084. 

The  contracts  were  In  writing  and  signed  by  the  parties  to  be  charged,  and 
were  delivered  to  and  accepted  by  the  claimants,  which  was  a  sufficient  ct^m- 
pUnnce  with  the  statute  of  frauds,  and  tnkf«?  the  cnse  out  of  the  operation 
tliereof.  Thayer  v.  Luce,  22  OJiio  St.  G2 ;  iUinrod  Furnace  Co.  v.  Cleveland. 
Id.  451;  Brown,  Stat  Frau  d-,  §  34r)c. 

The  findings  and  orders  of  the  referee  will  be  reversed,  and  the  chiims  al- 
lowed. 

E.  E.  Clevenp^er  and  Cook  Danford,  for  appellants. 

A.  H.  I^litchell,  for  appellees. 

Before  I.URTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges 


LURTON,  Circuit  judge.  These  three  appeals  have  been  heard  to- 
j^cther,  as  they  involve  the  provability  of  a  number  of  claims  against 
the  bankrupt  of  like  character.  In  tenor  and  substance  the  contracts 
are  alike.  That  presented  by  Emily  M.  Nichols  is  an  example  and 
is  as  follows: 

"$2..T00.0tl  Bellalre,  Ohio.  Feb.  7.  1005. 

**Two  years  after  date,  I,  we,  or  either  of  us  promise  to  pay  to  the  order  of 
Miss  Emily  M.  Nidiolt  twenty-five  hundred  and  no  100  dollars  at  the  othce  of 
the  Avery-Caldwell  Mfg.  Co.,  upon  surrender  of  certillratc  No.  ZS  for  2,rjOO 
Hbares  ot  preferred  stock  of  said  company,  value  received  interest  7  per  cent 
jxjr  annnm.  J.  Brent  Harding, 

*mieodore  Neff." 

Some  of  these  contracts  related  to  the  stock  of  a  manufacturing 
corporation,  known  as  the  Avery-Caldwell  Coinpany,  and  others  to 
the  stock  of  the  Federal  Casket  Company.  It  was  agreed,  as  a  fact, 
that  the  contract  set  out  and  others  of  like  character  were  made  by 
the  persons  signing  the  same  as  promoters,  and  to  induce  snles  of  the 
stock  of  the  corporations  named,  and  that  in  consideration  of  this 
agreement  the  claimants  became  subscribers  to  the  stock  of  said  corn- 
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panics,  payinp^  therefor  the  ainouiit  named  in  each  contract,  and  re- 
ceived therefor  the  shares  of  stock  mentioned.  It  was  also  at^reed 
that  botli  of  tliese  corporations  were  "insolvent"  before  the  bankruptcy 
of  said  Neff,  and  that  this  stock  was  of  no  value.  The  stock  oertiii- 
cates  were  filed  as  part  of  the  proof  in  each  case  and  tendered  to 
the  tnistce.  The  contracts  are  plainly  agreements  to  purchase  the 
shares  of  stock  named  at  the  time  and  price  stated.  They  rest  upon 
a  sufficient  consideration,  and  are  written  agreements  to  take  and 
pay  for  the  shares  named  and  signed  by  the  parties  to  be  charged 
and  delivered  to  and  accepted  by  3ie  promisees.^  There  is,  therefore, 
nothing  in  the  objection  as  to  the  contracts  being:  invalid  under  the 
statute  of  frauds  because  not  signed  bv  claimants  also.  Thayer  v. 
Luce,  '?''  Oliio  St.  fi2;  Himrod  Furnace  Co.  v.  Cleveland,  22' Ohio 
St.  4ul;  Lee  v.  Cherry,  85  Tenn.  707,  4  S.  W.  835,  4  Am.  St.  Rep. 
800 ;  Brown's  Statute  of  Frauds,  §<  34oc.  The  status  of  a  claim  must 
depend  upon  its  provability  at  the  time  tile  bankrupt  petition  was  filed. 
At  that  time  it  must  come  within  the  definition  of  section  63  of  the 
bankrupt  act ;  it  cannot  be  benefited  by  its  status  at  a  later  date.  The 
defense  is  that  these  claims  were  not  "fixed  lial)iHties,"  "absolntolv 
owinjj"  at  the  time  of  the  filing  of  the  petition  against  the  bankrupt. 
This  is  based  upon  the  fact  that  the  liability  of  the  bankrupt  is  made 
dependent  upon  the  surrender  of  the  stock  certificate  at  a  date  which 
had  not  then  arrived,  and  that  it  was  optional  with  the  promisees  to 
surrender  or  keep  the  stock  until  that  time,  and  that  the  liability  of 
the  promisor  was  undetermined  and  contingent  until  such  surrender 
at  the  time  named. 

That  the  promisor  might  refuse  performance  until  the  time  named 
is  true.  But  if,  before  the  time  of  performance,  one  absolutely  re- 
pudiate liability  and  disavow  unequivocally  any  purpose  to  perform 
at  any  time,  the  other  party  may  treat  such  repudiation,  at  h  ^ 
tion,  as  a  breacli  of  the  ac^rccmcnt  and  sue  for  his  damages.  This  is 
the  rule  as  settled  in  Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678,  and 
approved  by  the  Supreme  Court  in  Roehm  v.  Horst,  178  LT.  S.  1. 
20  Sup.  Ct.  780,  44  L.  Ed.  953,  and  by  this  court  in  Foss  Brewiiii^ 
Co.  V.  Bullock,  16  U.  S.  App.  311,  59  Fed.  83,  8  C.  C.  A.  14,  and 
Edward  Hines  Lumber  Co.  V.  Alley,  43  U.  S.  App.  ino.  73  Fed.  603. 
19  C.  C.  A.  599 ;  McBath  v.  Jones  Cotton  Co.,  149  Fed.  383,  79  C. 
C.  A.  203 ;  Michicran  Yacht  Co.  v.  Busch,  143  Fed.  939,  75  C.  C.  A. 
109.  So,  if  one  of  the  parties  absolutely  disables  himself  from  per- 
forming the  contract  by  putting  perfonnance  out  of  his  power,  the 
other  party  may  treat  that  as  a  repudiation  and  bring  his  action  to 
recover  damages  then  or  wait  the  time  of  performance  at  his  elec- 
tion. This  aspect  of  the  question  of  an  anticipatory  breach  is  well 
put  by  Fuller,  Chief  Justice,  in  Roehm  v.  Horst,  cited  above,  when 
he  says: 

"It  Is  Dot  disputed  that  !f  one  party  to  a  contract  hns  destroyed  the  sub- 
ject-matter, or  disabled  himself  so  as  to  make  performance  Impossible,  his 
conduct  Is  equivalent  to  a  breach  of  the  contract,  altliougli  the  tluie  of  per- 
formance has  not  arrived;  and  also  that  if  a  contract  provides  for  a  aeries 
01  ac'lH,  and  actual  default  is  made  iu  the  performance  of  one  of  them,  ae- 
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coropanled  by  n  rpfnsal  to  pf^rforrn  the  rest,  tbe  other  party  need  nni  pprform, 
but  may  treat  tbe  refusal  as  a  breach  of  tbe  eutire  contract,  auU  recover  ac- 
cordingly." 

In  Lovell  v.  St.  Louis  Life  Ins.  Co.,  Ill  U.  S.  264,  271.  4  Sup.  Ct. 
390,  395,  28  L.  Kd.  123.  the  company  had  failed  and  transferred  its 
business  to  another  company.  The  court  held  that  this  authorized  one 
insured  to  treat  the  contract  as  at  an  end  and  to  sue  to  recover  back 
premiuins  paid  although  the  time  of  performance  had  not  arrived. 
Mr.  Justice  Bradley,  for  the  court,  said: 

"Our  third  conclusion  Is  that,  as  the  old  company  totally  abandoned  tbe 
perfominiu-t»  of  its  contract  with  the  complalnnnt  by  transferring  all  Its  assets 
and  obligations  to  the  new  eompaiii',  and  as  tbe  contract  Is  executory  In  nature, 
the  complainant  had  a  right  to  consider  It  as  terminated  by  the  act  of  the 
COM  pany,  and  to  demand  what  was  justly  due  to  him  in  that  pxlgeucy.  Of 
liiis  we  think  there  can  be  no  doubt.  Where  one  party  to  an  executory  con- 
tract prevents  tbe  perfarmaxice  of  it  or  puts  it  out  of  his  own  power  to  per- 
form it,  the  other  party  may  reprnrd  it  as  terminated  and  demand  whatever 
damatre  he  has  sustained  thereby.  We  bad  occasion  to  examine  this  subject 
in  the  recent  case  of  United  States  v.  Belian,  110  U.  8.  838i»  4  Supw  Ot  81,  28 
L.  £d.  Iti8»  to  which  we  refer." 

See,  also,  Carr  v.  Hamilton,  129  U.  S.  CGU,  9  Sup.  Ct.  295,  32  L. 
£d.  669. 

Bankruptcy  is  a  complete  disablement  from  performance  and  the 

equivalent  of  an  ont  and  out  repudiation,  subject  only  to  the  right  of 
the  trustee,  at  his  election,  to  rehabilitate  the  contract  bv  performance. 
In  the  case  styled  In  re  vSwift,  112  Fed.  315,  50  C.  C.  A.  2(14,  this 
consequence  was  considered  by  the  Court  of  Appeals  for  the  First 
Circuit  in  a  very  satisfactory  opinion  by  Putnam,  C.  J.  There  the 
obligation  of  a  broker  to  deliver  certain  shares  of  stock  on  demand 
was  held  to  be  breached  by  bankruptcy,  and  that  no  prior  demand 
was  essential,  a  right  of  action  accruing  simtiltaneously  with  the  bank- 
rupt petition,  which  was  the  act  of  disablement  to  which  the  adjudi- 
cation related.  In  re  Fettingill  Co.  (D.  C.)  loT  Fed.  143,  147,  Judge 
Lowell,  in  a  very  able  and  discriminating  opinion  in  which  the  au- 
thorities are  considered  in  the  light  of  the  requirements  for  a  prov- 
able debt  under  the  present  bankrupt  law,  reached  the  conclusion  that: 

"If  the  bankrupt  at  the  time  of  bankruptcy,  by  disenabling  himself  from 
performing  the  contract  in  question,  and  by  repudiating  Its  ol)ligation,  could 
give  the  proving  creditor  the  right  to  maintain  at  once  a  suit  in  which  dam- 
ages cotild  be  assessed  at  law  or  in  eiiulty,  then  the  creditor  can  prove  in 
l)atilcnii>tcy  on  the  frronnd  that  bankruptcy  is  the  equivalent  of  disenabloment 
and  rei'Udlatlon.  For  the  assessment  of  damages  proceedings  may  be  directed 
by  tbe  ( ourt  under  t^wtUm  63b,  Act  July  1,  1898,  a  041  (80  Stat  062,  U.  S. 
Comp.  St.  lUOi,  p.  3447)." 

I 

In  tliat  case  it  was  held  that  a  contract  guaranteeing  "the  redemp- 
tion" of  corporate  shares,  three  years  after  date  of  issue,  was  a  prov- 
able claim,  uthough  the  time  for  "redemption"  had  not  arrived  at  date 
of  bankruptcy. 

It  is  sufficient  that  a  claim  becomes  provable  as  a  consequence  of 
bankmptcy.  The  ricrht  to  sue  for  and  recover  damages  then  accrues. 
As  Judge  Lowell  puts  it  in  Re  Pettingill  Co.,  cited  above: 
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**In  admission  to  proof,  howeTer,  the  claim  need  not  arise  before  bankniptcqr, 
nor  need  the  contract  be  brokaa  ttnaetatote.  It  Is  ■nlBcleiit  for  proof  if  tiie 
breach  of  contract  and  banluraptcy  are  coincident'* 

The  creditor  by  offering  to  file  his  claim  manifests  bis  election  to 
treat  the  contract  as  broken.  This  the  court  held  he  might  do.  The 
decree  in  each  case  is  affiraied. 


(1K7  FM.  69l| 

Q&S(UDBN  T.  DUNBAB  eC  wl 
DUNBAR  «t  at  t.  OASCADBN. 

(Circuit  Court  of  Appeals,  Niuth  Circuit  October  28,  1007.) 

1^ 

I.  FRArn^.  f^TATOTT  or  -OOHTBAOTS  wnsm  StATUn— BlBCUTOIT  AGKBUnT 

FOB  Joint  Venture. 
A  parol  agreement  bf  whlffb  one  party  agreed  to  locate  and  mark  mlnlnK 

rlftlms  and  j)rr]iar'  tbo  uoticfs  nf  lomtlon  which  wefe  to  be  recorded 
by  and  at  the  expense  of  the  other  parties,  the  first  party  to  bave  a  half 
Interest  In  the  claims,  and  the  second  parties  the  other  half  Interest  was 

onr  for  n  l  iiiit  venture,  to  which  both  pnrtfos  wore  to  contribute  personal 
services  and  money  for  their  joint  and  equal  beueht  and  la  not  within 
the  statQte  ctf  frauds. 

[  i:d.  Notew— For  cases  In  point,  see  Oent  Dig;  voL  2S,  Fiands,  Statnte  of, 

2k  Tkl  sTs— €oT«sTTtucTivE  Trt'stts— FnAUDuunT  BsaaoH  or  OaAL  AaaxBHKBT 

FOB  AcguisiTioN  OF  Mining  Ct.aims. 

One  of  defend:  L 1 1 1  s  on  !)ehulf  of  himself  and  his  codefendanta,  wbo  were 
his  partners  in  tlie  frelgljting  business  in  Alaska,  entered  into  an  agree- 
ment with  plaintiff  by  wliicb  the  latter  was  to  locate  miuing  claims  in 
tbe  name  of  some  one  of  defendants,  vbo  were  to  recx)rd  the  locations 
and  pay  tbe  wt  of  recording,  plaintiff  to  have  a  half  interest  in  <=;uch 
claims,  and  def  rniMnts  together  the  other  half  interest.  From  ttiat  time 
forward  defendrtiiis  i!^  partners  engaged  in  dealing  In  and  working  mla- 
ing  claims.  Plaintiff  Kxated  certain  claims,  and  delivered  tbe  location 
notices  to  defendants,  who  did  not,  however,  record  the  same,  but,  after 
the  time  for  reet>rdlng  them  had  expired,  relocated  the  claims  far  thtdr 
Joint  benefit.  Held,  under  tlie  evidence,  that  defendants  hocame  partners 
for  mining  puri)()S(^  from  the  time  of  the  agreement  made  with  plaintiff, 
and  were  all  boinul  by  snch  agreement;  that  their  action  In  failing  to 
perfect  plalntilT's  !< 'CJUions,  and  In  relocating  the  claims,  was  for  tho 
fraudulent  puri>oi>e  of  cheating  plaintiff  of  his  half  interest;  and  that  in 
equity  tb^  beld  sndi  Interest  as  tmsteee^  for  his  benellt 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska. 

These  are  cross-appeals,  the  plahitlir  bdo«r  beli«  tbe  appellant  and  eitMS- 

appellee,  and  tbe  defen  innts  the  njirf  "ws  and  cross-appellants.  The  suit 
was  brought  to  charge  tlie  defendants  Dunbar,  Scott,  and  Bennett,  as  construe- 
tlTo  trastees  of  tbe  plalntllTs  sliced  Interest  In  certain  mining  dsims  sltoat- 
ed  in  the  Fairbanks  mining  district  of  Alaslca,  and  to  compel  the  conveyance 
thereof  to  him ;  the  substance  of  tbe  complaint  being  that  on  or  about  Xorem- 
ber  80,  1902,  tbe  plahatlff.  being  about  to  start  on  a  prospecting  trip  for 
himself,  entered  Into  an  apreement  \v!tli  those  defendants,  alleged  to  have 
been  copartners  carrying  on  the  business  of  paclcers  and  miners  under  the 
name,  style,  and  Ann  of  Cbarles  Soott;  John  Bennett  and  Oeorge  F.  Donbar, 
by  which  the  plaintiff  was  at  bla  own  eqtenae  to  proceed  to  search  for,  pno^ 
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pect,  and  stake  certain  placer  mining  claims,  and  that,  tn  ad^tlon  to  the 
claims  staked  for  himself,  be  was  to  stake  for,  niui  in  the  name  of,  the  said 
named  defendants,  or  either  of  them,  certain  placer  mining  claims,  in  con- 
sideration of  which  the  said  named  defendants  agreed  that  tiiey  would  forth- 
with, after  such  staking,  record  the  locations  thereof,  and  fulflll  the  other 
requirements  of  the  rules  and  regulations  governing  the  location  of  placer 
miuiug  claims  on  vacant  public  lands,  and  convey  to  the  plaintiff  a  one-half 
Interest  therein;  that  in  ])ursuance  of  the  agreement,  and  in  accordance  with 
those  provisions,  the  plaintiff  did  on  or  Rbout  December  2,  1902,  stake  for  the 
defendants  Dunbar,  Scott,  and  Bennett  the  following  placer  mining  claims: 
"(A)  In  the  name  of  the  defendant  J  ^hn  Bennett,  side  claim  No.  12A  helow 
diaoovery  on  Cleflry  oreek  on  the  right  limit,  nnd  the  first  tier  thereof,  placer 
mining  creek  claim  No.  3,  from  the  mouth  of  L-ulu  creel;,  a  tributary  of  Cleary 
creek,  placer  mining  claim  No.  5  above  discovery  on  Solo  creek,  a  tributary 
of  Fish  creek,  and  tiie  fractional  creek  claim  No.  2,  at>ove  discovery  on  I?urns 
creek;  (B)  In  the  name  of  the  defendant  Charles  Scott,  creek  placer  minmg 
claim  No.  8  above  discovery  on  Solo  eneSt ;  (G)  in  the  name  of  the  defendant 
Georpe  F.  Dunbar,  a  fraf^tion  known  and  described  as  fractional  creek  placer 
miniui;  claim  between  discovery  creek  placer  mining  claim  between  discoverj- 
and  No.  1  above  on  Solo  creek,  alx>ut  1*100  feet  in  length, — all  of  which  said 
claims  and  creeks  are  situated  In  the  Fnlrhnnks  mlnititr  district  of  Alaska." 
And  that  thereupon  the  defendant  Bennett  did  on  the  20tb  day  of  December, 
1902,  convey  to  the  plaintiff  a  one-half  Inteieet  In  the  dalmi  m  staked  In 
Bennett's  name,  but  that  thereafter,  Intondlnc  to  cheat  the  plaintiff  out  of 
his  interest  in  the  claims  so  located  by  the  plaintiff,  be  entered  into  a  fraud- 
ulent aehema  with  the  deftmdants  Scott  and  Dunbar,  by  which  the  three  would 
abstain  from  reeordinp:  the  notices  of  the  location  of  the  claims  as  required 
by  statute^  and,  In  pursuance  of  such  fraudulent  scheme,  the  aald  three  named 
defendants  did  m  abstain  and  **bo  endeavored  to  cause  the  said  claims  to 
lapse  and  revert,  and  become  reoixni  for  entry,"  by  reason  of  their  fnilnrc  to 
record,  and  there  and  then,  and  after  the  time  for  recording  had  passed,  and 
that  said  defendants  deemed  said  claims  reopen  for  location,  the  raid  defend* 
ants  Scott,  Rennoti.  ;ind  Dunbar,  with  the  intent  to  cheat  and  defraud  the 
plaintiff  OS  aforesaid,  re-entered  them  as  follows:  "(A)  The  defendant  George 
F.  Dunbar  restaked,  relocated,  and  recorded  In  his  name,  for  the  partnership, 
side  claim  No.  12.\  below  discovery  on  Cleary  creek,  right  limit,  first  tier,  and 
also  the  other  claims  previously  located  by  the  plaintiff  in  the  name  of  the 
defendant  Bennett,  and  also  creek  claim  No.  8  above  discovery  on  Solo  creek, 
lo^attKl  by  the  plaintiff  In  the  name  of  the  defendant  Soott.  (B)  The  defend- 
ant Bennett  restaked,  relocated,  and  recorded,  In  his  name  for  the  partner- 
ship, the  fractional  creek  claim  previously  located  by  the  plaintiff  in  the 
name  of  the  defendant  George  F.  Dunbar,  being  fractional  creek  claim,  about 
1,100  foet  long,  situated  on  Solo  creek  between  discovery  and  No.  1  above. 
(C)  Tlie  defendant  Charles  Scott  located  in  his  name,  for  the  partnership,  the 
claim  formerly  located  by  the  plaintiff  for  the  defendant  Bennett,  to  wit.  No. 

above  dis<x)very  on  Solo  creek."  The  complaint  furtlier  alleged  that  on 
the  17th  day  of  May,  IQOi,  the  defeodauts  Dunbar,  Scott,  and  Bennett  at- 
tempted to  convey  to  the  defendants  Manl^  and  Rice  a  one-third  interest  in 
the  claim  No.  12A  below  discovery  on  Cleary  creek,  and  that  those  defendants 
had  at  the  time  full  knowledge  of  the  plaintiff's  rights  In  the  premises;  that 
the  claim  last  mentioned  Is  of  a  value  in  excess  of  $200,000 ;  that  the  defend- 
ants are  in  ivr^ssession  thereof,  operating  the  same,  and  extracting  gold  there- 
iiuiii,  to  tlie  plaintiff's  damage;  that  the  plaintiff  has  performed  all  of  the 
<>)venant8  and  conditions  on  his  part  to  l>e  performed  under  the  agreement 
alleged,  and  hns  requested  the  defendant  to  convey  to  him,  by  a  goo<l  and 
sudicieut  deeti,  iiis  one-half  interest  in  tlic  claims,  and  to  let  him  in  [x>s8e9- 
flion  thereof,  and  to  account  to  him  and  pay  him  his  share  of  the  proceeds 
thereof — all  of  which  they  refuse  to  do.  Tlie  (ictendant  Bennett  tiled  a  sepa- 
rate answer,  in  which  he  admitted  makiui;  tlie  deed  to  plaintiff  of  iK'cemlier 
20,  1902,  but  denying  all  d  tb»  other  allegati(»s  of  the  complaint  The  other 
defendants  filed  a  Joint  answer.  In  which  they  denied  all  of  the  allegations  of 
the  complaint,  with  the  exception  that  they  admitted  their  possession  and 
openitlOD  of  claim      ISA.  below  discovery  od  Cleaiy  creek,  and  admitted  that 
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that  claim  Is  worth  $r>0.000.  Upon  the  issues  thus  raised  the  case  wn«  tr!^ 
Ix  fcre  the  export,  an  l  resulted  In  a  decree  directing  a  conveyance,  by  the 
(i(  'V  T  danto  to  Uie  plaintiflE,  of  an  undivided  one-tblxd  interest  in  the  relot^ted 

ciaiuiti. 

McGinn  &  Sullivan,  J.  C  Campbell,  and  W.  H.  Metson,  for  appel- 
lant  and  cross-appeliee. 

T.  C.  West,  Fernand  De  Joumel,  Hugh  0*Ndll,  and  John  R.  Jones, 
for  appellees  and  cross-appellants. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
IKstrict  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  T*he  court 
below  found  the  making  of  the  alleged  contract  by  the  plaintiff  with 
Bennett;  that  it  was  oral;  that  at  that  time  Bennett,  Scott,  and  Dun- 
lin r  were  penernl  pnrtnrr';  and  then  enp^aped  in  freighting",  and  im- 
mediately thereafter  in  locating,  acquirinf,^,  and  w  orking  placer  mines'' 
in  the  vicinity  of  Fairbanks.  The  evidence  shows  without  conflict 
that  in  the  early  part  of  December,  1902,  the  plaintiff  made  the  lo- 
cations  set  out  in  the  complaint  for  the  defetidants  Bennett,  Scott, 
and  Dunbar,  and  prepared  tibe  notices  of  location  thereof,  and  gave 
them  to  Bennett  for  recordation,  and  that  Scott  and  Dunbar,  as  welN 
as  Bennett,  had  actual  notice  of  the  plnintitf's  action  in  locatinc^  the 
claims;  and  the  court  below  so  expressly  found.  But  the  court  also 
found  that  "neither  Scott  nor  Dunbar  made  any  agreement  of  any 
kind  with  the  plaintiff  Cascaden,  nor  gave  him  any  power  or  authori- 
ty to  locate  mines  for  them,  and  the  evidence  does  not  show  that  Ben- 
nett had  any  power,  n-^  partner  or  otherwise,  to  employ  him  for  that 
purpose."    Other  findintrs  of  tlie  court  below  are  as  follows: 

'*Tbat  on  May  21.  1903,  Dunbar  relocated  bench  claim  No.  12A  below  dis- 
oorery  on  deary  creek,  on  the  right  limit  and  first  tier.  In  bit  own  name ;  on 

May  24,  1903,  he  relrH  ated  No.  5  above  on  Solo  creek  in  t!it»  name  of  Scott. 
No.  8  above  on  Solo  in  bis  own  name,  and  the  fraction  between  discovery  and 
No.  1  abore  on  Solo  creek.  In  tb»  name  of  Bennett ;  In  doing  so  he  saw  and 
used  the  stnkes    t  bv  Oaflcadon  In  hia  prior  locations^  and  had  fall  notice 

and  knowledge  thereof. 
**On  July  1,  1003,  Scott,  Bennett,  and  Ihmhar  were  general  partners,  and 

held  nnd  owned  each  and  all  of  the  claims  so  nientloued  in  paracr.iphs  5  and 
9  bereint  as  equal  partners,  and  tliat  on  ttiat  day  Bennett  was  the  owner  as 
such  partner,  and  In  pofMsemfon  of  an  tmdlvlded  one-third  Interest  In  and  to 
those  jtlaeer  nilnin;;  claims  iiientionril  in  pRrapr.nphs  and  9  in  these  fin«I 
lugs,  and  in  those  certain  placer  mining  claims  described  in  his  dei?d  to  Cas- 
caden so  made  and  delivered  on  December  20,  1902;  that  on  July  1,  1908. 
Ca»*adei  fr!  ,  scnled  tlie  d(H'd  m  made  ai 'I  Hvered  to  him  hy  Bennett  on  I>e- 
oember  20,  iiX)2.  to  the  said  Bennett,  and  requested  bim  to  formally  acknowl- 
edge the  same,  and  the  said  Bennett  did  on  said  July  1,  1903,  acknowledge  the 
same  la  be  bis  deed.  h<>fore  J.  T<k1  Cowles,  a  notary  puhlic  in  and  for  Alaska, 
who  thereupon  wrote  his  certificate  of  acknowledgment  thereon ;  and  the  said 
Bennett  again  deltvered  the  same  to  Cascaden,  who  thereupon  filed  the  same 
for  record,  and  the  said  dce<l  and  wrtiflcate  of  Its  acknowledgment  was  on 
that  day  recorded  in  the  office  of  the  recorder  in  the  Fairbanks  precinct. 
Alaska. 

"Fhat  on  Jnly  1.  190.3.  and  for  a  long  time  prior  thereto,  the  placer  mining 
claims  so  described  In  Bennett's  said  deed  to  Cascade  had  been  duly  located 
by  the  defendants  Bennett,  Scott,  and  Dunbar;  a  dlscorery  of  mineral  had 
been  made  thereon;  the  hoondarles  bad  been  so  marked  that  they  coold  be 
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readily  traced ;  and  notices  of  location  therefor  had  been  filed  and  recorded 
in  the  office  uf  the  recorder  In  the  district  where  they  were  situated. 

*That  on  the  17th  day  of  May,  19W,  the  defendant  Bennett  made,  sijrned, 
and  delivered  a  deed  in  writing,  whereby  he  attemi)to(i  to  convey  to  the  de- 
fendants Scott  and  Dunbar  a  full,  undivided  one-tljiid  of  the  title  to  the 
placer  mining  claims  fonnorly  by  him  sold  and  conveyed  to  plaintiff  Cascaden. 
by  his  de<*d  of  Decemt)er  20,  1002,  and  aoknowled^jed  and  recorded  July  1.  10f«, 
«nd  that  said  Scott  and  Dunbar  took  and  accepted  said  deed  with  full  notice 
and  knowledge  of  the  prior  deed  to  Ooflcaden.  Ttiat  on  the  17th  day  of  May» 
ir^'M  and  sn!isequent  to  Bennett's  deed  to  them,  Scott  and  Dun!)ar  ninde,  slicm- 
ed,  and  delivered  the  deed  in  writlngt  whereby  they  attempted  to  convey  to 
defendanti  Manley  and  Rice  a  Aill*  undivided  Aie-thlrd  of  tlie  title  to  the 
placer  m!nine  claims,  so  formerly  sold  by  Bennett  to  Cascaden.  and  tJint  s^ald 
Manley  and  lUce  took  and  accepted  said  deed  with  fall  notice  and  knowledge 
of  the  ifftor  deed  fkom  Bennett  to  Oaaeaden  of  December  20,  1902,  and  Its 
acknowledement  and  lecord  on  Jaly  iJt,  1008.** 

The  decree  of  the  court  below  evidently  proceeded  upon  the  theory 
that  Bennett  acquired  an  undivided  one-lliird  of  the  claims  described 
in  the  decree,  by  virtue  of  Dunbar's  location  thereof  in  May,  1903, 
which  undivided  one-third  passed  by  the  deed  of  Bennett  to  tlie  plain- 
tiff, executed  December  20.  1902.  and  aclcnowledj^ed  nnd  redelivered 
July  1,  1903 — tlie  defciidants  Manley  and  Rice  having  notice  of  the 
plaintiff's  rights  in  the  premises. 

A  careful  consideration  of  the  evidence  in  the  case  satisfies  us  that 
the  plaintiff  should  have  been  awarded  the  undivided  one-half  of  the 
interest  of  the  defendants  in  all  of  the  claims  so  relocated,  for  we 
think  the  record  shows  the  truth  to  be  that  the  defendants  Bennett. 
Scott,  and  Dunbar  were  mining  partners  from  the  time  of  the  mak- 
ing of  the  original  contract  of  November  30.  1902,  and  tliat  Bennett 
entered  into  the  contract  on  behalf  of  himself,  Scott,  and  Dunbar, 
and  that  the  three,  for  the  purpose  of  cheating  the  plaintiff  out  of  his 
interest  in  the  claims,  thereafter  entered  into  a  fraudulent  scheme  by 
which  they  would  and  did  withhold  from  recordation  the  notices  of 
the  locations  made  and  prepared  by  the  plaintiff,  and  after  the  time 
specified  by  the  act  of  Congress  for  the  recording  '^f  such  notices  had 
expired,  made  the  relocations  of  190^.  We  think  it  p1aiiil\  appears 
that  all  of  this  was  done  for  the  fraudulent  purpose  of  cheating  the 
plaintiff  out  of  his  one-half  interest,  and  it  is  equally  plain  that  equity 
will  not  permit  such  purpose  to  be  accomplished.  That  such  cases 
do  not  come  within  the  statute  of  frauds  is  well  settled.  The  agree- 
ment involved  personal  services  and  necessary  expenses  incurred  in 
the  locations  by  the  plaintiff,  and  recpssary  expenditures  by  the  de- 
fendants Bennett,  Scott,  and  Dunbar  ni  recording  the  notices  of  such 
locations  at  Circle  City  (200  miles  distant,  it  ajipears),  where  was 
located  the  office  of  the  recorder  of  the  mining  district  in  which  are 
situate  the  claims  in  question,  and  such  other  expenditures  as  may 
have  been  required  by  the  rules  and  regulations  governing  such  lo- 
cations in  that  district.  It  was  a  joint  venture,  to  which  both  parties 
to  the  agreement  stipulated  to  contribute  services  and  money  for  their 
joint  and  equal  benefit.  See  Gore  v.  McBraver,  18  Cal.  582;  Sand- 
foss  V.  Tones.  35  Cal.  487;  Moritz  v.  I.avelle,  77  Cal.  11,  18  Pac. 
803,  11  Am.  St.  Rep.  ;^^9 ;  Murley  v.  Ennis,  2  Colo.  300;  Welland 
V.  Huber,  8  Ncv.  803 ;  Hirbour  v.  Reeding,  3  Mont.  13 ;  Raymond  v. 
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Johnson,  17  Wash.  232,  49  Pac.  492,  61  Am.  St.  Rep.  908 ;  Berry  v. 
Woodburn,  107  Cal.  511,  40  Pac.  802;  Undley  on  Mines,  §§  796, 
797;  Snyder  on  Mines,  f§  1592-1596. 

The  judj^Tient  is  reversed,  and  the  cause  remanded  to  the  court  be- 
low, with  directions  to  award  the  plaintiff  an  undivided  one-half  ot 
the  interest  of  the  defendants  in  the  claims  relocated  by  the  defendant 
Dunbar  in  May,  ii^U3,  and  his  appropriate  interest  in  tlie  proceeds 
thereof,  if  any.  , 


(157  Ved.  m.) 

OASiSr  T.  CUICAGO,  M.  A  ST.  P.  EX.  CO. 
(Circuit  Oonrt  of  Appeali^  Sevoitli  Cliciilt  October  1,  1907.) 

N(K  1,802. 

BAiuiOAmi— AocnraiiT  at  Omossmo— CoNTRtBuroBT  Neqz,tgviioe. 

A  street  car  In  Chicago  was  stopped  at  a  railroad  crossing,  and  the 
conductor  went  forward,  as  required  by  the  rules,  to  give  tlie  signal  to 
the  motorman  when  the  crossing  was  clear.  There  were  six  railroad 
tracks;  the  first  being  a  side  track  on  which  some  freight  cars  were 
standing  near  the  crossing,  and  the  second  the  outbound  passonsrer  track. 
Tiiere  wore  two  int>ound  trains  approaching  on  the  further  traclis,  so  that 
the  crossing  could  not  then  be  made,  and  while  waiting  the  conductor 
was  struck  and  Ulllod  by  the  engine  of  an  outbound  passenger  trnfn  on 
the  second  track.  The  tracks  were  elpht  feet  apart,  and,  by  stanfling 
next  to  the  side  track  in  a  place  of  safety,  he  could  have  seen  approach- 
InK  trains  on  any  of  the  other  tracks;  outbound  trnJns  being  visible  for 
60O  feet  before  reaching  the  crossing.  He  was  familiar  with  the  crossing, 
and  knew  that  the  outbound  train  was  due;  ud  nraally  waited  Cor  it  to 
pass  at  that  time  endi  dnr.  JTcM.  that  in  unne<^«<?:!rily  going  upon  the 
track  wljlle  waiting  lie  was  guilty  of  negligence  which  at  least  contributed 
to  his  death,  and  precluded  a  reooToy  tbiwefor  as  matter  of  law,  i«0Ud' 
less  of  the  question  of  the  neplltrence  of  the  railroad  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  VOL  41,  Kailii>ads,  i  1020^] 

Grosscup,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

Division  of  the  Northern  District  of  IlHnois. 

This  writ  of  error  is  prot^uted  from  a  Judgment  entered  against  the  plaln- 
tlft  In  error,  who  was  plaintiff  in  an  action  to  recover  damagea  for  tbe  dMttli 
of  hlH  intestate.  Thomas  Consldlne,  through  alleged  negligence  on  the  part 
of  the  defendant  in  error,  in  the  operati<Mi  of  its  road  and  trains.  Upon  the 
trial,  at  the  close  of  Hie  plalntlirs  testimony  In  chief,  tbe  oonrt  Instructed  tbe 
jnry  "to  retnrn  a  verdict  of  not  guilty."  The  testimony  Is  preserved,  with  dtot 
exception  to  the  instruction,  and  tbe  issue  for  review  arises  thereupon.  No 
substantial  conflict  appeara  In  tbe  teatiiDOiiy,  and  tbe  material  facts  are  n- 
cited  In  tbe  opinion. 

William  K.  Crlffen,  for  plaintiff  in  error. 
Charles  B.  Keelcr,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Tuds^e.  The  question  whether  contributory  neg- 
ligence on  the  part  of  the  deceased  is  conclusively  established  by  the 
testimony  is  the  only  one  for  solution  under  this  record.  The  fault 
charged  against  the  defendant  railroad  company — in  the  speed  of  the 
train,  its  "Southwest  Limited,"  which  caused  the  death,  and  alleged 
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insufficient  warnings  of  its  approach — as  the  primary  issue  tendered 
by  the  declaration,  was  rightly  treated  in  the  proceedings  before  the 
trial  court,  as  entitled  to  submission  to  the  jury  under  the  evidence, 
except  for  the  assumed  proof  of  such  contributory  negUgence.  Un- 
less the  testimony  concurs  in  a  state  of  facts  from  whidi  palpable  fault 
of  the  deceased  is  the  only  reasonable  inference — overcoming  the  pre- 
sumption jnFtl}  raised  by  the  law  in  favor  of  the  exercise  of  thought 
and  care  for  his  own  safety — ^that  issue  was  equally  within  the  prov- 
ince of  the  jury,  and  the  direction  of  a  verdict  by  the  court  was  un- 
authorized. 

The  circumstances  tmder  which  the  fatal  injury  occurred  are  sub- 
stantially these,  as  shown  by  the  plaintiff's  testimony:  Tlxsmas  Con- 

sidine,  the  deceased,  was  conductor  on  a  street  car,  engaged  continu- 
ously for  several  years  upon  the  route  in  question,  on  Chicago  avemie, 
and  familiar  with  the  conditions  at  the  railroad  crossing.  The  street 
car  line  extends  east  and  west  aiung  Chicago  avenue,  which  is  crossed 
diagonally  by  the  defendant's  railroadi  extending  southeasterly  and 
northwesterly,  with  six  railroad  tracks,  about  ei^t  feet  apart  Ap- 
proaching from  the  east,  these  tracks  were  arranged  as  follows:  (1) 
a  side  track;  (2)  an  outbound  passenger  track;  (3)  an  inbound  pas- 
senger; (4)  an  inbound  freight  track;  (5)  an  outbound  freii^ht; 
and  (6)  a  switch  track.  In  the  northwesterly  direction  tlie  right  of 
way  reached  an  elevation  by  gradual  incline,  but  the  inbound  trains 
approaching  therefrom  were  in  plain  view  from  the  crossing  for  am- 
ple distance.  Southeasterly  from  the  crossing,  distant  about  600  feet, 
Central  Park  boulevard  crosses  the  railroad  tracks  with  an  overhead 
viaduct,  so  that  trains  (outbound)  from  the  city  are  not  within  view 
until  about  reaching  the  viaduct,  but  for  the  intervening  distance  to 
Chicago  avenue  crossing  the  view  is  clear,  as  the  tracks  are  substan- 
tially straight.  Gates  were  provided  at  the  crossing  (operated  from 
a  tower)  and  a  flagman  was  usually  stationed  there.  The  street  car, 
in  charge  of  the  deceased,  arrived  at  the  crossing  from  the  east,  on 
the  usual  time  of  its  run,  about  G  :20  p.  m.,  when,  as  the  motorman 
testifies,  they  "met  the  Southwest  Limited  going  out  of  the  city  on 
that  track  mostly  evcnr  night."  The  gates  were  open,  and  no  flag- 
man was  observed.  In  conformity  with  his  constant  practice  and 
duty,  the  car  was  stopped  east  of  the  crossing,  and  Considine  went 
forward  to  ascertain  and  signal  when  the  way  was  clear.  The  tes- 
timony is  undisputed  that  a  slowly  moving  freicrht  train,  pulled  by 
its. engine  with  headlight  burning,  was  incoming  from  the  northwest, 
on  the  inborn^  freight  track,  within  plain  view  of  Considine,  when 
he  started  from  the  car ;  that  the  headhght  of  an  engine  pulling  a  pas- 
senger train  on  the  inbound  passenger  track,  "coming  in  much  faster 
than  the  freight  train,"  was  in  his  view  before  reacliinc:^  the  tracks ; 
that  he  looked  in  that  direction,  after  reaching  the  second  or  outbound 
passenger  track  (with  nothing  to  obstruct  the  view),  and  as  well  soutli- 
eastward,  where  the  view  was  unobstructed  up  to  the  viaduct,  over 
600  feet  away.  While  several  freight  cars  were  standing  on  the 
easterly  side  track,  south  of  the  crossing,  obstructing  the  view  south- 
ward from  the  car.  the  way  wns  clear,  according  to  all  the  testimony, 
from  the  view  point  of  Considme.   Ail  the  witnesses  who  testify  up- 
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on  the  subject  were  upon  the  street  car,  and  concur  in  the  statement 
that  Considine  was  moving  slowly  westward  over  the  tracks  when 
last  observed  by  either  o{  them ;  all  mention  the  closing  of  the  gates, 
after  he  ha<I  passed  them,  and  before  the  uutbound  limited  reached 
liie  crossiiifj:,  but  do  not  concur  in  tlieir  estimates  of  the  time.  Two 
mention  hi>  lookiiit;  back  lowards  the  .u:atcs  when  tliey  closed.  While 
thus  serving  as  lookout  for  the  safety  of  his  car  and  passengers  in 
crossing,  the  outbound  limited,  running  on  its  usual  time  and  track» 
came  upon  Considine,  and  the  engine  struck  him  and  inflicted  the  fatal 
injuries.  Xo  w  itness  called  at  the  trial  appears  to  have  seen  him  when 
struck;  and  tlicre  is  no  testimony  as  to  his  position  or  movement 
when  the  entwine  came  upon  him,  nor  when  he  first  observed  its  com- 
ing. All  concur,  however,  that  he  was  either  in  this  outbound  track, 
or  just  beyond  (west)  of  it  when  last  observed.  The  flagman  station- 
ed at  the  crossing  was  the  first  to  reach  him  after  the  injury,  but  he 
was  not  called  by  the  plaintiff  as  a  witness,  nor  were  any  of  the  train- 
men called.  So  tlie  case  rests  upon  the  conceded  facts  of  his  long 
familiarity  with  the  conthticms  of  the  tracks  and  train  movemerts 
at  this  hour — with  special  reference  to  the  daily  stop,  on  the  trip  in 
question,  for  the  passage  of  the  limited  on  the  outbound  track— his 
known  conduct  in  going  upon  or  beyond  the  outbound  track,  and 
his  opportunities  for  observing  the  appn^ach  of  the  train  on  that  track 
when  at  least  COO  feet  away.  The  conflnctor  was  there,  not  to  mike 
the  crossing  for  himself,  but  to  watch  f<)r  a  safe  crossinq;  for  his  car. 
The  oncoming  freight  and  passenger  trains  from  the  northward  gave 
ample  warning  that  no  passage  was  open  over  the  west  tracks  untU 
both  had  cleared  the  crossing;  and  meantime  he  was  not  required 
to  go  beyond  the  (east)  side  track  in  performance  of  his  duty  as  con- 
ductor. \\']iat  his  purpose  was  in  venturinqf  beyond  cannot  be  known; 
and  the  testimony  furm'shcs  no  reasonable  explanation.  Nor  is  it 
known,  or  fairly  inferable  from  the  facts,  why  he  failed  either  to 
stand  a  safe  distance  from  the  track  of  the  limited,  then  due,  or  look 
for  it  constantly  while  in  the  place  of  known  danger.  His  sole  im- 
mediate duty  was  that  of  care  for  his  own  safety.  With  the  train  run- 
ning at  25  or  30  miles  an  hour  (as  variously  estimated  bv  the  wit- 
nesses), and  no  physical  Hi^^ability  on  his  part,  ample  time  would  ap- 
pear for  his  escape  from  either  position  of  danger  mentioned  in  the 
testimony,  after  the  engine  passed  the  viaduct,  were  vigilant  watch 
kept  up;  and  his  obligation  to  such  exercise  of  care,  under  the  cii^ 
cumstances,  is  not  open  to  question.  Ko  escape  appears  from  the  con- 
chi^ion  tliat  this  <  iltli^atinn  ^va'^  vinlatetl  in  any  aspect  of  the  testi- 
mony; and  thus  the  nei^liL^cnce  of  the  deceased  was  a  contributory 
cause  of  injury,  to  say  the  least. 

In  Dunworth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307,  309, 
63  C.  C.  A.  235,  227,  Judge  Jenkins,  speaking  for  the  court  in  refer- 
ence to  like  circumstances,  pertinently  remailcs: 

"Sueh  eonduct,  can  be  charnrterlzfKl  only  nf?  reckless.  WIthont  nrv-f^sslty,  hv 
delilierately  placed  himself  In  a  situation  of  known  danger.  In  the  open  space 
he  woold  have  been  immune  from  danger,  and  with  equal  faellltlea  for  aeehig 
in  both  dlreetlons.  He  liad  no  ripht  to  stand  upnn  tfin  traek.  Taklntr  the 
risk,  the  consequeueeti  should  fiot  be  iuipoi$ed  upon  anutber.  Railroad  Com- 
pany  t.  Hotuton,  05  u.  8.  087,  24  L.  Ed.  542;  Schofleld     Ballway  Company, 
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lli  U.  S.  5  Sup.  Ct  1125,  29  L.  Ed.  224;  Northern  Pacific  lUilroad  Ci^ui- 
panj  T.  Freeman,  174  U.  8.  379,  t9  Sap.  Ot  768»  48  L.  Ed.  1014.*' 

The  case  nt  liar  is  iniinistakably  vvilliin  the  ruling  in  the  above- 
mentioned  caac,  w  ill)  the  proof  of  contributory  negligence,  or  need- 
less risk  assumed,  greatly  strengthened  by  the  conceded  facts,  (1) 
that  the  limited  train  was  due  immediately,  on  the  track  in  question; 
and  (2)  that  the  deceased  was  long  familiar  with  such  expectation, 
and  had  usually  stopped  for  the  train  at  that  time  and  place.  The 
common-law  rule  of  contributory  negligence  as  a  bar  to  recovery  mav 
be  set  aside  by  legislation,  bnt  not  by  judicial  means.  Courts  are  to 
administer  justice  between  parties  in  conformity  with  established  law, 
without  departure  for  individual  views  of  hardship,  either  in  the  rule 
or  its  application. 

The  judgment  of  the  Circuit  Court,  accordingly,  is  affirmed. 

GRUbSCUP,  Circuit  Judge,  dissents. 


(157  Fed.  69.) 

AMEKiCAN  SMELTlMi  Ac  KEFINING  CQ.  T.  McGEE. 
(Circuit  Ck>art  ot  Appealiit  Eighth  Circuit  NoTember  8»  18(r7.) 

No.  2^. 

J*  liABTBB  AUD  SEBVAHT— NSOUOBIVOB— ASSUlfPTIOIf  OW  Bl8K— OOtrrBIBUTOkT 

Negligence. 

The  plaintiff,  an  experienced  bollermaker'8  helper,  was  seut  to  puQcli 
some  holes  In  a  piece  of  gnlTanlzed  iron  with  a  power  punch.  The  die. 

a  picee  of  tomporod  ste^'l  Inolios  !n  dlarurtcr  with  a  suitable  hnlo  In 
it,  lay  in  a  depression  in  the  block  ao  that  the  puuch  struck  the  hole  in  it 
tme  when  be  went  to  do  his  work.  This  die  bad  been  fastened  In  Its 
pluco  by  a  sot  screw  which  extended  throiij^h  the  side  of  (he  block  and 
into  the  die,  but  this  screw-  had  been  broken  for  more  than  a  mouth,  so 
that  the  die  was  loose  and  there  was  danger  that  the  punch  would  ralfio  it 
from  its  position  and  displace  it  so  that  the  pmich  would  strike  the  solid 
Bteel  of  the  die  and  Injure  the  operator.  The  break  In  the  screw  and  the 
looseness  of  the  die  were  not  readily  observable,  and  the  pluiutiff  was  not 
Bwiire  of  tbttn.  Attest  be  bad  punched  several  holes  Id  the  Iron,  and  as  be 
wn<  nmklngr  another,  something  stniek  his  eye  and  put  !t  out.  After  the 
accident  there  was  a  piece  broken  off  of  the  point  of  the  puncli,  and  a 
piece  broken  off  of  the  side  of  the  hole  in  the  dlcu  Small  particles  some- 
times fl.v  off  from  paU  nnized  iron  vchrni  holes  arc  punched  in  It.  bnt  then* 
was  no  evidence  that  any  serious  injury  had  been  known  to  result  t'lxini 
them.  Held: 

There  wa??  substantial  evldenc  o  nf  causal  negligence  of  the  master.  The 
evidence  that  the  servant  assumed  the  risk  or  that  he  was  guilty  of  con- 
tributory negligence  was  not  coneluslTe,  and  these  iiaestlotui  were  for  tbe 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig.  toL  84^  Master  and  Serv- 
ant, H  1005.  1008-1132. 

Assomptloii  o<  Kiik  Incident  to  employment,  see  note  to  Obesapeake  ft 
O.  R.  Oo.    Hennessey,  38  c.  C.  a.  314.] 

2l  Same— Assmimoit  or  Risk— Dsracr  Must  bb  Bbadilt  Obsbbvabu  to 
Raisb. 

Tbe  request  to  cbar^e  that  If  the  emplojrA  knew  or  bad  an  opportunity 

to  know  of  the  defect  ;uid  npl>r(vMnfc  -t  ;  '  isk  lie  assinnwl  it,  or  v  :is  cnilty 
of  contributory  negligence,  was  properly  refused  because  the  detect  waa 
not  readily  observabte.  Tbe  true  rule  Is  tbat  If  the  servant  knew  of  tbe 
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defect,  or  if  It  was  bo  plainly  oliservnblf*  that  he  could  hare  seen  ft  by  the 
exercise  of  ordinary  prudence,  and  if  tie  appreciated  that  it  was  dang^- 
ous,  he  assumed  tbe  rUdc  Of  It 

[Ed.  Note.— For  caaet  In  point  Mft  Gent  Dig.  roL  81i  Ifaster  and  Serr- 

ant,  §  584.1 

3.  Same— CoNTamuTOKT  Neqligisiici. 

Tbe  wmmt's  opportunity  to  know  of  the  defect,  which  was  not  ob* 
vious  or  readily  observable,  was  not  conchifirf  evidence  of  his  negligence. 

The  court  rightly  charged  that  It  was  the  servant's  duty  to  use  that 
kind  of  care  for  his  own  safety  that  an  iwdinarlly  pradant  man.  under 
simliar  cfrcamstancos  with  the  plaintiff's  experience,  would  ^i^f*  nnd  that 
If  he  failed  to  exercise  this  care  and  that  failure  directly  contributed  to 
tola  inJniT.  be  ooald  not  reoorer. 

[Ed.  Note.— For  caaea  in  point,  aea  Gent  Dig.  toL      tfaiter  and  flerr- 

aut,  §§  0T4,  708.] 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  lor  the  District 

of  Utah. 

^^^  I.  Barrette  (Henderson,  Pierce  &  Critcfalow,  on  the  brief),  for 

plaintilf  in  error. 

Thomas  Marioneaux  (O.  W.  Powers,  on  the  brief),  for  defendant  in 

error. 

lie  fore  SAXIiORN  and  VAN  DEVANTER,  Qrcuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  As  the  plaintiff  below  was  using  a  pow- 
er punch  of  his  employer  to  punch  some  holes  in  a  piece  of  galvanized 
iron,  something  struck  one  of  his  eyes  and  put  it  out.  He  sued' his  em- 
ployer, the  American  Smelting  &  Refining  Company,  the  defendant  be- 
low, for  negligence,  in  thnt,  n.Tnon^  other  thincrs,  it  failed  to  pro%nde 
the  machine  with  threads  in  the  chuck  head  that  would  hold  the  punch 
point  tightly  in  place,  and  in  that  it  failed  to  furnish  a  set  screw  which 
would  hold  the  die  securely  in  place  so  that  in  the  operation  of  the  ma- 
chine the  punch  would  surely  strike  the  hole  in  the  die  true.  The  de- 
fendant denied  that  it  was  negligent,  and  averred  that  the  plaintiff 
knew  and  assumed  the  risk  of  operating  the  machine.  There  was  a 
verdict  and  judgment  for  tiie  plaintiff. 

The  specifications  of  error  are  that  the  cotirt  refused  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  UiaL  ii  refused  to  instruct 
them  that  it  was  the  plaintiff's  duty  to  observe  whether  the  machine 
was  in  a  reasonably  fair  condition  for  use,  and,  if  it  was  not,  he  eitiier 
assumed  the  risk  of  his  use  of  it  or  was  negligent  in  using  it,  and  in  that 
it  refused  to  instruct  them  that  if  the  plaintiff,  knowing  or  having  the 
opportunity  of  knowing  the  condition  of  the  machine,  was  of  the  opin- 
ion that  it  was  safe,  and  used  it,  he  could  not  recover.  There  was  sub 
stantial  evidence  of  these  facts :  The  plaintiff  was  an  experienced  boil- 
ermdcer's  helper,  and  he  was  directed  by  his  superior  to  punch  out  a 
hole  in  a  piece  of  galvanized  iron.  The  method  to  be  pursued  was  to 
punch  out  some  small  holes  around  the  inner  circumference  of  a  circle 
marked  on  the  iron.  There  were  two  power  punches,  the  smaller  of 
which  was  used  when  the  larger  was  in  operation,    iiie  plamtui  was 
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competent  to  operate  the  machine  and  to  do  the  work  thns  assigned 
him.  The  larger  punch  was  in  use,  and  he  proceeded  to  the  smaller 
one  and  punched  several  holes  when,  as  he  was  punching  another,  some- 
thing hiL  his  eye  and  destroyed  it.  No  foreign  substance  was  found  in 
the  socket  of  the  eye.  The  die  of  the  machine  was  about  inches  • 
in  diameter.  It  rested  in  a  depression  provided  for  it  in  a  block,  and 
had  a  hole  in  it  with  which  the  punch  engaged  when  in  operation.  The 
punch  and  the  die  were  tempered  steel,  and  a  collision  between  the 
punch  and  the  solid  portion  of  the  die  was  dangerous  to  the  operator. 
A  set  screw  had  been  provided  which  passed  tlirough  the  side  of  the 
block  and  into  tlie  die,  and  winch,  when  in  proper  condition,  held  the 
die  rigidly  in  place  In  the  block.  When  this  self  screw  was  broken  or 
failed  to  enga^  both  blodc  and  die,  the  latter  would  sometimes  be 
drawn  up  out  of  its  place,  and  there  was  danger  that  it  would  become 
displaced  in  that  way  so  that  the  pitnch  would  not  strike  the  hole  in  the 
die  tme,  but  would  collide  with  the  side  of  it.  This  set  screw  had 
been  broken  for  a  month  or  two,  and  it  did  not  enq-ric^c  the  die  or  hold  it 
in  place.  Its  condition  was  not  obvious  or  readily  observable.  Im- 
mediately after  the  accident  it  was  discovered  that  a  small  piece  had 
been  brcicen  off  of  the  end  of  the  punch  and  out  of  the  side  of  the  hole 
in  the  die.  When  the  plaintiff  went  to  the  machine  to  punch  out  the 
iron,  the  pttnch  struck  the  hole  in  the  die  true,  and  he  did  not  change 
or  adjust  any  part  of  it.  Particles  sometime'?  flv  ofiE  of  galvanized  iron 
while  holes  are  being  punched  in  it,  strike  operators  and  draw  the 
blood,  but  no  witness  testified  that  he  ever  knew  of  a  serious  injury 
from  that  source.  If  one  hole  is  punched  out  of  galvanized  iron  and  an 
.  attempt  is  made  to  punch  another  by  the  side  of  it,  so  that  one  side 
of  the  punch  strikes  the  iron  and  tlie  other  falls  into  the  hole  in  the  die 
without  obstruction,  the  metr\l  sheet  will  force  the  punch  to  one  side 
and  cause  it  to  collide  with  the  steel  of  the  die ;  but  an  experienced  op- 
erator would  not  proceed  in  that  way.  and  there  was  no  evidence  that 
the  plaintiff  did.  There  was  evidence  of  other  facts,  but  none  that 
modifies  the  logical  and  legal  effect  of  the  facts  which  have  been  re- 
cited. 

It  was  the  duty  of  the  employer  to  exercise  ordinary  care  to  furnish 

reasonably  safe  machinery,  and  to  n-^e  ordinary  care  to  maintain  it  in 
a  reasonably  safe  condition  of  repair,  and  its  failure  to  do  so  was  negli- 
gence which,  if  causal,  was  actionable.  The  broken  set  screw,  the  ab- 
sence of  any  effective  means  to  hold  the  die  securely  in  place  for  more 
than  a  month  before  the  accident,  the  danger  therefrom,  the  broken 
point  of  the  punch  and  side  of  the  hole  after  the  accident,  and  the  other 
facts  to  which  reference  has  been  made,  constituted  substantial  evidence 
that  the  defendant  was  negligent  in  the  inspection  and  repair  of  the 
machine,  and  that  this  negligence  caused  the  injury.  The  evidence 
that  it  might  have  been  caused  by  flying  particles  from  the  galvanized 
iron  or  by  punching  out  the  side  of  a  hole  so  tliat  one  side  of  the  punch 
met  with  no  resistance  was  much  less  persuasive  and  insufficient  to 
bring  the  case  within  the  rule  that  when  an  injury  may  have  been  the 
effect  of  one  of  two  or  more  causes  the  jury  may  not  speculate  on  the 
cause.  The  natural  and  rational  inference  from  the  evidence  was  that 
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the  injury  was  caused  by  the  broken  set  screw  and  by  the  ncgHgfence  of 
the  defendant  in  failing  to  inspect  and  renew  it.  The  risk  of  the  loose 
die  was  not  one  of  the  ordinary  risks  of  the  employment.  The  plaintiff 
testified  that  he  did  not  know  that  the  set  screw  was  broken  or  that  the 
die  was  loose,  and  there  was  no  evidence  to  the  contrary.  Its  condition 
was  not  readily  observable.  It  was  inserted  in  the  side  of  the  block, 
and  the  break  in  it  and  its  incapability  of  holding  the  die  tightly  in 
place  were  not  obvious.  The  evidence,  tlierefore,  did  not  conclusively 
show  that  the  plainti^  knew,  or  tiiat  a  person  of  ordinary  pnidenoc 
by  the  exercise  of  reasonable  diligence  and  care  in  his  situation  would 
l^ve  known,  that  the  screw  was  broken  or  the  die  loose,  and  it  was  not 
the  duty  of  the  court  to  instruct  the  jury  that  he  assumed  the  risk  «•! 
this  defect,  or  that  he  was  guilty  of  contributory  negligence  in  liis  u-c 
of  the  machine.  The  court  rightly  refused  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant. 

The  refusal  by  the  court  of  the  two  other  requests  to  diarge  tiie  jury 
present  a  single  question.  In  each  request  counsd  asked  the  court 
to  charge  the  jury  that  the  plaintiff  could  not  recover  if  the  plaintiff 
knew  or  had  the  opportunity  of  knowing  or  of  observing  the  defective 
condition  of  the  die.  The  requested  instruction  is  sound  and  right  in 
cases  in  which  the  defect  is  obvious  or  readily  observable.  In  sucli 
cases  a  servant  cannot  fail  to  see  a  defect  whidi  is  plainly  observable, 
or  to  observe  that  which  is  obvious,  and  then  recover  because  he  failed, 
and  if  he  knows  or  has  the  opportunity  to  know  it  and  appreciate-;  the 
risk  from  it  he  cannot  recover.  But  this  rule  is  inapplicable  to  this 
case  because  the  defect  was  not  readily  observable.  The  punch  struck 
the  die  true.  The  die  was  in  its  place.  It  appeared  to  be  secure.  Tlie 
break  of  the  set  screw  and  the  consequent  looseness  of  the  die  which 
made  it  dangerous  were  not  apparent.  They  could  have  been  discov- 
ered by  the  plaintiff  only  by  searching  out  the  screw  in  the  side  of 
the  block  and  trying  it.  The  duty  to  make  this  search  was  not  cast 
upon  the  plaintitt.  'J'he  charge  of  the  court  upon  this  subject  was:  "If 
the  plaintifi  knew  of  the  particular  defect  in  this  punch,  if  you  find  it 
actually  caused  the  injury,  and  appreciated  that  it  was  dangerous,  or 
if  you  believe  it  was  so  plainly  observable  that  he  could  have  observed 
it  by  the  use  of  ordinary  prudence,  then  he  assumed  that  risk  and  he 
cannot  complain  that  he  was  injured  by  it.  Besides  that,  *  *  * 
the  plaintiff  was  required  to  use  just  that  kind  of  care  for  his  own  safe- 
ty that  an  ordinarily  prudent  man,  under  similar  circumstances,  with 
the  plaintiff's  experience  would  use.  ♦  ♦  ♦  If  he  failed  to  use 
that  kind  of  care  and  the  injury  would  have  been  averted  by  the  use 
of  it,  he  was  guilty  of  contributory  negligence,  and  he  cannot  re- 
cover." The  charge  was  right,  and  the  court  properly  refused  to  give 
tlie  instructions  requested  because  they  were  not  applicable  to  the  faas 
of  this  case. 

There  was  no  error  in  the  trial,  and  tlie  judgment  is  artirnied.  Texas 
&  Pacific  Ry.  v.  Archibald,  170  U.  S.  665,  673, 18  Sup.  Ct  777,  780, 42 
L.  Ed.  1188. 
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(157  Fed.  73.) 

CmZBKS*  SAYINGS  ft  TRUST  00.  T.  BBLLEVILIiB  ft  S.  I.  R.  CO. 
(Circuit  Coort  of  Apiteate^  Bercntb  Olrciitt  October  1,  1Q07.) 

No.  1398. 

1.  Equity— T^rrrHT  to  Rkt.tef— T/aches. 

A  delny  of  more  thau  10  years  in  bringing  snit,  and  beyond  the  time 
limited  by  statute  for  bringing  an  actlOQ  at  law,  constitutes  flucb  lacbea. 
prima  fnrin.  as  will  bar  relief  In  eqalty,  nnleae  tbe  deUgr  was  excuaable 
under  tlie  (acts  alleged. 

2.  Sams. 

Defendant  railroad  company  leaned  stock  to  a  eonnty,  recetvlng  In  pay- 

mmr  honds  of  tho  cdunty  which  It  sold  but  which  were  nftorward  adjudge 
ed  void.  Tbe  stock  was  also  afterward  canceled  at  suit  of  a  stockholder. 
Snbseqnently  complainant,  wbfcb  was  a  bolder  of  certain  of  tbe  bonds, 

broujrht  suit  afzainst  (left'iuliiiit,  iind  obtiiinod  a  det-ree  udjudt;Iuff  that  do- 
fendant  held  tbe  stock  Issued  on  account  of  complainant's  bonds  in  truBt 
for  its  benefit,  and  it  was  then  issued  to  complainant.  Prior  to  such  suit, 
and  pending  the  Miit  for  canwllation  of  the  county's  stock,  defendnnt 
dei'lnred  and  pjiid  a  dividond  on  its  otiier  stoclj,  but  purposely  omitt^Ki 
suck  stock  upon  which  it  deuitnl  any  imhilitj'.  In  the  suit  oi"  c-onipiuiu- 
ant  to  comi)el  tbe  issuance  to  it  of  8todc»  it  made  no  eliiiin  for  such  dlvU 
dend,  but  niore  than  10  years  aftor  the  same  lind  l^nni  (U>i  l:ired  madf»  de- 
mand therefor  and  brought  a  second  suit  in  equity  for  it^  recovery.  Held, 
tbat  prima  fade  soch  soit  was  barred  by  laches*  and  that  the  delay  was 
not  pxfiT-^tMl  by  p:enernl  avernicTits  In  the  bill  nf  wrmt  of  knowledpo  of  the 
dividend  of  due  diligence  and  concealment  by  Ueteudant,  without  the  alle- 
gation Of  any  facts  to  support  sodi  gmeral  wexvaeatB. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  tbe  Northern  District  of  Illinois. 

This  appeal  l»from  a  decree  wbtcfa  dlsmlsees  for  want  of  equity  a  bill  filed 

by  Citizens'  Savinjis  &  Trust  Company,  as  c-oniphiinant.  a'-::ilii>t  the  api>olloe 
railroad  company,  upon  demurrer  to  the  bill.  The  suit  is  for  recovery  of  al- 
leged dividends  declared  by  the  uiJi>ellee  upon  its  stock,  whereof  400  shares 
were  held  by  it  in  trust  for  and  equitably  the  property  of  the  ap|)eliant  as 
ad  MHlif-ated  In  a  prior  suit  b^^tween  the  parties.  Tlie  facts  averred  In  the 
bill  lu  reference  to  the  Stock  uuusactions  are  substantially  the  same  which  are 
stated,  in  connection  with  the  opinion  of  this  court,  in  the  above-mentioned 
prior  litigation,  reported  as  Citizens'  Savinjrs  &  Loan  Ass'n  et  al.  v.  Belleville 
d:  S.  I.  R.  Co.,  117  Fed.  109,  54  O.  G.  A.  4J>5.   In  reference  to  the  dividends 

claimed,  tbe  STerments  are  in  substance:  Tbat  ^  or  before  tbe  day 

of  ,  1800."  4.170  shares  of  common  8tf>ck  had  been  Issued  by  the  appel- 
lee. Inclusive  of  tbe  at>ove-mentione(i  400  shares  transferred  to  tbe  appellant 

under  tbe  prior  decree,  and  *'on  said  day  of  ^  18B8,"  a  dividend 

was  declared  by  tlie  directors  of  10  per  cent.  uiM>n  the  coiniuon  sto<:'k,  and 
actually  paid  upon  3,170  shares;  tbat  the  dividend  was  not  paid  upon  the 
upi>ellant's  400  shares,  and  payment  thereof  was  demanded  and  refused  <m 
July  28,  1905;  tlnit  the  trust  In  favor  of  the  appellant  existed  during  the 
years  1800  and  l.S'.»7.  l)ut  it  was  not  notified  of  such  declaration  of  dividend; 
that  the  api)clic<*  (railroad  eouipany)  "concealed  the  same";  and  that  your 
orator  exen>ise<i  reasonable  diligence^  but  did  not  leani  of  same  **untll  tlie 

.  day  of  July,  lOOo/* 

This  bill  was  filed  March  14,  1906.  Nine  several  grounds  for  demurrer  are 
•tsted,  namely:  (1)  The  remedy.  If  any  exists  under  the  allegations.  Is  com- 
plcff'  nf  law,  and  Jurisdiction  In  equity  does  not  appear;  (2)  the  dividend,  aa 
alleged,  was  payable  before  complainaut  became  a  stockholder;  (3)  Perry 
county  Is  a  necessary  party,  and  (4>  was  the  stockholder  entitled  to  fb»  divi- 
dend sued  for.  If  any  one  wn«  entitled  tlicrffo;  (o)  the  alli^u'^d  cau^r  of  ii<  fii>n 
did  not  accrue  within  five  years,  and  Is  barred  by  limitation,  and  (6)  did  not 
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Bcomo  within  10  years  Ilmlft^l  by  Ktatuto;  (7)  laches  appears  in  delay  of  salt 
with  uo  facts  stated  to  excude  tbe  delay ;  (8)  the  prior  decree  averred  In  the 
bill  is  res  judicata;  and  (9)  foU  perfonnaiioe  thereof  appears  on  the  part  fl< 
detendant 

J.  M.  Blayney,  for  appellant. 

Blewtt  Lee,  for  appellee. 

Before  BAKER  and  SEAJliAN,  Circuit  Judges,  and  SANBORN. 
District  Judge. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
Citizens'  Savings  &  Trust  Company,  appellant,  filed  the  bill  in  ques- 
tion to  recover  dividends  upon  400  shares  of  stock  in  the  appellee  rail- 
road compan\  ;  ownership  of  such  stock  having  been  awarded  the  ap- 
pellant, under  it<;  former  corporate  nnme,  in  a  prior  decree  between 
the  parties.  uihIct  mandate  from  this  court.  Citizens'  Savinq^s  Loan 
Ass'n  V.  Belleville  &  S,  I.  R.  Co.,  117  Fed.  109,  54  C.  C.  A.'4y5.  The 
decision  referred  to  settled  the  relation  of  each  to  the  shares  of  stock 
through  the  original  void  transactions  of  Perry  county  in  subscrip- 
tion therefor  and  issue  of  bonds  in  payment,  sale  of  the  bonds  to  the 
appellant,  and  use  of  the  proceeds  by  the  appellee  for  its  exclusive  bene- 
fit ;  that  upon  return  of  the  stock  by  the  county  to  the  appellee  for  can- 
cellation, under  an  adjudication  of  invalidity,  the  purchasers  of  tlie 
bonds  became  entitled  to  the  benefit  thereof;  and  Uiat  the  appellant, 
under  its  purchase,  was  entitled  to  have  400  shares  of  stock  issued  ac- 
cordingly. No  rights  there  involved  are  reviewable  under  the  present 
bill,  and  the  qne<;tinn  i'^  whether  recovery  of  the  alleged  dividends  up- 
on this  stock  is  autliori/ed  in  equity,  under  the  facts  now  averred,  in 
the  light  of  that  adjudication.  The  several  grounds  of  demurrer  do 
not  require  examination  in  detail,  if  the  bill  is  without  equity  under 
either  of  the  objections. 

For  the  relief  sought,  it  is  averred  that  the  appellee  declared  a  divi- 
dend of  10  per  cent,  upon  its  common  stock  on  the  "   day  of 

 ,  1806,"  when  4.170  shares  had  been  issued,  of  which  the  "shares 

now  held  and  owned"  by  the  appellant  "are  a  part,"  and  made  pay- 
ments on  3,170  shares  only,  thus  leaving  unpaid  the  dividends  on  the 
^ares  issued  to  Perry  county  (which  included  the  stock  in  question), 
canceled  on  October  26,  1897,  under  the  decree  of  invalidity  above 
mentioned.  It  is  further  nverred  that  the  trust  declared  in  favor  of 
the  appellant  in  the  prior  decree  "was  in  existence  during  the  years 
is<>n  and  1897";  that  the  appellant  was  not  notified  that  such  divi- 
dend was  declared,  and  the  appellee  "concealed  the  same";  that  the 
appellant  "exercised  reasonable  diligence,  but  did  not  learn  of  the 
same  until  the  day  of  Tulv,  1905";  and  that  pavment  was  de- 
manded and  refused  Jtdy  ?8.  1905.  This  bill  was  filed  ^'la^^h  1  i.  1906, 
and  the  questie»n  arises  at  the  threshold  whether  the  suit  in  equity,  if 
otherwise  entertainable,  is  not  barred  by  the  long  delay  thus  disclosed, 
notwithstanding  these  vague  averments  by  way  of  excuse.  The  ob- 
jections, both  of  statutory  limitation  and  laches,  are  expressly  raised 
by  the  demurrer,  and  unless  the  delay  is  excusable  under  tht  facts 
aHecrcd.  a  fundamental  requirement  of  equity  for  the  exercise  of  its 
jurisdiction  is  wanting,  and  the  decree  dismissing  the  bill  may  well 
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rest  on  laches  thus  appearing  (Hardt  v.  Heidwcver,       U.  S.  547,  558, 

14  Sup.  Ct.  671,  38  I,.  Ed-  548,  and  authorities  reviewed),  without 
pursuing  the  further  inquiry  discussed  in  the  arguments,  whether  the 
nature  of  the  alleged  liability  would  authorize  enforcement  in  envMv. 

The  maxim  of  equity  jurisprudence,  that  "equity  aids  the  vigilant, 
not  those  who  slumber' on  their  rij^hts,"  must  be  obser\xd  throughout 
the  administration  of  its  remedies  (1  Pomcroy's  Eq.  Jur.  [2d  Ed.]  § 
418) ;  and  it  is  indisputable— apart  from  the  allegations  of  trust,  to 
be  considered  later— that  the  conceded  facts  of  the  time  which  has  run 
upon  the  demand  in  suit  impute  prima  facie  laches  on  the  part  of  the 
appe'lnnt.  Without  other  averments  of  fact  to  clear  the  demand  from 
that  imputation,  within  recognized  principles  of  equity  it  is  plain  that 
no  relief  can  be  granted  under  the  bill.    Hardt  v.  Heidweyer,  supra. 

The  events  and  dates  which  show  the  delay  may  be  summarized: 
In  1870  the  bonds  were  issued  by  Perry  county  in  exchange  for  the 
appellee's  stock,  and  the  appellant  purchased  40  of  these  bonds  in  1871 ; 
interest  was  paid  by  the  county  upon  the  bonds  until  1887,  when  fur- 
ther payments  were  refused ;  and  in  181)0  the  api^ellant  sued  the  coun- 
ty thereupon,  but  failed  of  recovery  through  adjudication  that  the  bonds 
were  void.    Citizens'  Sav.  &  Loan  Ass'n  v.  Perry  County,  156  U.  S.  698, 

15  Sup.  Ct,  547,  39  L.  Ed.  685.  Subsequently  (Stebbins  v.  Perry  Co., 
167  111.  667, 47  N.  E.  1048)  other  parties  brought  suit  against  the  coun- 
tv  for  cancellation  of  the  stock  received  in  exchange,  and  "btnined  a 
decree,  upon  which  the  shares  were  canceled  October  25,  189<,  and 
returned  to  the  appellee.  On  April  15,  1898,  this  appellant,  under  its 
former  name,  brought  suit  against  the  appellee  to  obtain  certificates 
to  be  issued  in  its  favor  for  400  shares  of  the  canceled  stock,  resulting 
in  a  decree  accordingly,  May  16,  1903,  which  was  subsequently  per- 
formccl  bv  the  appellee.  The  rlividends  for  which  recovery  is  snuq^ht. 
if  in  any  sense  applicable  to  the  void  issue  to  the  county,  were  declared 
long  prior  to  the  last-mentioned  proceedings  on  behalf  of  the  appel- 
lant claiming  an  equity  in  that  issue  of  stock.  The  bill  states  this  date 
indefinitely  as  the   day  of  ,  1896/*  al^ugh  it  was  con- 
ceded upon  the  argument  that  the  actual  date  appears  of  record  in 
liooks  and  reports  of  the  railroad  company  as  September  29,  1805. 
Demand  of  ])a\!nent  was  made  by  the  appellant,  as  averred,  on  Julv 
28,  1905,  and  this  suit  was  not  commenced  until  March  14,  190fi.  The 
bill  is  silent  upon  any  reference  in  the  prior  litigation  to  the  benefit  of 
any  dividends  which  may  have  been  earned  or  declared  upon  the  stock 
there  claimed ;  and  if  omitted  from  that  controversy,  no  explanation 
appears,  unless  the  above-mentioned  general  averments  that  the  ap- 
pellant was  not  ill  formed  of  the  declaration  of  a  dividend  until  1905 
are  sufficient  to  that  end. 

Thus  the  time  which  elapsed  between  the  declaration  of  the  divi- 
dend and  the  filing  of  this  bill  exceeds  10  years,  either  under  the  con* 
ceded  fact  of  the  actual  date  of  dividend,  or  under  the  rule  applicable 
to  the  indefinite  time  mentioned  in  the  bill  which  would  require  such 
interpretation.  Treated  as  a  cause  of  action  which  accrued  in  favor 
of  the  appellant  when  the  dividend  was  declared,  suit  for  recovery 
was  barred  by  the  statute  of  limitations  in  Illinois,  whether  the  obliga- 
tion is  one  arising  upon  implied  contract,  or  in  writing  under  the  re»- 
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olution  of  the  directors,  as  variously  designated  in  the  authorities  dted, 

respectively,  in  the  briefs.  The  provisions  referred  to  are  sections 
15,  16,  c.  83,  Hurd's  Rev.  St.  19Uo  (2  Starr  &  C.  Ann.  111.  St.  1896, 
\2d  Ed.]  pp.  2G25,  Sfl'U),  with  the  limitations  of  five  years  {section  15) 
"on  unwritten  contracts,  express  or  implied,"  and  ten  years  (section  16) 
**on  bonds,  promissory  notes,  ♦  ♦  *  written  contracts,  or  odier 
evidence  of  indebtedness  in  writing."  Assuming  that  demand  and 
fusal  of  payment  were  needful  to  authorize  a  suit  for  the  divicfend,  ei- 
ther at  law  or  in  equity,  tlie  dcMiiand  must  be  rrulc  witliin  a  reasonable 
time  to  save  from  this  bar  (Baker  v.  Brown,  IS  111.  01,  93.  and  ati- 
thorities  cited),  and  unless  so  made  "the  claim  is  considered  stale,  and 
no  relief  will  be  granted  in  a  court  of  equity."  Codman  v.  Rogers, 
10  Pick.  (Mass.)  11%,  120;  1  Wood  on  Limitations  (2d  £d.)  S  11^- 
These  provisions  are  not  controlHncf.  however,  upon  the  question  of 
laches  in  equity,  although  the  peritxls  of  statutor}'  limitation  are  fre- 
qiif  Titlv  adopted  therein,  by  way  of  analogy,  as  tests  of  prima  facie 
stalt  ntss  of  the  demand. 

The  rule  of  negligence  above  referred  to,  which  forbids  aid  to  stale 
demands  where  the  claimant  "slept  on  his  rights,  and  shows  no  excuse 
for  his  laches  in  asserting  them,*'  is  independent  of  the  statute  of  limi- 
tations, and  the  tests  of  laches  conform  to  the  principles  of  equity,  not 
to  the  rigid  niles  of  the  common  law  which  govern  the  question  of 
limitation.  So  the  mere  lapse  of  time,  however  important  in  the  con- 
sideration, may  not  amount  to  laches  in  the  view  of  equity  when  other 
circumstances  are  shown  which  exclude  the  imputation  of  negligence 
and  laches.  The  solution  in  each  case  rests  upon  its  circumstances, 
and  laches  mav  appear  and  bar  relief,  although  the  delay  is  less  than 
the  period  limited  bv  statute.  Speidel  v.  Henrici,  120  U.  S.  377,  3S7, 
7  Sup.  Ct.  61U.  30  L.  Ed.  718;  Alsop  v.  Riker,  155  U.  S.  44S.  IGO,  n 
Sup.  Ct  1G2,  39  h.  Ed.  218 ;  Patterson  v.  Hewitt,  195  U.  S.  309,  319, 
25  Sup.  Ct.  35,  49  L.  Ed.  214. 

In  so  far,  therefore,  as  these  statutory  periods  may  serve  as  criteri- 
ons  of  staleness  in  equity-impart  from  their  force  as  statutory  bars, 
either  in  law  or  ecpiity — it  is  not  essential  to  determine  which  period 
api'lic^  to  a  riirht  of  acti->n  for  dividends  in  the  common-law  sense,  as 
the  alleged  cause  of  action  either  accrued  more  tlian  10  years  before 
the  filing  of  the  bill,  or  it  was  then  within  the  power  of  me  appellant 
to  demand  and  enforce  its  assumed  equities.  Nor  is  It  needful  to  de- 
cide  the  questions  discussed  in  the  briefs  whether  the  statute  of  liiTii« 
tations  operates  as  an  independent  bar  under  the  avcnnents  of  tnis- 
te<"^bip  in  respect  of  stock  and  dividends.  The  consideration  of  laches 
involve^  all  of  these  elements,  and  if  facts  appear  which  excuse  the 
delay  and  free  the  claimant  from  fault  or  neglect  therein,  with  the 
equities  in  his  favor,  he  is  not  chargeable  with  laches  through  the  lapse 
of  time  alone.  On  the  other  hand,  if  such  long  delay  is  not  thus 
cleared,  within  the  recocjiized  princi]ilcs  of  equity,  from  the  prima 
facie  want  of  diligence,  laches  is  manifest,  and  the  way  of  equity  is  not 
open  for  relief,  without  reference  to  the  force  of  any  statute  of  iirm- 
tations. 

When  the  alleged  dividend  of  1806  (1895)  was  declared  "upon  die 
common  stock  of  the  defendant" — ^with  neither  express  recognition  of 
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the  1,000  shares  issued  to  Perry  county  as  a  valid  issue  or  obligation, 
nor  intention  to  include  it  therein,  averred  in  the  bill — the  invalidity 
of  the  bonds  issued  by  Perr^  county  in  exchange  for  the  stock  had 
been  adjudicated  and  all  parties  so  understood  their  status.  The  pro- 
ceedings to  have  the  stock  canceled  had  long  been  pending,  with  can- 
cellat'on  then  decreed  in  the  circuit  court,  and  the  attitude  of  the  ap- 
pellee in  denial  of  obligation  upon  such  stock  was  manifest  and  un- 
niistakable,  not  only  through  such  proceeding  on  behalf  of  a  stock- 
holder, but  in  the  alleged  exclusion  of  such  stock  from  dividend 
payments.  Moreover,  £is  stock  was  canceled  October  35,  1897,  un< 
der  final  decision  and  mandate  of  the  state  Supreme  Court.  The  equi- 
ties sub*;cquently  set  up  and  established  in  favor  of  the  appellant  in 
400  shares  of  such  stock  were  manifestly  ignored  by  the  appellee  at 
this  stage,  and  left  no  room  for  the  appellant  to  rest  on  the  assump' 
tion  that  such  equities  would  be  recognized  by  the  appellee,  in  pay- 
ment of  dividends  or  otherwise,  without  suit.  Understanding  on  the 
part  of  the  appellant  to  that  effect  clearly  appears  in  the  suit  referred 
to,  which  was  promptly  instituted,  April  15,  1808,  to  enforce  its  al- 
leged equities,  and  was  contested  vigorously.  Denial  of  equity  in  any 
dividends  earned  or  declared  upon  the  stock  was  equally  manifest  in 
this  attitude  of  the  appellee,  and  the  onlv  excuses  offered  in  the  pres- 
ent bill  for  the  failure  to  prosecute  a  claim  for  dividends,  either  in 
that  suit  or  separately,  are  the  fpeneral  averments  before  mentioned: 
(1)  Of  want  of  notice  of  such  dividends;  (2)  that  the  appellee  ''con- 
cealed the  same";  (3)  that  the  appellant  "exercised  reasonable  dili- 
gence, but  did  n^t  Icnrn  of  the  same '  until  July,  1905. 

The  rule  is  elementary  in  equity  pleadinrj-  that  material  facts  must 
be  distinctly  stated  in  the  bill,  not  mere  deductions  of  the  |)lcader  as 
to  Jtheir  effect,  and  witliout  such  groundwork  of  fact  these  general 
averments  are  insufficient.  As  pointed  out  and  exemplified  in  the  well- 
considered  case  of  Hardt  v.  Heidweyer,  supra,  such  averments  of  ig- 
norance, concealment,  and  diligence,  with  no  facts  Stated  to  test  their 
truth  and  worth,  do  not  aid  the  bill,  and  furnish  no  escape  from  the  im- 
puted laches  arising  from  the  delay.  Presumptively,  aside  from  admis- 
sions of  fact  at  the  bar,  the  dividend  was  declared  by  resolution  entered 
of  record,  and  likewise  reported  to  the  Railroad  &  Warehouse  Commis- 
sion of  the  state,  in  due  course,  as  an  item  within  the  direction  of  sec- 
tion 6  of  the  legislative  enactment  in  force  after  July  1,  1871,  pre- 
served in  chapter  114  (section  172)  Kurd's  Rev.  St.  1905  (3  Starr  &  C. 
Ann.  111.  St.  1896,  p.  3304).  In  any  view,  however,  no  fact  is  stat- 
ed which  tends  to  show  either  suppression,  withholding  information, 
reasonable  cause  for  ignorance,  or  diligence  in  inquiry  or  claim.  With 
the  fact  of  dividend  declaration  thus  open  to  discover>'  on  examina- 
tion, if  not  either  notorious  or  inferable  under  the  circumstances,  the 
neglect  to  make  claim  for  them  is  without  equitable  excuse.  If  the 
appellant  v/as  entitled  to  an  interest  in  such  dividends,  through  its 
efpiitics  in  the  stock,  it  was  equally  a  present  r'v^ht  of  action,  which 
should  have  been  brought  into  the  suit  then  commenced  ;  and  in  no 
event  postponed,  in  demand  and  suit,  as  disclosed  in  the  present  bill. 
If  the  right  arose,  as  averred,  through  a  trust  relation  in  respect  of 
the  stock,  the  trust  was  the  same  which  was  there  disputed  and  liti- 
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gated — it  rested  solely  upon  the  then  existing  fact,  not  upon  the  eventu- 
al adjudication — and  postponement  of  the  one  claim  for  judicial  de- 
terminatioti  (.f  the  Other  was  neither  needful  nor  equitable  under  the 

circumbtaiiccs. 

In  reference  to  the  general  rule  that  Itmitatioiis  do  not  run  upon 
claims  arising  through  relations  of  trust,  upon  which  the  appellant 
relies,  the  plain  disavowal  of  any  such  trust  by  the  appellee,  as  before 

mentioned — in  its  in«;istence  npon  adver'^e  rif^ht  to  the  stock  when  de- 
manded, if  not  before — raised  the  well-recognized  exception  to  such 
rule,  if  otherwise  applicable  to  the  trust  in  question,  so  that  reason- 
able promptness,  both  in  demand  and  suit,  became  imperative  for 
equitable  relief,  and  the  inaction  and  delay  thereafter  "opened  the  door 
to  the  defense  of  laches."  Speidel  v.  Henrici,  120  U.  S.  377,  386,  T 
Snp.  Ct.  niO,  30  L.  Ed.  718,  and  authorities  reviewed;  Patterson  v. 
Hewitt,  ir»5  U.  S.  309.  m,  25  Snp  Ct.  o.".,  19  L.  Ed.  214. 

We  are  of  opinion  that  the  avcrniciits  of  the  bill  disclose  gross  laches 
on  the  part  of  the  appellant,  and  that  no  error  appears  in  the  dismissal 
for  want  of  equity.  The  decree,  accordingly,  is  affirmed. 
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In  re  LETSON. 

(Circuit  Court  of  AppealB,  Eiglitb  Circuit   October  19.  1907^ 

No.  72. 

1.  BAIfmiTPTCT— HomWTCAD— PlFBORABE  WXTEI  NONBSBIFT  FUNM. 

Tn  the  absence  of  f\  local  rule  to  the  contrary,  the  mere  tipe  by  an  In- 
solveut  of  iiouexempt  funds  or  assets  in  acquiring  a  tiomestead  does  not 
make  It  subject  to  the  claims  of  bis  creditors  tn  bankroptcy. 

[icd.  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  6^  Baiikniptcy«  li 

2.  Sami: — An.TrnTCATTOx— MATTKR5?  CoNci.rnED. 

An  adjudication  of  bankruptcy  on  a  petition  charging  different  acts 
of  bankruptcy,  and  which  does  not  sliow  upon  wiilch  one  It  proceeded, 
does  not  render  either  charge  res  judicata  In  the  further  proceedlngai 

3.  Same — Rfvifw— PFrrmoN  to  Revise. 

The  decision  of  a  district  court  reversing  that  of  a  referee  finding  ttiat 
a  bankrupt  waa  guilty  of  fraud  In  a  transaction  does  not  oeceaaartly  In- 
rolvo  a  qnostloTi  of  hiw  so  n*^  to  be  revlowal)lo  on  a  petition  to  revise, 
where,  so  far  as  shown  by  the  record,  there  uiay  have  been  a  couHict  of 
testimony  aa  to  the  facts. 

[Ed.  Note— ApiH>ai  and  MTlew  In  bankruptcy  casea^  see  note  to  In  r» 
Eggert,  43  a  a  A.  9.) 

4.  SAMB— RiOHTS  OF  Trt^stff. 

There  exists  no  six'clal  trust  relation  between  a  bankrupt,  and  his  cred- 
itors durlnir  the  four  months  preceding  the  bankruptcy  which  entitles 
his  tTiistoo  to  nvnld  his  traiifsacf ions  durini:  that  time  On  grounds  Other 

than  those  si>ocinoil  in  tlie  bankruptcy  act. 

5.  Sahe— Exemptions— Estoppel  to  Appeal. 

The  fact  ^hnt  a  bankrupt  accepted  the  benefit  of  an  order  of  a  referee^ 

allowiii;;  hhii  corlain  iKTf*3nal  proi)erty  exemptions,  does  not  preclude  him 
from  appealing  from  a  part  of  the  same  order  relating  to  his  bomest^d 
exemption. 
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On  Petitioii  for  Review. 

Charles  West  (Winfidd  Scott,  on  the  brief),  for  petitioner. 
James  K.  Beauchamp  and  R.  L.  Denton,  for  respondent. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Jiid^e.  This  is  a  controversy  between  the  bank- 
nipt  and  the  trustee  over  a  tract  of  land  in  Garfield  coiintv,  Okl.. 
claimed  by  the  former  as  a  homestead.  The  referee  found  that  Ihe 
bankrupt  purchased  the  land  while  insolvent  and  within  the  four 
months  preceding  the  commencement  of  the  bankruptcy  moceedings, 
and  that  in  doings  so  he  used  for  part  of  the  purchase  price  nonexempt 
propertv'.  with  intent  to  cheat  and  defraud  his  creditors.  The  referee 
ordered  that  the  land  be  set  aside  as  a  homestead,  but  subject  to  a 
charge  in  favor  of  the  trustee  for  the  amount  and  value  of  the  diver- 
sion from  nonexempt  assets.  Upon  certification  the  District  Court 
held  the  land  to  be  a  homestead  free  from  the  charge,  and  the  trustee 
thereupon  presented  to  this  court  a  petition  to  revise  in  matter  of  law. 

In  tiie  absence  of  a  local  rule  to  the  contrary,  and  there  is  none  in 
Oklahoma,  the  mere  use  by  an  insolvent  of  nonexempt  funds  or  as- 
sets in  acquiring  a  homestead  does  not  make  it  subject  to  the  claims 
of  creditors.  Assuming  the  rule  to  be  otherwise  when  there  is  an 
intent  to  cheat  and  defraud  creditors,  it  should  be  said  that  the  ex- 
istence of  such  intent  was  disputed  in  the  case  before  us.  The  ref- 
eree found  it  existed;  the  District  Court,  upon  the  same  evidence, 
found  it  did  not  exist,  for  such  is  the  effect  of  its  general  finding  in 
favor  of  the  bankrupt.  Upon  a  petition  to  revise,  questions  of  law 
can  be  considered,  but  not  disputed  questions  of  fact,  and  the  inquiry 
here  is,  was  there  error  of  law  in  the  proceedmgs  below?  As  to 
this  the  trustee  says; 

1.  That  a  fraudulent  diversion  of  nonexempt  assets  in  acquiring 
the  homestead  was  charged  by  the  creditors  in  the  original  petiti  on 
as  an  act  of  bankruptcy,  and  the  adjudication  which  followed  ren- 
dered that  fact  res  ad  judicata,  and,  therefore,  as  matter  of  law,  not 
to  be  further  denied.  Ayrcs  Cone,  138  Fed.  778,  71  C.  C.  A.  144. 
But  there  were  five  other  distinct  acts  of  bankruptcy  charged  in  the 
creditors'  petition,  and  the  record  Hoc-?  not  show  upon  which  the  ad- 
judication proceeded;  therefore  the  matter  is  at  large.  Russell  v. 
Place,  94  U.  S.  606,  21  L.  Ed.  214;  JEtna.  Ufe  Ins.  Co.  v.  Board  of 
Com'rs,  117  Fed.  S2,  54  C.  C.  A.  468.  The  adjudication  in  bankruptcy 
was  in  general  terms,  and  it  might  well  have  been  authorized  by  proof 
of  any  one  or  more  of  the  other  acts  charged.  The  controversy  here 
is  not  that  in  the  oripnal  proceeding.  The  adjudication  in  bankruptcy 
stands  admiued  and  uncontested,  and,  for  au^ht  the  record  shows, 
it  may  have  proceeded  upon  a  ground  wholly  disconnected  from  the 
acquisition  of  the  homestead. 

2.  That  the  District  Court  did  not  disturb  the  finding  of  the  referee 
that  the  bankrupt  was  guilty  of  fraud.  Not  so.  All  the  evidence 
before  the  referee  was  certified  to  the  court  and  examined  by  it  de 
novo,  with  the  result  that  the  decision  of  the  referee  was  reversed, 
and  the  land  declared  a  homestead  free  of  all  claims  of  the  trustee. 
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The  conclusion  of  the  court  negatives  the  existence  of  fraud.  All 
the  evidence  upon  which  the  referee  and  the  court  acted  is  not  before 

us,  and  we  cannot  say  that  they  merely  drew  dilTerent  legal  deduc- 
tions from  undisputed  facts.  The  record  not  showing  to  the  con- 
trary, tliere  may  liave  been  a  conflict  in  the  evidence  on  the  issue  of 
fraud,  and  in  that  event  a  review  could  not  be  secured  by  petition  to 
revise. 

3.  That  the  rule  is  that  during  the  four  months  preceding  the  filing 

of  a  petition  in  bankruptcy  the  bankrupt  holds  hi?  nnnexempt  property 
in  trust  for  his  creditors,  and  in  case  of  breach  of  the  trust  the  credit- 
ors or  their  representative — ^the  trustee  in  bankruptcy — possess  tlie 
usual  remedies  of  cestuis  que  trust  including  the  right  to  follow  all 
such  property  wherever  it  can  be  discovered  and  identified  in  original 
or  altered  form.  This  is  altogether  a  misconception.  The  bankrupt 
and  his  creditors  sustain  no  such  relation  before  the  filing  of  the  peti- 
tion. Upon  the  appointment  and  qualification  of  the  trustee,  his 
title  relates  back  to  the  time  of  the  adjudication,  and  his  rights  and 
remedies  as  to  property  previously  disposed  of  are  definitely  defined 
and  limited  by  the  bankruptcy  act. 

4.  That,  because  ^e  bankrupt  accepted  and  disposed  of  two  horses 
set  off  to  him  as  exempt  by  the  referee,  he  waived  his  right  to  com- 
plain of  the  referee's  action  as  to  the  homestead.  This  contention  is 
also  erronenus.  Though  both  matters  were  heard  by  the  referee  at 
the  same  time  and  were  covered  by  the  same  order,  tliey  were  wholly 
independent  of  each  other.  The  case  does  not  fall  within  the  rule 
that  an  acceptance  of  the  benefits  of  a  decree  or  order  prediides  one 
from  complaining  of  its  burdens. 

The  petition  to  revise  is  denied. 


(157  M  80.) 

SUN  PUB.  C50.  V.  LAKE  ERIE  ASPHALT  BLOCK  CO. 
(Clzeult  Court  of  Appeals^  Slxtb  drcmt  NovemDer  27,  1007.) 

No.  1.048. 

L  Wbtt  ov  EkBOR-^RcvnEw-^TTCsnoNS  CoirsiDnBD. 

T!  nt  a  verdict  Is  ag.ifnKt  tlie  weight  ot  tbB  evideoee  cannot  be  asBtgD* 

tHl  as  error  In  the  federal  courts. 

2.  Samk— Questions  Presented  fob  Review. 

To  entitle  a  party  to  aMB\gn  a»  error.  In  an  npix'llate  conrt.  that  there 

was  no  evldenr^  !n  support  of  the  verdict  rcndercHl,  the  question  must 
have  been  presented  to  the  trial  eourt  by  a  motion  for  direetiou  ot  a  ver- 
dict, and  due  exception  taken  to  Its  refosal. 

3.  BAin— Admissibility  of  Evidence. 

To  render  tbe  niliiiErs  of  a  trial  eourt.  ndmlttinp:  or  rejeeHng:  evldenee, 
reviewable  on  a  writ  of  error,  the  record  uiuat  show  an  exception,  taken 
to  each  rnllng,  aesigned  as  error,  and,  where  an  ohjectton  was  snstatDed 

to  a  question,  the  answer  exiHTted. 

[Ed.  Note. — ^For  eases  in  point,  see  Cent.  Dig.  voL  2.  Appeal  and  Error, 
tt  1503,  1504.] 

4.  Saxb— PBBSCRTAnoir  or  Qvcstioiis  to  Lowns  Gonnv. 

Where  It  was  agreed  between  counsel  thnt  certain  printed  artiek*-  -jhnrM 
he  taken  hy  tbe  Jury,  error  eanuot  be  assigned  t>eeause  they  were  uat  00 
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taken,  where  no  reqnest  Uierefor  was  made  to  the  oonrt,  and  oosiae* 

qoently  no  rnllng  nmdf^. 

(Ed.  Note.— For  cases  in  point,  aee  Cent,  Dig.  yoL  2»  Appeal  and  Error, 
i  1418.] 

6L  Sams— Bitvnw— I>iBcnnoif  or  Lowbb  Ooubt. 

The  refusal  of  a  court  to  postpone  a  trial  becatise  of  tho  nbsence  of  one 
of  a  party's  counsel  is  discretionary,  and  not  reviewable  on  a  writ  of  er- 
ror. 

[FA.  Nota^For  caaaa  in  poln^  fee  Oent  Dig.  ?oL  8,  Appeal  and  Brror, 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Allen  Andrews  and  Miller  Outcalt,  for  plaintiff  in  error. 

Warren  Gard,  for  defendant  in  error. 

Before  LURTON,  SEV£R£NS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiff  (now  defendant  in  error) 
sued  the  defendant  below  to  recover  damages  for  the  publication  in 
the  "Hamilton  Sun"  at  Hamilton,  Ohio,  of  an  alleged  false  and  mali- 
cious libel  of  and  concerning  the  plaintiff's  method  of  doing  business, 
and  the  quality  of  the  material  which  it  supplied  for  the  paving  of  streets 
in  cities  and  villages,  and  particularly  the  material  whidi  it  was  supply- 
in*^  to  one  Andrews,  who  was  about  to  put  down  a  pavement  in  a  cer- 
tain street  in  Ilatnilton  under  a  contract  with  the  city.  The  libelous 
matter  complained  of  was  this : 

Awful.  Of  all  tiie  poor,  wortliles.s,  rotten  material  tliat  could  possibly  mas- 
qtierade  under  the  pretraae  olF  betaff  paving  material,  the  bloek  asphalt  plied 
upon  East  High  street  for  use  In  pavhit,'  thnt  street,  if  the  people  cnti  be  ^agpcd, 
is  the  worst.  It  stands  no  test  at  all.  As  a  matter  of  fact,  tlie  ciiemical  tests, 
the  preesnre  testae  and  the  teats  of  common  sense  Show  that  ttie  *new*  block 
asphalt,  piles  of  which  are  stacked  upon  East  Hlph  street  and  Ross  street,  Isn't 
as  good  as  the  old  disgraceful,  discredited,  and  disintegrating  stuft  that  makes 
this  town  the  lanRhin^  stock  of  the  state  now. 

*'?'rnn(l  But  the  block  nsiihalt  that  thor  are  trjin::  fo  put  down  on  East 
High  street  and  on  Ross  street,  which  is  aljown  to  be  even  poorer  la  quality 
than  the  old  Mock,  Is  but  three  Inches  thl<9c  and  costs  |2.2i  a  square  yacd. 
Don't  you  know  there  is  fraud  sticking  out  of  that?  Don't  you  know  that  the 
court  was  deceived  when  the  Scott  caae  was  heard? 

"Oommon  Sense.  TO  Bir.  Mather  and  Mr.  Krone;  members  of  the  board  of 
publf'-  M  rvice:  The  people  are  appealing  to  you  to  piLvent  the  laying:  of  this 
discredited  and  fraudulent  material  In  this  city.  The  aspbalt  block  people 
have  deceived  yon  as  well  as  the  pnbHc.  The  contractor's  puri>ose  in  putting 
down  an  Inffrior  grade  of  three  Inch  block  here;  not  flie  block  that  thiQr  testi- 
fied about  In  court — ^not  the  block  that  they  represented  to  you." 

The  answer  of  the  luiblisbinc;  company  admitted  the  publication,  but 
denied  all  other  allegations  of  the  petition,  such  as  concerned  the  mo- 
tive, the  damap^cs,  and  the  falsity  of  the  statements  in  the  pubHci:*ion, 
which  statements  the  defendant  averred  were  true,  and  were  a  reason- 
able statement  of  facts  which  were  of  general  interest  to  the  public. 
There  was  a  trial  by  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff 
in  the  sum  of  $4,000.  A  motion  for  a  new  trial  was  made  and  denied. 
Thereupon  judgment  was  entered  on  the  verdict 

The  case  has  been  argued  upon  four  assignments  of  error.  In  the 
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order  pursued  by  counsel  for  the  plaintiff  in  error,  the  first  contentioo 

is  tliat  the  verdict  was  manifestly  against  the  weight  of  the  evi<ience. 
In  the  appellate  courts  of  the  United  States  this  cannot  be  assigned  as 
error.  It  is  a  legitimate  ground  for  a  motion  for  a  new  trial  in  the 
Circuit  Court;  but  its  disposition  tiicre  is  final.  Under  this  assign- 
ment, it  is  also  urged  that  there  was  no  evidence  in  support  of  a  ver* 
diet  and  judgment  for  damages.  But  no  foundation  was  laid  in  the 
court  below  on  which  to  rest  a  complaint  in  the  appellate  court.  There 
was  no  motion  mndc  nt  the  rinse  of  the  evidence  for  a  peremptory'  in- 
struction to  the  jury,  or  any  request  preferred  to  the  court  for  any  in- 
struction upon  the  subject,  and  no  exception  taken  to  the  instructions 
given  to  the  jury.  In  this  court  only  errors  in  law  can  be  considered ; 
and,  in  order  to  raise  a  question  of  the  correctness  of  the  rulings  of 
the  judge  on  the  trial,  an  exception  nut  be  taken  thereto  at  the  time, 
and  appear  in  the  bill  of  exceptions.  We  may,  without  impropriety, 
add  that,  in  the  present  case,  whatever  we  might  think  of  its  sufficiency 
and  weight,  there  was  some  evidence  upon  the  question  of  damages 
which  went  to  the  jury  for  its  consideration.  Whether  or  not,  in  a 
case  of  this  character,  and  constituted  in  respect  of  parties  as  this  is, 
punitive  damages  are  recoverable — a  question  much  discussed  by  coun- 
sel for  plaintiff  in  error  in  their  brief — we  do  not  inquire;  for,  al- 
though the  court  charged  tliat  the  jury  might  g^vc  such  damages,  no 
exception  was  taken  to  the  instruction. 

One  of  the  assignments  of  error  complains  of  the  action  of  the  court 
in  refusing  to  permit  the  witness  Doran  to  answer  the  following  ques- 
tions: 

"State  to  tho  jury,  what  proposition.  If  any*  was  made  by  the  property  owikf 

crs  to  tlio  board  of  public  ^'fTvice  at  thfxt  moctlnfr  to  joia  togiethar  and  bave  a 
disinterestsd  cbemlst  employed  to  analyze  tbese  blocks'/ 

**Toa  may  state  to  the  Juiy  what  was  the  appearance  to  yon— to  any  casual 
obson-er— of  TTl-h  afreet,  that  had  heon  paved  a  few  years  befbie  with  tbti 

block  asphalt,  sold  by  Mr.  Birehenal  to  the  city?" 

— to  which  ruling  tlie  bill  of  exceptions  states  the  defendant  then  and 
there  excepted.  There  were  two  rulings,  each  rejecting  particular 
questions  relating  to  different  subjects.  To  which  ruling  the  exception 
relates  does  not  appear.  The  eleventh  rule  of  this  court  (150  Fed. 
xxvii)  requires  that  the  party  assigning  errors  "shall  set  ont  separately 
and  particularly  each  error  asserted  and  intended  to  be  uiged'^ ;  and, 
"when  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  snhstance  of  the 
evidence  admitted  or  rejected.**  When  the  evidence  is  rejected,  it  is 
incumbent  on  counsel  to  make  the  record  show  that  he  stated  to  the 
court  what  answer  he  expected  the  witness  would  make;  otherwise, 
it  does  not  affirmatively  appear  that  the  party  suffered  any  injury 
from  not  having  the  answer.  Neither  of  these  requirements  have  been 
complied  with.  ^Moreover,  it  appeared  that  the  paving  done  m  High 
street  several  years  before  was  done  witli  block  asphalt  supplied  by  an- 
other company  having  no  relation  to  the  plaintiff;  and,  althou'^di  the 
same  person  wIk)  formerly  acted  as  the  agent  of  the  otlier  company  was 
now  acting  as  the  agent  of  the  plaintiff,  this  fact  did  not  make  the 
plaintiff  responsible  for  the  old  paving,  and  would  afford  no  justification 
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for  impugning  the  character  and  business  methods  of  the  plaintiff, 

and  the  material  supplied  by  it.  It  was  res  inter  alios,  and  wholly  ir- 
relevant. Besides,  the  libel  did  not  charge  that  the  board  of  public 
service  was  acting  fraiulnlently.  The  charge  was  that  the  plaintiff 
was  the  party  committing  the  fraud  by  deceiving  the  board.  Evidence 
that  the  board  declined  to  co-operate  in  obtaining  a  chemical  analysis 
was  therefore  irrelevant. 

The  plaintiff's  counsel  offered  in  evidence  certain  other  publications 
by  the  defendant  to  show  malice  in  publishing  the  libel  complained  of. 
Certain  extracts  were  read  by  counsel,  and  cotirsel  for  defendant  ob- 
jected to  the  omission  of  the  context,  but  tinally  waived  tlie  objection 
upon  an  agreement  that  the  jury  might  take  with  them,  when  they 
should  retire,  the  whole  of  the  publications  so  offered.  But,  when  the 
jury  went  out»  these  publications  were  not  handed  to  them,  perhaps 
by  oversight  of  counsel  for  both  sides.  No  request  was  made  to  the 
court  in  that  behalf,  and,  of  course,  no  order  was  made  or  exception 
taken.  It  is  assigned  as  error  that  the  publications  were  not  sent  out. 
But,  as  this  was  a  privilege  saved  to  the  defendant,  it  was  incumbent 
on  its  counsel  to  see  that  the  advantage  should  be  pursued.  At  all 
events,  there  is  nothing  in  the  episode  which  exhibits  any  error  in  law 
on  the  part  of  the  court. 

Another  complaint  is  that  the  defendant  was  forced  to  go  to  trial 
without  the  assistance  of  one  of  its  counsel.  It  had  employed  two 
firms  of  lawyers,  one  a  local  firm  and  the  other  from  Cincinnati.  The 
member  of  the  latter  firm  who  had  been  relied  upon  to  assist  in  the 
trial,  being  ill,  was  not  in  attendance,  but  his  paruier  and  the  local 
counsel  were  present  when  the  case  came  on  for  trial.  A  poslponement 
was  asked  for  by  the  defendant;  but  the  court  being  of  opinion  that 
the  defendant  was  sufficiently  represented  by  counsel,  declined  the  re- 
quest and  the  trial  proceeded.  Error  i'?  assigned  upon  this  refusal  to 
postpone.  It  was,  however,  a  matter  within  the  discretion  of  the  courtf 
and  its  action  is  not  reviewable  here  on  a  writ  of  error. 

Tlie  juiigment  of  Liic  Circuit  Court  must  be  affirmed,  with  cuaLs. 


<157  Fed.  83.) 

ROSENTHAL  v.  TINE  HILL  COXSOL.  MIXING  CO.* 

(Circuit  Court  of  Appeals,  NlnUi  Circuit   November  4,  1907.) 

N<K  1,431. 

JBhriDlNCE— Burden  of  Pboof— Necessity  ok  CoMrETENT  Evidence  to  Sustain. 
In  aa  action  by  a  eori>oration  against  its  agent  to  charge  him  with  a 
balance  of  money  advanced  to  him  to  be  used  for  plaintiff  and  not  ac^ 
counted  for,  where  the  receipt  of  tlie  sums  alleged  to  have  boon  so  adv.inccd 
was  put  In  Issue  by  defendnut.  the  burden  of  proving  such  advances  rested 
upou  the  plaintiff,  and  was  uot  sustained  by  the  introduction  In  evidence 
of  defendant's  aeci  nut  is  shown  on  plaintifTs  boolcs,  where  iis  secretary 
testified  tbnt  nnny  of  tho  t](A)\t  items  In  such  account  were  entered  by  hlra 
on  hearsay  and  without  any  knowledge  on  his  part  as  to  their  correctness; 
nor  was  the  defendant  In  such  case  called  upon  to  Introduce  evidence  to 
Impeach  the  correctness  of  ru(  h  entries. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig,  rot  20,  Evidence,  H  116, 
117.] 

•Rehearing  denied  February  24.  1008. 
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In  Error  to  die  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Edmund  Tauszky,  for  plaintiff  in  error. 

Bert  Schlesinger  and  Peter  A.  Breen,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Grcuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT.  Circuit  Judjre.  On  September  27.  1904,  the  defendant 
in  error  commenced  aii  action  ag^ainst  the  plaintiff  in  error  to  recover 
the  sum  of  $9,410.61.  It  was  alleged  in  the  complaint  that  between 
September  28, 1901,  and  June  20, 1903,  tiie  defendant  in  error  intrusted 
to  the  plaintiff  in  error,  as  its  agent  and  superintendent,  sums  of  money 
aggregating:  $11,066.16,  to  be  expended  for  its  use  and  benefit  in  the 
development  of  certain  mining  properties,  and  that  said  money  had 
not  been  all  so  expended,  but  that  $0,410.G1  had  been  converted  by 
the  plaintiff  in  error  to  his  own  use.  The  answer  admitted  the  re- 
ceipt from  the  defendant  in  error  of  $43,544.24  and  no  more.  It  de- 
nied the  conversion  of  any  portion  of  the  same  hy  the  plaintiff  in  er- 
ror, and  alleged  that  on  July  22,  1903,  an  account  was  stated  between 
the  plaintiff  in  error  and  the  defendant  in  error  concerning  the  matters 
referred  to  in  the  cnrui)laint.  and  upon  such  statement  it  was  found 
that  the  plaintiff  in  error  was  not  indebted  to  the  defendant  in  error  in 
any  sum  whatever,  but  that,  on  the  other  hand,  the  latter  was  indebted 
to  the  former  in  the  sum  of  $3,040.88,  for  which  he  demanded  judg- 
ment. The  jury  returned  a  verdict  against  the  defendant  in  this  case 
for  $9.:)10.<n.  upon  which  verdict  judc:nient  for  that  amount  was  en- 
tered in  plaintiff's  favor,  the  verdict  being  based  upon  the  testiniony 
of  tiie  company's  secretary  to  the  effect  that  that  was  tlie  dittcrence  be- 
tween the  amount  of  money  the  company  had  intrusted  to  the  defend- 
ant and  the  amount  of  his  disbursemetits  according  to  the  vouchers 
and  receipts  returned  by  him.  The  court  below  held,  on  a  motion 
made  for  a  new  trial,  that  the  verdict  was  contrary  to  the  evidence^ 
saying  in  its  opinion : 

•  riio  books  of  account  were  admitted  In  evidence.  On  pnfire  52  of  the  ledg- 
er the  d<'l>i(s  are  $3«.a45.69.  The  cr«»<lits  iipon  tbat  pairo  amount  to  $34,732.lS. 
This  allows  a  debit  baiauce  against  the  defendant  of  $1  j  r.  r  i.  On  page  54 
the  defendant  !r  chnrpfil  ?7.7in.4G  and  is  credited  with  ?7.4:{,3.  leavin;;  .«i  iloblt 
bniance  of  $2nT.4t}.  The  $1,013.51  shown  In  the  account  of  the  defendant  on 
pa^ro  52  and  the  $287.46  shown  In  his  account  on  page  M,  make  a  tot^I  of 
$l.M'f».;>7.  1  liavf  conclnded  that  the  pialntiff  is  entitled,  npon  the  pr'>ofj;.  to 
this  amount,  and  no  more.  I  quote  from  the  testimony  of  J.  Franli  Muse  as 
follows:  *Q.  Do  Plalntirs  Exhibit  412  and  PlalntHTs  Ezbibit  411  contain  tbe 
entries  of  each  Item  for  whleh  von  claim  money  was  sent  to  the  defendant?  A. 
XeSL  Q.  Do  those  boolcs  contain  entries  of  each  item  which  was  paid  out  by 
the  defendant,  and  for  wbich  yon  claim  you  never  received  a  receipts  A. 
Yos.*  This  testimony  was  supplenK'nted  by  that  of  the  defendant,  who  tes- 
tittod  that  he  reported  all  tbe  amounts  paid  out  by  bim  to  the  secretary  at 
New  York.  Tbe  books,  tiben,  supplemented  by  tbe  testimony  of  these  two 
wiines<50'5.  were  sufficient  evldenci-  to  justify  the  jury  In  finding  the  amount 
above  specified.  Unless  tbe  plaintiff,  by  Its  attorneys,  within  fire  days,  shall 
remit  so  much  of  tbe  verdict  as  ts  In  excess  of  $1,850.97,  a  new  trial  will  be 
granted.  Upon  It  beiii;;  made  to  api»ear  that  the  plaintifiT  has  remitted  all 
over  and  above  that  amount  within  tbe  time  aforesaid.  Judgment  will  go  for 
the  plaintiff  for  tbe  amoimt  specified.'* 


OBEENE  V.  AUBOBA  BTS.  CO.  58d 

The  judgment  that  bad  been  entered  npon  the  verdict  was  accord- 
ingly set  aside  and  a  judgment  entered  as  directed  by  the  court  The 
difficulty  is  that  the  uncontradicted  testimony  of  the  company's  sec- 
retary is  that  a  substantial  amount  of  the  debit  items  were  entered  by 
him  in  the  books  of  the  company  a^inst  the  defendant  solely  upon 
the  unsworn  statement  of  third  persons  that  they  liad  paid  to  him  cer- 
tain moneys  for  the  company.  The  secretary  knew  nothing  about  the 
matter,  and  did  not  pretend  to  know  amrthing.  The  defendant  by  his 
answer  brought  those  debits  in  issue.  It  is  true  that  this  hearsay  tes- 
timony wri?  admitted  without  objection,  and  that  the  plaintil!  in  error 
in  testifying  in  his  own  behalf  made  no  denial  of  the  receipt  of  tlie 
money,  and  made  no  reference  to  that  branch  of  the  case,  but  we  are 
of  the  opinion  that  in  the  absence  of  some  probative  proof  against  him 
he  was  not  called  upon  to  adduce  testimony  upon  the  Issue  so  raised. 
In  Wigmore  on  Evidence,  §  290,  it  is  said: 

"Tht'  opponent  u'hoso  case  Is  a  denial  of  the  other  party's  afBrniatlon  has  no 
burden  of  persuading  the  Jury;  and  therefore,  uiilil  the  burden  of  produc- 
Ing  testimony  has  shifted,  he  has  no  call  to  bring  forward  any  evidence  at 
all,  and  may  go  to  the  Jury  trusting  solely  to  the  weakness  of  the  first  party's 
evidence.  Hence,  thoufrb  he  take  a  risk  In  so  doing,  yet  his  faihire  to  produce 
evidence  cannut  at  this  stage  afford  any  inference  as  to  hia  lack  of  It :  oth- 
erwise the  first  party  would  be  evading  his  legitimate  burden.  This  distinc- 
tion has  been  recocrnlzed  and  Is  unquestionable;  bat  It  has  been  little  develop- 
ed in  its  application." 

This  doctrine  is  sustained  in  Brill  v.  St.  Louis  Car  Co.  (C.  C.)  80 
Fed.  OOn.  and  State  Bank  v.  Wooddy,  10  Ark.  CAO. 
The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


as?  Fed.  85.) 

GRKENB  V.  AritOHA  RYS.  CO. 
(Glicnlt  Gonrt  of  Appeals,  Seventh  Circuit   September  6»  1907.) 

No.  1.369. 

IbaNENT  Domain— REMFniEs  op  Pboperty  Ownebs— Rxohts  m  SrBnir^Iit- 
JUNCTIOR— Persons  Entitled  to  Sue. 

The  owner  of  a  lot  alrattlng  on  a  street,  with  title  tn  fee  extendluK  to  tb«^ 
center  of  the  street,  subject  only  to  the  cnscmcnt  for  street  purposes,  un- 
der tbe  law  of  Illinois  may  maintain  a  suit  in  equity  to  enjoin  a  corpora- 
tion from  approprlflttnjDT  and  nsing  the  street  for  railroad  purposes,  and 
tv.n  (;i!.'<iIon  whrili.-'r  tlir-  rnr-jinrntlon  is  one  to  which  the  stafo  statute  hna 
delegated  the  power  to  make  such  appropriation  by  condemnation  pro- 
ceedings may  be  raised  and  determined  in  ancb  snlt 

[Ed.  Notd^S^r  cases  in  point,  aee  Cent  Dig.  vol.  18^  Bminent  Domain, 
i  789.) 

Ai>peal  from  the  Circuit  Court  of  the  United  States  for  the  £astem 
Division  of  the  Northern  District  of  Illinois. 

Chester  E.  Cleveland,  for  appellant. 
Charles  P.  Abhey,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  The  appellant,  Edward  B.  Greene,  filed 
a  bill  in  the  court  below  for  in  junctional  relief  against  the  appropria- 
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tion  and  use  of  his  property  by  the  Aurora  Railways  Company  for 
railroad  purposes,  and  this  appeal  is  from  a  decree  entered  upon  hear- 
ing of  demurrer  thereto  dimiissing  the  bill  (as  finally  amended)  for 

want  of  equity.  The  appropriation  sotight  by  the  railways  company  is 
for  right  of  way,  for  alleged  commercial  railway  purposes,  on  Galena 
street,  in  the  city  of  Aurora,  111. ;  and  the  appellant  owns  an  abutting 
lot,  with  title  in  fee  extending  to  the  center  of  such  street,  subject  to 
the  public  easement  of  street  use,  which  is  included  in  the  proposed  tak- 
ing for  right  of  way  without  his  consent  In  various  averments  of  the 
bill,  both  charter  and  ordinance  authority  to  take  and  use  the  property 
for  commercial  railway  purposes  are  distinctly  challenged,  and  the 
pendency  of  condemnation  proceedings  therefor  is  averred  in  an 
amendment  to  the  bill. 

The  question  thus  raised,  of  power  conferred  upon  the  railways 
company  to  appropriate  this  property  for  right  of  way,  was  the  only 
one  open  to  controversy,  under  the  averments  of  the  bill  and  admis- 
sions by  demurrer;  and  the  assumed  delegation.  throu£;h  its  charter, 
of  the  sovereign  power  of  eminent  domain,  was  clenrh  subject  to 
challenge  by  the  property  owner.  Tlie  sufficiency  of  this  ownership  of 
the  fee  in  uie  street,  to  entitle  the  owner  to  equitable  relief  against  in- 
vasion for  other  than  street  use,  is  settled  in  Wilder  v.  Aurora,  De  K. 
&  R.  Elec.  Trac.  Co.,  216  Til.  493,  526,  75  N.  E.  194,  if  questionable  at 
any  stnpfc.  under  the  decisions  in  that  jurisdiction.  It  is  there  settled, 
as  well,  that  a  "commercial  railroad  '  is  not  a  street  railroad,  and  its 
use  of  a  street  "constitutes  a  new  and  additional  servitude  upon  the  fee 
of  the  property  owner  to  the  center  of  the  street."  Under  the  general 
doctrine  of  equity  the  jurisdiction  is  unquestionable,  with  or  withcmt 
the  pendency  of  statutory  proceedings  for  condemnation,  to  ascertain 
whether  power  is  vested  in  the  railways  company  to  thus  take  private 
property,  and  protect  the  owner  against  unauthorized  invasion  of 
rights  therein,  for  which  no  defense  or  remedy  at  law  is  adequate. 
Osborne  v.  Missouri  Pacific  Railway,  147  U.  S.  248,  258,  13  Sup.  Ct. 
299,  37  L.  Ed.  155;  Bass  y.  Metropolitan  West  Side  Elec  R.  Co.,  82 
Fed.  857,  860,  27  C.  C.  A.  147,  89  t.  R.  A.  711. 

When  the  bill  was  dismissed  helow,  authority  for  such  taking  for 
use  of  the  railways  company  appears  to  have  been  upheld  b\  the  city 
court  of  Aurora  in  several  condemnation  proceedings,  including  the 
case  referred  to  as  pending  against  the  property  in  question,  and  ap- 
peals taken  from  judgments  therein  were  undetermined  by  the  Su- 
preme Court  of  the  state,  when  argument  was  heard  in  ^is  court  upon 
the  present  appeal.  At  tiie  June  session  (1907)  of  the  Supreme  Court, 
however,  an  opinion  was  fded  in  these  condemnation  cases,  consoli- 
dated under  the  title  "William  E.  Gillette  and  Consolidated  Cases  v. 
The  Aurora  Railways  Company"  (111.)  81  N.  E.  lOO'i,  which  is  decisive 
against  the  power  so  asserted  to  appropriate  property,  upon  which  die 
present  decree  rests.  It  is  there  determined  '4hat  the  question  whether 
there  is  any  law  under  which  it  [the  railway  company]  could  exercise 
the  powers  assumed  is  open  to  (juestion  at  all  times  when  it  attempts 
to  exercise  such  poAver";  that  the  rule  is  settled  in  Illinois  "that  the 
questions  whether  the  power  has  heen  delecfated  to  the  corporntton. 
and  whether  the  uses  and  purposes  for  which  it  is  sought  to  be  exer- 
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cised  fall  within  the  legislative  grant,  are  proper  subjects  for  judidal 
determination";  that  the  purported  incorporation  is  under  the  g^cncral 
railway  act,  as  a  commercial  railroad,  and  not  under  the  act  for  incor- 
porating street  railroads;  that  sudi  act  requires  designation  in  the  ar- 
ticles of  "fixed  termini  between  places  named"  therein;  that  '  here  the 
articles  provide  for  an  indefinite  number  of  lines  from  points  within 
the  city  of  Aurora  to  points  outside" ;  that  no  such  purpose  is  author- 
ized by  "the  general  act  under  which  appellee  is  organized" ;  and  that 
the  railways  company  was  without  power  to  condemn,  use,  or  take 
property  for  right  of  way  purposes. 

The  appellant,  therefore,  is  entitled  to  equitable  relief,  under  the 
averments  of  the  bill,  and  the  decree  of  the  Circuit  Court  is  reversed  ac- 
cordingly, with  direction  to  overrule  the  demurrer  and  proceed  fur- 
Uier  in  confoimity  with  this  opinion. 


aS7  Fed.  88.) 

MACKIE-TiOVEJOT  BfFO.  00.  v.  GAZIER. 

(Circuit  Lomt  of  Appeals,  Seventh  Circuit.   October  1,  1907.) 

Mo.  1,861. 

Patents— Tkfringemtint—Pbofits  and  Damages  RECovrRABLK. 

Tlie  findings  of  a  master  as  to  the  profits  and  damages  recoverable  from 
a  detaidant  tor  Infringement  of  tbe  Ooader  patent  NOw  696,940  for  a  tron- 

■eiS  hanger  heM  supported  by  tlie  evidence. 

[Ed.  Note.— Accounting  by  infringer  for  profits,  see  note  to  BrickiU 
City  of  New  Yorli,  50  C.  C  A.  8.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  oi  iilmois. 
For  former  opinion,  see  138  Fed.  654,  71  C  C.  A.  104. 

This  salt  originated  at  circuit  by  bill  of  equity  filed  by  appellee»  oomplafn- 

niit  in  the  court  below,  charging  appellant,  defendant  In  the  conrt  t  clow,  with 
infringement  Of  claim  5  of  letters  patent  of  the  United  States  No.  (;^,i>M>,  grant- 
ed to  Marion  H.  Oazier,  April  8»  1902.  The  opinion  of  tbe  Circuit  Court  was 
to  the  effect  that  the  dalm  was  not  infringed,  and  a  decree  was  entered  or- 
dering that  the  bill  be  dismissed  for  want  of  equity.  Complainant  appealed 
from  tbat  decree  and  the  dlemlssal  of  tbe  bin,  and  subsequently,  on  argu< 
nients  and  hrief,  this  court  reversed  tlie  decree  of  the  Circuit  Court  with  di- 
rections to  such  court  to  enter  a  decree  in  appellant's  favor  for  an  Injunction 
and  accounting.  138  Fed.  6.">J,  71  C.  C.  .\.  104.  The  case  was  referred  to 
Harvey  W.  Booth,  Esq.,  one  of  the  masters  in  chancery  of  the  Circuit  Court 
for  the  Northern  District  of  lllinoifi.  to  ascertain,  take,  state,  and  report  to 
tbe  court  the  number  of  infrlngiug  articles  made  by  tlic  defendant,  and  tiie 
gains,  proflttk  and  advantages  wblch  It  had  received  therefrom,  togetber  with 
the  damages  suffered  by  r-oniplainant  by  reason  of  said  infringement. 

After  due  proceedings  had,  the  muster  rendered  hia  report,  (iudiug  that  tiic 
entire  proflti  wbieh  bad  accrued  to  tbe  defendant,  the  Mackie-Lovejoy  Manu- 
factnrlnpj  C-onipfiny,  from  the  mannfactrire  niul  sale  of  said  infringing  articles 
amounted  to  $3,004.11,  and  awarded  all  of  such  profits  to  the  complainant,  and. 
In  addition,  held  tbe  defendant  liable  to  complainant  for  damages  suffered 
by  reason  of  a  reduction  in  the  selling  price  of  his  articles  on  account  of  said 
Inftlngem^t  to  tbe  amount  of  $2,092.81,  total  amount  found  for  complainant 
being  |5,090b92.  To  tbis  rqwrt  defoidant  filed  15  objections,  and  after  due 
consideration  thereof  tbe  master,  on  October  e.  1006.  overruled  each  and  all  of 
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snff!  niijc-tions.  On  Novcrabor  M,  IfXKJ,  the  defendant  took  exceptions  to  th^ 
master's  report — 19  In  all — aud  the  court  below,  after  bearing  artniments  and 
brfefi  on  bebalf  of  both  T>8rtles,  afflrroed  aald  report,  ordering,  adjud^og.  and 
<leoreelng  that  the  eoiiij)hi!naiit  have  and  recover  said  amounts  as  profits  and 
damagea  from  tbe  defendant,  and  alao  pajr  to  complainant  ttie  costs  in  said 
suit  to  be  taxed,  etc. 

Thomas  F.  Sheridan,  for  appellant. 
Joseph  Cummms,  for  appellee. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  W  RIGHT, 
District  Judge. 

WRIGHT,  District  Judge  (after  stating  the  facts  as  above).  By 
a  former  opinion  of  this  court  fCazier  v.  Mackie-Lovei< 'v  >Tnnu- 
farturing  Company  ct  al.)/  the  validity  of  the  patent  of  tiie  appellee 
herein  of  the  trousers  hanger  in  question,  and  its  infringement  by  the 
appellant,  were  established,  and  the  decree  then  before  the  court  was 
reversed,  with  directions  to  enter  a  decree  in  favor  of  the  complain- 
ant below,  for  an  injunction,  and  accounting.  A  decree  was  accord- 
ingly entered  by  the  Circuit  Court  in  conformity  to  the  fllrection  of 
this  court,  and  the  cause  referred  to  a  master  in  chancery  to  state 
the  account.  The  master  haviui:  stated  the  accoimt  of  profits  and 
damages  against  the  defendant  below,  upon  evidence  taken  before 
him,  reported  to  the  court,  and,  after  having  heard  exceptions  to  such 
report,  the  court  below  overruled  such  exceptions,  and  approved  the 
report  of  the  master,  and  gave  its  decree  accordingly  against  the  ap- 
pellant for  the  amount  of  profits  and  damages  resulting  from  the  in- 
frinL^cimnt  found  by  this  court.  From  such  decree,  this  apjjcal  is 
prosecuted,  and  for  its  reversal  it  is  insisted  the  respective  amounts 
found  by  the  master  as  profits  and  damages  against  the  appellant, 
and  neither  of  such  sums,  are  supported  by  the  competent  evidence 
in  the  case. 

We  have  carefully  examined  the  evidence  in  the  record,  and  con- 
sidered the  arguments  made  against  the  findings  in  view  of  all  the 
evidence,  and  have  reached  the  conclusion  that  such  finrlhii^s  of  the 
master  are  supported  and  justified  by  the  competent  evidence  in  the 
case.  And,  inasmuch  as  the  reasoning  by  which  we  reach  the  conclu- 
sion relates  to  the  analysis  and  balancing' of  the  evidence,  no  necessity 
is  discovered,  nor  would  any  good  purpose  be  subserved  by  lengthen- 
inp:  this  opinion  by  producing  such  rea<^oning.  The  findings  of  the 
master,  t'  l^'^etlier  with  his  reasons  therefor,  are  set  forth  at  large  in 
the  record,  which  after  full  hearing  and  argument  the  trial  court  ap- 
proved, and  we  are  satisfied  the  findings  and  reasoning  of  the  master 
upon  the  facts  in  the  case  are  warrants  by  the  evidence,  and  are  un- 
willing to  disturb  the  same,  and  the  decree  of  the  Circuit  Court  will 
therefore  be  affirmed. 

1 188  FM.  664,  71  C.  G.  A.  104. 
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(157  Fed.  145.) 

JOHNSTON  T.  CDRSON  GOLD  MINING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit   November  4,  1907.) 

No. 

1.  Landlord  and  Tenant— Lease— I'ebm  to  Commence  in  Futubo. 

A  lease  to  cuumience  iu  futuro  Is  grautable.  and  the  fact  that  a  lease 
flx«sa  date  in  the  future  for  the  commencement  of  tbe  term  does  not  make 

It  an  exmitory.  rnthcr  thnn  an  cxmitrnl.  contract, 

[£(1.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  32,  Landlord  and 
Tmui%  I  217.] 

2.  EQuiTT-^uamDicnoN— AoKQUATK  RmaDT  AT  Law. 

A  leeitee  of  minlwp  claims  nndor  an  oxmitcd  lease  fo*  a  torra  to  com- 
menee  on  a  future  date,  on  and  after  such  date,  although  never  having 
been  in  poMemlon,  may  maintain  ejectment  against  anottier  claiming  title 
who  wrongfully  withholds  such  possession,  and.  his  ranedy  at  l:nv  to  ob- 
tain possession  by  such  an  action  being  complete  and  adequate,  a  suit  iu 
equity  for  that  purpone  and  to  establisli  his  title  cannot  be  maintained 
even  though  othpr  rnlfpf  of  an  tniultable  nature  Is  also  prayof!  f'>r.  such 
as  an  injunction  to  prevent  waste,  an  accounting,  and  the  cancellation  of 
Instruments  all^ped  to  constitute  a  cloud  on  his  title»  which  relief,  if  neces' 
sary  or  proper,  must  be  sought  by  an  andUaiy  suit  In  aid  of  his  action 
at  law. 

3.  Quiin-iNO  Title— KcMOVAX  of  Cloud— Necessity  of  Couplainant's  Pos- 

sessiozf. 

A  .suit  In  equity  cannot  be  maintained  by  one  out  of  pc^session  to  de- 
termine title  or  right  of  possession  to  lands,  or  to  remove  a  cloud  from 
eomplalnant's  title  against  a  claimant  in  possession. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  41,  Quieting  Title,  f| 

8-11  44  45. 

NeceHsity  of  poHsession  in  auiti»  to  quiet  title,  see  note  to  Jackson  v, 
Simmons.  S9  C.  a  A.  8222.] 

Appeal  from  the  Di<;trict  Cotirt  of  the  United  States  for  the  Second 

Division  of  the  District  of  Alaska. 

ApiJeal  from  a  judgment  dlsniis«»ln>»  an  action  brought  on  the  equity  side 
of  the  District  Court  of  the  DIstric  t  uf  Alaska.  Second  Division.  Plaintiff's 
bin  alleges  substantially  thow  facts:  That  prior  to  rnid  ott  .May  0.  ^THM^,  the 
Universal  Mining  Company  was  and  is  the  owner  of  tt  L  taiiv  Utjscribed  min- 
ing claims  In  the  Nome  District  of  Alaska;  that  it  becamo  owner  by  a  deed 
of  conveyance  duly  made  and  delivered  to  It  by  th»*  defendant  Corson  Gold 
Mining  Company,  Uateti  January  17,  19U6.  and  hied  for  record  In  the  proper 
district  on  April  24.  1906;  that  title  to  the  said  mining  claims  held  by  the 
Corson  Gold  Mining  Company  before  the  delivery  of  the  deed  to  the  Uni- 
versal Mining  Company  was  a  possessor)'  mining  title,  by  force  of  location 
theretofore  made,  and  subsequent  cony^ances  to  the  said  Corson  Gold  Min- 
ing Company  of  an  undivided  half  of  each  and  all  the  deserlhed  properties, 
the  said  Corson  Gold  Mining  Company  having  had  prior  to  the  delivery  of 
the  deed«  and  the  said  Universal  Mining  Company  haying  thence  had.  the  legal 
title  to  an  undlvldecl  linlf  of  part  of  said  properties,  and  the  equitable  title  to 
a  part  thereof;  that  about  May  9.  rJ(K>,  at  Mancliester,  N.  H.*  the  defendant 
Uolyersal  Bfinlng  Company,  on  the  one  side,  and  the  plalntlfF  Johnston  on  the 
other,  entered  into  a  lease,  whereby  the  Universal  Mining  Company  leased  Its 
right  and  title  to  the  properties  involved  in  this  suit  to  the  plaintiff ;  that  the 
lease  rpclted  that  the  Universal  Mining  Company  owned  a  half  Interest  In 
the  propi  rty,  and  that  the  otlier  undivided  half  Im'1oii^«m1  to  one  Gray,  the 
Universal  Mining  Company  expressly  re<'ognlzing  the  rights  of  Its  co-tenant: 
that  the  right  of  entry  In  and  uix>n  the  mining  properties  for  the  purpose  of 
prospecting  and  mining  gold  was  given;  that  the  lease  contained  the  fbllOW- 
log  provision  as  to  possession  and  terms:  "It  is  also  understood  and  agreed 
b4  C.C.A.— 88 
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between  the  partiee  hereto  tbat  the  term  of  this  lease  shall  he  f or  fbe  period 
of  two  years  bojrinning  the  1st  day  of  July,  1906;  provided,  howerer,  that  if 
for  any  reason  said  party  of  the  first  part  shall  be  unable  or  shall  refuse  on 
flald  lat  day  of  July  to  deliver  to  the  said  aeoond  party  herein  poflweston  of 
said  properties,  as  eotiteinplated  In  this  lease,  tben,  ami  In  tbat  caso.  such 
lay  lA  delivery  of  posaessioo  shall  not  work  an.  abridgment  in  the  term  of 
tbis  lease,  but  aball  operate  mwely  to  defer  the  date  of  its  commenoemeiit 
until  such  date  as  iM>ss<^R<;lon  may  be  dellvennl  aforosald.  The  said  lessor 
coTenanta  and  agrees  to  use  all  reasonable  endeavor  and  legal  means  to  put 
the  lessee  in  poeeemlon  of  the  premIsM  above  described  on  said  let  day  oC 
July,  1JK)0,  or  as  soon  thereafter  as  pos^-ible  that  the  les-^  r  ils.i  n^reed  that 
It  would  not  interfere  with  possession  by  the  leasee  as  contemplated  by  the 
lease. 

Plaintiff  alleges  that  the  lease  was  re<s>rded  in  Nome  on  Junp  21,  lOOC.  and 
that  it  has  t>een  4n  force  ever  since  the  ejLecution  and  delivery  of  the  same; 
that  about  June  10,  1905,  at  Manchester,  N.  H.,  one  K.  W.  Spurr  purported 
to  execute,  under  the  seal  of  the  Corson  Gold  Mining  Oompnny.  and  as  its 
presiil'Mit,  a  certain  louse  between  the  jeild  Corson  Gold  Mining  Company, 
det'euduiit  herein,  and  one  Judson  T.  Webster,  also  a  defendant  herein;  that 
this  lease  was  for  the  same  properties  involved  in  this  action;  that  Spurr  had 
no  authority  to  execute  or  deliver  such  a  lease;  that  ^^■|>hste^,  the  lessee  nam- 
ed tliereiu.  refused  to  accept  the  lease  as  drawn,  si^Ticd  by  Spurr,  or  to  act  in 
atwrdance  with  the  terms  tliereof ;  that  between  the  time  Wel)ster  rooelTed 
the  \vi\si'  in  June,  IW."..  and  March  10,  lOOf..  Webster,  without  the  con^eut  or 
knowie<ige  of  the  Corson  Gold  Mining  Company,  made  material  alterations  In 
the  lease;  tbat  Webster  affixed  his  signature  to  the  duplicates  of  the  pnciKnted 
lease ;  that  between  September  i?."'.  and  T>eeember  15,  1003,  Webster  sent  one 
of  the  duplicates  of  the  said  purported  lease,  so  altered  by  him,  to  an  agent 
of  his  In  Nome,  together  witb  a  anbleaae  from  himself  (Webeter)  to  Thomas 
M.  Gibson,  a  defendmt  Ih  tcIu;  that  the  subleiis<^  r  ncn^  the  mining  claims 
Involved  herein,  together  with  certain  other  proiierties,  and  included  an  as- 
algnment  ftv>m  WeiMter  to  the  said  Olbeon  of  the  purported  lease  to  the  said 
Webster  of  the  properties  embraced  in  the  siiMonsn  ;  tliat  about  Decomt>er  S. 
1905^  Webster  sent  back  one  of  the  duplicate  copies  of  the  said  purported 
lease,  so  altered  and  signed  by  him,  to  tbe  attorney  of  the  Ooraon  Gold  Mining 
Coniituny  at  Mnnchcsii  r.  witb  the  r(viuest  tbat  the  company  consent  to  and 
ratify  tiie  alterations  made  by  him  in  tlie  purported  lease,  saying  that  he  could 
not  accept  the  snld  lease  unless  said  changes  therein  were  made,  bnt  tbat 
on  December  12tb  the  stockholders  of  the  Corsi>n  Company  considered  the 
chanfres  and  the  request  of  Webster,  repudiated  the  transactions  had  by  Spurr 
with  Webster,  and  withdrew  all  offers  of  a  lease  to  him.  and  notified  Webster 
about  December  13,  1905;  that  notwithstanding  tliese  thlnp?.  Webster  at  some 
time  between  September  2r>,  10O5.  and  March  16,  190G,  delivered  to  the  said 
deiVndnnt  Gibson  the  duplicate  of  the  said  pretended  lease,  and  the  sublease 
and  assignment,  and  OitwoD  pnt  the  same  on  record  on  Man  b  10.  190C:  and 
that  all  these  things  were  done  without  the  consent  or  kn<)wkd'.:e  of  tbe 
Corson  Gold  Mining  Company,  or  its  ollieers  or  successors ;  that  the  defendant 
Gibson  and  tbe  defendants  Waskey  and  Harding,  claiming  an  intereet  witb 
Gibson,  by  force  of  transfer  by  him  under  the  said  purpor!  1  lease,  and  the 
said  sublease,  entered  upon  the  mining  properties  involved,  in  May,  1906.  claim- 
ing the  right  to  do  so  by  virtue  of  the  said  unauthorized  and  frandulent  lease, 
and  tlie  said  sublease  and  assignment,  and  began  worlciiig  upon  the  claims, 
and  were  working  upon  them  when  this  action  was  brought,  and  had  taken 
from  them  large  quantities  of  gold.  Plaintiff  alleges  that  since  July  It  1906^ 
when  the  terms  of  his  snld  len<;e  becan,  he  has  tried  to  etitcr  peaceably  upon 
title  properties  embraced  in  his  lease,  and  has  demandeii  ixtssesaion  thereof 
from  Gibson,  Waskey,  and  Harding,  wbo  were  occupying  and  working  ft» 
same,  but  that  they  refuser!  to  surrender  possession,  or  to  permit  him  to  enter 
for  the  punx^ses  of  his  said  lease,  or  for  any  purpose ;  that  the  co-tenant  Gra; 
la  not  In  possession  exdnsively  or  adversely  to  plaintiff  or  to  plalntiflTs  lessor, 
nor  is  be  mining  the  properties,  and  he  does  not  oppose  entry  and  mining  by 
plaintiff ;  that  defendants  Gibson,  Waskey,  and  Harding  are  accountable  for 
all  gold  taken  from  tbe  mining  clalou  since  July  1,  1006,  or  tbat  may  be  taken 
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tlierefrom  by  them  lieroMftcr,  prior  to  tiie  teniiiuatioa  of  plaiutiff  s  lease,  but 
plaintiff,  not  having  access,  eannot  ascertain  the  true  amount  of  gold  that  has 
been  taken ;  and  that  the  dofondants  last  named  have  no  right  of  claim  or 
pofiseBslon  to  the  said  mining  properties  other  ttian  the  yold  and  pretended 
lease.  It  is  then  alleged  tiiat  the  defendant  WiHej,  inrior  to  the  making  of  the 
lease  to  the  r-htiutitT  Johnston  by  the  defemlnnt  TTniv(»rs;)]  MiniT;-  (\)i>iyiniiy, 
was  the  controlling  stockholder  of  said  cori)oratIoa,  and  alone  couducteU  on 
Its  part  the  negotlationa  which  resulted  In  the  making  of  the  lease  to  plain- 
tffT,  and  assented  to  the  same,  but  that  at  the  time  of  the  comuieucenH  i-.t  of 
this  suit  he  was  publicly  stating  that  plalntUf's  lease  was  of  no  validity,  and 
that,  by  dealings  between  hlnnelf,  as  president  of  tiie  UnlTersal  Mining  Oom- 
I  I [  >  ,  and  himself  In  livldually,  he  has  obtained  a  deel  of  r  nveyance  from  the 
company  to  himself  individually  of  all  of  the  mining  claims  embraced  in  the 
lease  to  this  plaintiff  Johnston,  and  that  this  deed  was  made  without  authori- 
zation by  the  stoeklmldcrs  or  directors,  and  that  if  It  Is  put  on  record,  It  will 
Dperate  to  cloud  and  embarrass  plaintiff's  title  to  his  leasehold  interest  In  the 
said  mining  property;  that  since  July  1,  1906,  when  the  term  of  the  plaintiff's 
lease  began,  plaintiff  has  demanded  of  Wllley,  as  president  of  the  corporation, 
tbnt  the  company  and  Willey,  as  president,  put  him  in  peaceable  possession 
of  Lho  mining  properties,  lu  fulfillment  of  the  covenants  of  the  lease;  but  that 
Willey  has  failed  to  take  any  steps  to  that  end,  but  Is  combining  with  the 
defendants  Gibson,  Waskey,  and  Hardin l'  to  leave  them  in  the  possession 
and  enjoyment  of  the  proi>ertlea  under  the  alleged  void  lease  to  the  defendant 
Webster;  that  the  record  of  the  TOld  lease  to  Webster,  and  Webster's  sn)v 
lease  and  assignment  to  Gibson,  constitute  a  cloud  upon  plnliitilT's  title  t  >  lijs 
leasehold  interest ;  that  the  defendants  are  not  responsible  financially  for  the 
value  of  the  gold  taken  or  to  be  taken;  tbat  tt%  occupation  by  Gibson,  Waskey, 
and  ITardlng.  and  the  tnl-incj  of  gold  from  the  claims,  and  tlm  exclusion  of 
plaintiff  therefrom,  constitute  great  and  Irreparable  injury,  for  which  plain- 
tiff has  no  adequate  remedy  at  law;  tiiat  i^aintlff  at  great  expense  prepared 
to  mine  the  claims  from  and  after  July  1,  1906;  that  the  open  working  sea- 
son is  a  brief  one ;  and  If  the  def^dants  shall  be  left  in  possession  the  claims 
may  be  wholly  worked  out  before  floal  decree  ran  be  obtained ;  and  that  ptoln- 
tlff  will  be  put  to  great  additional  r\|H'!\se  unless  he  can  enter  ui)i>n  and 
operate  the  claims  under  bis  lease.  I'lamtiff  asks  for  a  decree  in  his  favor, 
adjudging  that  the  UniTersal  Mining  Company,  when  It  made  and  dellyered 
its  U'Mse  to  plainflfT,  was  the  owner  of  tlu^  lec^'l  ] i  -sory  title  to  the  [troper- 
ties  described  in  the  lease;  and  that  on  July  1,  lOOU,  he  became  lawfully  en- 
titled to  the  possession  of  the  properties  in  co-tenancy  with  Gray ;  and  that  the 
I)retended  leas<»  from  the  defendant  Corson  (ioUl  Mining  Company  to  Webster 
was  not  authorized,  and  was  materially  alterc<l  prior  to  delivery  without  the 
consent  of  the  Corson  Gold  Mining  Company,  and  was  and  ii  null  and  void ; 
that  the  defendants  Webster,  Gibson,  Waskey,  and  Harding  have  no  right  under 
snld  pretended  lease  to  the  jwissesslon  of  the  said  properti^^,  nnd  that  they  have 
never  acquired  any  rights  by  any  lease  or  sublease,  or  as-^ii::i[iH;nt,  Imt  that 
the  said  instruments  are  clouds  uiwn  plaintiff's  title  to  his  1  s»-hold  Interest. 
Cancellation  of  the  alleged  pretended  lease  to  the  defendant  Webster,  and  the 
sublease  thereunder,  and  the  partial  assignment  to  Gibson,  is  prayed  for.  and 
a  decree  is  j.  ked  enjoining  Gibson.  Waskey.  and  Harding  from  continuing  to 
occupy  the  claims,  and  from  extrncting  ?old  therefrom,  and  comiH  lling  them 
to  surrender  possession  to  plaintiff,  and  requiring  them  to  account  for  gold 
extracted;  and  that  defendant  Willey  be  restrained  from  disparaging  plain- 
tiff's title,  and  that  be  may  deliver  into  court  dee<1s,  purporting  to  convey  from 
the  Universal  Mining  Company  to  himself  the  said  mining  property ;  and  that, 
until  Unal  decree,  restraining  order  be  issued. 

A  temporary  restraining  order  was  Issued,  and  a  motion  for  prelltninai-y  in- 
junction was  heard.  The  plaintiff  filed  several  aflldavits  tending  to  substan- 
tiate the  allegations  of  his  complaint.  The  defendants  also  filed  afflda^its 
denying  plaintiff's  allegations  as  to  title,  and  setting  forth  that  they  had  been 
la  possession  since  March,  1906,  and  had  redeemed  the  properly  from  a  fore- 
dosnre  at  an  expense  of  $10,000,  and  thereafter  had  spent  large  sums  upon  It ; 
and  that  they  claimed  title  and  p*,^-.  in  good  falfh.  The  defendants  Gib- 
son, Waskey,  and  Harding  filed  a  demurrer  to  the  application  for  an  Injunction, 
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on  tho  trrnnnd  that  plaintiff  did  not  stntp  n  cause  of  pfjuitable  cognizance  as 
against  them.  The  demurrer  was  ^uHtaiueil.  and  iujun<  trou  imuleute  lite  waa 
denied,  for  the  reason  that  the  plaintiff  was  not  entUhnl  to  relief  In  equity. 
The  bin  was  disiniss<MT  an  nuaiuat  appelleeSk  wilboat  prejiuilGe  to  maintenance 
by  plaiutiff  of  aa  aetioD  at  law. 

Thomas  R.  Shepard,  Shepard  &  Flett,  and  W.  H.  Fiett,  for  appel- 
lant. 

Cliarlcs  S.  Wheeler,  J,  F.  Bowie,  Gordon  Hall,  and  Albert  Fink,  fur 

api>cllees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

HUNT,  District  Judge  (after  sUting  the  facts  as  above).  The  im- 
portant question  is  whether  plaintiff  had  a  plain,  adequate,  and  com- 
plete remedy  at  law.  If  he  had,  then  the  lower  court  properly  refused 

to  entertain  his  bill  as  one  entitlini,'^  liini  to  equitable  relief,  at  least  un- 
til alter  he  liafi  in-tif.itcd  his  legal  action.  \\'e  liavc  ))laintiff.  a 
lessee  out  of  pus,  i  ri.  knowincr  that  defendants,  tliird  persons,  were 
in  fKDSsession,  niiumg  the  prupcrty  involved,  and  claiming  right  of 
possession,  now  suing  in  equity  to  establish  title,  to  acquire  posses- 
sion, to  cancel  an  instrtmient  and  remove  a  doud,  for  an  accounting, 
and  for  injunction  to  prevent  further  mining.  The  c  niplaint  sets 
forth  facts  which,  being  taken  to  be  trnc.  show  appellees  to  be  naked 
tre*=pas«crs — tlint  is.  that  they  went  upon  and  hold  possession  of  the 
projierty  witlioni  title,  legal  or  equitable,  in  themselves  or  their  pred- 
ecessors, while  plaintiff  shows  that  he  is  a  lessee  of  the  owners  of  both 
legal  and  equitable  title,  and  that  his  right  of  possession  began  on 
July  1,  1906,  but  that  he  has  been  wrongfully  excluded  froiii  the  i prop- 
erty by  these  appellees.  The  contract  under  which  plaintiff  claims 
was  an  executed  lease,  containing  among  others  this  clause : 

"Wltnosseth :  That  for  and  in  consideration  of  the  rents,  royaltip-*.  cove- 
nants, and  uproonients  to  be  paid  and  performed  b.v  the  wild  party  of  ilie  stH> 
ond  part,  the  .'i.iiil  i>.trty  of  tlie  first  part  has  a>n*eed  to  lease,  demiaet,  and 
let.  and  <1(m's  liiTrl.y  lc:is»\  demise,  mid  lot.  to  the  sai«1  y>nrry  of  iho  ms-mA 
part  all  \tfi  riKln.  title,  liiid  interest  lu  uuU  to  the  pro^jerties  aud  mining  eiaintf 
hereinafter  spedflcally  deecrlbed." 

The  pioviso  (^heretolore  quoted  in  the  statement  preceding  this  opin- 
ion), assured  the  enjoyment  of  the  proi)crty  by  plaintiff  for  the  full 
period  of  two  years,  but  it  did  not  change  the  character  of  the  convey- 
ance by  making  it  an  executory,  rather  than  an  executed,  contract.  A 

lease  to  commence  in  futuro  is  grantablc.  Whitney  v.  Allaire.  1  X.  Y 
[^05:  llecar  v.  Fines,  it  I  X.  Y.  r»18.  The  lessee  acquired  an  interest 
in  the  term,  wliich  he  could  assij^^n,  and  for  which  he  could  maintain 
ejectment  without  any  further  act  upon  his  part,  if  possession  was 
withheld  after  his  right  of  entry  became  complete.  If  the  plaintiff's 
lessor  had  been  in  possession  on  July  1,  1906,  and  for  any  reason  had 
refused  to  snrrcnder  possession  to  plaintiff,  such  refusal  would  not 
hB.ve  opcmtcd  to  defer  plaintiff's  ripflit  of  possession,  notwith'^t.indin!^ 
plaintitt\s  enjoyment  might  have  been  postponed,  and  his  term  of  two 
vears  might  not  have  begun  until  after  he  obtained  actual  possession, 
This  construction  of  the  lease  is  reasonable,  and  appears  to  be  in  bar- 
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mony  with  tlic  whole  instrument,  ior  in  another  part  thereof  tlie 
lessor  covenanted  and  agreed  with  the  lessee  that  he  would  use  all 
reasonable  endeavor  and  legal  means  to  put  the  lessee  in  possession  "on 
said  1st  day  of  July,  1906,  or  as  soon  thereafter  as  possible."  Any 
doubt  upon  this  point,  however,  has  been  resolved  by  the  pleading  of 
plaintiff,  whicli  is  framed  ujxjn  the  theory  that  plaintiff"^  rii^ht  of  pos- 
session accrued  July  1st.  He  claims  not  under  an  agreement  tor  a 
lease,  but  under  an  existing  lease,  and  he  a^s  for  mesne  pn^ts  from 
July  1, 1906 — ^profits  to  which  he  would  have  no  claim  unless  his  right 
of  possession  accrued  at  that  specified  date. 

The  estate  of  plaintiff  as  a  lessee  could  only  have  been  perfected  by 
his  entry,  but  alter  July  1,  whicli  was  the  date  alleijed  by  plaintiff 

for  the  conimencenient  of  the  term,  his  interest  as  lessee  was  such  that, 
thougli  not  in  actual  possession,  still  he  had  a  present  interest  in  the 
term,  and  could  maintain  ejectment.  Wood's  Landlord  &  Tenant,  p. 
266;  Tyler  on  Ejectment,  pp.  76,  77;  Van  Rensselaer  v.  Slingerland, 
2fi  N.  Y.  580;  Adams'  Equity,  p.  217.  In  Trull  v.  Granger,  8  N.  Y. 
115,  the  n0\t  of  possession  in  praesenti  was  held  to  be  all  that  was 
necessary  to  maintain  ejectment,  and  an  entrv  is  not  necessarv. 
And  in  Gardner  v.  Keteltas,  3  Hill  ( N.  Y.)  332,  38  Am.  Dec.  637,  'it 
was  held  that  ejectment  would  lie  by  a  lessee  before  entry  against  a 
stranger  in  possession,  and  wrongfully  withholding  from  plaintiff. 
Plaintiff  being  out  of  possession  with  a  right  of  action  in  ejectment, 
his  remedy  was  complete  and  adequate  against  those  in  possession,  it 
being  indisputable  that  ancillary  suit  could  be  brouijht  upon  the  equita- 
ble side  of  the  court  to  restrain  waste  or  destruction  of  the  estate, 
pending  the  hearing  and  determination  of  the  action  at  law.  Erhardt 
V.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  660,  28  L.  Ed.  1113;  Id.,  113  U. 
S.  537,  5  Sup.  Ct.  5G5,  28  L.  Ed.  1116. 

Where  there  is  a  legal  title,  and  one  who  holds  it  is  kept  out  of 
possession  by  defendants  holding  adversely,  the  remedy  is  at  law  to 
recover  possession.  "Ivinity  in  such  cases  has  uo  jurisdiction,  unless 
its  aid  is  required  to  remove  obstacles  which  prevciu  a  successful  re- 
sort to  an  action  in  ejectment,  or  when,  after  repeated  actions  at  law. 
its  jurisdiction  is  invoked  to  prevent  a  multiplicity  of  suits,  or  there 
are  other  specific  equitable  grounds  of  reHcf."  I'nited  States  v.  Wil- 
son, 118  U,  S.  J^n,  f]  Sup.  Ct,  991,  30  L.  Ed.  110;  Harland  v.  Bankers 
et  al.  fC.  C.)       Fed.  305. 

Plaintiff  doubts  whether  ejectment  would  lie,  saying  that  "it  is  very 
questionable  whether  i£  plaintiff  should  attempt  to  proceed  in  eject- 
ment he  would  be  able  to  maintain  his  action."  That  ejectment  or- 
dinarily affords  ample  remedy  to  recover  mesne  profits  cannot  be 
disputed :  that  it  affords  ample  remedy  to  recover  possession  cannot 
be  disputed;  and  that  damages  can  he  recovered  in  ejectment  is  also 
certain.  His  doubts  must  therefore  rest  upon  the  apprehension  that 
in  this  particular  case  tlic  law  cannot  give  him  all  the  relief  he  needs, 
because,  in  addition  to  the  several  kinds  of  relief  just  enumerated,  he 
must  have  a  decree  of  cancellation  of  the  fraudulent  and  altered  lease 
to  Webster,  and  a  decree  of  removal  of  the  cloud  created  thereby  up- 
on his  title,  and  because  he  must  have  injunction  from  further  tres- 
pass in  operating  the  property.   It  is  this  full  relief  that  he  pra>s» 
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seeking  to  justify  his  prayer  upon  the  ground  that,  where  etjuity  takes 
jurisdiction,  it  will  give  such  full  relief,  whether  Itgal  or  equitable, 
as  to  all  matters  relating  to  the  Subject-matter  of  the  bill,  even  though 
relief  is  fjranted  in  matters  which  would  not  have  been  the  subject 
of  equitable  interposition,  had  they  :il  ne  been  the  original  subjects 
of  the  relief  souLrht.    Plaintiff  has  cited  decisions  holding:  that  a  bill 
to  remove  a  cloud  will  lie.  thoiiji^h  plaintiff  is  out  of  possession,  where 
his  le^al  remedy  is  not  adequate,  and  that  ejectment  is  an  inadequate 
remedy  in  all  cases  where,  although  plaintiff  might  recover  posses- 
sion, a  void  instrument  or  muniment  of  title  would  be  left  outstand- 
ing]: and  uncanceled.    Bunce  v.  Gallagher,  6  P.latchf.  48,  Fed.  Cas. 
No.  2.1^3.  and  Sayers  v.  Purkbardt.  85  Fed.  21G,  29  C.  C.  A.  137. 
decided  by  tbc  fcrlcral  courts,  are  construed  to  sustain  tbis  proposi- 
tion.   The  latter  was  a  case  where  tbe  object  of  tbe  suit  was  to  re- 
move a  cloud,  and  to  set  aside  as  fraudulent  certain  proceedings  had 
in  a  state  court,  and  to  declare  the  same  null  and  void.   But  the  weight 
of  decision  by  the  federal  courts  is  against  the  doctrine  that  appellant 
relies  upon,  in  that  it  is  well  established  that,  where  plaintiff  is  not 
in  possession,  and  defendant  is,  a  suit  to  quiet  title  is  not  witbin  the 
jurisdiction  of  a  court  of  equity,  where  otbcr  relief  as  well  is  sou,c:ht. 
And  this  is  true,  even  though  a  number  of  additional  reliefs  are  prayed 
for.  part  of  which  may  be  included  within  the  jurisdiction  of  equit)'. 

Smyth  V.  N.  O.,  C.  &  B.  Co.,  141  U.  S.  666.  IS  Sup.  Ct  113,  35  h. 
Ed.  S91,  cited  in  the  opinions  of  many  courts,  is  a  leading  case.  Com- 
plainant there  went  into  equity,  asking  that  his  title  be  adjudged  vahd, 
and  for  |Kis«;e<:«jion,  and  for  rents  and  profit*:.  In  tbc  bill  it  was  al- 
leged that  certain  proceedings  taken  by  the  land  department  of  the 
government  were  invalid,  and  that  because  of  the  invalidity  of  tlie 
I)roceedings,  complainant's  ri^ht  was  not  defeated  or  impaired.  The 
prayer  also  asked  that  complamant  might  be  declared  to  be  the  owner, 
and  put  in  possession  of  the  premises  described,  and  have  an  account- 
ing for  rents  and  profits.  An  examination  of  tbe  brief  for  the  ap- 
pellant in  that  case  shows  that  it  was  forcibly  urged  u]yon  the  court 
that  the  bill  sluaild  be  maintained  in  eipiity,  because  there  was  not 
an  adequate  remedy  at  law,  and  because  fraud  was  charged  which 
prevented  complainant  from  completing  his  title  to  a  portion  of  the 
lands,  and  that  a  multiplicity  of  suits  would  be  necessary,  and  that 
his  title  was  threatened,  and  that  it  was  the  province  of  a  court  of 
equity  to  stop  these  acts,  investigate  tbc  frauds,  compel  an  account- 
ing, and  that  equity  alone  could  afford  adccjuate  relief.  Rut  Justice 
Field,  for  the  court,  said  that  notwithstanding  the  statements  of  the 
bill  respecting  the  alleged  illegal  and  fraudulent  use  of  certain  ancient 
grants,  and  tiie  alleged  illegal  proceedings  of  the  department,  the  bill 
averred  possession  by  complainant  of  a  legal  title.  Continuing,  he 
said: 

"Whether  that  title  can  be  enforced  npnlnst  oth(*r  clafmants  will  deiMHid  of 
course  upon  the  vulidity  of  the  auciont  grants  pi-oUuceU,  and  of  the  procee* 
lugs  bgr  which  LouiHlnna  is  alle(ed  to  hnvo  acquired  tbe  prc^rty.  Tliat  can 
be  shown  in  an  aetion  at  law,  as  well  as  in  a  sait  In  eqni^." 

It  was  further  held  thnt  tbe  allegations  as  to  the  illegality  of  the 
action  of  the  land  departiueut,  and  tlie  fraudulent  proceedings  of  the 
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defendants  in  bringing  forward  the  pretended  ancient  grants^  were 
entirely  unnecessary  to  the  maintenance  of  the  action,  as  the  facts  up- 
on which  title  to  the  premises  rested  could  be  readily  shown  in  an  ac- 
tion at  law.  It  was  said  that  all  the  facts  and  questions  necc^san,*  to 
determine  the  rij;-ht  to  the  property  could  be  considered  and  disposed 
of  in  a  single  action  at  iaw,  and  aiiegations  of  fraudulent  proceedings, 
respecting  the  acquisition  of  the  title,  did  not  convert  the  action  at 
law  into  a  suit  in  equity.  Boston  &  Montana  Min.  Co.  v.  Mont  Ore. 
Pur.  C  >  ,  188  U.  S.  632,  23  Sup.  Ct.  431,  47  L.  ltd.  G2G. 

Ill  McGuirc  V.  Pcnsacola  City  Co.  et  al.,  105  Fed.  677,  44  C.  C.  A. 
G70  (li'Oi),  the  Court  of  Appeals  of  the  Fifth  Circuit  dismissed  a 
bill,  where  the  plaintiff  sued  in  equity,  praying  for  an  injunction  to 
restrain  defendants  from  interfering  with  certain  lands,  or  commit- 
ting trespass  thereon,  for  a  receiver,  for  an  account  as  to  rents  and 
profits;  that  the  title  be  quieted;  and  that  a  tract  of  land  be  decreed 
to  beloncj  to  plaintiff*  together  with  rents  and  profits.  The  decision 
was  that  there  was  nothing  alleged  to  confer  jurisdiction,  although 
the  bill  showed  that  the  complainant  had  a  legal  title  to  the  land,  and 
that  defendants  had  obtained  possession  by  force,  and  were  in  pos- 
session. It  was  held  that  if  the  defendants  were  trespassers  they 
could  be  joined  as  defendants  In  an  action  in  ejectment,  and  that  the 
equitable  jurisdiction  would  not  be  interposed  to  prevent  a  multiplici- 
ty of  suits,  as  each  defendant  had  a  right  to  submit  his  claim  of  title 
and  ri<:,^ht  to  possession  to  a  jury.  It  was  also  arcrued  that  the  court 
had  jurisdiction  in  equity  to  inquire  into  the  allegations  made  of  con- 
spiracy, fraud  and  violence.    But  the  court  said: 

**The  fact  tbat  tbc  defeodauts  coospired  to  obtain  powesBion  of  tbe  land, 
or  committed  frauds  and  Tlolence  to  obtain  poaseasloo,  the  eomplalmint  hav* 

Ing  the  legal  title  and  tho  ri^ht  to  possession,  dtnis  not  txinfer  jntlsdlrtiim  in 
equity  of  a  suit  to  reeovcr  the  lundB.  These  wronj^s  on  tbe  part  of  the  de- 
fendants do  not  prevent  the  plaintiff  from  reeoverlng  the  landfl  at  law  In  ejpot- 
meut  Sueh  averments  In  a  bill  to  recover  real  estate  and  its  rents,  brovicrht 
by  a  plaint IIT  out  of  possof;sIon,  and  having  tho  li>i;al  title  against  defendants 
in  possession,  do  not  confer  jurisdiction  in  oquity.  Suiylii  v.  Banking  Co.,  141 
U.  S.  G56,  6G0,  G61,  12  Sup.  Ct.  113,  35  L.  lOd.  891,  THe  avoruionts  that  the 
defendants  hold  the  lands  under  void  judtmients  are  without  elTect  as  oon- 
ferring  JurisdictloD,  because  the  Judgments  could  as  well  be  held  void  at  law. 
Sniythe  v.  Banking  (a  84  Fed.  825;  Lewis  v.  CoekR»  23  WalL  466,  469, 
23  U  Ed.  7a" 

To  the  contention  that  the  court  had  jurisdiction  to  quiet  title  from 
the  cloud  resting  upon  the  land  by  the  acts  of  the  defendants,  the  court 
replied  that  it  was  wdl  settled  "that  a  plaintiff  not  in  possession,  hav- 
inj^f  the  legal  title,  cnnnot  maintain  a  bill  against  defendants  wiio  are 
in  possession  to  remove  cloud  from  title." 

In  Hanley  v.  Coal  Co.  (C.  C.)  110  Fed.  (1901),  the  relief  sought 
was  a  decree  establishuig  a  right  and  title  of  plaintiff  to  the  possession 
and  use  of  lands,  that  a  trustee  be  appointed  to  carry  into  effect  a 
last  will  and  testament,  that  an  accounting  be  had,  and  for  judgment 
and  general  relief*  Judge  Rogers  decided  that  a  court  of  equity  will 
not  take  jurisdiction,  at  the  instance  of  a  plaintiff  out  of  possession, 
to  determine  as  between  such  plaintiff  asserting  title  and  a  defenflrmt 
in  possession  claiming  adversely  the  simple  and  naked  questions  of 
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who  holds  the  legal  title  to  the  land  or  the  right  to  the  possesskm 

thereof.    He  continued: 

"Nor  Is  authority  required  to  stiow  that  In  such  a  case  as  that  the  eqtiity 
Jurisdiction  of  tlie  fedt-rai  court  would  not  attach  because  facts  are  stated  iu 
the  bin  whicb.  In  a  proper  case,  would  give  the  court  JurlfldietlOB,  on  the  ground 
of  nn  nf<t)niit  hotwofii  tho  jmrtirs.  frr  tlie  reason  that  on  accounting  dci)end» 
upon  the  title  or  riglit  to  ix>si»eHtiiou,  and  the  Jurisdiction  to  try  the  title  is  in 
a  court  of  law.  Rer.  8t  U.  8. 1  728,  (U.  8.  Cootp.  8t  1001.  p.  583|  article  7  of 
the  Constittitlon  of  flic  T'nited  States.  See,  also,  cases  clttHl  In  volume  2  of 
the  notes  of  Gould  &  Tuclccr  to  Uev.  8t.  S.  |  72.1.  Nor  can  the  equity  Ju- 
rladlctlon  of  a  federal  court  attach  to  quiet  title  in  favor  of  a  plaintiff  who  is 
either  <Mit  (tf  iMiss<»ssion  or  lias  not  ac<|iiired  the  U';r.il  title,  as  a'-ralnst  a  de* 
fendnnt  In  jjoaBession  asserting  adverse  title.  Frost  v.  Spitley,  121  U.  S.  552,  7 
Sup.  Ct  1129,  30  Ia  Ed.  1010;  Dick  v.  Foraker,  IKi  U.  S.  401,  IS  Sup.  Ct  124, 
39  L.  Ed.  201 ;  Adone    Straban  (C.  C.)  97  Fed.  eoi.** 

In  Heardcn  et  al.  v.  Benner  (C.  C.)  120  Fed.  OUO  (1903),  the  prayer 
was  that  complainants'  title  be  decreed  and  confinned,  that  a  certain 
deed  be  decided  to  have  only  conve>  ed  a  life  estate,  that,  if  necessary, 
the  deed  be  corrected  and  reformed,  and  thus  a  cloud  be  removed  from 
complainants'  title;  that  an  account  be  had,  and  an  order  of  sale  be 
made,  and  that  the  proceeds  be  paid  over  to  complainants;  and  that 
a  preliminary  injunction  issue  restraining  defendant  from  selling  ur 
incumbering  the  interests  claimed  by  the  complainants.  The  court 
treated  the  bill  as  one  showing^  that  the  possession  of  the  land  in  dis- 
fMite  was  held  adversely  to  complainants,  and  tinder  a  claim  of  title 
to  the  fee  in  defendant.  Jurisdiction  was  denied,  the  rule  being  up- 
lirM  tliat  "those  only  who  have  a  clear  Irrral  and  equitable  title  to 
land  connected  with  possession  ha\'e  any  right  to  claiin  the  interfer- 
ence of  a  court  of  equity,  to  give  theni  peace  or  dissipate  a  cloud  on 
the  title."  Jurisdiction  was  also  refused,  notwithstanding  the  alleged 
necessity  for  an  accounting ;  the  court  quoting  from  the  leading  case 
of  Hipp  V.  Babin,  19  How.  2n.  15  L.  Ed.  633,  where  Justice  Camp- 
bell, for  the  Supreme  Court,  laid  down  the  rule  that,  when  a  party 
has  a  right  to  a  possession  which  he  can  enforce  at  law,  his  right  to 
the  rents  and  profits  is  also  a  legal  right,  and  must  he  enforceil  in  tlie 
same  jurisdiction.  Furthermore,  Judge  Speer  held  that  although  the 
bill  might  have  been  maintained  under  the  practice  of  the  state  of 
Georg:ia,  yet  that  the  courts  of  the  United  States,  being  controlled  by 
the  Constitution  and  the  acts  of  Congress,  cannot  deprive  a  person  of 
his  right  to  a  trial  by  jury  in  an  action  at  law. 

In  United  States  Mining  Co.  v.  Lawson  et  al.  (C.  C.)  115  Fed.  HM)' 
(10O'<;),  judge  Mar«:hall  very  clearly  reviews  the  principal  cases  bear- 
ing upon  the  (question  under  consideration.  That  was  a  bill  brought 
for  an  injimction  to  restrain  defendants  from  working  on  plaintiifs 
mining  claimi  and  that  the  title  of  the  plaintiff  be  quieted.  The  ac- 
tion was  looked  upon  by  the  learned  judge  as  maintainable  under  the 
statutes  of  the  state  of  Utah,  but,  after  reference  to  the  seventh  anu  nd- 
ment  to  the  Constitution  of  the  United  States,  and  to  section  723  of  the 
Revised  Statutes,  providing  that  suits  in  equity  shall  not  be  sustained 
in  the  federal  courts  where  a  plain,  adequate,  and  complete  remedy 
at  law  may  be  had,  it  was  pointed  out  that  there  was  no  averment 
that  the  plaintiff  was  in  possession,  but  that  it  appeared  that  the  title 


Digitized  by  Google 


JOUNe^TON  V.  CX^ESON  GOLD  MINING  CO. 


601 


of  the  plaintiff  was  a  legal  one,  and  that  if  defendants  were  in  posses- 
sion Uie  property  could  be  recovered,  and  the  title  could  be  determined 
in  an  action  of  ejectment.  The  court  said: 

"It  is  n  f  niiilinr  rule  that^  \vh<  re  a  part  of  the  relief  to  which  plaintiff  Is 
entiileil  is  equitable,  a  court  of  equity,  having  Jurisdictiou  for  this  purpose^ 
will  ordinarily  amume  Jurlsdlctioii  of  the  entire  case,  and  grant  both  the  legal 
and  equitablo  relif  f  tli.it  tlie  case  domands.  It  is  no  less  well  settled  that  the 
right  to  an  inJuncUou  to  prevent  the  coutiuuuuce  of  a  wrong  may  be  a  sutflcieut 
equitable  incident  to  give  a  oonrt  of  equity  juriadictlon  of  what  would  other* 
wise  be  a  lepa!  action.  Root  v.  Railroad  Co..  10r>  U.  S.  207.  I'r,  L.  Ed.  975; 
Jesus  College  v.  Bloom,  3  Atk.  2i>2:  1  Pom.  Eq.  Jur.  8  230.  To  have  this  ef< 
fe*  t,  however,  the  equitable  relief  must  be  iiottietbing  more  than  simply  in  aid 
of  a  legal  action  or  during  its  petKleiuy.  Courts  of  equity  do  not  usually  un- 
«lertake  to  try  disputed  legal  titles  to  land.  .Viuerlean  Dock  &  Improvement 
Co.  v.  Trustees  for  Public  Schools.  .37  N.  .1.  Kq.  2ri6.  And  before  a  plaintiff 
is  entitled  to  a  i^rmanent  injunction  restraining  the  violation  of  a  conunoii- 
Inw  riu'ht.  he  must  ordinarily  eslablish  this  rlfrht  at  law.  Coke  Co.  v.  liroad- 
beut,  7  11.  L,  Cu8.  tiOl,  6<Hi.  In  the  federal  courts,  at  least,  it  is  common  prac- 
tice to  procee<l  in  equity  for  an  Injunction  to  preserve  real  property  pending 
legal  proceedings  for  the  determination  of  the  title.  Erhardt  v.  Hoaro.  113 
r.  S.  r*27,  a  Sup.  Ct.  rm.  28  L.  Ed.  >113;  Waterloo  Min.  Co.  v.  Doe,  82  Fed. 
45.  27  C.  C.  A.  .'lO:  St.  Ix)ul8  MIn.  &  Mill.  Co.  of  Montana  v.  Montana  Mln. 
Go.  (C.  C)  58  Fed.  129;  Stevens  t.  WlUlanis»  6  Morr.  Min.  Rep.  449." 

Decisions  within  this  circuit  are  to  the  same  effect.  In  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co..  112  Fed.  1,  50  C.  C.  A.  79,  61 
L.  R.  A.  230  (1901),  the  prayer  was  for  a  temporary  injimction  re- 
straininjG!"  defendant.*^  froni  boring-  wells  and  removint;  oil,  and  for  a 
decree  that  complainant  liad  full,  complete,  and  equitable  title  to  the 
premises  involved,  that  a  receiver  be  appointed,  and  that  adverse  claims 
of  defendants  be  adjudged  without  right  This  court  held  that  the 
circuit  court  had  no  jurisdiction  to  try  the  title  to  the  property,  or  to 
judge  the  complainant  to  be  entitled  to  the  possession  thereof.  The 
cases  of  Whitehead  v.  Shattuck,  138  U.  S.  14fi,  11  Sup.  Ct.  JT^?.  'U  L. 
Ed.  873,  and  Black  v.  Jackson,  177  U.  S.  349,  20  Sup.  Ct.  G48.  44  L. 
Ed.  801,  were  quoted  from,  to  sustain  the  general  rule  that  equity 
will  not  proceed  to  determine  title  or  right  of  possession  to  lands 
brought  by  one  who  is  out  of  possession  against  a  claimant  in  posses- 
<;inn.  David.'^on  v.  Calkins  fC.  C.)  d2  Fed.  330,  wherein  Jud.L^^e  Well- 
born ably  reviews  the  decisions  of  the  Supreme  Court,  was  cited  with 
approval.  Cal.  Oil  &  Gas.  Co.  of  Ariz.  v.  Miller  et  al.  (C.  C.)  9G 
Fed.  Vi.  < 

In  Morrison  v.  Marker  (C.  C.)  93  Fed.  692  (1899),  a  decree  was 
asked  adjudging  a  deed  to  be  fraudulent  and  void,  and  that  it  be  can- 
celed, that  complainant  be  adjudged  to  have  a  good  and  valid  title,  and 

that  the  title  of  complainant  be  quieted  Judge  Morrow,  sittinf:^  i"  the 
Circuit  Court,  decided  that  there  was  not  a  case  stated  within  the  eq- 
uity jurisdiction  of  the  court,  and  quoted  with  approval  from  Frost 
V.  Spitley,  121  U.  S.  552,  7  Sup.  Ct.  1129,  30  L.  Ed.  1010,  where  it 
was  held  that  a  person  out  of  possession  cannot  maintain  a  bill  to  re- 
move a  cloud  upon  title,  and  to  quiet  the  possession  of  real  estate, 
whether  his  title  is  lethal  or  equitable,  for  if  his  title  is  lec^al,  his  rem- 
edy is  by  action  of  ejectment,  and,  if  equitable,  he  must  acquire  the 
legfal  title,  anrl  then  brin^^  ejectment. 

In  Xorilicra  i'aciiic  Railroad  Company  v.  Amacker,  49  Fed.  529,  1 
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C.  C  A.  345,  this  court  again  sustained  the  general  rules  as  hereto- 
fore stated.  That  was  a  suit  seeking  a  decree  declaring  that  defend- 
ants had  no  estate  in  certain  lands  claimed  by  the  complainant,  that 

the  title  of  the  comj)lainant  was  c^ood,  and  praying  that  the  defendants 
be  enjoined  from  asserting  claim  to  the  lands,  adverse  to  the  com- 
plainant.   Kqtiitv  jurisdiction  was  denied.    To  like  cllect  is  Soutiiern 
Pacilic  Ra2lwav  Co.  v.  Goodrich  (C.  C.)  57  Fed.  8;  9  (1803). 
Similar  questions  were  also  involved  in  Empire  State,  Idaho  M.  & 

D.  Co.  V.  Bunker  Hill  S.  M.  &  C.  Co.,  121  Fed.  973,  58  C.  C.  A.  311 
(1903).  Bill  in  equity  was  brought  by  the  Empire  State  Company  to 
quiet  title  to  a  certain  mininp^  claim.  The  controver-^y  related  to  ex- 
tralateral  ri^dits  It  was  contended  that  posse'^sion  of  the  property  did 
not  appear  to  be  in  the  aj)p(.'Ilee.  but  the  bdl  alleged  that  the  appellee 
was  ill  possession  of  all  of  the  lode  or  vein,  which  extended  beyond  a 
certain  plane,  and  within  vertical  planes  of  projected  end  lines.  The 
court  expressly  regarded  that  as  an  averment  of  possession  of  all  that 
part  of  the  lode  which  was  in  controversy,  and,  when  the  point  of  pos- 
scs'^inn  wrt';  settled,  proceeded  to  show  that  a  trespass  and  threat  to 
continue  to  extract  ore  were  alleged,  wherefore  it  was  held  equity 
would  intervene. 

Among  the  decisions  by  courts  of  the  states,  that  of  Mary  Ann 
Long's  .Appeal,  93  Pa.  171,  bears  closel\  upon  the  case  under  consid- 
eration. There  the  subjects  of  the  bill  in  equity  were  leasehold  estates. 
Fraud  and  conspiracy  were  set  up,  and  nine  kinds  of  relief  were 
asked,  includinpf  injunction,  accnnntincr.  and  that  the  interests  claimed 
by  plaintiff  be  declared  hi^.  'l^he  court  held  the  case  as  properly  in 
ejectment,  looking  upon  it  as  one  where  plaintiff  was  really  seeking  to 
establish  his  title  against  defendant  in  possession.  "Her  title/'  said 
the  court,  "may  be  worthless,  but  she  has  possession,  and  until  he 
proves,  by  an  action  at  law,  that  he  has  the  right  to  that  possession  by 
virtue  of  good  title,  she  cannot  be  disturbed.  Haggtn  v.  KeUy,  136 
Cal.  4H1.  G9  Pac.  110. 

Appellant  relies  largely  upon  the  recent  case  of  I'ii^''  Six  Develop- 
ment Co.  V.  Mitchell,  138  Fed.  279,  70  C.  C.  A.  009,  as  being  direct 
authority  that  equity  wilt  retain  his  bill.  The  facts  ^ere  presented 
an  unusual  case  for  injunctive  relief,  and  the  court.  Judge  Hook  dis- 
senting, held  that  as  the  injury  was  to  the  res,  equity  had  jurisdiction 
not  only  to  restrain  waste  or  threntoned  trespass,  but  having  acquired 
jnrisdiction  might  proceed  "to  settle  the  question  of  title,  and  to  re- 
move tlie  cloud."  The  doctrine  thus  expressed  was  ap[>Iied  to  a  ver>' 
unusual  condition  of  facts,  and  unless  its  meaning  is  circumscribed  by 
the  peculiar  features  of  the  case,  it  would  appear  to  be  an  extension 
of  equitable  jurisdiction  beyond  the  rule  of  decision  of  this  circuit, 
and  of  other  circuits,  as  laid  down  in  Kellar  v.  Crai.c:,  1^6  Fed.  630,  61 
C.  C.  A.         and  other  federal  cn^es  already  cited. 

It  results  from  what  we  have  said  that,  inasmuch  as  plaintiff  has  a 
complete  remedy  at  law,  his  position  invoking  the  general  equity  pow- 
ers of  the  court  canrtot  be  upheld.  Bruce  v.  Murray,  123  Fed.  366.  59 
C.  C.  A.  494.  Manifestly,  tne  principal  issue  involved  in  the  case,  and 
the  one  that  should  be  first  tried,  is  right  of  possession  aj:ain-t  defend- 
ants in  possession,  and  defendants  have  a  right  to  stand  on  their  pos- 
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session  until  compelled  to  yield  to  better  title,  and  to  demand  trial  by 
jury  as  to  whether  plaintiff  has  a  true  title.  Fussell  v.  Gregg,  113  U. 
S.  554,  5  Sup.  Ct.  631,  26  L.  Ed.  993. 

As  plaintiff  claims  no  special  rights  under  the  Alaska  Codes,  other 
than  such  as  he  is  entitled  to  under  general  equitable  principles,  which 
it  may  be  assumed  are  not  narrowed  by  the  Codes,  it  is  unnecessary 
to  consider  the  argument  of  the  appellees  to  the  effect  that  under 
Alaska  Code  Ov.  Proc.  §§  301,  475,  courts  of  equity  will  not  deter- 
mine questions  of  title  and  right  of  possession  at  the  instance  of  one 
out  of  possession,  in  an  action  brought  by  such  person  against  one  in 
possession. 

The  order  dismissing  the  bill  without  prejudice  to  an  action  at  law 
is  afi&rmed. 


as?  Fed.  15S.) 

PACIFIC  UUT.  LIFR  IN8.  CO.  OF  CALIFORNIA  WSBB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit  NoTember  6»  1907.) 

No.  2,rjC3. 

1.  Release  -Release  as  Defense— Fbaud  Wmcn  Will  Avoid  Uei.rase  at 

Law. 

The  only  fraud  which  may  hf^  availed  of  in  an  action  at  law  in  a  fed- 
eral court  to  avoid  a  formally  executed  release  of  the  claim  sued  on  is 
ml8i«pf«flaitatfoD,  deceit  or  trickery  practiced  to  Induce  the  execution 

of  8  rcloaf?o  which  tho  Bicnor  never  fntonded  to  exocnte  and  upon  which 
the  minds  of  the  contracting  parties  never  met,  and  does  not  include  any 
of  tboBo  mtsrepremntatlons  of  fact  wtilch  may  have  been  resorted  to  In 

order  to  porsnnd'  tln^  i  laini  rnt  to  airroo  t(»  Uu-  rolonso  as  actually  made. 
In  mirh  rcsiux-t  It  is  iumiateri.il  whetlicr  the  release  is  or  is  nnt  under  seal. 
[Ed.  Note.— For  cas<'3  in  point,  see  ('<'nt.  Dig.  vol.  4-.  luleai^e,  §  32.] 

2.  Courts— I<"e DEB AL  CorKTs— Equitable  Defense  in  Aciion  at  Law. 

In  the  federal  court.s,  the  rule  sutwtsts  that  the  distinction  between 
legal  and  equitahle  defenses  Is  ^l^^  ^y«  re<-o£niized.  and  Bxwh  rnle  cannot 
be  affected  by  state  legislation  or  praciieu  permitting  equitable  defeases 
In  actUns  at  law. 

[Ed.  Note.— Ftor  cases  In  point,  see  Cent.  Dig.  Tol.  18,  Courts,  H  912,  918.] 

Si.  Bete  ASF— DErrxsE  tn  Aotiox  at  Law— Pr.EAniNr,  in  Avoid.vxcf  rr.vuD. 
In  an  action  on  an  accident  insurance  policy  in  which  a  formal  release 
of  the  dalm  executed  by  defendant  for  a  stated  consideration  was  pleaded 
as  a  »lefenHe,  a  rfr)lifatfon  wlilrh  in  efTe<-t  (lonle<l  that  plaintiflT  executed 
a  release  but  nileired  that  if  she  did  it  was  procured  by  fraud  and  deceit 
In  that  defendant's  agents  represented  to  her  that  defendant  was  not  liable 
on  the  p  11  y  and  read  affidavits  to  her  puriK>rting  to  state  facts,  known 
to  them  to  be  nntnie.  In  5tnpix)rt  of  siifh  representation,  whereby  she  was 
induced  to  accept  a  sum  of  money  from  defendant  which  puri)orted  to  be 
a  gift,  does  not  state  midi  a  case  of  fraud  as  woald  ayold  the  release  at 
law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

James  C.  Jones  (Jones,  Jones,  Hocker  &  Davis,  on  the  brief),  for 

plaintifT  in  error. 

Frederick  11.  P>acon,  for  defendant  in  error. 

Before  V.^N  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 
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ADAMS,  Circuit  Judge.  This  was  an  action  at  law  on  a  policy 
insuring  Margaret  Webb,  the  p]aintiff  below,  in  the  sum  of  $4,000 

against  death  of  her  husband  a*;  a  result  of  external,  violent,  and  ac- 
cidental means.    Defendant  coiii))anv  amongst  other  defenses  plead- 
ed accurd  and  satisfaction,  and  in  consideratir.n  thereof  the  exccnliuii 
by  plaintiff  of  a  vvi  lUcu  release  of  any  and  all  ciaini  against  it  by  rea>on 
of  the  death  of  her  husband.   Haintiff  in  her  reply  denied  any  knowl- 
edge or  recollection  of  having  executed  the  release,  but  pleaded  hy- 
[X)thetically  that  if  such  release  was  exeaited  by  her  it  was  procured 
by  defendant's  agent  by  "fraud,  deceit,  and  mi<?representation  of  facts, 
and  was  for  tliat  reason  witliout  consideration  and  void.*'    On  these 
pleadings  the  case  went  to  trial.    A  paper  consisting  of  the  acknowl- 
edgment of  receipt  of  $300  in  full  compromise  and  settlement  of  the 
demand  sued  for  in  this  action  and  an  unequivood  and  formal  release 
and  discharge  of  defendant  from  any  and  all  liability  for  that  demand 
was  shown  in  evidence  to  have  been  executed  by  plaintiff  and  deliv- 
ered to  the  defendant  in  consideration  of  the  payment  by  the  latter  to 
the  former  of  the  agreed  consideration.    Jn  view  of  that  proof,  and  at 
the  close  of  all  the  evidence,  defendant  requested  the  court  to  instruct 
the  jury  that  plaintiff  could  not  recover.  Upon  a  refusal  to  so  in- 
struct, and  after  exception  had  been  saved  thereto,  defendant  moved 
the  court  to  exclude  from  the  consideration  of  the  jury  all  evidence 
given  in  support  of  the  reyilication.    The  court  overruled  that  motion, 
and  defendant  dnly  excepted.    Verdict  and  judgment  in  favor  of  the 
plaintiff  followed,  and  the  case  is  brought  here  by  writ  of  error  for  re- 
view. 

Whether  the  formal  release  was,  until  set  aside  by  a  proceeding  in  eq- 
uity, a  bar  to  the  present  action  at  law,  is  a  question  which  underlies  all 
others  and  which  we  will  first  dispose  of.    Our  attention  is  called  to 

many  cases  on  the  general  subject  that  fraud  vitiates  all  contracts  and 
to  some  which  hoUi  tliat  a  release  may  Ixi  shown  even  in  actions  at 
law  to  have  been  procured  by  fraud  and  misrepresentation  and  its 
effect  thereby  avoided.  But  it  is  unnecessary  and  unprofitable  to  dwell 
long  on  those  cases.  The  Supreme  Court  of  the  United  States  has 
authoritativelv  settled  the  matter.  Hartshorn  v.  Dav,  19  How.  211, 
L.  Kd.  <;<)r):  George  v.  Tate.  10*^  V.  S.  nni.  36  L.'Ed.  232  ;  Union 
Pac.  Rv.  V.  Harris,  158  U.  S.  32G,  15  Sup.  Ct.  843,  39  L.  Ed.  10(>:^ : 
Texas  tS:  Pac.  Ry.  Co.  v.  Dashiell,  108  U.  v«^.  521,  25  Sup.  Ct.  737.  VJ 
h.  Ed.  1150.  In  Hartshorn  v.  Day,  Mr.  Justice  Nelson,  speaking  for 
the  court,  said: 

'^Fraud  In  tbe  ex«eotion  of  the  Instnnuciit  has  alwars  been  admlttpd  In  a 

court  of  law.  an  where  It  lias  ln-vn  misreaJ.  or  sunno  other  fraiul  or  Iiii|M.si. 
tion  hm  beeu  pruetieed  u]>oii  the  imrty  iu  procuring  bis  sigimture  aud  seat 
The  fraud  In  this  aspect  goes  to  tbe  question  mrfaetber  or  not  the  Inatmni^nt 
ever  bad  any  leieal  existence;  •  *  •  » 

In  George  v.  Tate  the  Supreme  Court,  speaking  by  Mr.  Justice 
Swaync,  said : 

'*It  is  well  settled  l^t  the  only  fraud  permfmlble  to  be  proved  at  law  In 

those  cases  Is  fraud  totu  hlng  the  exeeution  of  the  Instrument,  such  as  mis- 
reading, the  surr«»i)tltious  sulkstltutlon  of  one  paper  for  another,  or  obtainln^r 
by  tfume  other  trick  or  deviee  um  imitrumeut  whieb  the  pai*ty  did  not  intend 
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to  give.  ♦  •  •  The  ^em(^dy  i»  by  a  direct  prweeding  to  av(»id  the  In- 
fltnimeiit*' 

In  Union  Pac  Ry.  v.  Harris  the  question  arose  in  connection  with 
a  lengthy  and  somewhat  complicated  charge  to  the  jury.  A  clear  dis- 
tinction appears  to  have  been  made  between  the  effect  of  misrepresent- 

inq"  what  the  release  tliere  in  question  was  to  embrace  and  misrepre- 
sentation of  facts  to  procure  the  release  as  made.  The  contention  of 
the  plaintiff  in  that  case  was  that  the  reUasc  wa--  sii^ncd  by  him  when 
ill  and  when  lie  did  not  comprehend  what  he  was  doing,  and  that  he 
was  led  to  believe  that  be  was  signing  a  release  of  daims  growing  out 
of  his  illness  only,  such  asoutlavs  for  doctors'  services,  and  the  like,  and 
loss  of  time  for  two  weeks,  'fhe  contention  of  the  defendant  was  that 
the  reh  n^e  was  intended  to  include  a  settlement  of  all  matters  of  dif- 
ference ijctvveen  plaintiff  and  defendant,  including  the  liability  of  the 
defendant  for  the  injuries  received  by  plaintiff.  The  issue  related  ex- 
clusively to  what  was  the  subject-matter  of  the  release.  The  Supreme 
Court  did  not  discuss  the  question  but  was  satisfied  to  say  that  the 
charge  on  the  whole  was  correct.  Texas  &  Pac.  Ry.  Co.  v.  Dashiell 
also  dealt  exclusively  with  what  was  the  subject-matter  of  the  release, 
and  incidentally  is  important  for  elucidating  the  real  issue  in  Union 
Pac.  Rv.  V.  Harris. 

Concerning  the  latter  case  the  following  observation  is  made: 

"Several  UefeDses  were  made  to  the  release,  among  others,  tbat  tUe  miuds  of 
tbe  partfed  never  met  on  the  principal  mibject  embraced  In  the  release,  nnme- 

ly.  tlie  daiii!i;,'«>s  for  which  tlie  action  was  hmufrlit.  This  defense  was  coni- 
pllcated  in  tlie  instructions  of  tlie  court  with  the  defenses  of  fraud  aud  mental 
inconi|)etcncy  to  understand  tho  tonus  aud  extent  of  the  rcinase,  and  it  is 
difficult  to  make  satisfactory  extracts  from  the  char>:e  of  the  trial  court. 
E2nough,  ho^iover.  npi>pnrs  to  fhow  that  the  court  snhiiiitt<Hl  to  tli(>  Jury  the 
fact  of  miHtalie  of  injuritni  received,  as  bearing  on  tiie  effect  of  tbe  releas*'. 
and  tbts  action  waa  affirmed  by  this  court" 

In  view  of  the  issues  in  tlie  last  two  cases  they  do  not  declare,  as 
claimed  by  plaintitT's  counsel,  any  different  rnle  than  that  declared  in 
the  Hartshorn  and  George  Ca.ses.  The  releases  there  in  «juestion  ditl 
not  embrace  the  injury  sued  for  by  the  respective  plaintiffs,  and  the 
replications  to  that  effect  were  in  the  nature  of  pleas  of  non  est  factum. 
The  conclusion  frcrni  all  the  cases  in  the  Supreme  Court  is  that  tlie 
only  fraud  v  hich  may  be  availed  of  in  an  action  at  law  to  avoid  a 
formally  executed  release  of  the  claim  sued  on  is  misrepresentation, 
deceit,  or  trickery  practiced  to  induce  the  execution  of  a  release  which 
the  signer  never  intended  to  execute,  and  upon, which  the  minds  of 
'  the  contracting  parties  never  met,  and  does  not  include  anv  of  those 
misrepresentations  of  fact  which  may  be  resorted  to  in  order  to  per- 
suade the  claimant  to  ngree  to  the  release  as  actually  made. 

That  the  old  rule  of  the  Supreme  Court  still  prevaiK  is  aftinned  gen- 
erally by  the  national  courts.  In  Hill  v.  X.  Pacific  Ry.  Co.,  T)!  C.  C. 
A.  5 14,  113  Fed.  U14,  the  Circuit  Court  of  ApiKals  for  the  Ninth  Cir- 
cuit recognized  and  enforced  it.  In  like  manner  also  the  Circuit 
Courts  have  reco<jnized  and  followed  it.  Shampeau  v,  Connecticut 
River  Lumber  Co.  iC.  C.)  42  Fed.  7 GO;  Vandervelden  v.  C.  &  X.  W. 
Ry.  Co.  (C.  C.)  61  Fed.  54;  Kosztelnik  v.  Bethlehem  Iron  Co.  (C.  C.) 
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91  Fed.  606;  HiU  v.  N.  Pacific  Ry.  Co.  (C.  C.)  104  Fed.  754;  Sadi 
V.  Bank  of  the  State  of  New  York  (C.  C)  127  Fed.  450;  StejAcnsoik 
V.  Supreme  Council  (C.  C.)  130  Fed.  491;  Heck  v.  Missouri  Pac.  Ry. 

Co.  (C.  C.)  147  Fed.  775. 

The  Circuit  Court  of  Appeals  for  the  Sixth  circuit,  as  evidenced  by 
tlie  cases  of  Lumiey  v.  Railway  Co.,  22  C.  C.  A.  60.  76  Fed.  Oti,  ani 
Wagner  v.  Naticmal  Life  Ins.  Co.,  33  C.  C.  A.  121,  90  Fed.  395,  differs 
from  those  just  referred  to.  But  in  view  of  what  we  believe  to  be  the 
doctrine  of  the  Supreme  Court  as  declared  and  followed  in  the  cases 
snpra,  we  are  unable  to  adopt  the  ctmclusion  reached  by  the  learned 
and  distinjTuishcd  judges  of  that  circuit. 

Distinction  is  niade  by  some  courts  bctwicu  cases  involving  an  in- 
formal receipt  as  distinguished  from  a  formal  release  like  Sucli  v.  Bank 
of  the  State  of  New  York,  supra,  and  between  releases  under  seals  and 
those  not  under  seal.  While  there  may  be  some  ground  for  a  dis* 
tinction  between  cases  involving  a  mere  receipt,  with  no  formal  release, 
the  consideration  of  which  may  always  be  inquired  into  and  explained 
and  cases  involving  formal  deeds  of  release,  as  to  which  we  express 
no  opinion,  we  are  unable  to  perceive  any  difference  in  principle  be- 
tween a  formal  release  under  seal  and  one  not  under  seal.  They  may 
both  alike  be  reformed,  enforced  or  rescinded  in  equity.  Certainly  we 
cannot  in  this  case  give  any  consideration  to  the  difference  if  there  be 
sucli.  The  prc<^cnt  release  was  not  under  seal,  but  was  made  in  Mis- 
souri, aiul  i>  subject  to  the  law  of  Missouri.  By  that  law  the  use  of 
private  seals  in  written  contracts  or  other  instnnnents  theretofore  re- 
quired to  be  under  seal  is  abolished,  and  a  seal,  if  used,  does  not  affect 
the  force,  validity,  or  character  of  the  instrument  or  in  any  way  change 
its  significance  or  construction.  Rev.  St.  Mo.  1699,  §  893  [Ann.  St. 
1906,  p.  829]. 

Tn<;pired  doubtle->;  b\-  the  var^Mntr  anrl  conflicting  opinions  of  differ- 
ent jud^x^s  of  the  Su])reme  Court  of  Missouri  on  the  question  now  un- 
der consideration,  as  illustrated  Uv  Girard  v.  St.  Louis  Car  Wheel  Co., 
123  Mo.  368,  27  S.  W.  648,  25  L.  R.  A.  614,  45  Am.  St  Rep,  556,  and 
Och  v.  M..  K.  &  T.  Ry.  Co.,  130  Mo.  27, 31  S.  W.  962,  36  L.  R.  A.  442, 
the  Legislature  of  Missouri  in  1899  enacted  the  following  law : 

'•Whoiu'Acr  a  reliMsv.  cuniposltlon,  settlemont  or  othor  tlis  'hari^e  of  flu-  i-aiise 
of  action  sued  ou  shall  be  set  up  or  pleaded  la  tlie  answer  lu  bar  to  phUotilTs 
cftttSft  of  action  sued  oik  It  riiall  bo  penufflstble  tn  the  reply  to  nlle^  au.v  facts 
sliowiiig  or  tending  to  show  that  said  rcloas*'.  coniiiosition,  s^'ttleniont  or  utluT 
discharge  was  frauduleutly  or  wrongfully  procured  from  plaintiff,  aud  tbc 
iRRtie  or  IsHucs  thus  ml  Red  aliall  be  mibmltted  with  all  the  other  Issues  in  the 
cjise  to  the  jurj',  and  a  jr«*noral  verdict  or  finding  u\)on  all  the  Issues,  inelud* 
ing  the  Issno  or  Issues  of  frnud  so  raised,  abaU  be  sufficient."  Rev.  St.  Mo. 
mJO,  §  G54  [Ann.  St.  1906,  p.  (570]. 

This  section  is  relied  on  by  plaintill's  counsel  in  support  of  his  con- 
tention that  fraud,  deceit,  and  misrepresentation  practiced  to  secure  the 
release  in  question  may  be  shown  in  this  action  at  law  to  avoid  it  This 
statute,  however,  does  not  aid  him.  The  rescission  of  the  deal  of  re- 
lease sought  to  be  accomplished  in  this  case  is  essentially  and  tradi* 
tionally  an  equitable  remedy.  It  is  peculiarly  appropHnte  for  the  con- 
sideration of  a  chancellor  and  not  of  a  jury.  It  de[>cn(is  in  many  cas- 
es upon  the  exercise  of  a  wise  discretion  in  the  light  of  countervailiug 
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equities ;  is  frequently  awarded  on  conditions  imposed  in  the  final  de- 
cree, and  only  when  the  remcdv  is  invoked  without  unreasonable  de- 
lay. The  jTijof  justifying'  it  must  be  clear,  convincing,  and  unequivo- 
cal. In  view  of  these  rules  governing-  tiie  administration  of  an  equi- 
table remedy,  it  is  apparent  that  an  action  at  law  which  is  governed  by 
more  inflexible  rules  is  not  well  adapted  to  administer  that  remedy. 
So  manifest  is  this  that  rescission  of  contracts  for  fraud  has,  time  out 
of  mind,  been  a  well-recognized  subject  of  equitable  cognizance. 

W  hatever  may  be  the  practice  in  code  states,  where  the  ancient  dis- 
tinction between  legal  and  equitable  remedies  has  been  aboHshed,  and 
where  but  one  form  of  action  is  recognized,  the  rule  subsists  in  the 
national  courts  that  the  distinction  between  legal  and  equitable  de- 
fenses is  always  recognized.  'They  cannot  be  mixed  Equitable  suits 
must  be  on  the  equity  side  of  the  docket,  and  actions  at  law  on  the  law 
side.  *  *  *  Whatever  the  practice  may  be  in  state  courts,  in  many 
of  which  the  code  practice  obtains,  the  distinction  between  actions  at 
law  and  suits  in  equity,  toi  i:ier  with  leg^l  and  equitable  defenses 
being  abolished,  tiie  same  court  administering  both  law  and  equity, 
such  practice  does  not  obtain  in  the  courts  of  the  United  States."  Levi 
V.  Mathews,  145  Fed.  152,  164,  76  C.  C.  A.  123,  124.  "Although  the 
forms  of  proceedings  and  practice  in  the  state  courts  have  been  adopt- 
ed in  tlie  District  Court,  yet  the  adoption  of  the  state  practice  must 
not  be  understood  as  confounding  the  principles  of  law  and  equity, 
nor  as  authorizing  legal  and  ecjuitable  claims  t*^  be  blended  together 
ill  one  suit."  Bennett  v.  ButterwurLh,  ii  ilow.  GGU,  G«4,  io  L,.  Kd. 
859.  "The  remedies  in  the  courts  of  the  United  States  are  at  common 
law  or  in  equity,  not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and  equity,  as  distinguished 
and  delined  in  that  country  from  which  we  derive  our  knowledge  of 
these  principles ;  and,  although  the  forms  of  proceedings  and  prac- 
tice in  the  state  courts  shall  have  been  adopted  in  the  Circuit  Courts 
of  the  United  States,  yet  the  adoption  of  the  state  practice  must  not 
be  understood  as  confounding  the  principles  of  law  and  equity,  nor 
as  authorizing  legal  and  equitable  claims  to  be  blended  together  in  one 
suit."  Lindsay  v.  Shreveport  Bank,  156  U.  S.  48o,  493,  15  Sup.  Ct. 
472.  475.  3n  L.  Ed.  505.  and  cases  cited.  To  the  same  effect  see,  also, 
Hill  v.  Northern  Ps(c.  Ry.  Co.,  supra,  and  cases  cited. 

We  recognize  that  state  statutes  frequently  create  new  and  enlarge  old 
equitable  rights,  and  that  substantive  rights  of  that  kind  are  enforced 
in  the  national  courts,  but  we  perceive  nothing  in  the  Missouri  stat- 
ute in  question  of  that  character.  It  does  nothing  but  change  the 
forum  of  an  cqnita1)le  action  from  a  court  of  equity,  where  it  naturally 
helonirs.  to  a  court  of  law,  where  it  does  not  naturally  belnncf.  \Mii!e 
the  state  may  do  this  with  resj>ect  to  its  own  courts,  it  clearly  has  no 
power  to  legislate  away  the  equitable  jurisdiction  of  the  national  courts. 

The  case  of  Cowley  v.  Northern  Pac.  R.  R.  Co.,  159  U.  S.  569,  16 
Sup.  Ct  127,  40  L.  Ed.  263,  relied  on  by  plaintiff's  counsel,  does  not 
support  his  contention.  The  case  concerns  the  riL,dits  of  parties  in 
the  Circuit  Court  on  removal  of  a  sm't  from  the  state  court.  It  de- 
clares the  obligation  of  the  national  courts  to  recoL^nize  and  enforce 
new  rights  created  by  state  statute,  but  lest  it  should  be  distorted  into 
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authority  for  plaintiff's  present,  contention  the  court  apparently  in  a 
precautionary  way  obsenres: 

"While  the  federal  court  may  be  coiui>elled  to  deal  with  the  caae  aet-ordlnjir 
to  the  fornm  Jind  nirwlps  of  pro«KHliu?  of  a  wnrt  of  equity*.  It  remains  in  sub- 
fttance  a  proooodiug  under  the  statute,  with  the  origiual  rights  ot  the  parties 
unchAmeed." 

To  avoid  the  etlect  of  the  rule  of  the  Supreme  Court  on  the  sub- 
ject in  question,  learned  counsel  for  plaintiff  in  his  brief  undertakes 
to  assimilate  the  replication  in  this  case  to  that  in  the  Harris  Case. 

He  argues  that  this  replication  tenders  the  issue  that  there  was  no 
meetinj^  of  minds  of  the  contractiiiijf  parties,  and  that  trickery  was 
practiced  in  securing^  the  execution  of  the  release  di'^tinpiished 
from  that  practiced  to  induce  the  agfreement  for  the  release.  We 
think  he  is  mistaken  about  this.  The  replication,  so  far  as  it  is  neces- 
sary to  quote  it  for  our  present  purpo^ses,  is  as  follows: 

*That  Immediately  after  the  death  of  her  aald  husband  [which  occurred 

Janum-y  27.  U)Or»l  ono  Tolk.  tho  jr»Mieral  ntront  of  tho  <!nid  dofen<1.mt  "omiKiny. 
♦  •  •  came  to  lier  house,  and  then  and  there  stated  that  the  defendant  was 
not  Itftble  ou  the  policy,  and  then  and  there  Informed  her  that  her  hmband  bad 
died  of  dlnensc,  wlicn'by  tin*  (•oiniiany  was  not  liable.  That  afterwanls,  on 
March  2d,  rJ05,  or  tijereabouts,  at  the  request  of  said  l*olk.  she  went  to  tlie 
office  of  snirt  Polk  and  the  offiw  of  said  company  In  the  city  of  St.  Louia.  and 
«nld  Polk  ami  tlie  attorney  of  said  defendant,  one  Sample,  from  Chleago.  apiiu 
Informed  her  that  tlie  itmipany  would  not  pay  Kaid  policy  and  was  not  liable 
there«)n,  be<'»ii8e  her  said  husband  had  died  of  disease  and  not  ac<  i'l»Mit.  nil  of 
which  was  fals4- ;  and  then  and  there  said  Polk  and  said  Sample  infornicil  pluln- 
ttflf  that  tlic\  lia«l  in  tlioir  jiosscfwlon  f«ertain  affidavits,  made  by  iihysi<  r;nis. 
to  the  etlect  ttmt  her  husbuuil  bad  died  fmui  diMea^e  or  had  been  murdered, 
and  that  the  coroner  had  rendered  a  vcr<litt  that  her  said  husband  bad  died 
of  disease;  and  said  I'olk  and  said  Sample  then  and  there  read  to  phiiutifT 
what  purported  to  be  atlidavits  of  certain  persons,  oud  what  purported  to  be  a 
verdict  of  the  coroner  of  the  aald  city  of  St.  Loula,  to  the  effect  that  her  said 
tui.sb.'ind  had  either  died  from  dis*»aso  or  had  been  slugged,  from  the  efTect  of 
which  iujury  he  had  died,  all  of  whic4i  was  false  aud  luiown  by  said  Polk  and 
(tald  Sample  to  be  false;  and  said  Pollc  and  said  Sample,  actlnj;  i«s)iectiTeix 
iis  ui'iicral  ayent  and  attonu>y  for  said  dcfeiidant  cdmpany.  then  and  tlu-re  of- 
fered to  give  [daintier  as  a  gift.  PlalntiH  states  that  at  the  time  slie  be- 
ing sick  and  Inflnn  and  r^sitially  blind  and  not  able  to  read  and  being  dis- 
ttessed  in  mind  on  the  account  of  the  death  of  her  said  husband,  and  Indiev- 
ing  the  statements  of  said  Polk  and  said  Sample,  aceeptetl  said  sum  of  $3fiMi, 
which  i)ur|M>rtcd  to  be  a  gift ;  but  jdaintiff  has  no  knowledge  or  recollection  of 
ever  having:  signe<l  a  releaise  of  said  poli<y  as  set  forth  in  said  answer.  And 
)daintifT  states  tliat  be<  nnse  of  the  said  niisrcpreseutations  and  false  statemenrs 
ot  said  dcfeiidauL  by  its  agents  taking  advantage  of  her  condition  of  mind  aud 
tKxIy,  as  aforesaid,  the  said  release  which  is  s<-t  up  in  defendant's  said  answer, 
if  any  was  ever  given,  wfis  ol)tain<Hl  l»y  fraud,  deceit,  and  misreiiresentatiOD, 
and  was  wilhuut  consideratiun,  and  is  void  and  of  no  eflect." 

Scrutiny  of  llie  replication  discloses  that  the  defendant  represented 
to  plaintiff  that  she  had  no  cause  of  action  and  |?ave  reasons  for  it, 
but  offered,  in  order  to  get  a  release  of  any  possible  claim,  a  gift  or 
consideration  of  $300.  The  only  statements  of  defendant's  agents 
which  are  complained  of  are  those  to  the  effect  that  they  had  informa* 
tion  which  justified  them  in  believing  that  plaintiff  had  no  meritorious 
cause  of  action  against  defendant.  She  says  she  believed  those  st-^te 
ments.  and  accepted  *:^00.  "which  purporte<1  in  be  a  gift."  Natiiraily 
enough  it  purported  to  be  a  gift  and  was  a  gitt,  if  what  the  agent  said 
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was  true,  namely,  that  the  plaintiff  had  no  cause  of  action.  It  will 
be  noticed  that  plaintiff  nowhere  in  the  replication  said  that  when  she 
signed  the  release  in  question  she  believed  she  was  sicrning-  a  receipt 
for  a  gih.  No  allegations  of  the  replication  can  be  fairly  construed 
into  tendering  an  issue  that  the  minds  of  the  parties  did  not  meet  on 
the  terms  of  the  release  as  executed.  The  replication  is  a  curious 
pleading.  It  does  not  confess  the  signing  of  the  release,  and  avoid  it 
on  the  ground  that  the  minds  of  the  parties  had  not  met,  or  that  it 
was  falsely  represented  to  her  to  be  a  receipt  for  a  gift;  but  it  is  in 
effect  a  denial  by  plaintiff  that  she  ever  executed  a  release,  and  a  hypo- 
thetical plea  that  if  she  did  it  was  obtained  by  fraud,  deceit,  and  mis- 
representation. The  bare  fact,  if  it  be  a  fact,  that  plaintiff  was  blind 
and  not  able  to  read,  affords  her  no  legal  protection.  As  said  bv  tilts 
court  in  Chicago,  St  P.,  M.  &  O.  R.  Co.  v.  Belliwith,  28  C  C.  Al  358, 
83  Fed.  437: 

"A  written  contract  Is  tlie  hluliewt  evidence  of  fltc  feruia  of  an  aprn  rnciit 
between  the  parties  to  It,  and  it  is  tbe  duty  of  every  coutracting  party  to  learn 
and  know  ItB  eontenta  before  he  signs  and  delivers  It.  •  •  •  If  one  ain 
read  his  contract,  his  f;\ilure  to  do  so  is  such  gross  negligence  that  it  will 
esi'>i»  hhn  from  denying  it,  nnlees  he  has  boon  dlssuathMl  from  ro.nlmfr  It  by 
some  iii»  k  or  artifice  pructk-ed  by  the  opposite  party.  If  lie  cannot  read  it.  It 
to  M  much  his  duty  to  procure  some  reliable  {RTson  to  read  and  explain  it  to 
bim,  before  he  sipris  It,  as  it  would  be  to  read  it  befor*'  he  si^^ned  It.  if  he 
were  able  to  do  so,  and  his  failure  to  obtain  a  reading  and  e^pluuation  of  it  is 
muA  gross  negligence  as  will  estop  bim  from  ayoldlng  it  on  tlie  giowid  that  lie 
was  Ignorant  of  its  contents." 

The  replication,  in  our  opinion,  discloses  no  advantaj^  taken  of  the 

plaintiff  by  the  defendant's  ag^ents  to  induce  her  to  sign  the  paper. 
If  it  shows  anything,  it  shows  that  the  release  was  obtained  by  fraud, 
deceit,  and  misrepresentation,  which  might,  if  proved,  afford  ground 
for  rescission  of  the  contract  in  cfjuity. 

The  conclusion  already  foreshadowed  is  that  the  Circuit  Court  erred 
In  not  directing  a  verdict  for  defendant.  This  conclusion  renders  un- 
necessary any  consideration  of  the  many  other  questions  presented  in 
the  case.  Until  the  release  is  set  aside,  it  constitutes  an  effectual  bar 
to  anv  action  on  the  policy,  and  unless  it  shall  be  set  aside,  the  r  *!i  r 
questions  arc  moot  questions  only.  The  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  grant  a  new  trial. 


(107  Fed.  161.) 

VFTMOH  «t  al.      BANK  OF  FERGUS  OOUNTT. 

(Circuit  Court  of  Appeals,  Kitrhth  Circuit.   November  25,  1007.) 

No.  2,587. 

1.  Corporation;;— FoREiON  OOBPORA.TI01IB—LZABIIJTT  Or  DiBioiois  UllDKB 

Montana  Statute. 
CiT.  Code  Hont  I  451,  as  amended  by  Act  Feb.  28,  1008  (Laws  190S. 

p,  45,  e.  32>  providing  that  "ovpry  rnrporatinn  Imvlnsr  a  rnpltal  stwk" 
shall  annually,  and  within  20  days  from  and  after  the  31st  day  of  De- 
cember, make  a  report,  whieh  Kb  a  II  fttete  the  amoimt  ai  Its  attOiorized 

capital,  and  what  portinii  li:is  hvow  \>:\\A.  and  the  amount  of  its  (1«'Mj>,  and 
tliat,  if  any  such  corporation  ahal)  fail  to  make  such  report,  its  directora 
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■ball  be  Jointly  and  severully  llaMe  for  all  debts  of  tlie  corporation  then 
«xlstlnK  or  which  may  be  tbereafter  contracted  until  such  report  shall 
be  made  and  filed,  being  general  In  Its  language  and  baring  been  eban^ed 
into  Its  present  form  after  the  adoption  of  the  ^inte  Coustitntlon.  article 
15,  (  11,  of  which  provides  that  no  foreign  corporation  "shall  hare  or  be 
allowed  to  exercise  or  enjoy  within  this  state  any  greater  rights  or  prir- 
lieges"  than  those  possessed  or  enjoyed  hy  domestic  eon^ratioiis.  ;i[.i»Iies 
alike  to  domestic  and  foreifrn  corporations  doing  busine«»  within  the 
state,  and  the  failure  of  such  a  foreign  corporation  to  m&ke  the  required 
report  renders  Its  directovs  liable  for  tbe  existing  debts  of  the  ooc^ 
poratlon. 

(Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  12,  Corporations,  || 
2028,  2S3a] 

2.  OoNBTiTimoitAi;.  Law— RrnHMPvcnm  LtAws—AMsnniisifT  or  Statute. 

The  amendment  of  enrh  .  rfioii  of  the  stiitnte  by  Act  Feb.  26.  'iVKXi 
(Laws  1903,  p.  i5»  c.  S2),  wliich  merely  changed  tbe  time  when  the  report 
Is  retitilml  to  be  filed,  does  not  render  It  a  retrospective  law,  within  the 

proliibition  of  Const.  Mont.  art.  15,  8  13,  80  applied  tO  dd>ts  <Mt  a  COiporS- 

tion  <  nntraoted  l)efore  its  enactment. 

3.  Appeal  a.no  K&aoB— Bivxcw—Exokssive  Judqkxkt. 

That  a  Judgment  Is  ttceasfye  cannot  be  assiffned  fbr  error  In  the  Cir- 

cult  Court  of  Appeals. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  toI.  8*  Appeal  and  Error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Minnesota. 

Newel  H.  Clapp  (George  M.  Xelson  and  Charles  W.  Famham,  on 

the  brief)*  for  plaiTitiiTs  in  error. 

■    Edward  P.  Sanborn  and  S.  H.  Mclntire.  for  defendant  in  error. 

Before  VAN  DE\^\NTER  and  ADAMS,  Circuit  Judges,  and  RI- 
SER,  District  Judge. 

ADAMS,  Circuit  Judge.  Since  June,  1902,  the  New  Year  G<rfd 
Mines  Company,  a  corporation  of  West  Virginia,  has  had  its  princi- 
pal office  and  has  conducted  its  operations  consisting  of  mining  in 
Fergtis  county.  Mont.  On  December  31,  1002.  it  owed  the  defendant 
in  error,  the  Hank  of  Feri^-iis  County,  and  another  corporation  which 
assigned  its  claim  to  the  bank,  some  $12,000.  The  Mines  Coiii{>any 
failed  to  file,  within  20  days  after  December  31,  1903,  in  the  office  of 
the  clerk  of  Fergus  county,  a  report,  signed  by  its  president  and  ma- 
jority of  its  directors,  stating  the  amount  of  its  capital  stock,  the 
proportion  tliereof  paid  in,  and  the  amount  of  existing  indebtedness, 
as  rerjtiired  hv  section  451  of  the  Civil  C<'de  of  Montana,  as  amended 
by  the  act  of' I'Vbruary  2C^,  1903  fT.aws  V.m,  p.  45,  c.  32);  and  this 
.suit  was  brought  against  the  directors  to  enforce  liabihLy  for  the  delKs 
of  the  corporation  created  by  such  faihire.  The  Qrcuit  Court  held 
them  liable  and  this  writ  of  error  challenges  that  judgment 

The  section  in  question  reads  in  part  as  follows : 

"Evory  (-(iri»(>ra(lon  luivln?  a  cnpitiil  stock,  sliall  annually  and  within  twenty 
days  from  and  after  tbe  tliirty-tirst  day  of  December,  make  a  report  wbicb 
Bhall  state**  etc.  *'If  any  aucli  corporation  flball  fall  bo  to  do,  all  tbe  directors 
of  the  conwrntlon  shnll  be  jointly  and  sevorally  llaMo  for  all  debts  of  tlio 
corporation  then  existiiis;  or  whicb  may  be  tbereafter  contracted  uiitil  sucb 
repoft  eball  be  made  and  filed.   •   ♦   •  •» 
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Defendants*  counsel  contend  that  the  statute  does  not  mean  what 
its  introductory  words,  ''Every  corporation  having  a  capital  stock 
shall/'  etc.,  apparently  indicate,  but  that  it  relates  to  domestic  cor- 
porations only,  and  not  at  all  to  foreij^n  corporations,  like  the  Mines 
Company.  In  maintainino^  this  contention  the  history  of  the  statute  is 
a]>])ca!cd  to.  Section  15,  tit.  1,  p.  2S,  of  the  Territorial  Laws  of  Mon- 
tana for  the  year  18<»7,  under  the  title  "An  act  to  provide  for  the  forma- 
tion of  corporations  for  certain  purposes"  is  as  follows: 

"Every  sadi  company  shall  annunlly  within  twenty  di^  from  the  Ist  of 
Soptonihor  niaUo  ivpurt  which  •  *  *  shall  state,  •  •  •  ainl  If  any 
of  said  companies  shall  faU  to  do  so  all  the  trustees  of  the  compuuy  shall 
be  Jointly  and  severally  liable  for  all  debts  of  the  company  tbra  existing  and 
for  all  that  abaU  be  cootracted  before  nicta  report  aball  be  made." 

This  section,  which  is  the  origin  of  the  one  invoked  by  the  plaintiff 
in  this  case,  clearly  relates  to  domestic  corporations,  and  subjects  di- 
rectors  of  such  corporations  only  to  liability  for  its  debts.  This  section 
lo  was  carried  forward  into  the  Codified  Statutes  of  Montana  (  lSTl-7*i) 
as  section  15,  c.  18,  p.  409,  which  relates  mainly  to  domestic  enrpora- 
tions.  Section  46  (page  419)  however,  of  that  chapter,  relato  to  for- 
eign corporations  and  requires  that  they,  as  a  condition  of  doing  busi- 
ness in  Montana,  shall  file  for  record  with  the  Secretary  of  the  Territory 
and  in  the  office  of  the  recorder  of  the  county  in  which  they  pro- 
pose to  do  business  a  copy  of  the  charter  or  certificate  of  incorporation 
duly  verified  as  therein  prescribed.  Chapter  15,  div.  5.  of  the  Re- 
vised Statutes  of  isTl*.  entitled  "Corporations  for  Industrial  or  Pro- 
ductive i'urposes,"  contains  sections  '^ioS  and  289,  which  are  identical, 
respectively,  with  section  15  of  the  Laws  of  1867  and  section  46  of 
chapter  18  of  the  Codified  Statutes  of  1871-72. 

Up  to  this  time  it  will  be  seen  that  domestic  and  foreign  corpora- 
tions had  been  treated  separately  and  quite  differently  in  the  statutes. 
The  first  had  been  required  to  fde  verified  statements  showinpf  the 
amount  of  their  authorized  capita!  and  what  portion  had  been  paid  in 
and  the  amount  of  their  debts.  The  second  had  been  required  to  file 
only  certified  copies  of  their  charters  or  certificates  of  incorporation. 
By  an  act  approved  July  28,  1879  (Laws  1879,  [Ex.  Scss.]  p.  8).  the 
L^slature  of  Montana  for  the  first  time  enacted  that  foreign  corpo- 
rations should  be  required  to  file,  amoncr  others,  the  statements  before 
that  time  required  of  domestic  corporations,  with  some  additional  in- 
formation touching  assets  and  liabilities.  The  penalty  lor  failure  to 
do  so  (instead  of  subjecting  the  directors  to  liability  for  the  debts  of  the 
corporation)  was  to  invalidate  the  contracts  of  the  foreign  corpora- 
tions  made  during  the  continuance  of  such  failure  and  sul>ject  the  cor- 
porations themselves  to  fines.  This  last  act  was  carried  forward  into 
the  Compiled  Statutes  of  188S  as  chapter  24,  div.  5,  which  has  for  its 
title  "Foreign  Cori)oratious.*'  It  deals  exclusively  with  such  ctnpdra- 
tions,  making  no  change  in  the  penalty  theretofore  prescribed  for  fail- 
ure to  make  the  required  statements.  Chapter  25  of  the  compilation  of 
1888  has  for  its  title  "Corporations  for  Industrial  or  Productive  Pur- 
poses," and  first  deals  with  the  method  of  orginizing  corporations  in 
the  state  of  IVfontana — that  is.  with  the  organization  of  domestic  cor- 
porations; and  then  in  section  4G0  is  found  a  reproduction  of  section 
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15  of  diapter  18  of  the  Codified  Statutes  of  1871-73  with  Us  peculiar 
penalty  for  noncompliance  with  its  provisions.  So  that  in  the  com- 
pilation of  1888  domestic  and  foreign  corporations  are  the  subjects  of 

<lifTcrcnt  section??,  and  both  are  required  to  file  certain  statements  (one 
a  statement  of  capital  stock  authorized  and  paid  in,  and  its  debts ;  the 
other,  the  statement  just  mentioned,  togetlier  with  additional  showing 
of  the  amount  of  assets  and  some  other  details  not  required  of  domes* 
tic  corporations),  and  they  are  subject  to  different  penalties  for  failure 
to  file  the  statements. 

It  may  be  conceded  that  section  460  of  chapter  25,  which  contains  the 
onlv  provision  snbjcctinc,'^  corporate  directors  to  liabilitv  for  corporate 
<iebts  for  failure  to  make  rcciiiired  statements,  has  relation  only  to  do- 
mestic corporations.  Its  introductory  words,  "Kvery  such  company,  ' 
are  dearly  referaUe  to  the  kind  of  ccnporation  provided  for  in  ante- 
cedent  sections,  and  they  were  domestic  corporations. 

In  1889  the  state  of  Montana  adopted  its  Constitution  and  ordained 
(article  15,  §11): 

"That  no  ciMiiiuuiy  or  c»)r[K»rnti(>n  formed  uinlor  (he  laws  of  my  "*hor 
country,  state  or  territory  shall  have  or  be  allowed  to  exercise  or  enjoy  wiUiiii 
this  state  any  greater  rights  or  privileges  tlian  those  possessed  or  enjoyed  by 
corporations  of  tlie  same  or  aUnilar  etiaraeCier  created  under  tbe  laws  of 
the  state." 

In  February,  1895,  code  commissioners  appointed  by  a  previous  Leg* 
islature  submitted  to  the  Leg^islature  then  in  session  their  report  rec- 
ommending^ the  adoption  of  four  codes,  the  Political  Code,  the  Civil 
Code.  \hc  Code  of  Civil  Procedure,  and  the  Penal  Code.  These  were 
adopted  in  the  fomi  known  as  "Montana  Statutes  and  Codes"  (1895). 
Section  299  of  the  Civil  Code  so  adopted  is  in  the  following  language: 

"Everj-  corporation  shall  setnlannually  within  twenty  days  from  the  flrrt 
days  of  .laimary  and  July  make  report,  which  shall  •  ♦  •  state  the 
nnvMint  of  tbe  capital  and  Ot  tlie  proportion  actually  paid  In.  and  the  amount 
of  tin-  existing  debts,  ♦  •  •  ami  If  said  corporation  shall  fail  to  do  so.  all 
the  directors  of  the  corporation  shall  he  Jointly  and  wvcrally  liable  for  all 
debts  of  tbe  corpornti<m  then  existing;  and  for  all  that  Shalt  be  contracted 
before  such  report  sUaii  be  made." 

The  foregoing  was  reported  and  adopted  as  part  of  the  Civil  Code. 
Afterwards,  by  an  act  approved  March  14,  1895,  the  Legislature 
aniended  section  299  of  the  Civil  Code  so  as  to  make  the  same  read  as 

iullovvs : 

"Every  corporation  haring  a  capital  stocic  shall  annnally  •  •  •  fin- 
Stead  of  "Every  corporation  shall  semiannually/'  as  beiorej  make  a  report," 
eta 

This  section  as  amended  finally  went  into  tlie  Civil  Code  of  1895  as 
section  461,  under  the  general  title,  "General  Provisions  Applicable 
to  all  Corporations/'  but  tinder  a  subtitle,  "Corporations  Defined  and 

How  Organized." 

Section  lOHO  of  the  Civil  Code,  under  the  title  of  "Foreign  Coqwra- 
tions,"  is  practically  a  reproduction  of  tlie  orii^inal  act  of  Julv  22,  1879, 
and  rc-enacls  its  CMinlitions  rcfjuiring  statements,  etc.,  upon  which  for- 
eign corporatiuns  may  do  business  in  the  state,  but  does  not  subject 
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their  directors  to  liability  for  their  debts  for  failure  to  make  the  State- 
ments, 

The  act  of  Fcbniray  2n,  1903  (Laws  Mont.  1903.  p.  45,  c.  32),  which 
is  the  last  expression  of  the  Legislature  on  the  subject,  amends  section 
451  of  the  Civil  Code  so  as  to  change  the  time  witliin  which  reports 
should  be  filed  from  "within  twenty  days  from  and  after  the  first  day 
of  SepteiTiber"  annually  to  "within  twenty  days  from  and  after  the 
tliirty-first  day  of  December*'  annually. 

It  is  In  view  of  this  legislative  history  that  defendants'  counsel  con* 
tend  that  the  liability  of  corporate  directors  for  the  debts  of  their  cor- 
porations for  failure  to  file  required  statements  is  limited  to  domestic 
corporations  only.  Is  this  sound?  We  think  not,  and  for  the  follow- 
ing reasons: 

1.  The  laiif^uaj^e  of  the  statute  as  it  now  stands  is  broad  enough, 
when  literally  read,  to  subject  the  defendants  who  were  directors  of 
the  Mines  Company  to  liability  for  plaintiff's  debt.  It  reads,  "Every 
corporation  having  a  cai)ital  stock  shall  annually  within  twenty  days 
from  and  after  the  thirty-first  day  of  December  make  a  report,"  etc., 
and  in  case  of  failure  to  do  so  it  subjects  its  directors  wliose  duty  it  was 
to  si.i^n  the  rep<-)i-t  to  liability  for  all  its  debts.  The  Mines  Company 
was  a  corporation  having  a  capital  stock  and  in  other  respects  comes 
within  the  contemplation  of  the  statute.  Presumptively,  therefore,  the 
defendants  are  liable  for  the  debt  sued  for  in  this  action.  The  lan- 
guage of  the  law,  b&ng  clear  and  unambiguous,  leaves  little,  if  any, 
scope  for  judicial  construction.  United  States  v.  Wiltberger,  5  Wheat. 
76,  96,  5  L.  Ed.  37 ;  Brun  v.  Mann,  SO  C.  C.  A.  513,  151  Fed.  14.^  1  "T. 

2.  In  view  of  the  constitutional  prohibition  (first  effective  in 
against  allowing  a  foreign  corporation  to  exercise  or  enjoy  any  greater 
rights  or  privileges  than  those  possessed  by  domestic  corporations,  it 
was  a  reasonable  and  appropriate  thing  for  the  Legislature  to  change 
the  old  law,  which  subjected  directors  of  domestic  corporations  only 
to  liabili^  for  their  debts,  so  as  to  subject  directors  of  both  domestic 
and  foreign  corporations  alike  t<>  t1iat  liability,  and  thereby  to  har- 
monize the  statute  with  the  Constitution.  Grenada  Count v  Supervisors 
V.  Brogden,  112  U.  S.  2^^^,  2()9,  5  Sup.  Ct.  125,  28  L.  Kd.  ;04;  Wil- 
liams V.  Gaylord,  42  C.  C.  A.  401,  IU2  Fed.  372,  375.  That  prohibi- 
tion certainly  indicated  to  the  Legislature  a  general  organic  policy 
which  reasonably  actuated  it  to  subject  directors  of  domestic  and  for- 
eign corporations  alike  to  liability  for  the  debts  of  their  respective  cor- 
porations. 

It  is  argued  ai;ainst  this  that  the  prohibition  is  ai;ainst  foreign  cor- 
porations only,  and  cannot  be  invoked  to  affect  individual  director's 
j-esponsibility  for  the  indirect  consequences  of  violating  law  by  their 
corporations.  This  may,  as  broadly  stated,  be  true.  Nevertheless  it 
is  a  discrimination  in  favor  of  one  class  of  coq^orations  to  enable  it 
to  secure  and  have  directors  who  shall  not  be  subject  to  personal  lia- 
bility, while  another  cla^^s  is  not  permitted  to  enjoy  that  advantaj^"e. 
The  former  could  doubtless  more  rca<lily  secure  directors  and  otiticers 
than  the  latter.  The  case  of  Cri.sswell  v.  Montana  Cent.  Ry.  Co.,  18 
Mont.  167,  44  Pac.  525,  33  L.  R.  A.  554.  invoked  by  defendants'  coun- 
sel deals  with  the  question  whether  a  given  statute  is  in  conflict  with 
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the  provisions  of  article  15,  §  11,  of  the  Constitution,  and  is  of  little 
vahie  on  the  present  inquiry  concerning  the  legislative  intent  in  enact- 
iiicr  the  Code  of  1895,  in  the  light  of  the  then  existing  constitutiooal 

provi>i()n. 

3.  Tlicte  are  many  evidences  of  an  intelligent  and  determined  pur- 
pose on  the  part  of  the  Legislature,  in  1895,  to  change  the  law  on  the 
subject  in  question  from  what  it  had  been  before.  Up  to  that  time  all 

the  legislation  imposing  personal  liability  on  directors  had  been  limited 
to  directors  of  domestic  corporntions.  and  all  the  statutes  on  the  =^m'- 
jcct.  from  and  incUidinir  the  initial  act  of  1867,  had  be.j^im  with  tlic 
\vur<l^.  "Kvery  such  company  shall    ♦    *    *    rnakc  report,"  etc.,  and 
those  wurils  clearly  referred  to  antecedent  sections  of  the  law  con- 
cerning domestic  corporations  only.  In  1895  a  noticeable  diangc  in 
phraseology  took  place.  The  codifying  commissioners  first  made  their 
report,  recommending,  among  other  things,  the  Legislature  to  omit 
the  word  "such."  and  to  require  two  annual  reports  by  corporations, 
instead  of  one  as  before.    Their  report  was  adapted  as  a  whole,  and 
scciiun  vUl),  which  related  to  the  subject  in  question,  was  according  to 
its  terms  broad  enough  to  embrace  all  corporations,  instead  of  do- 
mestic corporations  as  before.   But  this  is  not  all.  The  attention  of 
the  Legislature  was  again  called  to  the  subject,  and  at  the  same  ses- 
sion (1895)  it  amended  section  299  of  the  Civil  Code  by  limiting  its 
operation  to  corporations  "having  a  capital  stock"  and  limitinir  the 
re|X)rts  to  be  tiled  to  one  annual  report,  instead  of  two  semiannual  re- 
ports, as  before.    The  act  as  so  amended  went  into  the  Statutes  and 
Codes  of  1895  as  section  451  of  the  Civil  Code.  Later,  on  February  26, 
1903,  the  Legislature  again  took  up  section  451  and  by  an  amendment 
of  that  date  changed  the  time  for  making  corporate  reports  from 
"within  twenty  days  after  the  first  day  of  September"  to  "within 
twenty  days  after  the  tliirty-first  day  of  December"  of  each  year.  Tl't- 
Les^islature  ap])arenily  discovered  no  doubtful  or  ambiguous  phrase- 
olog)  which  it  desired  to  correct. 

The  result  of  these  modifications  of  the  old  law  was  to  make  the 
provision  in  question  embrace,  according  to  its  terms,  all  corporations 
which  had  capital  stock,  as  distinguished,  probably,  from  religious,  so- 
cial, and  benevolent  corporations,  which  had  no  capital  st<>ck,  and  to 
rcciuire  them  to  make  one  annual  report,  instead  of  two,  as  recnm- 
mciuled  by  the  comniissioncrs.  It  thus  appears  that  the  lesjislative 
mind  had  been  sharply  called  to  the  subject  in  question  on  three  dif- 
ferent occasions,  and  that  it  finally  left  section  451  so  as  to  clearly  and 
unequivocally  embrace  foreign  corporations  as  well  as  domestic.  In 
such  circumstances  it  would  be  unreasonable  to  conclude  that  the  lan- 
guage finally  adopted  was  the  result  of  inadverte:ice  and  did  not  ac- 
curately e\])ress  the  lecTislativc  purpose.  The  Le<.;islature  must  be 
presumed  to  have  had  some  purix)se  in  deliberately  changing  the 
phraseology  of  the  old  law,  and  persistently  adhering  to  the  cliange, 
when  sub^uent  amendments  called  critical  attention  to  it. 

But  it  is  said  that  section  151  of  the  Civil  Code  is  found  under  a  sub- 
head "Corporation^  Defined  and  ILnv  Orq-anized,"  don<  tin?:,'^  domes- 
tic corporations,  and  not  under  the  title  "Foreign  Corporations,"  ua- 
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der  which  is  found  many,  and  presumptively,  as  it  is  claimed,  all,  the 
provisions  concerning  them,  and  that  all  its  associated  sections  con- 
cern doincstic  corporations  only.  An  argument  is  deduced  from  this 
fact  in  favor  of  the  defendants'  contention.  Whatever  aid  the  spe- 
cial location  of  this  section  in  the  statutes  might  otherwise  give  us, 
we  are  precluded  by  the  Legislature  itself  from  drawing  any  presump- 
tions therefrom.  Section  5182,  subd.  3,  of  the  Politioil  Oode,  which 
forms  a  part  of  the  "Statutes  and  Codes"  in  question  provides  as  fol- 
lows : 

"The  arranKement  nnri  fiissincatlon  of  the  spvoral  parts  of  snin  Codies  have 
been  made  for  the  purpose  of  convenience  and  orderly  arrangement  and  there- 
tore  no  Implication  or  presimiptkni  of  a  teglslatlve  eonstractloii  Is  to  be  drawn 
tberefrom.** 

This  section  amounts  to  a  legislative  declaration  against  indulging 
in  the  presumption  invoked  by  defendants'  counsel. 

It  is  also  argued,  in  viev/  of  other  provisions  of  the  statute  in  ques- 
tion, that  the  Legislature  intended  to  restrict  the  words  ''Every  cor- 
ixiration  having  a  capital  stock"  to  domestic  corporations  having  a 
capital  stock.  To  this  argument  we  liave  given  careful  consideration ; 
but,  for  reasons  already  pointed  out,  we  do  not  think  it  correctly  inter- 
prt  t-  the  legislative  will. 

The  contention  that  the  judgment  below  was  excessive  cannot  be 
considered  by  us.  No  error  of  this  kind  wa^;  assigned,  and,  if  it  had 
been,  under  firmlv  settled  authority  we  could  not  consider  it  Illinois 
Cent.  R.  Co.  v.  Davies,  76  C.  C.  A.  613,  146  Fed.  247. 

Contention  appears  to  be  made  in  the  brief  of  defendants'  counsel 
that  tfie  amendatory  act  of  1903,  under  the  provisions  of  section  13  of 
article  15  of  the  Constitution  of  Montana,  which  prohibits  retrospective 
laws,  is  inapplicable  to  the  present  case  hfrrmse  the  debts  sued  for 
were  contracted  by  the  Mines  Company  be  l  ore  it  was  enacted.  This 
contention,  as  we  remember  it,  was  abandoned  at  tiie  oral  argument. 
If  not,  it  is  untenable.  Diamond  Glue  Co.  v.  United  States  Glue  Co., 
187  U.  S.  611,  614,  83  Sup.  Ct.  «06,  47  L.  Ed.  328.  The  amendment 
in  question  is  a  constitutional  and  appropriate  exercise  of  the  sovereign 
power  of  the  state  over  corporations,  v/ficthcr  domestic  or  ffircicn, 
in  the  nature  of  a  rcq'i'ation  to  secure  safety  to  its  citizens  and  con- 
forniitv  to  its  internal  [X)licy.  Hooper  v.  California,  155  U.  S.  648, 
15  Sup.  Ct.  207,  39  L.  Ed.  297;  Orient  Ins.  Co.  v.  Daggs,  1;;^  U.  S. 
557,  19  Sup.  Ct  1?81,  43  L.  Ed.  662;  New  York  Life  Ins.  Co.  v.  Cra- 
vens, 178  U.  S.  389,  20  Sup.  Ct.  962,  44  L.  Kd.  1116;  Pinney  v.  Nel- 
son, 183  U.  S.  144,  22  Sup.  Ct.  52,  46  L.  Ed.  125.  Moreover,  the 
^fincs  Company  was  subjected  to  no  new  duty  or  burden  by  the 
amendment  of  1903.  The  obligation  to  make  reports  had  been  upon  all 
foreign  corporations  for  many  years  before  the  debts  in  question  were 
created.  The  only  change  made  by  the  amendment  was  in  respect  of 
the  time  when  reports  should  be  made.  Other  than  in  that  incidental 
feature  the  old  law  continued  in  force,  and  governed  the  conduct  of 
all  foreign  corporations  as  well  after  the  amendment  as  before.  So 
far  as  the  new  law  was  a  re-enactment  of  the  old  one,  it  was  an  af- 
firmation and  continuation  of  tlie  old  law  and  not  new  legislation. 
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Great  Northern  Ry.  Co.  y.  United  States,  84  C  C  A.  93,  155  Fed. 
945. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  and  tt  is  so  or- 
dered. 


(157  Fed.  168.) 

UNION  PAO.  R.  CO.  et  al.  v.  KOSEWATEK. 
(arcuit  Court  of  Ai>peal8»  Eighth  Circuit  October  28.  1007.) 

No.  2,468. 

1.  lUiLROADs— INJUBT  OF  PiBaos  AT  Gbossiko— CoimiBUTosr  NMLioiirc^ 

QuKSTiON  FOB  Jury. 

Wliere  plaiiitifT.  who  was  driving  uiwn  a  city  street  in  the  evening,  on 
approacblDK  a  railrond  crossing  having  four  tracks,  stopped  on  signal 
of  tfio  flfiRTTian  Ix'f  iro  reaching  the  first  track,  ntul  waited  nntn  somo  en- 
glues  liud  passed,  aud  then  in  ol)e<lience  to  a  signal  ur  the  Hagmau  started 
on  after  first  loolcing  and  llstenJog^  and  was  atruclc  by  a  train  on  the  sec- 
ond track,  the  question  whether  or  not  he  was  >:uilty  of  contributory  neg- 
ligence iu  failiug  to  continue  to  look  and  listen  alter  starting  across  was 
not  one  of  law  but  of  fact  to  be  deteniilD«d  try  the  Jniy.  In  view  of  the  cir- 
cumstances of  the  partlcnl.ir  ns^. 

[Ed.  Note. — For  casen  in  point  see  Cent.  Dls:.  vol.  41,  Railroads^  i  1187.] 

2.  Sams— DuTT  to  Look  and  I^sten— Sionax  from  Fjlaqmazv. 

The  placing  of  gatee  or  the  itationlng  of  flagmen  at  railroad  erosalngB 

In  a  city  are  not  duties  Imposed  by  statute  or  rnnnlclpal  ordinance  on 
railroad  companies,  or  TOluntarily  assumed  by  tbem»  for  the  purpose  of 
rellertof  tlie  traveler  en  the  street  from  taking  thoee  precantlona  for  bis 
own  safety  re<iulre<l  by  the  long-sett  11  rule  of  law,  but  as  additional 
pr<H.*2Uitions  to  meet  the  increased  peril  resulting  from  local  conditions 
In  cities ;  and  open  gates,  or  a  signal  from  a  flagman  to  cross,  do  not  re- 
lieve a  traveler  from  tiie  duty  to  look  and  listen  before  entering  open  tbe 
tracks. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  41,  Railroads,  §  lu72.J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 

of  Nebraska. 

Kelson  Rich  and  William  Baird  (W.  S.  Kenyon,  on  the  brief),  for 

plaintiffs  in  error. 

W.  J.  Council  (Simeon  Bloom,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Charles  Rosevvater  sued  tlie  Union  Facilk 
and  the  Illinois  Central  railroad  companies  for  personal  injuries  sus* 
tained  in  a  collision  at  a  crossing.  He  recovered  a  judgment  against 
them  jointly,  and  they  now  seek  its  reversal.   The  facts  developed  at 

the  trial  are  as  follows:  The  plaintiff,  a  pb vsirirMi.  was  driving  in  his 
phaeton  northward  on  Thirteenth  street  in  Unialia,  Neb.,  ab-nit  S 
o'clock  of  a  January  evening.  The  street  is  one  of  the  imf>ortant, 
much  traveled  thoroughfares  of  the  city.  As  he  was  approaching  the 
intersecting  tracks  of  the  Union  Pacific,  upon  one  or  more  of  which 
the  Illinois  Central  had  the  right  to  operate  its  trains,  he  was  signaled 
to  stop  by  a  flacrnan  who  was  in  the  ser\-icc  of  both  companies.  The 
si.criial  was  g^ivcn  by  lantern,  and  the  plaintiff  stopped  with  his  horse's 
head  three  or  four  feet  south  of  the  south  track.   There  were  lour  of 
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these  tracks,  and,  for  convenience,  they  will  be  referred  to  nnmerirally 
beginning  with  the  one  nearest  the  plaintiff.  They  crossed  tlie  street 
at  somewhat  of  an  angle — not  squarely— and  as  they  proceeded  west- 
ward they  curved  towards  the  south,  out  of  sight.  The  plaintiff's  view 
to  his  left  or  westward  was  obstructed  to  some  considerable  extent  by 
a  stone  wall  built  iiiong  the  side  of  the  street  to  support  a  viaduct  which 
crossed  overhead  behind  him.  The  north  end  of  the  wall  was  about  10 
feet  from  the  south  track,  at  which  point  the  wall  was  G.2  feet  hic^h.  As 
it  receded  southward  along  tlie  street  side,  the  wall  rose  m  height  until 
it  attained  its  maximum  for  the  support  of  the  overhead  viaduct  struc- 
ture. From  the  end  near  the  south  track  the  wall  curved  westward  at 
substantially  the  same  height,  and  served  to  retain  a  fill  upon  which  was 
laid  the  track  that  crossed  on  the  viaduct.  There  was  a  similar  obstruc- 
tion on  the  east  side  of  the  street  to  the  rip^fht  of  the  plaintiff  as  he  sat 
in  his  phaeton,  but  we  are  not  sp<^'cially  concerned  with  it.  The  flag- 
man ^ave  plaintiff  the  stop  signal  from  his  cnstoman-  stand  on  the 
north  side  of  the  tracks.  Immediately  after  tiie  plaintiff  stopped,  two 
Union  Pacific  engines,  coupled  together,  went  westward  over  the 
crossing  upon  the  third  trade.  After  they  passed,  the  flagman  both 
signaled  with  his  lantern  and  verbally  directed  plaintiff  to  cross.  As 
to  this  there  was  a  conflict  in  the  evidence,  hut  as  that  was  tlie  issue 
which  the  trial  court  subiTiittcd  to  the  jury  we  take  tlie  verdict  as  set- 
tlinipf  the  fact  here.  In  olx:<iience  to  the  flagman's  direction  the  plain- 
tiff applied  the  whip  to  his  horse,  and  drove  over  the  first  track  and 
upon  the  second,  where  he  was  struck  by  an  Illinois  Central  train  com- 
ing from  the  west  at  a  speed  variously  estimated  by  witnesses  at  from 
15  to  35  miles  per  liour.  The  injuries  complained  of  were  caused  by 
this  collision.  The  headlight  of  the  locomotive  was  burninc:.  The 
flaj^I'man  knew  the  train  was  coming^.  There  was  testimony  that  consid- 
erable steam  and  smoke  from  the  Union  Pacific  engines  were  driven 
by  the  wind  towards  the  plaintiff,  but  whether  they  were  sufficient  to  ob- 
scure his  vision  as  he  started  to  cross  remains  an  unsettled  question. 
The  issues  of  fact  were  so  narrowed  by  the  trial  court  that  the  verdict 
does  not  answer  it,  A  civil  engineer  testified,  and  his  testimony  was 
not  denied,  that  a  man  standin;:,^  about  five  feet  south  of  the  first  track 
where  the  plaintiff's  horse  stood  could  see  westward  upon  the  second 
track,  over  which  the  Illinois  Central  train  came,  a  distance  of  375 
feet.  But  the  plaintiff,  as  he  sat  in  his  vehicle,  was  G  or  7  feet  funher 
away,  and  no  measurements  were  taken  from  his  position.  If  the 
plaintifiF  had  driven  forward  to  place  himself  at  the  point  from  which 
the  measurements  were  taken,  his  horse  would  have  been  upon  the 
first  track.  The  first  and  second  track<5  were  a  little  m^^re  than  in  feet 
apart.  The  plaintiff  testified  that,  upon  receiving  the  direcUiMi  of  the 
flagman,  he  first  looked  to  the  left  and  to  the  right,  and  perceiving 
no  train  approaching  he  drove  forward.  He  also  said  that,  after  start- 
ingf  forward,  he  did  not  again  look  along  the  tracks,  but  "relied  on  the 
order  of  the  flagman,  together  with  the  invisibleness  of  any  danger." 

These  are  the  substantial  facts,  and  on  them  the  defendants  mended 
the  trial  court  for  a  directed  verdict  (1)  because  no  negligence  on 
their  part  was  disclosed — that  is  to  say.  no  neijfliq-cnce  of  their  Macnnan ; 
and  (2)  because  contributory  negligence  of  the  plaintiff  was  shown. 
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The  first  of  these  assertions,  obviously  untenable,  need  not  be  further 
mentioned.  As  to  the  second:  Assuming^  for  the  moment  that  the 
mnintcnancc  nf  a  flagman  at  the  crossing,  and  his  signal  to  the  plain- 
tiff to  cross  the  tracks,  did  not  relieve  the  latter  from  the  duty  to  take 
tliosc  precautions  for  his  safely  which  the  law  imposes  in  ca?es  where 
no  flagmen  are  present,  can  it  be  said  the  evidence  that  he  failed  in 
his  duty  was  so  conclusive  as  to  justify  a  court  in  holding  that  he  neg- 
ligently contributed  to  his  own  injury?  We  think  not.  It  is  a  settled 
rule  of  law  that  the  traveler  upon  a  highway  must  look  and  listen  be- 
fore venturing  upon  the  track,  and  that  he  must,  if  possible,  perform 
that  fluty  at  sume  point  in  his  approach  where  performance  will  be  ser- 
viceable. It  is  conceded  that  the  plaint itT  stopped  close  to  the  track, 
and  he  testified  that  after  receiving  the  flagman's  direction,  and  before 
venturing  further,  he  looked  for  coming  trains,  but  saw  nothing.  It 
is  true  that  after  driving  on  the  track  he  did  not  again  look  to  the  right 
and  left,  but  we  cannot  say  that  it  was  his  duty  to  do  so.  The  rule  of 
law  does  not  go  so  far.  \Vlicn  a  traveler  upon  a  hiqfhwav  is  approach- 
ing a  railroad  crossing — a  place  of  danger — it  is  altogether  reasonable 
that  he  should  use  his  senses  lo  discover  whether  it  is  safe  to  e;o  up"n 
it,  and  also  to  stop  before  doing  so  if  the  physical  surroundings  make 
that  further  precaution  necessary.  He  is  then  in  safety  and  entirely 
master  of  his  movements,  and,  as  all  reasonable  minds  agree  that  such 
measure  of  care  should  be  taken  for  the  preservation  of  life  and  limb, 
the  law  has  prescribed  its  exercise  as  an  imperative  duty.  F.ut  when 
the  trnveler  has  performed  his  full  duty  in  that  respect,  and  has  driven 
upon  the  crossing  at  tlie  invitation  of  a  flagman  stationed  there  by  the 
railruatl  conipajiy  to  assist  in  the  prevention  of  accidents,  whether,  in 
addition  to  his  attention  to  the  guidance  of  his  vehicle,  he  should  con- 
tinue to  look  to  the  right  and  to  the  left  is  a  more  doubtful  proposition. 
He  is  then  in  a  position  of  possible  peril,  and,  in  view  of  the  various 
emergencies  likely  to  arise,  just  what  particidar  precaution  he  should 
take  is  not  so  clear  and  plain  as  to  justify  its  prescription  as  a  definite, 
fixed  rule  of  conduct.  Were  it  otlierwise,  the  doing  of  the  ver\  thing 
prescribed  might  lead  to  disaster.  The  measure  of  care  and  caution  to 
be  observed  in  such  cases  should  be  more  adjustable  to  the  particular 
conditions  and  emergencies,  and  is  that  active  watchfulness  which  or- 
dinarily  prudent  men  would  adopt  under  like  circumstances ;  and  the 
question  whether  the  traveler  fell  short  is  one  for  the  jury.  In  the  very 
case  before  us,  had  the  plaintiff  looked  while  his  horse  \vas  upon  the 
first  track  and  seen  the  headli,q:ht  of  the  rapidly  approaching  train,  it  is 
doubtful  that  in  the  darkness  he  could  have  told  upon  which  of  the 
tracks,  running  closely  parallel,  it  was  coming ;  and  in  case  of  uncer- 
tainty his  natural  impulse  would  have  been  to  hasten  forward  ratiier 
than  to  turn  backward.  It  is  not  at  all  dear  that  the  precautions  which 
counsel  claim  to  he  imperative  wonld  have  been  effectual  to  prevent 
the  collision.  The  plaintitt  was  not  a  pedestrian,  having  quick  control 
of  his  own  movements,  whose  vigilant  use  of  the  senses  affords  almost 
a  complete  assurance  of  his  personal  safety;  but  he  was  incumbered 
with  a  horse  and  vehicle,  more  unwieldy  in  management,  and  which 
to  some  extent  naturally  required  attention.  This  distinction  is  reoog^ 
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nizcd  5n  Blount  v.  Railway,  9  C.  C.  A.  52G,  61  Fed.  375,  in  which  it 
was  held  that  a  pedestrian  who  accepted  the  invitation  of  open  gates 
was  nevertheless  guilty  of  oontributoiy  negligence  in  failing  to  look 

and  listen. 

But  it  is  said  that  the  physical  facts  show  that  the  plaintiff  could 
have  seen  had  he  looked  before  venturing  upon  the  crossing  un- 
less the  presence  of  steain  and  smoke  temporarily  obscured  his  vision, 
and  that  in  the  latter  case  k  was  his  duty  to  wait  until  tliey  passed 
away.  Clear  physical  facts  prevail  over  ^e  testimony  of  a  witness  and 
over  the  presumption  tiiat  one  injured  or  kil'c  l  look  care  for  his  safe- 
ty (Tomlinson  v.  Railway,  67  C.  C.  A.  218,  134  Fed.  233)  and  if  plain- 
tiff C'^iild  have  seen  it  must  be  assumed  that  he  did  not  look  or  that 
looking  he  tried  to  cross  aliead  of  tlie  train.  But  the  state  of  the  evi- 
dence does  not  warrant  us  in  saying  either  that  his  vision  was  tempor- 
arily obscured  by  steam  and  smoke  or  that  under  most  favorable  con- 
ditions he  could  have  seen  the  headlight  from  where  he  sat  in  his  ve- 
hicle. Counsel  for  defendants  attempt  a  demonstration  that  he  could 
have  seen  had  he  looked,  but  in  doing  so  they  speculate  as  to  the  speed 
of  the  horse,  make  estimates  of  the  time  that  elapsed  before  the  colli- 
sion and  tniallv  split  a  second  into  halves.  The  premises  are  too  debat- 
able to  warrant  iuch  a  conclusion  by  a  court  whose  sole  province  in 
a  case  like  this  is  the  correction  of  errors  of  law.  The  defendants  were 
not  entitled  to  a  directed  verdict. 

The  trial  court,  h  T  \  er,  did  not  Submit  to  the  jury  the  questions 
whether  plaintiff  looked  before  driving  on  the  crossing,  and  whether 
he  could  have  seen  had  he  looked.  The  defendants  requested  instruc- 
tions specifically  defining  the  plaintiff  s  duties  as  in  ordinary  case*;,  but 
the  tuui  t  declined  to  give  them.  On  the  contrary,  it  instructed  the 
jur>'  that,  if  the  flagman  signaled  the  plaintiff  to  cross,  the  latter  had 
a  right  to  presume  that  it  was  safe  for  him  to  do  so,  "unless  he  knew 
the  danger  of  doing  so,  and  that  the  danger  was  so  obvious  and  threat- 
ening that  no  man  of  ordinary  care  and  prudence  would  have  assumed 
the  risk.  "  Out  of  the  giving  and  refusal  of  the  instructions  mentioned 
arises  the  serious  question  in  the  case. 

Does  the  signal  of  a  dagiiian  at  a  railroad  crossing  of  a  city  street 
relieve  the  traveler  on  the  highway  of  the  duty  to  look  and  listen  before 
venturing  upon  the  tracks  ?  The  additional  precautions  to  prevent  ac- 
cidents, such  as  gates  and  flagmen,  with  their  means  of  giving  warn- 
ing, arc  adopted  in  view  of  the  greatly  increased  dangers  at  such  cross- 
ings. The  noise  of  city  tragic,  the  nunilier  of  pede.<;trians  and  vehicles 
upon  the  street,  the  haste  and  activity  of  urban  life,  the  frer|iicncv  of 
the  passing  of  engines  and  trains,  and  the  proximity  of  buildings  and 
otiier  structures  to  the  tracks  make  such  precautions  necessary.  They 
are  designed  to  meet  the  increase  of  peril  resulting  from  local  condi- 
tions and  the  congestion  of  traffic.  Such  additional  precautions  are  not 
imposed  by  statute  or  municipal  ordinance  upon  railroad  companies, 
or  voluntarilv  asstimed  by  them  f"r  the  purpose  of  relievitiix  tiic  traveler 
Upon  the  street  from  the  taking  of  those  simple  precautions  for  his  own 
safety  which  the  long-settled  rule  of  law  requires  of  him.  To  hold 
otherwise  would  tend  to  defeat  the  very  purpose  for  which  gates  and 
flagmen  are  maintained.   It  would  result  not  so  much  in  lessening 
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danger  and  ensuringf  safety  as  in  the  mere  transference  of  a  mutual 

oblij^ntion  to  exercise  care  entirely  to  the  shoulders  of  one  of  the  par- 
tics.  The  courts  are  divided  upon  the  question,  some  holding"  the 
traveler  must  still  look  and  listen  (Greenwood  v.  Railroad,  124  Pa.  5t2, 
17  Atl.  188,  3  L.  R.  A.  44,  lU  Am.  St.  Rep.  614 ;  Railway  v.  Frantz,  127 
Pa.  297. 18  AtL  «2,  4  R.  A.  389;  Berry  v.  Railroad,  48  N.  J.  Uw, 
141,  4  Atl.  803;  Ellis  v.  Railroad,  169  Mass.  600,  48  X.  E.  839.  See, 
also,  Merrigan  v.  Railroad,  164  Mass.  189,  28  N.  E.  149)  ;  others 
that  he  may  rely  wholly  upon  the  invitation  of  the  flagman  or  the  open 
Rate  (Railroad  v.  Webb,  90  Ala.  185,  8  South.  518,  523,  11  L.  R- 
A.  674;  Railroad  v.  Anderson,  109  Ala.  299,  19  South.  516;  Rail- 
road V.  Clough,  134  lU.  586,  25  N.  E.  664).  The  case  of  Railway 
V.  Frantz,  supra,  was  one  of  open  gates.  The  Supreme  Court  of  Penn* 
sylvania  upheld  an  instruction  of  the  trial  court  that  "it  was  the  duty 
of  the  plaintiff  to  use  care  in  approaching  the  tracks,  to  stop,  look,  and 
listen  for  approach fncf  cars.  It  was  al^o  liis  duty  to  keep  such  lookout 
as  was  reasonable  while  crossing  the  track  and  avoid  a  car  if  he  couid, 
even  after  he  had  started  to  cross ;  and  it  was  his  duty  that  the  horses 
should  be  driven  in  a  careful  and  cautious  manner."  The  Supreme 
Court  also  said : 

''l^ere  wpvf;  a  nninber  of  traelm,  and  tbe  erldoice  to  strong  ttist  tbe  plain- 
tiff *i(<)|i[  r<l  l(Mikr*l.  iiu  \  Il<rone(l  liefore  crossing  the  first.  It  mi^bt  still  have 
been  hiH  duty  to  stop  aguiu  before  goiug  upon  tbe  track  of  the  defendant  com* 
IMUiy  on  which  the  colllfiton  tooir  place,  but  the  evidence  do^  not  enable  na  to 
say  so  as  a  iii.ittcr  of  law.  It  is  fjir  from  clear  tiiat  the  place  wliere  pl.iiB- 
tlff  stopped  wus  not  the  be*<t,  or  that  there  was  any  safe  place  for  a  second 
and  better  view.  It  was  proper  therefore  that  the  case  should  be  left  to  tbe 
Jut7,  and  tbe  nonmiit  was  rightly  refused." 

In  our  opinion  tlie  rule  stronger  in  reason  and  more  consistent  vviili 
wise  policy  is  that  we  have  indicated.  Whether  the  plaintiff  looked  for 
approaching  trains  before  venturing  upon  the  tracks,  and  whether, 
looking,  he  could  have  seen,  were  matters  material  to  the  defense,  and 
the  jury  should  have  been  so  instmctcd.  The  trial  court  in  effect  held 
them  unimportant  when  it  instructed  the  jury  that  plaintiff  had  a  ricrht 
to  act  upon  the  invitation  of  the  tlagman  unless  confronted  by  a  known 
danger  or  one  obvious  and  threatening.  In  other  words,  it  was  held 
that  the  plaintiff  had  no  active  duty  for  his  own  safety ;  that  he  oonld 
rely  on  the  flagman  unless  the  danger  of  doing  so  obtruded  itself  on 
his  notice. 

Counsel  cite  the  decision  of  this  court  in  Eddy  v.  Pow  ell,  1  C.  C.  A. 
448,  49  Fed.  816.  In  that  case  a  freii^dit  train  had  been  cut  at  a  city 
cros<?insf,  leaving  a  space  between  the  two  sections  through  which  ve- 
hicles and  pedestrians  could  pass.  The  plaintiff  drove  up  and  stopped. 
There  was  evidence  that  he  was  then  directed  to  cross  by  the  conductor 
or  brakcnian  of  the  train  who  was  standing  at  or  near  the  crossing, 
and  whilst  he  was  attempting  to  do  so  the  engineer  suddenly  backed 
tlie  front  section  to  couple  up  the  train,  and  the  injury  resulted.  This 
court  sustained  instnictions  that,  if  the  direction  to  cross  was  given 
the  traveler,  he  had  a  right  to  rely  on  it  unless  he  was  aware  of  the 
danger,  or  some  danger  was  so  obvious  as  would  have  deterred  a 
man  of  ordinary  prudence  from  attempting  to  cross.  The  train  was  at 
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rest,  and  presumably  the  conductor  or  brakenian  knew  when  a  move- 
ment for  coupling  would  be  made.  The  plaintiff  saw  aU  there  was  to 
be  seen,  and  the  most  vigilant  use  of  his  senses  would  not  have  helped 
him  more.  He  was  not  required  to  alight  and  make  inquiry  of  the 
engineer,  nor,  under  the  circumstances,  was  it  his  duty  to  wait  an  in- 
dctiiiitc  time  for  the  train  to  be  coupled  up  and  to  pass  away.  Railway 
V.  Rav.  25  Tex.  Civ.  App.  5I>?,  63  S.  W.  912.  and  Railwav  v.  Keely, 
138  Ind.  600,  37  N.  E.  4U»i.  are  like  Eddy  v.  i'uwell,  ui  that  foreknowl- 
edge of  the  movement  of  the  engine  or  train  could  not  be  gained  by  the 
traveler  by  any  measure  of  care  that  the  law  imposed  on  him.  It  is 
quite  clear  that  these  cases  furnish  no  guide  for  the  one  before  us. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direction  to 
grant  a  new  trial. 

SANBORN,  Circuit  Judge  .(concurring).  1  concur  in  the  reversal 
of  the  judtrf^^'^nt  on  tb^  c^roiind  stated  in  the  opinion  of  the  court,  and 
also  becanse,  m  my  view,  the  plaintiff  was  conclusively  proved  to  have 
been  guilty  of  contributory  negligence.  As  I  understand  it,  the  evi- 
dence conclusively  established  Uiese  facts.  The  plaintiff  stopped  when 
he  was  from  10  to  25  feet  south  of  the  first  track.  His  witness  Kretek 
stood  at  the  north  end  of  the  east  abutment.  He  testified  that  the  steam 
and  smoke  were  insufficient  to  obscure  their  vision  of  the  oncoming 
engines  and  train,  and  there  is  no  substantial  evidence  to  the  contrary, 
and  that  he  saw  the  en.cdncs  comins^  from  the  west  on  the  third  track 
and  the  flagman  on  the  north  side  of  that  track.  Kretek  and  the  plain- 
tiff saw  the  two  engines  coming  from  the  west  on  the  third  track  before 
the  flagman  signaled  them  to  stop.  The  Illinois  Central  train  was  com* 
ing  from  the  east  on  the  second  track  with  the  headlight  of  the  engine 
burning.  The  two  engines  coming  from  the  west  on  the  third  track 
passed  between  the  flac^man  and  the  Illinois  Central  train,  and  neces- 
sarily obstructed  his  vision  of  it  for  a  time,  while  tlie  only  obstruction 
to  the  plaintiff's  view  was  the  east  abutment  of  the  viaduct.  From  tlie 
point  where  he  was  sitting  in  his  buggy  he  could  not  see  easterly  along 
the  second  track  more  than  80  feet,  according  to  the  most  favorable 
testimony  on  his  behalf,  but  at  a  point  5  feet  south  of  the  first  track  and 
22  feet  south  of  the  second  track  he  could  sec  to  the  east  along  the 
latter  track  375  feet.  When  he  came  out  from  behind  the  obstruction 
of  the  abutment  to  this  point,  the  passenger  cni^ine  with  if^  blazini^ 
headlight  was  within  140  feet  of  the  crossing,  and  he  could  nut  have 
failed  to  see  it  if  he  had  looked,  nor,  if  he  had  exercised  reasonable 
prudence,  to  have  appreciated  and  avdded  danger  from  it,  either  by 
stopping  his  horse  or  by  backing  him  to  his  former  position.  I  lis  horse 
was  no  nearer  the  second  track  when  the  coming  tram  was  vi'^^il)!'"  tn  him 
il'.an  he  was  to  the  first  track  when  he  stopped  him.  The  plaintiit,  when 
he  received  the  signal  and  direction  of  the  flagman  to  cross,  looked  to 
the  east,  when  he  knew  that  a  plain  obstruction  necessarily  prevented 
his  looking  from  being  of  any  avail,  but  when  he  came  from  behind 
that  obstruction  to  a  point  where  looking  would  have  been  of  use  and 
where,  if  he  had  looked,  he  must  have  seen,  he  did  not  look,  and  his 
failure  to  look  was  one  of  the  direct  causes  of  his  injury.  The  judge 
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who  heard  the  witnesses  and  tried  this  case  bdow  was  of  the  opinion 
ihat  the  evidence  conclusively  proved  the  contributorv'  negligence  of 
the  plaintiff,  unless  it  was  justified  by  the  signal  and  order  of  the  flag- 
man, and  he  so  instructed  the  jun-.  As  he  was  not  justified  by  that 
sig^nal  and  order  in  failing;  to  continue  to  exercise  ordinary  care  for 
his  safety,  and  as  ordinary  care  at  a  railroad  crossing  where  the  view  is 
obstructed  at  one  point  and  clear  ai  anuther  requires  the  traveler  to  look 
along  the  track  as  soon  as  he  passes  the  obstruction^  or  as  soon  as  it 
is  removed,  the  plaintiffs  failure  to  look  after  he  could  have  seen  and 
before  he  crossed  was,  in  my  opinion,  contributory  negligence  fatal  to 
his  action. 

One  "(Iocs  not  relieve  himself  from  the  impntation  of  negligence  by 
lookin:^  \\  hen  he  cannot  see,  and  omitting  to  look  again  wlien  he  could 
see,  and  avoid  danger."  Grand  Trunk  Ry.  Co.  v.  Cobleigh,  24  C.  C  A. 
342,  78  Fed.  784,  787 ;  Fletcher  v.  Fitchburg  R.  R.  Co.,  149  Mass.  127, 
21  N.  E.  302,  3  L.  R.  A.  743;  McCrorv  v.  C,  &  St  P.  Ry.  Co. 
(C.  C.)  31  Fed.  531 ;  Abbett  v.  C,  M.  &  St.  P.  Ry.  Co.,  30  Minn. 
16  N.  W.  ?nf;,  207.  "W'c  cannot  avoid  the  conclu<^inn  that  the  deceased 
did  not  look  up  or  down  the  track  as  lie  should  have  done,  after  pass- 
incT  the  wood  office.  If  he  had  so  lor.ked,  he  certainly  must  have  no- 
ticed the  headlight  of  the  approaching  train.  If  he  did  not  look,  be 
must  have  been  careless,  and  attempted  to  cross  the  track  when  he 
should  not  have  done  so,"  said  the  Supreme  Court  of  "Michii^^an  in 
Kwiotkowski  v.  Chicago  &  G.  T.  Rv.  Co.,  70  Mich.  551,  38  N.  W.  ^03, 
464;  Gardner  V.  Detroit,  i,.  &  N,  Ry,  Co.,  97  Mich.  240,  66  N.  W.  603. 


(157  Fed.  174.) 

UNITDD  STATES  v.  NATIONAL  SURETT  CO. 

(Circuit  Court  of  Apiieals,  Fifth  Circuit   Novemtter  2,  1907.) 

No.  1,G54. 

li«TEBNAL  Revenue— Distiller's  Bond— Liability  of  Slbetiy  roE  Tax. 

Where  the  goverimieut  nindo  an  assessment  ncmiust  a  distiller  of  tiie 
tax  on  si)iiit8  made  from  material  u-^i  nud  not  reported,  and  a  portion 
of  sivli  si)irits  were  found  seizod  and  sold,  and  tbo  tax  on  suoh  part  pn1«1 
from  the  proceeds,  the  siirtty  on  the  dihtUler  s  bond,  when  charged  with 
liability  for  the  asscssmeut.  Is  entitled  to  credit  for  the  part  of  tbe  tax 
■0  paid.  I)iit  net  for  (ho  ri'iiialuder  of  the  proceeds  of  the  sale. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  29,  Internal  Revenue, 
n  64,  63.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

The  following  is  the  opinion  of  the  Circuit  Court,  by  Newman, 

District  Judge: 

In  this  case  It  appears  that  B.  F.  Witt  was  a  registered  distiller,  and  the 
National  Snrety  Oompany  of  New  Tork  was  surety  on  his  distiller*^  tMiod. 

The  govenimoTit  sei7(  il  Witt's  distillory,  and  in  the  distillery  warohoust'  were 
10  packages  of  distilled  spirits,  containing  416«/io  gallons,  tlie  tax  upon  which, 
at  $1.10  a  inillon,  was  $438.26.  After  the  sefsnre  of  tbe  dlstilleo*.  an  asseas- 
ment  was  tikhIo  nrrainst  Witt  for  distllliHt  spirits  niadt»  from  material  In  eXCSM 
Of  that  reported  as  having  been  used  by  the  distiller. 
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Couusol  bnve  made  an  agreed  statem^t  Of  tftcti  tn  wrlttnf  111  this  eue, 

which  is  substaiitinlly  ns  follows: 

"It  is  aj^reed  by  and  between  counsel  for  both  parties,  plaintiff  and  defend- 
ant, in  the  above-stated  case,  that  said  ease  may  be  submitted  to  the  court 
without  the  Intervention  of  a  jury,  for  wTisiderntfon,  determination,  and  nd- 
judleutiou.  both  as  to  the  facts  and  law  involved  therein,  and  that  the  court 
be  authorized  to  determine  the  facts,  without  the  intervention  and  verdict 
of  a  Jury,  adjudge  the  law.  mnlte  his  findings,  and  render  Judgment  thereon, 
as  fully  and  completely  as  he  could  have  done  had  the  facts  and  evidence  in-' 
volved  in  said  case  been  submitted  to  a  jury  for  detennlnation  and  verdict. 
It  is  further  ajjreed  that  the  facts  Involved  in  said  case,  and  which  shall  be 
submitted  to  the  court,  are  as  follows,  to  wit:  (i)  That  from  and  after  the 
15th  day  of  December.  190B,  and  nntll  the  Wth  day  of  M«f,  190i,  tbe  defend- 
ant. Benj.  F.  Witt,  was  engaged  in  the  business  of  a  distiller,  and  operated 
registered  grain  distillery  No.  21,  district  of  Georgia,  at  Georgetown,  In  the 
county  of  Qnltman,  said  state  ^  Defendant  admits  tbe  execution  and  de- 
livery of  the  hvr,  i)f)iids  sued  upon,  referred  to  and  des<Tl1>od  in  tlio  petition 
of  the  United  States,  which  said  bonds  are  hereby  referred  to  and  made  a 
part  of  ^e  evidence  In  tbis  canse.  (3)  Tbat  on  the  lOtb  day  of  %Iny.  1904,  tbe 
distillery  operated  by  the  siiid  Benj.  F.  Witt,  for  tbe  operation  of  whidi  said 
bonds  were  given,  and  which  is  named  In  said  bond"^,  was  seized  by  the  Unit- 
ed States  authorities,  together  with  the  dlstliler>'  premises,  ten  packages  of 
com  whislcy,  containing  41R.6  gallons,  in  the  warehouse^  one  package  of  com 
whisky,  (xmtainlng  '2Ci  srn lions,  found  In  the  meal  room  near  the  distlllerj' 
premiseB.  and  six  packages,  containing  258  enllons  of  corn  whinky,  found  In 
the  upper  story  of  a  gin  house  In  the  j  >  s.siuii  of  one  Sol  Vlnlng,  situated 
about  one-fourth  of  a  mile  from  said  Witt's  distillen-  premises.  That  said 
gin  house  was  not  a  distillery  warehouse.  It  is  agreeil  that  the  above-men- 
tioned six  packages  of  com  whisky  found  and  seized  In  tlie  gin  boose  of  Sol 
Vinin?.  and  the  one  package  seized  and  found  in  Wltfs  meal  faonse^  was  liquor 
that  had  been  produced  at  the  aforesaid  distillery  of  B.  F.  Witt,  and  bad  not 
been  pnt  In  the  distillery  warebouse,  and  tbat  no  warebouse  stamps  liad  been 
put  on  the  aforesaid  packapfe^  mul  thnr  the  tax  had  not  been  paid  thereon, 
and  that  said  packages  of  corn  whisky  of  said  Witt  were  removed  from  said 
distillery  and  deposited  In  said  gin  bouse  and  meal  room  by  and  witb  tbe 
knowIe<lge  and  consent  of  said  Benj.  F.  Witt.  Tt  is  further  admitt  .1  that 
this  wliislcy  was  distilled  from  meal  and  material  used  and  not  reported  by 
said  Witt  to  tbe  collector,  nor  entered  on  his  distiller's  book.  (4)  Tt  is  furtber 
agreed  that  on  the  Mtli  day  of  June,  lfK>l.  the  Fnltod  State<  r',,iiiiji>sloner 
of  Internal  Revenue  asi^essed  the  defendant,  B,  h\  Witt,  $585.20  tiixe»  ou  532 
gallons  of  spirits  not  reported  or  warehoused  by  said  Witt  as  shown  by  tbe 
excess  material  used  by  him,  and  said  assessment  sheet  is  hereby  referred  to 
and  made  a  part  of  the  facts  and  evidence  agreed  uiwn  in  this  cause.  Notice 
of  said  assessment  and  demand  for  the  payment  of  the  taxes  assessed  was 
mailed  to  B.  F.  Witt,  as  provided  by  1  i  v,  on  the  16th  day  of  June,  1904.  <5) 
That  three  distraint  warrants,  Nos.  402.  4(Xl.  and  4118.  dated,  res][iectIvoIy.  Au- 
gust C,  1004,  and  October  27,  1904,  were  rejjularly  issutnl  by  II.  A.  Itucker. 
collector  of  intemal  revenue — No.  402  being  for  the  sum  of  .Sr.s.".  amount  of 
taxe?<.  and  $35.40  lnt«'rist  and  penaltj';  No.  403  bein^  for  $H0.:{0  and  $H.4S 
interest  and  penal^  (afterwanls  abated  by  the  goverimieut) ;  No.  428  being 
for  16^16  taxes  and  86  cents  Interest  and  penalty— which  said  distraint  war- 
rants are  referred  to  and  made  a  part  of  the  evidence  and  facts  apreed  on  In 
this  case.  ♦  •  •  (7)  It  Is  agreed  that  said  assessuieut  of  $585.20  is  bas- 
•  ed  on  tiie  failure  of  said  B.  F.  Witt  to  account  for  152  bushels  of  com  meal 
and  material  delivered  and  used  at  said  distillery,  which  sliould  have  prodnc 
ed  532  gallons  of  whisky,  said  532  gallons  not  being  warehoused  or  reported 
by  aald  B.  F.  Witt,  tbe  tax  upon  wblcb  should  have  been  $5S5.20.  for  wblch 
distraint  warrant  No.  402  was  issued.  (S)  It  is  further  asrorc!  fliat  no  credit 
was  entered  in  behalf  of  said  B.  F.  Witt  or  said  National  Surety  Company, 
surety  on  said  bonds,  on  tbe  assessments  fbr  tbe  net  proceeds  of  the  sales  of 
the  Si'l7,«Hl  whisky,  to  wit:  Ten  packages,  netting  $71.79;  one  packaire,  netting; 
$2.43:  six  packages  netting  $48.49 — and  tbat  no  cre<Iit  was  entered  for  the  net 
proceeds  of  tbe  sale  of  tite  said  dlBttller>'  apparatus,  amounting  to  $85.60^ 
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and  that  each  of  said  fserernl  sums  was  covered  Into  the  treasuiy  of  the  United 
States.  (U)  It  is  further  admitted  by  defendants  that  no  part  of  the  assess- 
inent  of  $585.20  ftsaessed  by  the  CommteBtoner  of  Internal  Bev«nae  for  the 
month  of  M;iy,  1904.  against  said  Ben).  F.  Witt  as  taxes  on  spirits  di^tillwl 
by  him  durims  the  period  from  March  19  to  May  10,  190ft,  has  been  paid  bj 
either  of  the  defendants  In  thin  case,  except  tiie  net  proceeds  arlsliig  from  the 
seizure  and  sale  of  aiid  1^.  F.  Witt's  property,  hereinbefore  set  out,  wlileh  said 
proceeds  and  net  sums  arising  frou^  said  ^ies  defendant  insists  should  be  ap- 
•piled  to  the  reduction  of  said  asseesment,  interest,  and  p^alty.** 

It  will  he  perceived  from  the  foregoing  tliat  it  is  admitted  in  this  case  that 
the  distilled  spirits  seized  outside  iJie  distiliery  waretiouse  in  Vining's  gin 
house,  and  In  tlie  meal  room,  was  a  part  of  the  spirits  made  from  excess 
material,  and  tliat  the  tax  on  spirits  found,  amounting  to  $283.80.  plus  S2S.00. 
aggregating  $312.40,  was  pnld  out  of  the  proceeds  of  the  sale  of  this  particular 
spirits.  The  question  presented  in  tlie  case  is  whether  or  not  the  ss4iretj  on 
Witt's  bond  is  entitled  to  have  this  credited  on  the  amount  of  the  assess- 
ment of  $r)«.1.20.  It  is  claimed  on  behalf  of  the  government  that  whore  sfvirits 
ure  seized  and  forfeited  to  the  government,  that  although  the  tax  on  the  same 
Is  paid  out  of  tbe  proceeds  arising  from  Ita  sale^  tlia  mrety  on  the  distiller's 
lv>n(i  cannot  3»^t  ujy  that  payment  of  tax  as  against  the  assessment  covering 
the  spirits  so  suld.  In  tbe  case  of  the  United  iitates  t.  Ulrid,  111  U.  S.  38,  4 
Sup.  Ct  288,  28  ti.  t5d.  344.  tbe  <iQeetlon  bere  InrolTed  waa  presented  as  to  a 
distiller's  wareJi  mis  *  bond.  The  general  scope  of  the  decision  in  t'l  r  - 
may  be  gathered  from  the  headnote,  as  follows:  '*The  sureties  on  a  dibiiiier  s 
bond  for  payment  of  taxes  are  dtscbarged  by  selsore  of  the  spirits  for  frand- 
ulent  acts  of  the  distiller,  and  sale  of  them  by  the  marshal,  and  paynit-ut  of  the 
taxes  by  the  nmrshal  out  of  the  proceeds  of  the  sale."  In  tbe  optuiou  by  Mr. 
Justice  Woods,  this  language  Is  used :  "It  is  clear  that  the  object  of  exacting 
this  houA  Is  to  make  sure  the  payment  of  the  tax.  It  would  seem,  therefore, 
that  if  the  tax  is  paid  within  the  time  limited,  either  by  the  distiller  or  out 
of  the  pr<K-oeils  of  the  spirits  subject  to  the  tax,  the  object  for  which  the  boad 
was  taken  is  accomplished,  and  It  becomes  functus  officio,  and  the  obligors  are 
dladiarged.  The  contention  of  the  counsel  for  the  govennnent  is  that  the  for- 
feiture of  the  spirits  on  which  a  tax  is  due  for  the  fraudulent  act  of  tbe  di^ 
tiller  in  seeking  to  evade  its  payment  is  a  punishment  for  the  offense^  crimhQal 
or  quasi  criminal,  of  tlie  distiller,  and  that  the  application  of  the  proceeds  of 
the  forfeited  spirits  to  the  p«grmeut  of  the  tax  cannot  have  the  effect  of  reliev- 
ing htm  from  the  obligation  of  hia  bond.  Sudli,  In  our  opinion,  la  not  tbe  tne 
construction  of  the  law  repilating  the  Imposition  and  collection  of  the  ttx 
on  distilled  spirits." 

It  Is  said,  however,  on  behalf  of  the  goremment,  that  the  bond  In  question  tn 
the  Ulricl  Case  was  a  warehouse  i  rid,  tlmt  the  l>ond  in  this  case  Is  a  distiller's 
bond,  and  that  the  two  bonds  are  difitereutly  conditioned.  A  distiller's  bond 
(section  8200,  Rer.  St  IV.  S.  Gomp.  St  1001,  p.  2114])  is  "conditioned  that  be 
shall  faithfully  comply  with  all  the  provisions  of  law  relating  to  the  duties 
and  business  of  distillers,  and  shall  pay  all  penalties  incurred  or  floes  impo^ 
on  him  for  a  violation  of  any  of  the  said  provisious."  A  warehouse  bond  is 
"conditioned  that  the  principal  named  In  said  bond  shall  pay  the  tax  on  tbe 
si>irit8  as  sjiccifled  in  the  ejitry,  or  cause  the  same  to  be  paid,  before  remoral 
from  said  distillery  warehouse,"  etc.  I  do  not  tinnk  the  difference  in  the  two 
bonds,  or  tlie  ctiaracter  of  the  bonds,  is  at  all  material  In  deteimtnln^  tbe 
<piest!on  licre  involved.  To  my  mind,  the  point  is  that  the  surety,  so  far  as 
lialillity  is  claimed  in  this  case,  agrees  to  become  r^ponslble  for  the  taxes 
accruing  against  the  distiller.  That  there  is  su<±  liability  for  taxea  on  a 
•IfsTlllcr's  bond  Is  now  settled.  It  Is  one  of  the  "duties"  assumed  by  the  surety 
on  the  distiller's  bond.  United  States  v.  National  Surety  Company,  122  Fed. 
904,  68  C  C.  A.  180.  and  cases  cited.  As  to  the  present  suit  tbe  effort  la  to 
mnlce  the  surety  pay  the  tax  on  spirits  which,  n  xor  iin-  to  tlie  ffovenunent's 
rule  and  Its  calculation,  was  made  fr<Mn  material  used  and  not  reported.  A 
part  of  the  liquor  made  from  the  material  not  reported  waa  found  and  sold, 
and  the  tax  on  the  part  so  found  paid  to  the  government.  Now,  so  far  as  that 
part  of  the  tux  is  concerned,  can  the  surety  on  the  bond  be  required  to  pay 
It  to  the  govemment  again?  Whatever  the  liability  on  a  distiller's  bond  as 
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distinjiuishod  from  a  wan^house  Iwnd  may  be  otherwise,  It  is  not  material 
here;  the  simple  question  presented  in  this  rase  being  the  one  jnst  stated,  and 
I  understand  that  question  to  be  fully  answered  by  tlie  dwiblon  of  the  Su- 
preme Court  in  the  Ulriol  Case.  Counsel  for  the  government  has  cited  and 
relies  upon  the  case  of  United  States  v.  United  States  Fldolltr  &  Gnarnnty 
Co.,  144  Fed.  8G0,  decided  by  District  Judge  Piatt,  for  the  District  of  Cou- 
nectleat  Judge  Piatt  did  not  consider  the  Ulrict  Oase  in  point  tn  the  case 
he  was  deoldinfr.  and  It  probably  was  not.  It  Is  not  entirely  clear  from  that 
case  as  reported  what  property  was  sold,  the  proceedg  of  which  the  surety 
desired  credited  as  against  his  liability  on  the  bond.  Bat  It  to  spoken  of  as 
"distillery  property";  and  if  It  Is  true  that  the  distillery  premises  were  sold, 
or  any  property  tf  the  distiller  other  than  the  spirits  on  which  the  assess- 
ment was  made,  an  entirely  dllterent  question  was  presented  from  that  arising 
In  this  case.  The  tax  on  the  spirits  sold  here  to  ho  jtnid  hrH-riTiso  It  conld 
uot  be  turned  over  to  the  purchaser  without  the  stamps  being  affixed,  and  the 
purchase  of  tbe  stamps,  of  conrse,  paid  the  tax.  The  facts  here,  tn  my  opin- 
ion, brings  the  case  sqii.uvly  within  the  d»H  i?:ion  of  the  Supreme  Court  in  the 
Ulrici  Case.  I  do  not  think,  however,  that  the  surety  is  entitled  to  have  a 
set-off  as  against  its  liability  for  the  assessment  for  excess  material,  for  any 
more  than  the  tax  actually  paid  to  the  government  on  the  spirits  seized.  The 
small  excess  received  from  the  spirits  sold,  over  the  tax  and  expenses,  should 
be  treated,  I  think,  as  forfeited  to  the  government.  It  is  because  the  tax  has 
been  once  paid  out  of  tiie  proceeds  of  the  spirits  s^jld  tliat  the  surety  is  en- 
titled to  credit  for  the  same.  The  re«nlt  is  that  the  government  is  entitled, 
as  against  the  surety  company,  to  a  judgment  fur  the  difference  between  $585.- 
the  amount  of  the  assesmnent  on  the  excess  material,  and  $.!12,40,  the  tax 
paid  on  the  spirits  seizcil  in  Vining's  gin  house  and  in  his  meal  room,  leav- 
ing a  balance  of  $272.80,  for  which  amount,  with  interest  and  penalty,  the 
government  Is  entitled  to  a  Judgment 

F.  C.  Tate,  U.  S.  Atty.,  and  John  W.  Henlcv,  Asst.  U.  S.  Atty. 
Charlton  K.  Battle  and  W.  G.  I.ove,  for  defendant  in  error. 

Before  PARDEE  and  SHEI.BY,  Circuit  Judges,  and  BURNS,  Dis- 
trirt  Judge. 

PER  CURIAM.  This  is  an  action  on  a  distiller's  bond,  conditioned 
as  follows:  '*If  die  said  Benjamin  P.  Wtt  shall,  in  all  respects,  &ith- 
fully  comply  with  all  the  provisions  of  law  relating  to  the  duties  and 
business  of  distillers,  and  shall  pay  jdl  penalties  incurred  or  fines  im- 
posed on  him  for  a  violation  of  any  of  the  said  provisions,  and  shall 
not  suiter  the  lot  or  tract  of  land  on  which  the  distillery  stands,  or  . 
any  part  thereof,  or  any  of  the  distilling  apparatus,  to  be  incumbered 
by  mortgage,  judgment  or  other  lien,  during  the  time  in  which  he 
shall  carry  on  said  business,  then  this  obligation  shall  be  void;  other- 
wise it  shall  remain  in  full  force" — to  recover  an  assessment  for  taxes 
amounting  to  $585.20,  with  interest,  and  the  specific  penalty  of  5  per 
cent,  thereon  on  532  gallons  of  distilled  spirits  not  reported  or  ware- 
housed, and  theretofore  in  part  seized  aiul  sold  by  the  United  States, 
and  in  which  the  surety  claims  that  the  proceeds  of  the  sale  should  be 
applied  to  the  payment  of  the  tax  assessed  on  the  spirits  sold.  The  Cir- 
cuit Court  considered  the  case  identical  in  principle  with  United  States 
V.  Ulrici,  111  U.  S.  38,  4  Sup.  Ct.  288,  28  L.  Ed.  344,  and  gave  judg- 
ment accordingly.  The  opinion  of  the  court,  Newman.  Jndq^e,  as  found 
in  the  transcript,  is  elaborate,  and  we  concur  in  the  reasoning  and 
conclusion. 

Judg^ient  affirmed. 
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BURKB  T.  UNION  OOAL  ft  COKS  00. 
(GIrcolt  Court  oC  Appeals,  Eighth  Olrciiit  NovvnlMr  8^  ISOT^ 

No.  2fi^ 

1*  Masteb  and  SravART— Ab  ■r>frrioN  OF  Risk. 

An  emplojr^  who  was  at  work  in  a  tunnel  from  5^^  to  7  feet  in  lieighu 
repairing  the  track  of  a  railroad  operated  by  electricity  by  meaiw  of  a  trol> 

ley  which  run  on  a  wire  suspendetl  5  or  G  inches  l)fueath  the  right  side 
of  the  roof  of  the  tunnel,  who  bad  been  warned  to  look  out  for  the  wire* 
tibat  contact  with  It  might  kill  him,  and  who  had  been  once  knocked  down 
by  olci  trlcity  from  It,  stopped  from  his  work  of  driving  a  wedge  under 
a  rail  beneath  the  wire,  arose  from  hla  stooping  position  until  his  neck 
struck  it  and  was  killed  by  the  electricity  therefrom.   Ueld : 

The  employ^  aaaomed  the  riak  of  Injnzj  from  th«  wire  by  entering  and 
continuing  in  the  eni]>l'>yn)ont. 

[Ed.  Note. — ^For  caaee  In  point,  see  Cent  Dig.  voL  3i,  Master  and  Serv- 
ant. H  574-000.] 

2.  Saub. 

A  servant,  by  entering  or  continuing  In  the  eraploynioct  of  a  master,  as- 
sumes the  risks  and  dangers  of  the  employment  which  he  knows  and 
appreciates,  and  thoee  which  an  ordinarily  prodent  and  careful  penon 
of  Ills  capacity  and  Intelligence  wonid  hare  known  and  appreciated  tn  lUa 
situation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol,  34,  Master  and  Serv- 
ant, U  674-60O.] 

8.  ^AXK—Dcraora  Aaiaiito  raoii  KnauonifCB  09  IfAsm. 

Among  the  r^^k^  niid  dangers  which  the  servmif  n^'^innps  hy  entering 
or  continuing  in  the  employm^t  witliout  complaining  of  them  are  those 
which  arlae  from  defects  that  an  ohriooa  or  readily  obaervabte  throiigli 
the  fnihire  of  tli'  tnasier  to  completely  discharge  his  duty  to  exercise  or- 
dinary care  to  furnish  the  fier\'ant  with  a  reasonably  safe  place  to  work 
and  with  reasonahly  mfe  appUanoei  to  rm. 

[Ek\.  Note.— For  caeet  In  point,  see  Gent  Dig.  vol.  34,  Maatar  and  8enr> 
ant.  ii  610-624.] 

4.  Same— BsTOPPEi.  raoic  Dentino  Apprectatioh. 

An  employ^  camiot  be  heard  to  say  that  he  did  not  appreciate  or  realise 
the  tUk.  or  danger  where  the  defects  were  obviooa^  and  the  dangers  woold 
have  been  apparent  to  rt^  '>rdlnarily  prudent  penon  of  his  IntelllgeMe 
and  experience  in  bis  sltuaiion. 

[ZkL  Note.— For  cases  tn  point,  see  Cmt  Dig.  vol.  84,  Idaster  and  Serr- 
ant,  U  ei<H»4.] 

5.  Same— Pebkmptobt  Instruction  when  Proper. 

Where  the  uncontradicted  evidence  discloses  the  fact  that  the  defects 
in  the  place  or  machinery  or  method  of  operation  were  obvious,  and  the 
danger  from  them  apparent  to  an  ordinarily  prudent  person  of  the  in- 
telligence iind  (  npiiclty  of  the  servant,  and  that  the  servant  enteretl  upon 
or  continued  in  the  service  without  complaint  of  them,  the  defense  of  us- 
somption  of  risk  is  conclusively  established,  there  is  no  <iiit-~ition  for  the 
^ury,  and  the  court  slionld  instmct  them  to  ntom  a  Tttdict  for  the  mas- 
ter. 

[Ed.  Note.— Aasomptlon  of  risk'  Incident  ta  emplayment*  Bee  note  to 
Chesapeake  &  O.  R.  Co.  v.  Henneasey,  38  O.  C.  A.  814.] 

(Syllahns  by  the  Court) 

In  Error  to  the  Circuit  Court  oi  the  United  States  for  tlie  District  of 
Colorado. 
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Hugfh  Butlcr.  for  plaintiff  in  error. 

William  E.  Hutton  (Bruce  B.  McCay,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  an  in- 
structkm  to  the  jury  to  return  a  verdict  for  the  defendant  upon  this 

state  of  facts: 

The  Union  Coal  &  Coke  Company,  the  defendant  below,  was  operat- 
incr  a  con\  mine  and  a  tunnel  2,000  feet  lon^,  which  led  to  entries  in  the 
mine.  The  tunnel  was  from  to  7  feet  in  height,  and  there  was  a 
railroad  track  about  7  inches  above  the  level  of  the  floor  of  the  tunnel, 
and  a  wire  in  the  right  upper  comer  of  it,  by  meanft  of  wfaidi  and  a 
troUey,  cars,  which  were  used  to  bring  the  coal  from  the  mines,  were 
moved.  There  was  a  switch,  by  which  the  electricity  could  be  turned 
off  of  the  wire  when  the  trolley  was  not  in  use,  and  the  wire  could  be 
charged  aj^ain  when  desired.  When  the  wire  was  charged  it  carried 
550  vn]t9.,  and  contact  with  it  was  dancjeruus  to  human  life.  The  cars 
upon  Lhis  railroad  had  been  operated  by  electricity  in  this  way  for  more 
than  a  year  when  Michael  W.  Burke,  who  was  tiie  husband  of  Mary 
A.  Burke,  the  plaintiff  below,  was  employed  by  the  defendant  to  assist 
in  laying  and  repairing  the  track  of  the  railroad  on  June  19,  1905. 
This  track  included  not  only  the  rails  in  the  tunnel  upon  which  the  cars 
were  moved  by  electricity,  but  also  many  thousand  feet  of  rails  in  the 
entries  in  the  mine  and  upon  the  surface  of  the  ground,  upon  which 
the  cars  were  operated  by  the  use  of  mules.  The  foreman  of  the  mine 
testified,  and  his  testimony  was  not  contradicted,  that  he  warned  Burke 
when  he  hired  him  "that  his  work  was  track  w  rl  ,  and  that  it  was 
around  wire  and  timber  and  such  as  that,  and  that  he  would  have  par- 
ticularly to  look  out  for  the  wire ;  *  *  *  that  if  he  came  in  con- 
tact with  it  he  was  likely  to  be  killed ;  ♦  *  *  that  whatever  he 
done,  to  watch  out  for  the  wire,  that  it  was  dangerous,  and  if  he  got 
tangled  up  with  it,  it  would  kill  him,  any  man— that  it  had  550  volts  in 
it that  Burke  worked  continuously,  except  upon  Sundays,  from  the 
19th  to  the  27th  of  June,  that  about  June  23d,  there  was  a  cave  in,  in 
the  tunnel,  and  while  Burke  was  at  work  with  other  men  rcmovini:^  the 
debris  with  one  hand  on  the  ferule  of  his  shovel  he  pemiitted  the  lat- 
ter to  come  in  contact  with  this  live  wire,  received  a  shock  from  it 
which  knocked  him  down,  and  that  when  Burke  told  the  foreman  of  it 
he  told  him  that  he  "wanted  him  to  be  very  careful,  and  keep  away 
from  the  wire ;  that  if  he  did  not  he  would  tangle  up  in  it  and  get 
killed/'  On  June  27,  1905,  Burke  was  repairing  track  in  the  tunnel 
with  a  fellow  workman  named  Regnicr.  Just  prior  to  the  accident 
the  motor  or  the  cars  came  along  and  Regnier  stepped  off  the  track 
upon  the  left  side  and  Burke  upon  the  right  side  to  let  them  pass. 
There  was  a  crosscut  or  opening  at  this  point  upon  the  right  side  of 
the  tunnel,  which  extended  about  30  feet,  and  Burke  stepped  into  it. 
The  live  wire  was  suspended  on  hangers  beneath  the  roof  of  the  tun- 
nel about  six  inches  to  Uie  right  of  the  right  rail.  As  Burke  went  into 
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the  crosscut  to  let  the  motor  or  cars  pass  he  stooped  under  tliis  wire 
so  that  he  did  not  come  in  contact  with  it.  After  he  had  retuhied  to 
his  work,  he  was  engfaged  in  driving  a  wedg:e  under  the  left  rail  when 

Ro'^Miier  procured  a  lieavicr  liarrtmer.  and  asked  him  tn  step  aside  and 
k-l  liiin  drive  tlie  wedge.  Hnrke  stepped  over  to  the  ri^^ht  side  of  the 
tunnel,  and  strai.tilaened  np  .so  that  liis  neck  came  in  contact  with  the 
live  wire,  and  the  electricity  immediately  killed  him.  His  widow 
brougfht  this  action  for  damages,  which  she  alleged  she  suffered  from 
the  negligence  of  the  company,  because  it  operated  its  cars  by  electric- 
ity, hecause  it  did  not  protect  the  wire  by  an  inverted  trough,  because 
it  did  not  con^trtict  a  tunnel  of  greater  heiqiit.  But  it  will  not  be  nec- 
essary to  consider  these  charges  of  neglij^ence.  The  court  helow  in- 
structed the  jury  for  the  defendant  on  the  ground  that  the  evidence 
demonstrated  the  fact  that  Burke  assumed  the  risk  of  injury  from  the 
wires,  and  in  the  consideration  of  this  question  it  is  not  dedded  that 
there  was  any  substantial  evidence  of  the  acts  of  negligence  above 
'  !iarircd.  hut  the  a<;snn-ption  will  be  indulged  that  the  company  was 
negligent  in  those  particulars. 

Counsel  for  the  plaintiff  contends  that  the  judirnient  should  be  re- 
versed because  the  deceased  was  not  duly  warned  of  his  danger  from 
the  electricity  upon  the  wire,  and  did  not  appreciate  the  risk  of  it.  in 
that  he  was  not  told  and  did  not  know  the  height  of  the  tunnel,  in  that 
he  ^^  ri^  not  told  and  did  not  know  the  dangerous  proximity  of  the  wire 
to  the  track,  because  the  crediliility  of  the  foreman  was  a  question  for 
the  jury  and  not  for  the  court,  and  because  a  servant  never  assumes  the 
risk  of  his  master's  negligence.  Many  instructive  authorities  have 
been  cited,  and  every  argument  that  profound  learning  and  command- 
ing ability  could  proffer,  has  been  presented  to  maintain  this  conten- 
tion.  The  authorities  and  arguments  have  been  thoughtfully  consid^ 
ered,  but  after  another  review  of  the  rules  and  principles  which  qr>vcrn 
cases  of  this  character,  which  have  Ix-en  so  often  reviewed  by  this 
court,  we  have  been  forced  to  the  conclusion,  in  the  light  of  the  earlier 
and  of  the  later  decisions,  that  the  controlling  rules  are  correctlv  de- 
clared in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495, 508, 61 C.  C.  A. 
477,  490,  63  L.  R.  A.  661,  and  Gleinnont  Lumber  Co.  v.  Roy,  126  Fed. 
524,  528,  61  C.  C.  A.  506,  510,  in  these  words : 

"A  servant,  by  entering  or  continuing  \n  the  t'lnployment  of  a  master  with- 
out complaint,  nssuwes  the  ri»ks  and  dangers  of  the  euiployment  whi<>h  be 
kaowB  and  appreciates,  and  also  tlioee  which  an  ordinarily  prudent  person 
of  his  capacity  and  intelUgenoe  would  have  known  and  appreciated  in  bis 

sltnntlon. 

"Aujoug  the  risks  and  dangers  thus  assumed  are  those  which  arise  from 
the  failure  of  the  master  to  completely  dlacliarge  his  duty  to  exercise  ordi- 
nary care  to  furnissh  the  st^'rvnut  with  a  reasonably  safe  place  to  woric  and 
reasonably  safe  appliances  and  tools  to  use. 

**An  employe  cannot  be  beard  to  say  that  he  did  not  appreciate  or  realize  the 
danger  where  the  defcrf«  :^ro  olivions,  nnd  tlie  dangers  woiilfl  hnve  been  lcno>m 
and  appreciated  by  an  urUinurily  prudent  person  of  his  inteUigeuce  and  ex- 
perience in  his  sltoation. 

"WhtTC  tho  nnrontrndlctci!  evidence  di"^<I<)SC'5  the  fact  that  the  defti-ts  In 
the  place  or  in  the  tools  were  obvious,  and  the  dangers  from  tbem  wouid  have 
been  appnrent  to  an  ordtnarify  prndent  pereon  of  tb«  tntelli|e<ai<!e  and  the  en* 
parity  of  tho  gorvnnf.  ff  placed  in  his  situation,  and  t?io  omployS  entered  upon 
or  continued  lu  the  service  without  complaint,  the  defease  of  assumption  of 
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risk  Is  eonclusivelf  ^tabllabcd,  aud  tbe  court  should  instruct  tiie  jur>'  to  re- 
turn a  verdict  for  ttae  defeodant" 

Ample  warning  of  the  danger  of  fhe  live  wire  was  twice  given  the 

deceased  by  the  foreman,  and  this  warning-  was  emphasized  by  a  shock 
from  it  which  knocked  him  down.  The  height  of  the  tunnel  and  the 
proximity  of  the  wire  to  the  track  were  obvious.  No  person  of  ordi- 
nary prudence  would  have  failed  to  observe  them  or  to  appreciate  the 
risk  from  them.  At  the  very  place  where  the  deceased  was  injured  he 
had  shortly  before  the  accident  stooped  to  pass  under  the  wire  as  he 
went  to  the  right  of  the  tunnel  to  let  the  motor  pass.  The  credibility 
of  the  foreman  mijjht  have  been  a  question  for  the  jury  if  it  had  been 
inconsistent  with  other  testimony  or  with  the  facts  or  circumstances 
in  evidence,  but  it  stood  iinassailed  by  an^*-  fact,  circumstance,  or  testi- 
mony, and  a  verdict  founded  upon  the  conclusion  that  it  was  not  true 
would  have  been  contrary  to  all  the  evidence  and  without  justification. 

The  contention  that  the  servant  never  assumes  the  risk  of  the  negU- 
gence  of  the  master  is  untenable  in  the  national  courts.  The  rule  es- 
tablished by  repeated  decisions  of  the  Supreme  Court  is  that  by  enter- 
ing or  continuing  in  the  employment  a  servant  assumes  the  risk  of  de- 
fects in  the  place  and  in  the  machinery  caused  by  the  ncglif;cnce  of  the 
master,  when  those  detects  are  obvious  or  plainly  observable  by  a  per- 
son of  ordinary  prudence  in  the  servant's  situation  as  completely  as 
he  assumes  those  of  which  he  is  actually  aware.  Texas  Pacific  Ry.  v. 
Archibald,  170  U.  S.  665,  672, 18  Sup.  Ct  777, 42  L.  Ed.  1188 ;  Choc- 
taw, Oklahoma  &  Gulf  R.  R.  Co.  V.  McDade,  191  U.  S.  64,  68,  24 
Sup.  Ct.  21,  IS  L.  Ed.  96. 

Nor  can  the  plaintiff  recover  upon  the  pi^round  that  the  deceased  did 
not  appreciate  the  risk.  The  defects  in  the  tunnel,  in  the  railroa/l,  in 
the  wire,  in  its  location  and  in  the  methods  of  the  operaiion  of  the 
railroad  and  of  its  repair,  were  obvious.  A  servant  of  ordinary  intel- 
ligence and  prudence  in  Burke's  situation,  with  the  warnings  he  had 
received,  could  not  have  failed  to  know  or  to  appreciate  the  risk  which 
he  ran  from  them.  A  servant  cannot  be  heard  to  say  that  he  did  not 
appreciate  or  realize  the  risk  or  danger  from  defects  which  were  rcadi- 
1\  observalile,  and  the  dangers  of  which  would  have  been  apparent  to 
an  ordinal  liy  prudent  person  of  his  experience  and  intelligence  in  his 
situation.  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  and  cases 
cited  at  pages  611,  612,  613,  61  C.  C.  A.  477,  63  L.  R.  A.  651. 

In  the  trial  of  this  case  the  court  below  followed  tfie  established  rules 
of  law  iTi  L,M'v?nir  an  instruction  t  >  the  jury  to  return  a  verdict  for  the 
defendant,  and  this  judgment  cannot  be  reversed  without  disregarding 
them. 

It  is  accordingly  ailinncd. 
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(157  Fed.  182.) 

BOBT    B.  H.  McCUTCUEN  ft  00.  et  aL* 
(ClTCOlt  Conrt  of  Appeal^,  BIclith  dzcalt  October  2S,  UKJOT.) 

Na  2,502. 

DlPOnTABIBfl— 'BOHIW— filOHT  OF  ACTtOlT  ffOS  BftCiLOR— BOHD  TO  OOBPOBAHOV 

AND  Otfiofk  Jointly  and  Severally. 

Flaiotlff  was  elected  head  banker  of  the  Modern  Woodmen  of  America* 
an  Incorporated  fraternal  aociety,  and  as  such  became  costodlsn  of  its 
fun<ls.  As  required  by  the  by-laws,  he  gare  a  bond  for  the  faithful  per- 
formance of  his  duties,  nraoiig  whlrh  was  the  depositing  of  ail  money  in 
depositories,  selected  by  him  but  approved  by  the  directors  of  the  society. 
He  was  authorized  to  transfer  fvo^  ficom  one  depository  to  another,  bat 
not  to  withdraw  thorn  for  any  other  pnriK>sf»  except  upon  checks,  also 
signed  by  other  otlicers.  Notwithstanding  such  deposits*  the  by-laws  pro- 
vided that  he  should  remain  i)ersonally  liable  for  the  eafo-keepln;;  au>i 
forthcoming  of  the  funds  when  re<]i;irt  d,  and  Uiat  the  approval  hy  the  di- 
rectors of  a  depository,  and  a  bond  given  by  it  should  not  relieve  him 
from  sadh  liability  on  his  own  bond.  A  by-law  provided  that  bonds  of 
depositories  should  be  mnde  pnyaMe  "to  tlie  head  banker  and  to  tho 
Modern  Woodmen  of  America,  or  either  of  them/*  and  that  they  should  be 
^ecnted  in  duplicate,  one  to  be  held  by  the  head  banker,  and  one  the 
board  of  directors.  Snoh  a  bond,  tjlven  by  an  apjirovod  depository,  re- 
ferred to  such  by-law,  and  ran  to  plaintiff  by  name  as  head  banker,  and 
to  the  society  "Jointly  and  severally,"  and  was  conditioned  in  a  pmal  aooi 
to  be  paid  to  plaintiff  **ag  head  banker  of  said  Modem  Woodmen  of 
America,  and  to  the  said  Modem  Woodmen  of  Amerloi,  or  either  him  or 
It.'*  flr^M  that  construing  the  lantniage  of  such  bond  In  view  of  ra- 
tions lK't\ve<'n  the  s<x'!ety  and  plaintiff,  and  the  latter's  continued  r*?-^i<.n- 
slbllity  for  the  funds,  it  was  clearly  Intended,  not  only  as  security  for  the 
aociety.  but  also  as  personal  security  for  plalntlfT-^no  r^erence  b^nf 
made  therein  to  his  sn(r»»ssor  in  ()tU(*<^ ;  that  on  the  death  of  the  pric 
clpnl,  and  the  refusal  of  his  representatives  to  transfer  tlie  funds  on  de- 
posit on  his  demand,  plaintiff  could  maintain  an  action  thereon,  against 
the  sureties.  In  his  own  name,  even  though  hla  tarn  of  office  bad  eqilved 
before  the  action  was  commenced. 

In  Error  to  the  Grcttit  Court  of  the  United  States  for  the  Northern 

District  of  Iowa. 
For  opinion  below,  see  147  Fed.  626. 

Craig  L.  Wright  and  Asa  F.  Call,  for  plaintiff  in  error. 

Will  £  Tolmston,  Elbert  H.  Hubbard,  and  Eric  A.  Burgess,  for 

defendants  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  arcuit  Judges. 

HOOK,  Circuit  Judge.  This  was  an  action  by  A,  N.  Bort,  who 
was  formerly  head  banJcer  of  the  Modem  Woodmen  of  America,  a 
fraternal  society  organized  under  the  laws  of  Illinois,  to  recover  in 

his  personal  rio:ht  tipon  a  bond  cfiven  by  McCutchen  &  Co.  as  prin- 
cipal, and  others  as  sureties,  conditioned  for  the  performance,  by  the 
principal,  of  certain  obligations  as  a  depository  of  funds  of  the  so- 
ciety. The  society  was  also  made  a  defendant  Defendants,  other 
than  the  society,  demurred  to  the  petition,  and  the  demurrer  was  sus- 
tained by  the  trial  court  upon  the  ground  that  Bort  was  not  person- 
ally secured  by  the  bond,  and  therefore  had  no  cause  of  action  for  the 
default  of  the  depository.  He  stood  upon  his  petition,  and  judgment 
went  against  him ;  hence  this  writ  of  error. 

•Rehearing  denied  Februaiy  22,  1903. 
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The  facts  disclosed  by  the  petition  are  as  follows :  Bort  was  elect- 
ed head  hnnker  of  the  society,  a  petition  like  that  of  a  treasurer,  and 
by  virtue  of  his  office  became  the  custodian  of  its  funds.  As  required 
by  the  by-laws,  lie  y^ave  bond  to  tlie  society  in  the  sum  of  00,000 
for  the  failliful  periormance  of  the  duties  of  his  office.  Among  the 
duties  imposed  on  him,  and  particularly  specified  in  his  bond,  was 
that  of  depositing  all  funds  of  the  society  received  by  him  in  one  or 
more  depository  banks,  selected  by  him,  but  acceptable  to,  and  approv- 
ed by,  tlic  board  of  directors  of  the  societv.  Notwithstanding'  funds 
were  so  deposited  he  remained  personally  liable  for  their  safe-keeping- 
and  forthcoming  when  required.  In  other  words,  Bort  vouched,  not 
only  for  his  own  integrity,  but  also  for  the  integrity  and  financial  re- 
sponsibility of  the  depositories.  The  funds  on  deposit  with  tiie  de- 
positories were  at  the  risk  of  Bort,  and  his  personal  bond,  just  re- 
ferred to,  contained  a  provision,  conforming  to  a  by-law  of  the  so- 
ciety, that  the  approval  by  the  board  of  directors  of  a  designated  de- 
pository, the  giving  of  a  bond  by  such  depository,  and  the  fact  that 
it  was  made  payable  to  the  society,  should  not  relieve  Bort  and  his 
sureties  from  liability  for  the  default  of  the  depository.  Under  the 
by-laws  the  head  banker  had  authority,  acting  alone,  to  transfer  funds 
from  one  depository  to  another,  but  withdrawals  for  lUl  other  purposes 
were  subject  to  such  checks  and  counter  sig^natures  as  deprived  him 
of  individual  control  over  them,  though  his  liability  remained.  Upon 
bis  election  as  head  banker,  Bort  designated  E.  H.  McCutchen,  who 
did  a  baiikuig  business  as  E.  H.  McCutchen  &  Co.,  as  one  of  the 
depositories,  and  the  latter  thereupon  gave  bond  in  the  sum  of  $200,000, 
conditioned,  among  other  things,  for  the  payment  of  all  orders  drawn 
in  accordance  with  the  by-laws  on  the  funds  deposited.  The  bond 
was  approved  by  both  Bort  and  the  bnard  of  directors  of  the  society. 
This  is  the  bond  in  suit.  ]\ort  then  deposited  with  McCutchen  &  Co. 
$100,000  of  the  funds  of  the  society.  About  six  months  afterwards 
McCutchen  died.  Bort,  as  he  was  authorized  to  do,  drew  orders  in 
favor  of  anotiier  depository,  exhausting  the  funds  with  McCutchen  & 
Co. ;  but  the  orders  were  dishonored,  and  a  breach  of  the  bond  in  suit 
was  thereby  committed  which  the  personal  representatives  of  Mc- 
Cutchen and  tiic  sureties  refused  to  make  good.  All  this  occurred 
while  Bort  was  head  banker.  In  the  following  year  his  term  of  ottice 
expired.  He  accounted  to  the  society  tor  all  funds  chargeable  to  him 
excepting  those  with  McCutdien  &  Co.,  and  as  the  society  asserted 
his  liability  therefor  upon  his  individual  bond  as  head  banker,  he 
brought  the  action  in  the  court  below  upon  the  liond  of  the  depository. 

A  by-law  of  the  society,  referred  to  in  the  lx»nd  in  suit,  provided 
that  bonds  given  by  depositories  should  be  made  payable  "to  the  head 
hanker  and  to  the  Modern  Woodmen  of  America,  or  either  of  them," 
and  tiiaL  Lhey  should  be  executed  in  duplicate,  one  to  be  held  by  the 
head  banker  and  one  by  the  board  of  directors  of  the  sodety.  Also, 
that  the  approval  of  such  bonds  by  the  board  of  directors  should  be 
with  the  concurrence  of  the  head  banker.  The  bond  given  by  defend- 
ants  McCutchen  and  sureties,  provides  that  they  are  firmly  held 
*  unto  A.  N.  l^>ort,  as  head  banker  of  the  Modern  Woodmen  of  Amer- 
ica, a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
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the  laws  of  tlie  state  oi  iilmois,  aiid  to  the  said  Modern  Woodmen  oi 
America,  jointly  and  severally,  in  the  penal  sum  of  two  hundred  thou- 
sand dollars  ($200,000),  lawful  money  of  the  United  States,  to  be  paid 
unto  the  said  A.  N.  ^ort,  as  Iiead  banker  of  said  Modem  Woodmen 
of  America,  and  to  the  ''aid  Mrdem  Woodmen  of  America,  or  either 
him  or  it,  for  the  payment  of  which  sum,  well  and  truly  to  be  made,** 
etc.  It  is  contended  by  Bort  that  the  bond  in  suit  has  two  distinct  as- 
pects :  First,  that  it  is  for  the  protection  of  the  society,  and,  as  such, 
is  in  addition  to  that  fttititshed  by  his  own  bond;  and,  second,  that 
it  is  for  his  personal  benefit  since,  und^  ^e  by-laws  and  the  terms  of 
the  bortrl".  till"  funds  of  the  society  remained  at  his  personal  risk  after 
deposit  witii  the  dcp<^sitory.  The  society  answered,  admitting  the 
averments  of  the  petition  and  disclaiming^  furtlicr  interest.  The  de- 
fendants who  demurred  contend  that  the  references  to  Bort  in  the 
bond  are  in  respect  of  his  official  position  and  not  otherwise,  and  that, 
as  he  had  ceased  to  be  head  banker,  there  could  be  no  recovery  in  his 
personal  right 

Tn  tlv  construction  of  a  writing  of  doubtful  import  a  knowledge 
ot  the  atmosphere  in  which  it  grew  is  frequently  helpful,  and  some- 
times essential,  to  a  true  conception  of  the  intent  of  the  parties.  There 
is  no  set  formula  for  the  expression  of  ideas;  the  words  and 
phrases  selected  by  contracting  parties  differ  ahnost  as  widely  as 
their  personal  characteristics.  If  the  significance  of  the  written 
words  is  plain  to  a  common  intent,  that  is  the  end  of  it;  but  if  not, 
a  view  of  the  positions  of  the  parties  and  their  relations  to  each  other 
and  to  the  subject-matter  of  their  contract  often  discloses,  with  con- 
vincing clearness,  what  ihey  were  seeking  to  attain.  The  ascertaui- 
ment  of  the  true  intention  is  the  great  rule  for  the  construction  of 
contracts,  and  the  favor  with  which  the  law  regards  a  surety  does  not 
make  his  undertakings  an  exception.  The  case  before  us  is  plainly 
one  for  the  summoning  of  those  well  known  aids  to  the  construction 
of  an  ambiguous  text,  for  there  is  that  in  the  bond  which  indicates 
more  tlian  a  mere  purpose  to  secure  the  society  alone,  in  respect  of 
the  safe^keeping  and  forthcoming  of  the  funds. 

A  consideration  of  the  relations  between  the  society  and  the  head 
banker,  and  the  latter's  continued  responsibility  for  the  funds  with  the 
depository  in  c*^nnect5'">n  v/ith  tlie  terms  of  the  bond  in  suit,  makes  it 
altogether  clear  that  it  was  intended  that  the  bond  should  also  stand 
as  personal  security  for  the  head  banker.  The  provision  of  the  by-laws 
that  the  bond  should  be  payable  to  both  or  either  of  them — a  provision 
that  would  be  unusually  tautological  under  any  other  construction— is 
at  once  explained.  But  it  is  said  there  is  no  reference  in  the  bond  to  the 
by-law  imposing  a  continued  responsibility  for  the  funds  upon  the  head 
banker,  and  nothing  else  in  it  indicating  that  the  makers  of  the  bond  in- 
tended to  bind  themselves  to  him  in  his  personal  capacity.  But  we 
think  tliat  a  view  of  the  terms  of  tlie  bond,  and  of  tliose  things  to  which 
attention  is  directed  by  its  recitals,  fairly  leads  to  the  condusion  that 
a  dual  security  was  intended — ^a  security  for  the  society  and  a  security 
for  Bort,  personally.  Any  other  construction  would  result  in  there 
being  but  one  beneficiary  in  the  bond — the  society :  for  Bort,  in  his 
official  capacity,  was,  in  legal  contemplation,  the  society  itself.  Sucli  a 
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construction  would  not  consist  with  the  studied  elTort  of  all  of  the 
parties  to  have  a  bond  with  two  beneficiaries,  whose  rights  became  sev- 
eral and  distinct  if  they  chose  to  make  them  so.  All  parties  knew  tliat 
Bert  was  head  banker  and  the  custodian  of  the  funds  of  the  society ; 
that,  under  the  by-laws,  he  was  authorized  to  appoint  a  depository  sub- 
ject to  the  approval  of  the  board  of  directors ;  that  the  initial  act  in 
the  selection  of  a  depository  was  his,  and  that  without  it  no  bank  or 
banker  could  secure  such  funds,  even  with  the  aid  of  the  governing 
board  of  the  corporation ;  that  when  a  depository,  dulv  selected  and 
confirmed,  came  to  give  its  bond,  the  approval  thereof  by  the  board 
of  directors  had  to  meet  with  Port's  concurrence;  that  while  he  was 
powerless,  acting  alone,  to  witiidraw  funds  from  a  depository  for  usual 
corporate  purposes,  he  had  unrestricted  authority  to  take  them  wholly 
from  one  depository  for  deposit  with  another.  The  bond  in  suit  runs 
to  Bort  as  head  banker  and  the  society  "jointlv  and  severally,"  and  the 
signers  undertook  to  pay  the  penal  sum  to  Bort,  as  head  banker,  and  the 
society,  "or  either  him  or  it"  The  bond  was  required  to  be  made  in 
duplicate,  one  copy  for  Bort  and  the  other  for  the  board  of  directors. 
Finally,  there  is  no  provision  in  the  bond  that  it  should  run  to  Bort's 
<\}cre<'^nr  ill  office.  Whv  all  this  elaborate  machinery'  if  it  was  not 
known  that  the  deposit  of  the  funds  was  at  Bort's  personal  risk,  and  if 
it  was  not  intended  to  secure  him  against  loss?  The  claim  that  the 
mention  of  Bort's  name  in  the  bond  should  be  disregarded,  and  that  his 
office  alone  should  be  considered,  logically  drives  defendants  to  the 
further  contention  that  there  is  but  one  beneficiary,  who,  in  the  last 
analysis  and  in  legal  contemplation,  is  the  society  itself.  But  this  does 
not  accord  with  the  manifest  purpose  to  provide  for  two  nhlij^ees,  and 
to  q-ive  to  each  a  several  right  of  reliance  upon  the  security.  There  is 
no  discernible  reason  for  the  double  aspect  of  the  relations  between  the 
parties,  exhibited  by  the  by-laws  recited  in  the  bond  and  by  the  terms 
of  the  bond  itself,  that  is  consistent  with  the  construction  sought  by 
defendants,  while  there  is  a  clear  harmony  with  a  purpose  to  provide 
security  for  Bort,  personally,  and  the  society,  jointly  and  severally, 
either  him  or  it. 

It  is  contended  that  the  words  "jointly  and  severally"  refer  to  the 
obligation  of  the  makers  of  the  bond,  rather  than  to  the  rights  of  the 
obligees,  but  this  is  contrary  to  the  obvious  sense  in  which  the  words 
were  tised*  Were  the  true  construction  in  this  particular  at  all  doubt- 
ful, it  would  be  made  plain  by  the  subsequent  addition  of  the  words 
"or  either  him  or  it"  to  the  conjunction  of  tlie  names  of  Bort  and  the 
socict>'.  It  is  also  contended  that  the  word  **as,"  placed  between  Bort's 
name  and  the  title  of  his  office,  means  that  his  official  character  was 
intended.  That  is  ordinarily  the  signification,  but  it  is  not  conclusive. 
The  word  "as"  is  frequently  dropped  as  surplusage,  where  it  appears 
that  its  use  is  inapt  or  that  the  title  of  the  office  or  position  following 
it  is  intended  by  way  of  more  definite  designation  of  the  person  named. 
Tt  is  said  that  all  of  Bort's  acts  in  these  matters  were  official.  Tliat 
is  tnic  in  a  sense,  yet,  when  the  consequences  to  him  are  regarded,  they 
al-n  assume  a  personal  aspect.  His  was  not  the  usual  liability  for  of- 
iicial  misconduct,  for,  however  honestly  and  faithfully  he  acted,  there 
was  ever  present  a  personal  responsibility  for  the  funds  of  the  society ; 
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and  everything  he  did,  affecting  their  custody  or  deposit,  was  attended 

"by  personal  consequences.  In  this  view  it  would  be  difficult  to  draw  a 
line  of  (U  inarcation  between  the  official  and  personal  qualities  of  his 

acts  in  the  prcmisrc;. 

There  are  soiue  otlier  contentions  of  dcfenHants,  mainly  relating^  to 
the  effect  upon  the  bond  and  the  rights  and  duties  of  the  parties,  of  the 
death  of  McCutchen,  and  particularly  one  that  the  bond  imposed  upon 
McCutchen  duties  requiring  the  exercise  of  personal  judgment, 
skill,  and  discretion,  which  his  death  rendered  impossible  of  perform- 
ance, thereby  resulting  in  the  discharge  of  the  sureties.  We  have  con- 
sidered but  are  unable  to  sustain  them. 

The  judgment  is  reversed,  and  the  cause  remanded  with  directions 
to  overrule  the  demurrer,  and  permit  the  demurring  defendants  to 
answer. 


<107  Fed.  IflIU 

CALIGA     INTER  OCBAS  NEWSPAPER  00. 
(Circuit  Ooort  ct  Appeals,  Seventb  Olicalt  October  1,  1007.) 

No.  13G5. 

1,  OopyRiauTS—IiirBiNGEMENT— Action  fob  Statutobt  Penalty. 

Strict  coQStmctlon  and  proof  are  require  in  an  a€ti<ni  uncler  Bev.  Bt. 
i  4965  (U.     Coiup.  St  1901.  p.  34141.  to  recover  the  penalty  tberel^  aii> 

thor!/.»Hl  for  infrlnitroment  of  a  copyrijrlit. 

2.  Saiie— Common  Law  and  Statutobt  Copybioht. 

The  common  law  ^ves  the  au^or  of  a  painting  the  excluslTe  right  to 
reproduce  tho  same  so  long  as  he  does  not  tmike  i)ubncatIon,  but  on  pub- 
liontlon  such  right  is  lost,  and  he  can  only  acquire  the  right  to  fnrtheff 
protection  by  a  statutory  copyright 

[Ed.  Note.— llV>r  caaee  In  itolnt  see  Cent  Dig,  voL  88,  Literary  Property, 
i  4. 

Rights  of  authors  to  control  of  publication,  disposition,  or  use  of  their 
productions  Independ^t  of  statutory  copyright,  see  note  to  Bobbs-Merrlll 
Co.     Strain,  77  O.  CL  A.  620.] 

S.  Same— Validity— Double  Oopybxohtinq. 

But  a  single  valid  copyright  can  b(>  obtained  upon  the  same  subject- 
matter;  and  an  nrtist  by  depositing  the  name  and  description  of  a  point- 
ing in  the  prescribed  office  did  not  acqufm  a  copyright  thereon,  where  be 
had  previously  deposited  n  pbotograpli  of  tbo  same  painting  under  a  dif- 
ferent name  and  description  for  the  purpose  of  obtaining  a  copyright, 
iinlem  It  la  ahown  by  proof  that  aoeh  prior  deposit  waa  Inoperattm 

Tn  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

Division  of  the  Nortlierii  District  of  Illinois. 

The  plaintiff  in  error  was  pluiutiflF  below  in  an  action  of  debt,  under  section 
4065,  Rer.  St  [U.  S.  Comp.  St.  1801,  p.  3414],  against  the  Inter  Ocean  Newspa- 
per Company,  for  violation  of  copyright  of  the  plaintiff's  paintinjr.  and  thr* 
writ  of  error  in  brought  from  a  judgment  therein  in  favor  of  such  defendant, 
upon  trial  and  directed  verdict 

The  declaration  avers,  in  substance:  That  the  plaintiff  was  the  author, 
ilesiwert  and  proprietor  of  an  oil  painting  thus  described:  "The  Guardian 
Anf^l.  Portrait  of  a  young  girl  Bitting,  hair  arranged  emoothly  over  the  eara, 
hair  parted  in  the  middle,  ller  criiardlan  anjjol  stands  behind  her,  one  hand 
resting  on  her  left  shoulder,  the  other  on  her  right  arm."  Tliat  it  had  not 
been  theretofore  puhllabed.  That  he  did,  *to  wtt»  on  or  aboot  the  Stb  day  o< 
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Xotrenibcr,  A,  D.  1901    take  steps,  as  redted,  to  obtain  a  copyright  That 

such  description  of  the  painting  was  duly  recorded  by  the  Librarian  of  Cou- 
gteea,  "to  wit,  on  or  about  tbe  7th  day  of  November,  A.  D.  VMl"  That  the 
painting  was  thereupon  duly  copyrighted.  That  notice  of  such  copyright  was 
inscribed  upon  the  painting,  and  that  the  plaintiff  is  sole  owner  and  pro- 
prietor of  piu-h  coi)yright  and  painting.  Infrinsoni«'TJf  by  tli<»  defendant  is 
averred  in  printing  and  publishing  copies  of  the  paiiiLing  in  its  newspaper, 
•*tD  wit  Upwards  of  1,000  copies  thereof  on  or  about  October  25,  1903. 

Under  plea  of  general  issue  the  trial  proceeded  before  n  jnry,  with  proof  on 
behalf  of  ttie  plaintiff  primarily,  supporting  the  declaration  In  a  copyright 
of  tb0  date  and  d«w!riptton  alleged,  and  pobllcatlon  by  iS»  defmdant  without 
con^rrt.  In  the  tcf^timony  of  the  plaintiff,  howpvpr,  It  further  appeared,  and 
was  tx>uceded  to  be  tlie  fact  tliat  tbe  plaintiff  bad  procured  a  copyright  of  the 
Identical  painting  on  Oetober  7, 1001.  tmder  tbe  deecriptton :  "Maidenhood.  A 
younir  irlrl  seated  besiilf  a  windovr.  An  angel  Stan  Is  Im  l  liid  her."  Also,  tbat 
the  painting  was  submitted  to  Curtis  &  Cameron,  publishers,  prior  to  Octo- 
l>er,  '*to  haye  tbe  picture  published  by  them,"  and  was  photographed  for  that 
object. 

Thereupon  the  court  instructed  tlie  Jury  to  find  the  defendant  not  guilty, 
and  verdict  was  rendere<l  acix)rdingly.  Error  is  assigned  in  variouij  forms, 
both  upon  the  direction  .so  given  and  refusal  of  several  tnBtractlons  requested 
on  behfiif  of  the  plaintiff,  but  the  reriewable  qneetloiHi  ariea  under  the  di- 
rection or  verdict 

Otto  R.  Barnett,  for  plaintiff  in  error. 
Clarence  A.  Knight,  for  defendant  in  error* 

Before  GROSSCUP,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN.  Circuit  Judge  (after  statincr  the  facts  as  above).  This 
suit  is  for  recovery  of  the  penalties  imposed  by  statute  (section  4965, 
Rev.  St.  [3  U.  S.  Conip.  St.  1901,  p.  ;J414])  for  violation  of  an  alleged 
copyright  of  a  painting  produced  and  owned  by  the  plaintiff  in  error. 
With  recovery  so  sought,  under  the  special  right  conferred  by  statute 
and  not  existing  at  common  law,  the  rule  is  elementary  which  requires 
strict  construction  and  proof  for  enforcement  of  sucli  rie;-ht.  Wheaton 
v.  Peters,  8  Pet.  591.  663,  8  L.  Ed.  1055 ;  3  Notes  U.  S.  Rep.  485 ;  Mif- 
flin v.  R.  H.  White  Co.,  190  U.  S.  260,  261,  23  Sup.  Ct.  769,  47  L. 
Ed.  1040;  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  15,  21,  23,  77  C.  C. 
A.  007 ;  White-Smith  Muac  Pub.  Co.  v.  Apollo  Co.,  147  Fed.  »86,  207. 
77  C.  C.  A.  368.  The  trial  court  directed  a  verdict  of  not  ^ilty,  upon 
the  view  that  no  valid  copyright  appeared  under  the  registration  of 
Novem])er  7,  1901,  not  nnly  averred  in  the  declaration,  but  proven  and 
relied  upon  nn  the  trial.  Such  ruling  was  predicated  upon  the  fact — 
disclosed  in  cruss-examinatinn  of  the  plaintiff  in  error  and  subsequent- 
ly admitted  of  record — that  the  author  had  procured  a  prior  registra- 
tion on  October  7,  1901,  by  filing  "a  photograph  of  the  painting  in 
question,"  with  this  description:  ''Maidenhood.  A  young  girl  seated 
beside  a  window.  An  angel  stands  behind  her."  In  the  registration 
of  November  7th  the  name  was  chancrod  to  "The  Guardian  Ancrd," 
with  description  amplified ;  nnd  the  only  question  for  review,  in  our 
understanding  of  tbe  issues  and  conceded  facts,  including  the  trans- 
actions with  and  of  Curtis  &  Cameron,  is  whether  the  statutory  copy- 
ri^t  was  acquired  by  this  registration  in  suit 

While  the  bill  of  exceptions  show  no  claim  or  offer  made  on  behalf 
of  the  plaintiff  in  error  under  the  registration  of  October  7th,  either 
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in  the  course  of  Uic  testimony  or  in  the  instructions  requested  and  re- 
ferred to  in  the  assignments  o£  error,  reversal  is  sought  upon  the  oon- 
tention  that  recovery  was  authorized  under  one  or  the  other  registra- 
tion, and  the  direction  was  erroneous  in  either  view.  The  propositions 
are,  in  substance,  that  the  date  of  the  copvrij^ht  was  "pleaded  under  a 
videHcet,"  and  the  (assumed)  variance  in  proof  was  not  fatal,  because 
tlie  particular  date  in  such  allegations  is  to  be  treated  as  forniing  no 
material  part  of  the  issue  of  fact  tendered  by  the  declaration,  when 
the  defendant  is  not  misled  or  surprised.  Were  it  true  tiiat  sudi  vari- 
ance appeared  between  the  averment  and  proof,  and  in  date  alone,  it 
may  be  that  the  authorities  cited  would  then  be  applicable  to  disregard 
the  mere  difference  in  date,  where  a  siiii;lc  resjistration  was  proven.  In 
this  instance,  however,  the  averment  and  proof  are  identical,  both  in  date 
and  subject-matter,  so  that  no  question  of  variance  arises.  The  sole  is- 
sue tendered  and  heard  was  upon  this  November  r^stration  as  creat- 
ing the  alleged  copyright,  with  no  reference  to  the  prior  registration 
or  intimation  thereof  until  that  fact  was  brought  out  by  the  defense 
by  way  of  impeaching:  the  claim  in  suit;  an  !  without  proof  applicable 
at  least  tu  the  October  registration,  meeting  the  strict  requirements 
for  penal  recovery,  submission  to  the  jury  was  not  autliorized  in  any 
view  of  the  issue  joined.  The  question  whether  a  valid  copvright  was 
acquired  under  the  prior  registration  is  not  therefore  open  for  review, 
although  the  effect  of  that  procedure  must  be  considered  in  testing 
the  va1ir!it\  of  the  right  set  up  under  the  November  registration  for 
penal  recovery. 

With  the  coTitroversy  thus  narrowed,  as  we  believe,  the  various  other 
propositions  which  are  discussed  by  counsel,  together  wiLii  the  numer- 
ous authorities  cited  and  reviewed  thereupon,  are  not  within  the  issue. 
Recent  authorities  have  so  clearly  settled  the  rule  as  to  the  bearing 
and  status  of  the  common-law  copyright,  when  the  statutory  benefits 
are  invoked,  that  these  deductions  are  deemed  sufficient  to  answer  the 
contentions  thereunder:  The  proiK-rty  riq;hts  of  the  autlior  in  his  pro- 
duction, intellectual  or  artistic,  are  twofold — absolute  ownership  of  the 
corporeal  production,  alike  with  otlier  property  ownership,  and  an  in- 
dependent right  to  make  duplications,  which  is  equally  his  own  so 
long  as  he  withholds  from  publication  to  the  world.  The  first-men- 
tioned ri^ht  is  unaffected  by  cither  class  of  copvrifrht,  and  one  or  hnh 
are  subject  to  his  disposition,  abM>lutc  or  qualified,  in  common  wiiii 
other  ])r<  )pcrty  rights.  While  publication  is  withheld,  his  right  of  first 
publication  is  exclusive.  When  he  voluntarily  releases  to  the  public,  by 
general  publication,  this  common-law  right  of  exclusive  publlcatiofi  is 
surrendered.  Unless  he  obtains  on  or  before  publication  the  protection 
of  the  statutory  copyright,  the  public  is  unrestrained  in  duplications. 
With  the  copyright  o1)tained,  his  ripfht  to  publi^^h  and  «ell  all  copies 
becomes  exclusive  thereunder  for  the  statutory  term.  Thus  tlie  bene- 
fits of  tlie  statute  are  substituted  for  the  imperfect  benefits  of  the  oom- 
mon-Iaw  ownership  by  his  surrender  of  the  perpetual  right  to  withhold 
from  publication.  These  rights  are  separate  and  not  coexistent  The 
common-law  right  ends  when  the  statutorv  right  begins.  Holmes  v. 
Hurst,  IH  U.  S.  82,  H6,  19  Sup.  Ct.  606,  43  h.  Bd.  904;  Bobbs-Mer- 
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riU  Co.  V.  Straus,  147  Fed.  15,  18,  77  C.  C.  A.  607;  Drone  on  Copy- 
right, 100. 

The  validity  of  the  cc3pyright  in  question  is  challenged  upon  two 
grounds:  (1)  Disclnqure  of  a  prior  (prima  facie)  copyright  of  the 
same  subject-matter,  under  the  October  registration;  (2)  prior  publica- 
tion, either  under  the  transactions  of  Curtis  &  Cameron,  or  through 
the  October  registration.  If  one  or  the  other  of  these  objections  is 
supported  by  the  evidence  referred  to,  no  escape  appears  from  the  con- 
clusion that  the  objection  is  fatal. 

1.  Whether  the  registration  of  October  resulted  in  a  valid  copyright 
is  not,  as  bfforc  mentioned,  involved  in  the  issue.  Neverthele?^s  the 
conceded  fact  of  such  registration  by  tiie  plaintiff  in  error  must  be  con- 
sidered m  testing  the  validity  of  the  alleged  copyright  under  the  sub- 
sequent filing-  The  contention  in  support  of  the  cop  \  right  is  substan- 
tially this:  That  the  established  rule  of  the  patent  law  against  dupli- 
cation of  patents  for  the  same  invention  (Miller  v.  Eagle  Manuf.  Co., 
151  U.  S.  18f5,  197.  14  Sup.  Ct.  310,  38  L.  Ed.  121  ;  12  Notes  U.  S. 
Rep.  485)  is  not  applicable  to  copyrights,  because  no  express  grant  of 
monopoly  issues  as  in  the  case  of  patents,  and  that  duplications  of 
registry  for  the  same  subject-matter  are  allowaUe,  and  so  recognized 
in  Black  v.  Allen  (C.  C.)  56  Fed.  764,  769.  Neither  of  these  conten- 
tions impresses  us  as  tenable.  The  grant  of  monopoly  is  conferred  alike 
by  statute  in  both  instances,  upon  due  application,  although  in  respect 
of  patents  the  methods  differ  in  the  needful  discrimination  for  patenta- 
bility and  in  the  form  of  issue.  The  applicant  for  a  copyright  (section 
4doi),  Rev.  St.  [3  U.  S.  Comp.  St.  1901,  p.  3407}  deposits  in  tiie  office 
of  the  Librarian  the  required  matter,  and  record  is  there  made.  Upon 
compliance  on  the  part  of  an  au&or  with  this  requirement,  the  g^rant 
ensues,  as  of  course,  under  section  4952,  Rev.  St.  [3  U.  S.  Comp.  St. 
1901,  p.  3406].  So  the  copyright  is  equally  a  qi^raiit,  however  simt^le 
tlie  method  of  acquiring,  and  when  once  coniened  there  is  neither 
autliorit^  nor  occasion  for  a  second  grant  to  the  author  for  the  same 
production.  Duplication  is  necessarily  inoperative,  as  in  the  case  of 
the  patent  for  invention,  and  the  authorities  are  harmonious  in  this 
view.  Mifflin  v.  Dutton.  112  Fed.  1004,  1005,  50  C.  C.  A.  661,  61 
L.  R.  A.  i:^.;.  affirmed  100  U.  S.  265,  23  Sup.  Ct.  771,  47  L.  Ed.  1043; 
I^aw  rence  v.  Dana,  4  ClifT.  1,  Fed.  Cas.  No.  8,136.  For  new  matter 
only  in  new  editions  can  another  copyright  be  obtained.  Id. ;  Drone 
on  Copyright,  146.  In  tiie  case  of  J  Mack  v.  Allen  (C.  C.)  56  Fed.  764, 
769,  cited  contra,  whidi  arose  in  equity  and  involved  equitable  consid- 
erations, the  present  inquiry  and  strict  view  of  the  proceedings  for 
copyright  were  not  passed  upon,  nor  do  we  understand  the  opinion  or 
ruling  to  rest  the  rights  of  the  complainant  upon  duplication  of  copy- 
right. It  goes  without  saying  that  tiie  author  is  bound  only  by  such 
filing  for  copyright  as  he  authorizes  or  adopts. 

As  the  statutory  copyright  is  acquired  through  the  simple  act  of  the 
author  in  making  the  deposit,  the  admission  that  he  made  such  deposit 
in  October,  even  referring  to  it  in  his  testimony  as  his  "first  copyright," 
clearly  impeachc<^  the  alleged  copyright  of  November,  unless  accom- 
panied by  proof  that  tiie  prior  deposit  was  inoperative.  No  such  proof 
appears,  and  none  was  offered.    The  mere  fanciful  change  in  naming 
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the  ^tnting,  "Th«  Guardian  Angel"  on  the  second  fiUi^,  Instead  of 
''Maidenhood/'  as  previously  designated,  cannot  be  accepted  for  a  new 
grant  of  copyright;  nor  the  further  details  in  the  description,  when 

those  first  given  were  plainly  stifficicnt  for  identity.  Whatever  the 
rights  may  be  for  filinc^  notice  of  change  of  nime  adopted  for  the  au- 
thor's work,  no  sanction  appears  fur  this  indi  pt'Tident  filing  of  the  mat- 
ter, unexplained,  as  anoUier  copyright.  W  e  are  of  opinion  that  sudi 
course  was  confusing  and  unauthorized  by  way  of  copyright,  and  that 
the  transaction  cannot  be  upheld  in  the  face  of  the  conceded  facts. 

2.  The  question  whether  publication  does  not  appear,  prior  to  the 
November  rciri^trv.  either  in  the  transactions  of  Curtis  &  Cameron,  tin- 
der their  arrangement  with  the  author,  or  in  the  fact  of  registration 
of  the  photograph  and  description  in  October,  does  not  require  solu- 
tion under  the  foregoing  view.  The  authorities  cited  for  the  contention 
that  such  registration  amounts  to  publication  are  the  well-considered 
casv  <  f  Bobbs-Merrill  Co.  v.  Straus,  supra,  147  Fed.  21,  77  C.  C.  A. 
f)0;,  and  Jewelers'  Mer.  Agency  v.  Jewelers'  Pub.  Co.,  155  N.  Y.  241. 
254,  49  N.  E.  872,  41  L.  R.  A.  84G,  63  Am.  St.  Rep.  666 ;  and  in  view 
of  the  purpose  and  publicity  of  the  registration,  this  objection,  to  say 
the  least,  could  not  be  set  aside  without  careful  consideration,  the  stat- 
ute providing  (section  4956,  supra)  that  the  matter  must  be  filed  "on 
or  before  the  day  of  publication."  We  refrain  from  decision  thereup- 
on,  content  to  rest  affirmance  of  the  judgment  upon  the  first-men- 
tioned grnnnd. 

The  judgment  of  the  circuit  court  is  affirmed. 


flSPr  Fed.  190.) 

REDD  T.  BRUN  et  ah  (two  caiCB). 
(CiiVQlt  Oonrt  of  Appeals,  Blgbtb  Gireult  NoTsmber  8^  1907.) 

No&  2,407,  2,406. 

1,  LiMiTATioits  or  Acnoiis— Colorado  Statute  Babs  Three  Tkabs  avrk 

Dif»r«»VFRT  OP  Facts  WfTicu  Would  Awakftn  Inquiry. 

The  statute  of  Colorado  (sectiou  2911,  Mills'  Ann.  St.),  which  requires 
bills  for  relief  on  the  ground  of  fraud  to  be  filed  within  three  years  after 
(Hf!f^very  of  the  facts  constituting  the  fraud,  bars  such  suits  tJiree  years 
after  the  discovery  of  facts  wlileh  would  awakeu  a  person  of  ordinary 
prudence  to  an  Inquiry,  uhi(  11  if  pnrraed  wtth  reaionable  diligence,  would 
lead  to  a  discovery  of  the  fraud. 

lEd.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  33,  Limitation  of  Ac- 
tions, U  4$(M93.] 

2.  1SQT7ITT— LaCBES— AFPLTBD  III  ANAIjOOT  TO  0VATD1V  ~  BVBDIlt  OK  OOM' 

PLAITVART  TO  Prove  Diltgenci   at-ter  SiATr-mnv  I'ntioD. 

The  federal  courts,  sitting  in  equity,  are  not  bound  by,  Irat  they  apply 
the  doctrine  ct  laches  in  analogy  to,  the  statnte  of  Itmltatione  of  ae> 
lions  nt  law,  and,  in  the  al^sonce  of  t'Xtraorilinan-  fnr-ts  and  clr<"um- 
stances,  <lo<-I!ne  to  sustain  suits  cfHumenced  after  the  statutory  period. 

If  a  coniplainiiQt  would  maintain  a  suit  Instituted  after  the  expiration 
of  the  statutory  limit,  he  must  plead  prove  e^speclal  facts  or  circum- 
stances which  show  tluit  be  was  not  guilty  of  laches  which  take  his  case 
out  of  the  ordinary  rule  and  make  it  equitable  to  allow  its  maintenance 
after  the  statutory  period  haa  expired. 

[Ed.  IJote.— For  caaee  in  point,  see  Gent  Dig.  vol.  19b  fiquity,  H  2^ 

244.] 

*  Rehearing  denied  January  11,  190& 
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8.  Sams— FAnun  to  Dnwovn  Fbaud— Pliaoiko  awd  Floor  Bbquuitb  to 

Excuse. 

If  he  failed  to  discover  the  fraud  witliiu  tlie  statutory  limit,  be  must 
pletd  and  prore  tlie  time  when  be  dlaoovwed  It,  the  meenB  by  which  he 
found  It  out.  the  hnrx  (liments  whicb  preraited  itm  earlier  diaoovery* 
and  the  diligenoe  he  exerdsed. 

If  hy  the  exerdie  of  ordinary  diligence  he  could  hare  dlacoTered  It  In 
time  to  have  brought  hlH  suit  within  the  limit  lixed  by  the  Statute,  he 
was  guilty  of  ladies,  and  his  suit  cannot  be  muiutalned. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Diff.  toL  18,  Equity,  SI  242- 

4.  BAifB— ItAcma  Faoto  Ooholtooii. 

('ninplalnant  hncl  a  .1ii(lp:meut  against  T.  In  1885  which  he  could  not 
collect.  In  Jajiuary,  1SS9,  two  tracts  of  land  were  conveyed  to  S.,  a  sis- 
tw  of  T.,  who  to  February,  1889,  conveyed  them  to  Thomson,  who  In 
November,  1S05,  Cf»nveye<l  them  to  Mfh.  T.  and  Mrs.  C,  the  wife  and 
daughter  of  8.,  resi)eetlvely.  T.  died  on  March  14.  1S!XJ,  and  the  deeds 
were  first  recorded  on  March  16,  IStKJ.  C<jmplainant  brought  suit  to 
tabject  the  property  to  the  payment  of  the  judgment  more  than  five 
years  after  the  deeds  were  recorded.  The  statufory  limitation  was  throe 
years  after  discovery  of  the  fraud.  The  comi)lainaut  tirst  dis<.oveieU  in 
January,  1901,  by  Inquiry  among  ttie  friends  and  nelilihors  of  T.  that  8. 
was  his  sister,  and  by  j?earch  in  the  fndices  of  tlie  records,  the  convey- 
ances in  question,  and  no  reason  why  an  earlier  diseovery  was  not  made, 
except  the  pendency  of  a  anit  to  canod  tiie  Judgment,  was  shown.  Held : 

Complainant  failed  to  establish  any  sound  reason  in  eijuity  why  the 
doctrine  of  laches  should  not  be  applied  in  analogy  to  the  statutory  limi- 
tation, and  he  could  not  recover. 

Ordinary  diligence  required  him  to  examine  the  records  in  the  name 
of  T..  at  least  once  in  tlirtn^  j-enrs,  and  if  he  had  oxercisetl  the  !«anie  dlH- 
geuce  in  1890  or  18^7  that  he  used  in  1901,  he  would  have  discovered  the 
ftand. 

(BjUabvs  by  tiie  Omrt) 

Appeal  from  the  Circuit  Court  ol  the  United  States  for  the  District 
ci  Colorado. 

R.  T.  McNeal,  for  appellant. 
A.  C.  Phelps,  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHIUPS,  District  Judge. 

SANBORN,  Circuit  Jndq:c.  These  suits  were  brought  in  Septem- 
ber, 1901,  to  subject  two  tracts  of  land,  one  held  by  Mrs.  Kate  E. 
Brun,  who  was  formerly  the  wife  of  Hiram  Robert  Tillett,  and  the 
otlier  by  Mrs.  Maud  Stortes  Conklin,  who  was  the  daughter  of  Mrs. 
Nancy  A.  Stortes,  a  sister  of  Tillett,  to  the  payment  of  a  judgment 
which  the  complainant,  Jeremiah  J.  Mann,  had  recovered  against  Til- 
lett and  one  Bloomfield  in  1885,  upon  the  ground  that  Tillett  had  pur- 
chased and  paid  for  these  tracts  of  land  and  had  cnn^c  I  them  to  be  con- 
veyed to  the  defendants  respectively,  who  were  uoi  bona  fide  pur- 
chasers, for  the  purpose  of  concealing  his  property,  of  preventing  the 
complainant  from  collecting,  and  of  defrauding  him  out  of  his  judg- 
ment. The  majority  of  the  court  are  of  the  opinion  that  the  evidence 
sustained  the  complainant's  charge  of  fraud,  and  that  he  would  have 
been  entitled  to  a  decree  if  he  had  instituted  his  suits  immediately  after 
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he  could  have  discovered  the  fraud  by  the  exercise  of  reasonable  dili- 
gence, a  conclusion  to  which  the  writer  does  not  assent. 

There  is,  however,  another  question  which  (leniaiids  decision  before 
the  decrees  below,  which  dismissed  the  bills  upon  final  hearings,  can 
be  reversed.    It  is,  was  the  complainant  guilty  of  laches?   The  stat- 
ute of  limitations  of  the  state  of  Colorado  provides  that  bills  for  re- 
Kef  on  the  ground  of  fraud  shall  be  filed  within  three  years  after  tl le 
discovery  by  the  aggrieved  party  of  the  facts  constituting  such  fraud, 
and  not  afterwards.    2  Mills'  Ann.  St.  §  2911.    Great  Western  Min- 
ing: Co.  V.  Woodmas,  14  Colo.  00,  98,  23  Pac.  908.    This  statute  bars 
a  suit  three  years  after  knowledge  of  facts  which  would  awaken  a 
person  of  ordinary  prudence  to  an  inquiry,  which,  if  pursued  with 
reasonable  diligence,  would  lead  to  a  discovery  of  the  facts  constitut- 
ing the  fraud  as  effectually  as  it  limits  suits  commenced  three  years 
after  the  discovery  of  the  facts  constituting  the  fraud.    Swift  v.  Smith, 
25  C.  C.  A.  154,  160,  79  Fed.  709,  715;  Pipe  v.  Smith,  5  Colo.  146, 
149;  Rugan  v.  Sabin,  3  C.  C.  A.  578.  5S2.  53  Fed.  415,  420. 

The  national  courts,  sitting  in  equity,  are  not  bound  by  the  statutes 
of  limitations  of  the  states,  but  tliey  apply  the  doctrine  of  laches  in 
analogy  to  them.  If  a  suit  discloses  no  extraordinar\  facts  or  circum- 
stances, they  apply  the  bar  of  laches  at  the  expiration  of  the  time  pre- 
scribed by  the  statute  of  the  state  for  the  limitation  of  an  action  at 
law  of  like  character,  but  if  unusual  c(^nditinns  or  extraordinary  cir- 
cumstances make  it  ine(^uitable  to  allow  the  prosecution  of  a  suit  aft- 
er a  briefer,  or  to  forbid  its  maintenance  after  a  longer,  period  than 
that  fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the  stat- 
ute, but  will  determine  the  extraordinary  case  in  accordance  w  ith  the 
equities  which  condition  it.  Kelley  v.  Boettcher,  20  C.  C.  A.  1!.  il. 
85  Fed.  55,  ()2.  If  the  complainant  invokes  the  exercise  of  tlie  judi- 
cial discretion  of  the  couft  to  permit  the  maintenance  of  his  suit  aft- 
er tlie  analogous  statutory  time  has  expired,  the  burden  is  upon  him 
to  show  that  he  has  been  guilty  of  no  laches.  He  must  specifically 
plead  and  prove  what  the  impediments  were  to  the  earlier  prosecu- 
tion of  his  claim,  if  he  was  ignorant  of  the  facts  alleged  in  the  bill, 
how  he  came  to  he  so  \on^  without  knowledge  of  them,  the  means,  if 
any,  by  which  the  defendant  concealed  them,  how  and  when  he  first 
came  to  know  them,  and  such  ulhcr  iacis  aiid  circuiubLaiices  as  would 
appeal  to  the  conscience  of  a  diancellor.  "And  espedally  must  there 
be  distinct  averments  of  the  time  when  the  fraud,  mistake,  and  con- 
cealment, or  misrei^esentation  was  discovered,  and  how  discovered, 
and  what  tlie  discovery  is,  so  that  the  court  may  clearl\-  cee  whether, 
by  the  exercise  of  ordinary  diligence,  the  discovery  n  iL:ht  have  1)ecn 
before  made.  For,  if  by  such  diligence  the  discovery  might  have 
been  before  made,  the  bill  has  no  foundation  on  which  it  can  stand  in 
equitv,  on  account  of  the  laches."  Steams  v.  Page,  1  Story,  204,  215, 
217.  '22  Fed.  Cas.  1183,  11S7,  No.  13.339;  Hardt  v.  Heidweyer,  162 
U.  S.  517.  r,50,  14  Sup.  Ct.  671,  38  L.  Kd.  5}8;  Steams  v.  Page,  7 
How.  SIO.  8-29.  12  L.  Ed.  028:  Badger  v.  Badger,  2  Wall.  87,  95.  17 
L.  Ed.  s;^*;;  Wood  v.  Carpenter.  101  U.  S.  135.  141,  25  L.  Ed.  807; 
Felix  v.  Patrick.  145  U.  S.  317.  332,^  3fi  L.  Ed.  nO;  Foster  v.  Mans- 
field &  Coldwater,  etc.,  R.  R.  Co.,  146  U.  S.  88,  100,  13  Sup.  Ct  28. 

1 12  Sop.  Ct.  862. 
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36  L.  Ed.  899 ;  Johnston  v.  Standard  Mining  Co.,  148  U.  S.  300,  370, 
13  Sup.  Ct.  585,  37  h.  Ed.  480. 

The  facts  material  to  the  determination  of  this  question  of  laches 
are  these:  Mann  obtained  his  jud|3fmcnt  in  1885,  and  issued  execu- 
tions upon  it  from  time  to  time,  whicli  were  returned  nulla  bona.  The 
jnd.irmcnt  debtors  were  Tillett  and  Bloonifield.  Bloomfield  caused  the 
title  to  some  land  which  he  obtained  to  be  vested  in  Wm.  Thomson, 
who  was  an  intimate  friend  of  Tillett,  and  Mann  subsequently  re- 
covered some  of  this  land  from  Thomson,  and  released  Bloomfield. 
In  January,  1889,  the  property  here  in  controversy  was  conveyed  by 
two  deer's  from  third  parties  to  Mrs.  Stortes,  the  sister  of  Tillett,  and 
in  February,  1889,  she  conveyed  it  by  two  deeds  to  Wm.  Thomson, 
and  died  in  1890.  On  November  16,  1895,  Thomson  made  a  deed 
of  one  of  these  tracts  to  Mrs.  Tillett  and  a  deed  of  the  other  to  Mrs. 
Conldin,  the  daughter  of  Mrs.  Stortes.  On  March  14,  1896,  Tillett 
died.  On  March  16.  1896,  all  these  deeds  wliich  had  been  withheld 
from  record  until  that  time  were  recorded  in  Arapahoe  county,  Colo. 
Mann  lived  in  that  county,  and  he  supposed  that  Tillett  did.  The  will 
of  Tillett  was  executed  on  November  17,  1895.  It  named  Thomson 
as  its  executor,  and  he  qualified  and  acted  as  such  until  April  29,  1897, 
when  he  died.  Mrs.  Tillett  was  appointed  administratrix  in  Septem- 
ber, 1897.  She  brought  a  suit  in  tiie  court  below  to  obtain  a  satis- 
faction of  Mann's  judc^ment,  and  that  suit  was  pending  in  that  court 
and  in  this  until  the  lower  court's  decree  of  a  revivor  of  the  iudpf- 
ment  was  aftirmed  in  this  court  in  1899.  The  complainant  (Mann) 
pleaded  that  he  searched  the  records  repeatedly  prior  to  1896  for  con- 
veyances and  deeds  from  Tillett,  but  lhat  from  1895  until  July,  1901, 
he  made  no  such  searches  because  he  was  satisfied  that  any  farther 
search  would  be  in  vain,  and  because  the  Htigation  over  the  judg- 
ment was  pending;  that  he  first  heard  of  Mrs.  Stortes  and  Mrs.  Conk- 
lin  about  July  14,  1901.  and  then  learned  by  inquiry  amonpf  the  former 
friends  and  neighbors  of  Tillett  that  Mrs.  Stc^rtcs  was  his  sister,  and 
that  she  was  impecunious  and  had  lived  with,  and  been  supported  by, 
her  brother ;  that  he  discovered  the  conveyances  to  Mrs.  Stortes  from 
her  to  Thomson  and  from  Thomson  to  Mrs.  Tillett  and  Mrs.  Conk- 
lin  on  July  17,  1901,  by  an  examination  of  the  records  in  the  office  of 
the  recorder  of  deeds  of  Arapahoe  county ;  that  he  "first  searched  in 
the  general  indices  contained  in  the  office  of  said  recorder  for  convey- 
ances to  the  said  Robert  Tillett  and  in  this  way  discovered  the  convey- 
ance of  certain  premises  by  the  said  Wiliiain  Thomson  to  the  said  Kate 
E.  Tillett" 

The  complainant  testified  in  regard  to  his  inquiries  and  efforts  to 

discover  this  fraud  between.  1895  and  1901;  that  early  in  July,  1901, 
he  learned  that  Mrs.  Stortes  was  the  sister  of  Tillett;  that  she  owned 
and  v,-n>^  in  possession  of  the  tract  of  land  whicb  is  now  held  by  Mrs. 
Corikhn ;  that  he  then  searched  the  records  and  found  that  she  held 
a  deed  of  it  and  that  shortly  before,  probably  three  months  before, 
lie  had  searched  the  records  to  discover  whether  or  not  there  was  any 
property  standing*  in  the  name  of  Tillett,  or  that  had  been  conveyed 
to  or  by  him  and  had  not  discovered  any ;  and  that  he  had  been  lay- 
ing for  Tillett  for  three  or  five  years  before,  all  the  time  looking 
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oat  to  find  property.  No  other  reason  or  excuse  for  his  failure  to 
inquire  for  and  to  discover  the  relation  of  Mrs.  Stortes  to  TiUett,  or 

the  record  of  the  conveyances  prior  to  July,  IJiOl,  is  pleaded  or  proved. 

The  complainant  v/as  undouhtedly  j^uilty  of  no  laches  previous  to 
March  16,  i8i>ti,  when  the  deeds  to  and  from  Mrs.  Stortes  and  Thom- 
son were  recorded,  because  prior  to  tliat  lime  there  was  nothing  to 
awaken  inquiry  oonoemtng  tbem,  and  no  means  of  securiitg*  knowl- 
edge of  them  were  within  his  reach.  But  the  statute  of  Hmitations 
soundi  d  it'?  warning  incessantly  after,  as  well  as  before,  the  deeds 
were  recorded.  It  never  ceased  to  cry:  Your  ricfht  to  maintain  a  suit 
for  rehei  from  a  fraud  is  limited  to  three  years  atter  the  time  when 
by  the  use  of  reasonable  diligence  a  person  of  ordinary  prudence  in 
your  situation  would  have  discovered  the  facts  which  constitute  it 
Prior  to  March,  1896,  Mann  had  repeatedly  searched  the  records  for 
conveyances  to  and  from  Tillett,  but  from  February,  1896,  until  March, 
1901,  a  period  of  more  than  five  years,  he  made  no  search.  In  July, 
1901,  he  learned  by  inquiry  amonp^  the  friends  and  neip^hbors  of  Til- 
lett  that  Mrs.  Stortes  was  his  sister,  that  slie  was  poor  and  had  lived 
with,  and  been  supported  by,  her  brother,  and  that  she  owned  and 
occupied  the  property  now  held  by  Mrs.  Conklin.  He  then  searched 
the  records  and  found  the  conve>  anccs  to  and  from  Mrs.  Stortes  and 
Thomson.  Mrs.  Stortes  had  then  bron  dca  !  ten  years,  Tillctt  more 
than  five  years,  and  Thomson  more  than  four  years.  A  like  inquiry 
amonjj;-  the  iieiL^hbors  and  friends  of  Tillett,  and  a  like  search  at  any 
time  after  Marcli,  1896,  would  undoubtedly  have  discovered  the  same 
facts.  The  facts  and  the  means  of  discovery  remained  the  same  from 
Marcli  IG,  1H96,  until  July,  1901.  On  July  17,  1901,  he  searched  the 
indices  of  the  records  of  Arapahoe  county  for  conveyances  to  and 
from  Tillett.  and  in  that  wav  he  discovered  the  deed  to  Mrs.  Tillett 
and  the  deeds  to  Mrs.  Stortes  and  Thomson  which  preceded  that  deed 
in  the  cliain  of  title.  A  search  of  these  indices  with  equal  diligence 
at  an^  time  after  March  16,  1896,  would  have  disclosed  these  deeds. 

This  suit  was  instituted  more  than  five  years  after  the  deeds  as- 
sailed  were  spread  upon  the  public  records.  The  statute  barred  suits 
for  relief  agamst  frauds  in  three  years  after  the  discovery  of  the  facts 
which  would  awaken  a  person  of  reasonable  prudence  to  an  inquiry 
that  would  lead  to  their  discovery.  In  the  face  of  this  statute,  rea- 
sonable diligence  required  that  the  complainant,  who  suspected  con- 
veyances of  real  estate  would  be  made  or  procured  by  Tillett  for  the 
purpose  of  concealing  his  property  and  defrauding  his  creditors,  should 
examine  the  public  records  in  his  name,  which  would  be  likely  to  dis- 
close and  which  did  disclose  such  conveyances,  at  least  once  in  three 
years,  lie  failed  to  make  this  search,  and  to  inquire  among^  Tillett's 
neighbors  and  friends  so  as  to  ascertain  his  relationship  to  Mrs.  Stortes, 
until  the  statutory  time  had  passed.  The  burden  was  upon  him  in 
this  suit  to  show  some  sound  reason  why  he  did  not  make  this  seardi 
and  inquiry  in  less  than  four  years  after  the  means  of  discovering  the 
fraud  were  within  his  reach,  and  why  a  court  of  equity  should  refuse 
to  apply  its  doctrine  of  laches  until  more  than  two  years  after  the 
statutory  limitation  upon  a  hke  actioji  had  expired.  He  did  not  suc- 
cessfully bear  this  burden.  He  &iled  to  establish  any  reasonable  ex- 
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cuse  for  his  postponement  of  his  inquiry  and  search  for  more  than 
four  years  alter  these  deeds  had  heen  recorded.  If  by  a  failure  to 
make  the  search  and  inquiry  alter  liie  pubhc  record  disclosed  the  means 
of  discovery  he  could  toll  the  limitation  of  the  statute  two  years  ,  be- 
yond the  statutory  time,  it  is  nut  perceived  why  by  a  continued  fail- 
ure he  might  not  toll  it  indefinitely;  and  as  no  equitable  reason  has 
been  shown  why  the  doctrine  of  laches  shonld  not  be  applied  after 
the  expiration  of  the  limitation,  the  complainant  has  no  standing  in 
equity.  He  was  guilty  ui  iaeiies  which  bars  his  suit,  and  tiie  decrees 
below  must  be  a0irmed. 
It  is  so  ordered. 


<lu7  m) 

FREEMAN  et  ul.  v.  UNITED  STATES. 
<aiealt  Court  of  Appeals,  Fourth  Circuit  Koromber  S»  1907.) 

No.  781. 

Ihtooial  Bkvbiiuv— AcnoH  oit  Diafnixsa's  Bond  to  Rkoovse  Taxbs-^DI" 

jPBJVSBS 

Rot.  St.  i  3221,  as  ameuileU  by  Act  Marcb  1,  1879,  c  125,  {  6,  20  Stat 
841  fU.  S.  COmp.  St  1901,  p.  20S7],  which  provides  that  when  any  dis- 
tilled spirits  {l«'p<)sitiHl  in  warehouse  uro  destroyed  by  a(x  ld<»ntal  fire 
or  other  casuult^'  without  fraud,  colluaiuu,  or  negligence  of  the  owner 
thereof  no  taxes  shall  be  col]e<*ted  on  such  spirits,  confers  on  such  own- 
fT  a  le^al  rl^rlit  which  is  enrorci-abh'  in  tlie  courts,  and  is  not  dcpciidciit 
on  the  discretionary  action  of  tlie  Secretary  of  the  Treasury,  and  sucli 
destruction  of  spirits  in  a  warehouse  by  accidental  fire  may  be  set  ui> 
as  a  defense  to  an  action  bj  the  gOTermnent  on  a  distlU^s  bond  to  ie> 
cover  the  taxes  thereon. 

lEd.  Note. — ^iJ'or  cases  in  point,  see  Cent.  Dig.  vol.  29,  internal  Keveuuc, 
I  70.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  CaroHna. 

James  J.  Britt  and  M.  W.  Brown,  for  plaintiffs  in  error. 
A.  E.  Holton,  U.  S.  Atty. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  brought  by  the 
United  States  ap^ainst  Authel  H.  Freeman  and  the  National  Surety 
Company  to  rccuvcr  the  sum  of  S^.I^O'^.T);).  allcj^cd  to  be  due  as  taxes 
upon  spirits  deposited  in  the  distillery  warehouse  of  the  said  Authel 
H.  Freeman,  together  with  5  per  cent,  penalty  and  interest  from  the 
1st  day  of  January,  1904. 

It  was  admitted  that  the  bonds  upon  which  suit  was  instituted  were 
executed  by  Authel  H.  Freeman,  as  principal,  and  National  Surety 
Company,  as  surety;  that  the  j)acka_L^cs  of  distilled  spirits  upon  which 
taxes  are  claimed  were  manufactured  by  the  said  Authel  H.  Freeman 
and  duly  deposited  in  a  bonded  warehouse.  It  was  also  admitted  that 
the  warehouse  in  question  was  accidentally  destroyed  by  fire,  without 
.fraud,  collusion,  or  negligence  on  the  part  of  the  distiller  or  his  sure* 
ty. ,  Plaintiff  below  interposed  a  demurrer  upon  the  ground  that  the 
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answer  was  insufficient  and  did  not  set  forth  facts  sufficient  to  consti- 
tute a  legal  defense,  aaid  judgment  was  rendered  upuii  liie  pleadings 
for  the  amount  claimed  to  be  due. 

In  considering  the  merits  of  this  controversy,  it  becomes  necessary 
to  determine  whether  the  court  below  erred  in  holding  that  the  answer 
was  insufficient  in  that  it  did  not  "set  forth  facts  sufficient  to  consti- 
tute a  lejral  defense  to  the  cause  of  action  set  up  in  plaintiff's  com- 
plaint." In  other  words,  are  tlie  plaintiffs  in  error,  under  the  circum- 
stances, entitled  in  a  court  of  law  to  assert  a  right  conferred  upon  the 
distiller  by  an  act  of  Congress. 

The  act  of  May  27,  1873,  c.  218, 17  Stat.  162  [U.  S,  Comp.  St  1901, 
p.  2087],  contains  the  following  provision: 

"The  So<  retiirT  of  the  Troasiiry,  npnn  tlie  production  to  htm  of  pritisfrT^'^oiy 
proof  of  the  actual  destruction  by  accidental  fire  or  otber  casualty,  and  with- 
out any  fraud,  ooUwIoii,  or  nei;11gtence  of  the  owner  thereof,  of  anr  distilled 
Kplrfts.  wh'lo  the  same  romnlnfHl  in  the  ctistorly  of  any  offlfrr  of  Internal  reve- 
nue in  auy  distillery  wareUoui»e,  or  bonded  warehouse  of  the  United  States 
and  before  the  tax  thereon  has  been  paid,  may  abate  the  amount  of  Internal 
taxes  rin-rniug  thereon,  and  may  canrol  any  warehouse  bond,  or  enter  gritl?fac- 
tion  tliereoo,  in  whole  or  In  i^rt,  as  the  case  may  be.  And  If  such  taxes  hare 
*  been  oollected  since  the  destruction  of  such  6ptr!t8»  the  said  Secretary  Shall  re- 
fund the  same  to  the  owners  thereof  out  of  any  moneys  In  the  treasury,  not 
otherwise  appropriated."    Rev.  St  §  3221  [U.  S.  Comp.  St  1901,  p.  20871. 

The  foreq-oinpf  section  left  the  determination  of  the  questions  to 
which  it  related  to  the  Secretary  of  the  Treasury;  and  it  was  decided 
in  the  case  of  Farrell  v.  United  States,  99  U.  S.  221,  25  L.  Ed.  321, 
that  the  action  of  the  Secretary  in  pursuance  of  the  authority  vested 
in  him  by  this  section  was  final  and  conclusive.  The  Supreme  Court 
in  that  case  held  that  the  determination  of  the  matter  rested  soldy  in 
the  discretion  of  the  v^ccrctan-  of  the  Treasur}^  and  that  there  was 
no  remedy  allordcd  the  distiHer  hv  which  he  could  secure  an  adjudi- 
cation by  the  courts  of  any  rii^lits  conferred  by  the  statute,  and  under 
these  circumstances  the  amendment  to  section  3221  [U.  S.  Comp.  Sl 
1901,  p.  2087]  was  evidently  intended  to  enlarge  the  statute  so  as  to 
give  the  United  States  courts  concurrent  jurisdiction  in  such  cases  and 
9ius  enable  such  courts  to  hear  and  determine  any  right  conferred 
upon  distillers  and  their  snreties. 

This  amendment  was  passed  March  1,  1879,  c.  125,  §  6,  20  StaL 

341  [U.  S.  Comp.  St.  1901,  p.  2087],  and  reads  as  follows: 

"And  wheu  any  distilled  spirits  are  hereafter  destroyed  by  accidental  Are  or 
other  casualty,  without  any  fraud,  collusion,  or  negligence  of  the  owner  ther^ 
of,  after  the  time  when  tlie  s.nme  should  have  been  drawn  ofT  by  tiu-  -rnuger 
and  placed  in  the  distillery  warehouse  provided  by  law,  no  tax  ahaii  t>e  col- 
lected on  such  spirits  so  destroyed,  or  If  collected.  It  shall  be  refunded  uiK>n 
rlip  T>r('(lnctioii  of  satisfactory  proof  that  the  spirits  wore  destroyed  as  tierein 
siwtilieU."    Ilev.  St.  §  3221  [U.  S.  Comp.  St.  1901,  p.  20S7]. 

This  provision  is  embodied  as  a  part  of  section  3221  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  2087],  and  was  evidently  intended 
as  an  amendment  of  that  section. 

The  law,  as  it  now  stands  in  relation  to  this  subject,  may  be  epitooux- 
ed  as  follows:  (a)  That  the  Secretary  of  the  Treasury  n  ay  abate  tax- 
es before  collection  upon  the  production  to  him  of  satisfactory  proof; 
(h)  that  the  Secretaj7  of  the  Treasury  shall  refund  taxes  after  coK 
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lection.  The  amendment  passed  in  1879  provides:  (a)  No  tax  shall 
be  collected,   (b)  If  collected  shall  be  refunded. 

The  amendment  to  section  3221  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  19Ui,  p.  2087]  expressly  provides  that  when  any  distilled  spirits 
deposited  in  warehouse  are  destroyed  by  accidental  lire  or  other  casual- 
ty, without  fraud,  collusion,  or  negligence  of  the  owner  thereof,  that 
no  taxes  shall  be  collected  on  such  spirits  so  destroyed,  etc  This  pro- 
vision clearly  confers  upon  a  distiller  a  right,  and  that  right  is  that  in 
all  cases  where  spirits  are  destroyed  by  accidental  fire  or  other  casualty, 
etc.,  that  no  taxes  shall  be  collected  on  the  spirits  thus  destroyed. 

The  .c:overnii)ent  seeks  to  obtain  a  judgment  ag^ainst  the  distiller  and 
his  surety,  and  invokes  the  aid  of  the  United  States  court  for  that  pur- 
pose. It  institutes  a  suit  upon  a  bond  which  was  executed  by  the  dis- 
tiller and  his  surety  for  the  payment  of  any  taxes  that  might  be  due 
by  the  distiUer ;  and  while  the  execution  of  the  bond  b>'  the  distiller 
and  his  surety  is  admitted,  nevertheless  it  is  still  incumbent  on  the 
government  to  show  that  the  distiller  is  indebted  to  the  government  for 
the  amount  claimed  to  be  due  for  taxes  on  distilled  spirits.  Thus  we 
have  a  well-defined  issue  as  to  whether  the  distiller  is  indebted  to  the 
government  for  taxes  on  distilled  spirits.  However,  it  is  insisted  by 
counsel  for  the  government  that  the  court  is  powerless  to  hear  any 
evidence  which  the  defendants  may  offer  in  relation  to  the  issue  thus 
raised.  The  distiller  and  his  suretv  contend  that  the  distiller  is  not 
indebted  to  the  government,  and  in  support  of  such  contention  it  is 
averred  that  the  spirits  deposited  in  the  warehouse  were  accidentally 
destroyed  by  fire,  without  any  fraud,  collusion,  or  negligence  of  the 
defendants.  This  is  as  complete  a  defense  to  the  action,  when  proven 
or  admitted,  as  the  plea  of  payment  could  possibly  be  when  proven  or 
admitted.  The  statute  expressly  provides  that  no  tax  on  spirits  de- 
strovod  in  this  manner  shall  be  collected.  To  hold  that  the  distiller 
and  his  surety  under  such  circumstances  would  not  be  entitled  to  as- 
sert a  right  thus  conferred  as  a  defense  to  such  an  action  would  be 
in  utter  disregard  of  the  rights  of  the  defendants  below  and  would 
deprive  them  of  their  property  without  due  process  of  law,  as  well  as 
to  deny  them  the  equal  protection  of  the  laws. 

It  is  admitted  by  counsel  for  the  government  that  the  spirits  in  ques- 
tion were  accidentally  destroyed  by  fire  without  any  fraud,  collusion, 
or  ne^^ligence  of  the  plaintiffs  in  error,  and  that  the  law  (Act  March 
1,  1879)  provides  that  no  tax  shall  be  collected  on  such  spirits  so  de- 
stroyed, but  it  is  insisted  that  notwithstandmg  that  the  plaintiffs  in 
error  are  by  law  invested  with  the  right  thus  conferred,  that  the  court 
is  powerless  to  afford  a  remedy.  We  cannot  see  our  way  dear  to 
give  our  assent  to  this  constniction  of  the  statute. 

Blackstone.  in  discussini,^  this  phase  of  the  question,  after  referring 
to  two  classes  of  cases  where  a  remedy  is  afforded  by  mere  operation 
of  law,  says: 

'*In  all  other  caees  It  Is  a  general  and  Indlflpensable  role  tbat  where  there 
Is  a  le^'ni  r.'zhi  !!i  re  Ib  nlso  a  legal  remedy  by  anit,  er  action  at  law,  when- 
ever that  right  is  iiivadod.'* 

In  leg-al  parlance,  to  refer  to  one  as  linvinc;-  a  rij^ht,  presupposes  the 
existence  of  a  remedy.   It  would  be  inconsistent  for  Congress  to  un- 
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dertake  to  confer  a  right  without  albrding  a  remedy,  and  in  Uils  in- 
stance there  is  no  doubt  as  to  the  nature  of  the  right  which  was  in- 
tended to  be  conferred  upon  the  distiller.    The  statute  i   positive  and 
uneqtiivocal  in  relation  to  the  subject  with  whicli  it  deals,  and  when 
construed  in  accordance  with  the  well-detined  rules  of  construction 
it  is  in  the  nature  of  an  exemption ;  and  in  cases  where  it  can  be  shown 
that  the"  spirits  were  destroyed  under  the  circumstances  alleged  in  the 
answer^  the  facts  set  forth  therein,  when  proven  (or  admitted  as  in  this 
instance),  the  defense  is  as  complete  and  effectual  as  where  the  statute 
of  limitations  is  relied  upon.    It  is  provided  that  under  such  circum- 
stances the  distiller  shall  not  be  required  to  pay  the  jfovernment  any 
tax.  and  the  exemption  of  the  payment  of  taxes  contemplated  by  this 
section  inures  to  the  benefit  of  the  surety  as  well  as  the  distiller,  in- 
asmuch as  the  surety  stands  in  the  shoes  of  the  distiller,  and  it  neces- 
sarily follows  that  any  right  conferred  upon,  or  any  exemption  in  favor 
of,  the  distiller,  can  be  taken  advantag:e  of  by  the  surety  and  pleaded 
as  a  defense  to  an  action  of  thi';  character.    The  institution  nf  this  ac- 
tion a^:,^aiIl>-t  the  surety  clearly  raises  an  issue  as  to  whether  the  surety 
has  becume  liable  on  the  warehouse  bond  of  the  distiller  for  any  taxes 
tliat  may  be  due  by  the  distiller  to  the  government.    The  provisions 
of  the  bond  are  sudi  that  the  surety  undertakes  to  guarantee  the  pay- 
ment of  any  and  all  taxes  that  may  be  due  the  government  on  pack- 
aj^es  of  spirits  deposited  in  the  warehouse  during  a  certain  period  of 
time.    Were  it  not  for  the  act  of  Cofigress  authorizing  the  cstahli^h- 
metit  of  bonded  warehouses,  and  the  provision  that  the  distiller  sh'Hild 
have  eight  years  in  which  to  pay  the  taxes  on  spirits  duly  deposited 
therein,  as  in  this  instance,  the  taxes  would  at  once  become  due  and 
payable.   However,  Congress  has  in  its  wisdom  seen  fit  to  afford  this 
extension  of  time  to  distillers,  and  one  who  becomes  surety  under  such 
circunT^tanccs  sustains  the  same  relati^)n  to  the  q-overnment  that  a  sure- 
ty would  to  an  individual  when  he  undertakes  to  answer  for  the  de- 
fault or  miscarriage  of  another,  and  were  it  not  for  the  provisions  cun 
tained  in  section  3221  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
p.  2087]  the  surety  would  be  liable  for  the  full  amount  of  the  under- 
I.  1  ini^.  notwithstanding  any  accident  or  casualty  which  might  befall 
])    ]  rindpal  in  the  meantime.    The  basis  of  the  right  of  the  govern- 
ment to  recover  against  the  surety  depends  upon  its  ability  to  show 
tli.it  it  is  entitled  to  recover  the  amount  allec^cd  to  be  due  a,c:ainst  the 
principal.     The  governnient  has,  in  this  in>tancc,  sought  to  collect 
the  amount  of  taxes  alleged  to  be  due  in  a  court  of  law,  and  in  order 
to  do  so  has  instituted  proceedings  for  that  purpose.   Under  these 
circumstances  it  would  be  unprecedented  to  hold  that,  notwithstand- 
itiLT  certain  rights  were  conferred  upon  the  distiller  by  the  provisions 
of  the  statute,  yet  the  surety,  when  sued  oti  his  joint  obliijation  with 
the  distiller,  .should  not  be  entitled  to  assert  tliis  right  as  a  defense 
to  the  action  in.stituted  against  him.    In  the  case  of  the  United  States 
V.  Bank  of  America  (C.  C.)  15  Fed.  730,  among  other  things,  it  is  said: 

"When  Hie  K'>vermnent  eloot.s  to  resort  to  the  aid  of  the  court,  it  must  abide 
liv  the  leualitv  of  the  tax."  Cllnkenbenrd  v.  United  States.  21  \V:ill.  tja,  82 
ll  Ed.  477  i  United  8tateB  v.  Myvn,  8  Uoglies,  230,  Fed.  Caa.  Ho,  16jm. 
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W'^ile  under  the  revenue  laws  taxes  are  due  the  government  by  the 
distiller  on  distilled  spirits  as  soon  as  the  ^aiiu'  are  produced,  and  there 
is  ample  niachinery  for  collecting  liie  same  by  warrant  of  distraint  with- 
out the  govenunent  being  required  to  secure  a  judgment  against  the 
distiller,  yet  this  provision  of  the  law  only  applies  to  the  distiller  in 
cases  where  ^e  spirits  have  not  been  placed  in  a  bonded  warehouse 
as  hereinbefore  stated  :  but  before  the  pfovernment  can  collect  any 
taxes  from  the  suret\  that  might  be  due  by  the  distiller  it  must  first 
obtain  a  judgment  against  the  distiller  as  well  as  the  surety,  and  when 
an  action  is  instituted  for  that  purpose  it  necessarily  raises  an  issue 
as  to  whether  the  distiller  is  due  the  government  anything,  and  this 
issue  must  be  determined  In  favor  of  Sie  government  before  a  judg- 
ment can  be  obtained  ap^aiiist  either.  Therefore  the  surety  from  the 
very  nature  of  the  suit  would  be  entitled  to  show  by  way  of  defense 
anything  wliich  would  relieve  him  from  a  compliance  with  the  obli- 
gation which  he  had  assumed,  and  it  is  expressly  provided  by  the 
Statute  that  under  certain  conditions,  which  if  shown  to  exist  (or  ad- 
mitted, as  in  this  instance)  to  wit,  that  the  spirits  were  destroyed  by 
accidental  fire  or  other  casualty,  without  fraud,  collusion,  or  negli- 
pjence  on  the  part  of  the  distiller,  no  taxes  shall  be  collected  on  sucli 
spirits,  it  would  undoubtedly  be  competent  for  the  surety  to  plead 
such  matters  as  a  bar  to  the  right  of  recovery. 

For  tlie  reasons  herein  stated,  we  are  of  the  opinion  that  the  learned 
judge  below  erred  in  sustaining  the  demurrer  filed  by  the  defendant  in 
error.  The  judgment  f  the  circuit  court  is  therefore  reversed,  and 
the  case  will  be  remanded,  with  instructions  to  proceed  with  the  same 
in  accordance  with  the  views  herein  expressed. 

Reversed. 


(157  Fed.  190.) 

KDtBBR  T.  TOUNO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit   November  5,  1907.) 

No.  2,520. 

1.  Fraud— AcnoN  fob  Deceit— €  rounds. 

An  action  for  fraud  and  dei-eit  must  be  predicated  ou  existing  facts 
and  not  of  matteni  possible  to  arise,  and  the  plaintifTs  pleading  must 
allege  thnt  the  repres^tattona  were  folse  and  tliat  laaintiff  waa  misled 
thereby  to  his  Injurj'. 

[Ed.  Note*— For  caaea  In  point,  aae  Cent  Dig.  vol.  23.  Fraud,  SI  37, 
40,  41.] 

2.  Samk— False  Represent vTioxs—NATrnE. 

Allegations  in  the  complaint  in  on  action  for  fraud  and  deceit  that 
plaintiff  waa  indnced  to  bny  certain  bonds  of  a  corporation  by  false  rep- 
resentations are  not  supported  by  a  lettor,  w  rlftcn  by  dofeudaut  to  plnin- 
tiff,  in  which  he  gave  her  the  numbers  of  the  bonds  to  be  sold,  stated  timt 
tbe  bond  Issne  waa  arranged  so  that  one-tenth  would  fall  due  each  year 
and  tho  auitiirify  of  each  bond  was  stated  on  its  face,  that  tbe  bonds  of- 
fered came  in  before  those  owned  by  defendant  and  his  associates,  and 
that,  "Indeed,  you  may  be  said  to  hold  the  preferred  place  on  the  list"; 
the  only  representation  made  which  could  In  any  event  be  actionable  beiuj^ 
thnt  as  to  the  preferential  character  of  the  bonds  offered,  which,  con- 
strued in  tbe  light  of  the  other  statements,  clearly  meant  no  more  than 
tlwt  tti^  matured  befoia  those  bearing  hlgiier  numbers  In  tbe  aeries^  and 
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wliirii  was  not  shown  to  be  untrue,  there  beln^^r  no  allegatiOD  in  nepect 
to  nuy  bonds  owned  by  dofondnnt  and  his  associates. 

3.  Same— CoxsTRrcTiON  of  WuiiiNu. 

Where  no  otb«r  means  were  employed  to  induce  a  plaintlflT  to  accept  a 
propositfon  for  a  sale  of  bonds  than  the  language  contained  in  n  writ- 
ing, plaluUil  cannot  l>e  heard  to  say  that,  because  of  hi&  or  her  iuupiue&s 
in  comprehending  on  examination  the  ordinary  import  and  common  aty 
cer>tati(Mi  of  tiio  forms  employed,  tb^  most  te  made  to  mean  more  or 
other  than  what  they  express. 

4.  Same— EiViDENCE— Relkvancy  to  Issues. 

Where  the  complaint  in  an  action  (or  fraud  and  deceit  alleged  that  the 
representations  luacle  were  In  wrlthif:  and  made  to  plaintiff,  oral  >:tate- 
nionts  made  by  defendant  to  a  third  person  are  not  admissible  in  supi>ort 
of  such  complaint. 

IBA.  Note.— For  cases  in  point,  we  Gent  Dig.  toL  23»  Frand«  H  ^  45.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

C.  S.  Tliomas  (  W.  H.  Bryant  and  William  P.  Maltmrn,  on  tbe  brief], 

for  plaint iflf  in  error. 

Daniel  Saver,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  substance  of  the  petition  in  this  case 
appears  in  the  statement  of  facts  made  in  Kimber  v.  Young,  137  Fed. 
745,  70  C.  C.  A.  178,  when  this  case  was  before  this  court  on  writ  of 
error  to  review  the  judgment  of  the  Circuit  Court  in  sustaining  a  de» 

miirrcr  to  the  petition.  After  the  case  was  remanded  to  the  Circuit 
Court,  with  directitms  to  overrule  the  demurrer  to  the  first  count  and 
to  permit  the  dcfciidaiu  to  answer,  he  made  answer  putting  in  issue  the 
material  allegations  of  the  petition  respecting  the  charges  of  fraud  and 
deceit.  On  trial  to  a  jury  at  the  close  of  the  plaintiff's  evidence  the 
court  directed  a  verdict  for  the  defendant.  To  have  this  action  of 
the  court  reviewed  the  plaintiflF  brought  the  case  here  on  writ  of  error. 

In  respect  of  the  false  representations  alleged  in  the  first  count  of 
the  petition  to  have  been  made  by  the  defendant,  Judi^^e  IT  "  k,  who 
wrote  the  majority  opinion  of  the  court  in  the  case,  supra,  said : 

"It  Is  also  charged  that  defendant  represented  that  other  persons  bad  agrreed 
to  aoc-ept  flome  of  the  bonds  in  part  paymeot  of  mining  property  sold  by  tbem 
to  tlif«  ("oinpany.  that  the  bonds  offered  to  the  plaintiff  would  (  oin«»  In  before 
tbosc  iield  by  defendant  and  bis  associates,  and  that  as  to  such  bonds  slie 
wonld  occupy  a  preferred  place  among  tiie  bondholders.  These  repreeenta- 
tlons  wero  matorlnl,  niul  were  well  calculated  tn  fiifluco  the  plaintiff  to  fitwpt 
tiie  bonds.  There  is  no  reference  lo  tiie  coiuplaiut  to  auy  recitals  of  the  bonds 
themselves  which  would  impugn  her  averment  that,  aside  from  the  mlsrepre- 
Koiitations-  of  defendant,  -In'   -  as  \v  =  r!vnit  knowlod.cre  or  means  of  ne- 

quiriug  tbe  same.  In  re^i^ect  of  these  representations  a  caose  Of  action  is 
stated  In  tbe  first  count  of  the  complaint,  and  tbe  demurrer  thereto  dionld 
have  b('(  n  overruled.  lUit  It  sliovild  be  said  that  If,  upon  tbe  trial,  it  is  found 
that  the  alleged  r^reseutation  of  priority  o£  the  plaiuUfTs  bonds  was  merely 
tbat  they  ^"ould  be  paid  at  matnrtty.  and  wonld  therefore  be  ont  of  the  way 
Iwforc  tli'«so  sui-<'<M'(liiiu'  iii-;all]iii'iits  would  innturo — a  luiority  in  tune  of  \>:'.y- 
nient  rather  than  of  lieu  or  ohligatiuu — it  would  be  merely  yromia«ory  in  char- 
acter,  and  not  actionable.*' 
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If  the  facts  developed  on  the  trial  are,  in  legal  effect,  the  satne  as 
charged  in  tlie  petition,  the  ruling  of  this  court  on  the  demurrer  would 
be  the  law  of  the  case  made.  The  portion  of  the  petition  so  construed 
is  as  follows: 

"That  the  said  bouds  offered  to  tbis  plaintiff  were  due  abflolately  July  1. 
1001,  and  ihiit  the  bunda  offered  to  plaintiff  would  come  In  before  those  of  the 
defendant  and  bis  associates,  that  plaintiff  would  hold  a  preferred  piace  on 
the  list,  that  plaintiff  might  depend  upon  the  coupons  being  promptly  met,  and 
that  she  would  bo  honornbly  dealt  with  In  every  respect.  That  the  said  defend- 
ant further  stated  and  represented  •  •  •  that  he  knew  the  bonds  offered 
to  the  plaintiff  to  be  good,"  etc. 

The  petition  counted  on  written  statements  claimed  to  have  been 
made  to  her  by  the  defendant.  The  proof  at  tlie  trial  rested  upon  a 
letter  written  by  the  defendant,  of  date  June  27,  1899,  the  material 
statement  of  which  pertaining  to  the  question  now  to  be  decided  is  as 
follows: 

"I  pave  Ben  a  sample  bond  to  send  you,  and  pxpl  ilnod  to  him  fully  all  about 
the  security.  The  bond  Issue  Is  arranged  so  that  one-tenth  of  the  whole  falls 
due  eeeh  year,  and  the  maturity  of  each  bond  is  stated  on  Its  face.  This  Is 
all  In  the  hands  of  tlie  trust  company,  and  the  i)roTi8iou8  and  recitals  of  all  the 
bonds  must  be  met,  whether  we  will  or  not  The  numbers  of  the  bonds  ^reti 
Ben  are  No.  114  to  No.  both  inclusive,  and  they  are  all  two-year  bonds, 
due  absolutely  July  1,  1001,  while  wo  linve  the  option  of  pn^  In::  flu  m  before 
that  date,  should  we  be  in  shape  to  do  so.  Whatever  bonds  I  or  my  associates 
(who  put  up  the  money)  hold  come  in  after  yours.  Indeed,  you  may  be  said 
to  hold  the  preferred  place  on  the  list.  The  <i^upong  on  these  (due  1st  January 
and  1st  July),  you  may  depend  uix>n  it,  will  be  promptly  met,  and  you  will  be 
honorably  dealt  with  In  every  respect." 

It  is  thus  manifested  tiiat  the  proof  is  materially  different  from 
the  version  given  in  the  petition.  The  plaintiff  was  distinctly  advised 
by  this  letter  that  the  bonds  issued  were  arranged  so  that  one-tenth 
of  the  whole  would  fall  due  each  year,  and  that  the  maturing  period 
was  stated  on  their  face.  She  was  further  advised  that  all  uiis  (the 
bonds  \vc  presume)  was  in  the  hands  of  the  trust  company,  and  that 
the  conditions  as  expressed  on  the  face  of  the  bonds  would  have  to 
be  met,  nolens  volens.  This  was  coupled  with  the  information  that 
the  bonds  the  plaintiff  would  get  were  numbered  from  114  to  150, 
inclusive,  and  &Bt  they  wotdd  mature  absolutely  July  1,  1901.  Thus 
she  was  advised  tiiat  in  their  numerical  order  tliere  were  113  bonds  pre- 
ceding hers,  the  time  of  the  maturity  of  which  appeared  on  their  face. 
She  was,  therefore,  further  advised  that  there  was  nothing  on  the 
face  of  the  bonds  indicating  that  they  were  preferential  in  character 
over  the  antecedent  numbers.  Of  the  statement  that  "whatever  bonds 
I  or  my  associates  (who  put  up  the  money)  hold  come  in  after  yours  ' 
it  is  sufficient  to  say  that  there  is  no  allegation  in  the  petition  that  in 
fact  the  defendant  and  his  associates  held  any  such  bonds;  nor  is  it 
alleged  that  the  statement,  if  it  had  been  in  its  terms  an  affirmation 
of  the  fact,  was  in  fact  fal«;c.  followed  with  the  appropriate  ad  damnum 
clause,  Concededly  this  action  is  one  fur  fraud  and  deceit.  As  such  it 
must  be  predicated  upon  existing  facts,  and  not  of  matters  possibly 
to  arise.  The  representation  made  mtist  be  alleged  to  have  been 
false,  and  that  the  party  to  whom  it  was  made  was  misled  thereby,  to 
her  injury.  "Relief  can  no  more  be  administered  upon  facts  proved 
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but  not  allci^cd  tlian  upon  facts  alleged  tmt  not  proved.**  Phelps  v. 
Elliott  (C.  C.)  35  Fed.  461;  Ncwham  v.  Kenton,  79  Mo.  382-:}85; 
Harrison  v.  Nixon,  Pet.  503,  9  L.  Ed.  ?01  ;  Boone  v.  Chiles,  10  Pet. 
209.  9  L.  Ed.  ;  Kced  v.  Rmt,  100  iMo.  {iG,  12  S.  W.  347,  14  S.  W. 
1089 ;  Hoester  v.  Sainmelrnann,  101  Mo.  619,  14  S.  W.  728 ;  Cella  v. 
Brown,  144  Fed.  754,  76  C.  C.  A.  608. 

The  plaintiff's  ground  of  relief  is,  therefore,  reduced  to  the  state- 
ment contained  in  the  letter  that  ''indeed,  you  may  he  said  to  hold 
the  preferred  place  on  the  list."  Taken  in  its  connection,  run  this  be 
held  to  amount  in  law  to  a  positive,  or  even  implied,  assurance  that  the 
bonds  from  114  to  150  were  preferential  in  character?  It  is  apparent 
from  her  testimony  tliat  the  piauiuu  is  a  woman  of  unusual  intelli- 
gence, keenly  appreciative  of  the  import  of  htisiness  terms,  and  that  she 
was  especially  alive  in  giving  her  testimony  to  keep  prominent  the  es- 
sentia! qualities  of  a  cause  based  on  fraudulent  representations  and  de- 
ceit. Clearly  cnnnob  the  statement  last  above  quoted,  taken  in  its  con- 
nection, aniouiUed  to  nothinir  more  than  the  expression  of  a  mere  opin- 
icn.  drawn  from  the  data  furnished  the  plaintiff  in  the  letter,  that  it 
might  be  said  she  would  hold  the  preterential  place  on  the  list.  She 
was  plainly  enough  advised,  by  the  terms  of  the  bonds,  that  they  were 
a  part  of  a  series  maturing  at  given  dates,  all  of  which  would  have  to 
be  paid  according:  to  the  "letter  of  the  bond."  Inasmuch  as  they  were 
expected  to  be  paid  as  they  matured,  she  would  bold  the  preferential 
place  as  to  after-tnaturinq  bonds,  for  her  bonds  would  be  paid  before 
.succeeding  installments  would  become  due. 

No  one  can  be  heard  to  say  that,  because  of  his  or  her  inaptness  in 
comprehending  on  examination  the  ordinary  import  and  commoa  ac" 
ceptation  of  the  terms  employed  in  a  written  proposal,  they  must  be 
made  to  mean  more  or  other  than  what  they  express.  This  must 
be  so  held  wlu  re  no  other  means  were  employed  to  induce  the  accept- 
ance of  tlie  propiisition  than  the  language  contained  in  the  writing; 
The  petition  docs  not  even  aver  that  the  plaintiff's  bonds  were  not 
preferential  as  to  other  bonds,  whereby  damage  resulted  to  her.  The 
averment  in  this  respect  is  simply  that  when  the  bonds  matured  and 
were  presented  payment  was  refused,  whereupon  she  instituted  an 
action  in  the  proper  court  for  the  collection  of  the  same  against  the 
company,  which  resisted  payment  through  the  defendant  acting  in  its 
Ijchalf ;  that  the  bonds  had  not  only  been  dishonored  by  tlie  company, 
but  they  were  in  fact  at  maturity  of  no  value;  and  that  she  was  unable 
to  collect  the  same  or  any  part  thereof.  The  proof  at  the  trial  showed 
that  when  the  bonds  matured  she  did  bring  action  and  obtained  judg- 
ment, but  had  been  unable  to  collect  the  same  because  of  the  insolvency 
of  the  com]iany.  Resort  to  an  action  against  the  defendant,  predicated 
upon  fraud  and  deceit,  would  seem  to  be  an  afterthought.  Unless  her 
failure  to  collect  reunited  from  the  fact  that  the  defendant  represented  in 
the  letter  that  she  '  may  be  said  to  hold  the  preferred  place  on  the  list,'* 
this  statement  is  quite  immaterial.  As  already  suggested,  our  conclu- 
sion is  that  the  reasonable  and  natural  construction  to  be  placed  upon 
the  letter  is  that  the  representation  as  to  priority  of  the  plaintiff's  bonds 
amounted  to  nothing  more  than  that  they  would  be  paid  promptly  at 
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iiiaturit)-  and  be  out  of  the  way  before  succeeding  installments  became 
due. 

Error  i$  assigned  of  the  action  of  the  court  in  exdading  the  state- 
ment, made  in  the  deposition  of  Ben  Kimber,  to  the  effect  that  in  his 

conversation  with  the  defendant,  who  sought  his  assistance  in  induc- 
inc:  ^lis  mother,  the  plaintiff,  to  accept  the  boiuls.  he  stated,  in  effect, 
that  the  bonds  were  perfectly  ^ood.  and  in  all  probability  they  would 
be  taken  up  within  three  (.r  f  uir  months.  In  the  first  place,  the  peti- 
tion throughout  alleges  that  the  representations  made  to  her  by  the 
defendant  were  in  writing,  and  as  above  stated  these  representations 
were  predicated  of  said  letter  written  to  her  by  the  defendant.  This 
did  not  admit  of  oral  statements  which  the  defendant  may  have  made 
to  a  third  party.  Both  he  and  his  mother  disclaimed  in  their  deposi- 
tions that  he  was  actinia  as  agent  for  her  in  the  transaction.  Further- 
more, their  testimony  does  not  claim  that  said  a11eG:ed  statement  was 
communicated  to  her  before  she  accepted  the  bonds.  And,  even  if  the 
statement  had  been  communicated  to  her,  it  would  not  constitute  a 
proper  predicate  for  the  action  of  fraud  and  deceit  under  the  first  count 
of  tiie  petition.  If  it  amounted  to  anything^,  it  would  only  be  of  the 
character  of  a  warranty,  on  which  the  second  count  of  the  petition  was 
based,  which  was  held  by  this  court,  when  the  case  was  here  on  demur- 
rer, to  he  an  insutTicient  i,MT)un<l  of  action. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 


as?  M.  20a.) 

WEBB  T.  AMERICAN  ASPHALTUM  MINING  CO. 
(Clieait  Coart  of  Appeals.  Eighth  Circuit  KoTember  18,  1907.) 

No.  2.651. 

1,  Mixes  and  MrwFRAT.s— .MiMN(i  Or  aims— PunMo  Lands— Aspitaltum  III 

Xr.iyS  lyOCATABLK  I5Y  lyOPK  (  l  AIMS,  BUT  NOT  UY  PLACKU  CtAIMS. 

Aspbaltum  In  1  or  vrins  in  rock  in  place  may  <MitercHl  and  pat- 
ented by  monns  af  I  mIi  iniiiiiiir  i  hiinis  nnrtor  peotlon  I'.'ll'O.  Rev.  St.  [T^.  S. 
Corop.  St.  11)01,  i».  142 1 1.  aiiU  it  uiay  not  be  secured  by  means  of  plater 
( la  i Ills  under  section  2:i29,  nor  under  Act  Feb.  11,  1897,  c.  216.  29  Stat. 
52C  fi'  s  romp  St.  ifK)i.  p.  M.M],  regarding  tiie  eutiy  of  lauds  contain- 
ing iH'trolciim  or  other  inlmM-al  oils. 

2.  Same— Lode  and  Placer  Claims— Distinguisiiino  Test,  Form  ob  CriAa* 

ACTER  OF  DEPOSTTd— WHETIIKH  IN  IXiDES  OB  NoT. 

Tlio  distlnguisbinfr  tost  \\iii<li  »lott'rmiin's  wljrther  or  not  a  valuable 
mineral  deposit  may  be  se^L-ured  by  a  loile  claim  or  by  a  placer  claim  is 
tlie  form  and  character  of  the  depoeit.  If  It  le  in  a  vein  or  lode  in  rock 
In  place.  It  may  be  secured  l>y  a  lodo  <  Inltii.  and  it  may  not  l)e  by  a  pla<  or 
claim.  If  it  is  not  in  a  vein  or  lode  in  rock  iu  place,  it  may  be  secured 
by  a  plaeer  claim,  and  may  oot  t^e  by  a  lode  claim. 

9.  BAWt-'OonfmxS(mon^**OrHER  Yaluablb  Dcpoarrs'*  ik  Sbctioh  2320,  Bx- 

visrn  Si  ATT^Es.  Includes  Xonmptat  i.itTKors  Deposit*'. 

Tlie  words  "other  valuable  deposits"  iu  the  claus'^  "mining  claims  ujwn 
▼etna  or  lodes  of  qoarte,  or  other  rock  In  place  bearing  gold,  sliver,  cinna- 
bar, lead,  tin,  coppor.  or  otlior  vnhinble  depofllts*'  In  s<.H>tinn  2:vjn  ncv.  St. 
LU.  8.  Conip.  St.  11)01,  p.  1421],  iududea  mmmetailiferous,  as  well  as 
metalliferonn.  depoelta. 

(Syllabus  by  the  Court) 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

J.  M.  Woy  (A.  L.  Abrahams,  on  the  brief),  for  plaintiff  in  error. 
J.  E.  Robinson  (Edward  D.  Upham,  on  the  brief),  for  defendant 

in  error. 

P.cfore  SANBORN  and  VAN  DEVANTER.  Orcuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORM,  Cirniit  Jiu'gc.  This  action  involves  the  title  and  the 
right  of  possession  ui  a  lode  or  vein  of  asplialtum  of  the  kind  common- 
ly called  "gilsonite,"  upon  which  the  grantors  of  the  plaintiff,  Webb» 
located  a  placer  claim,  and  the  grantor  of  the  defendant,  the  American 
Asphaltum  Mining  Company,  subsequently  located  two  lode  mining 
claim?.  The  dcfciidant  appHcd  for  a  patent,  the  plaintiff  filed  an  adverse 
claim,  an<i  brought  this  action  to  dctennine  the  title.  The  case  was  tried 
by  the  court  u]K>n  an  agreed  statement  of  facts  and  some  extrancoti^ 
testimony,  and  the  court  found  lor  the  defendant.  The  iatter's  objection 
to  the  consideration  of  the  question  whether  or  not  this  finding  is  sus- 
tained by  the  evidence  would  be  well  founded,  were  it  not  for  the 
fact  that  the  agreed  statement  discloses  all  the  material  facts,  and  the 
evidence  which  wns  taken  was  immaterial.  Hence  the  issue  of  law 
arises  in  this  court  whetlier  or  not  the  agreed  facts  sustained  the  judg- 
ment, and  that  issue  is  dcj)endent  upon  the  true  answer  to  the  single 
question :  May  the  right  to  the  possession  and  to  the  title  to  a  vein  or 
lode  of  asphaltum  in  rock  in  jAace  be  secured  by  the  location  of  a 
placer  claim  upon  the  land  in  which  it  is  found? 

A  vein  or  lode  is  mineral-bearing  rock  or  other  earthy  matter  in 
place  in  a  fissure  in  rock,  so  that  its  boimdaries  arc  sharply  defined 
by  rocky  walls  in  j^hice.  A  lode  location  is  the  location  of  such  a 
Icxie  or  vein  in  the  manner  prescribed  by  tlie  acts  of  Congress.  A 
placer  location  is  the  location  in  accordance  with  those  acts  of  a  tract 
of  land  for  the  mineral  bearing  or  other  valuable  deposits  upon  or  with- 
in it  that  are  not  found  in  lodes  or  veins  in  rock  in  place.  It  is  a 
claim  uf  a  tract  of  land  for  the  sake  of  loose  deix)sits  on  or  near  its 
surface.  Clipper  Mining  Company  v.  Eli  Mining  &  Land  Company, 
104  U.  S.  22i\,  22S,  21  Sup.  Ct.  632,  48  L.  Ed.  944.  Tlic  plaintiff  m 
tliis  case  has  made  no  ciaini  oi  right  or  title  under  section  2oo6  oi  the 
Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  1433],  and  the  statements 
and  discussion  herein  have  no  relevancy  to  such  a  claim  or  to  the  prop> 
cr  construction  of  that  section.  By  section  2319  of  the  Revised  Stat- 
utes all  valnal)lc  mineral  deposits  in  lands  belonging  to  tli^  I'nited 
States  are  declared  to  be  free  and  open  to  exploration  and  purchase. 
By  the  second  section  of  the  act  of  July  26,  186G  (14  Stat,  c  ?r>2), 
tlie  location  and  acquisition  by  means  of  a  lode  mining  claim  of  any 
"vein  or  lode  of  quartz,  or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  or  copper"  were  authorized.  By  Act  July  9,  1870,  c.  235,  16 
Stat.  217,  Rev.  St.  §  2329,  the  act  of  1866  was  amended  by  adding  sec- 
tion 12,  which  provided  **that  claims,  usually  called  placers*  including 
all  forms  of  d-  })'  '*«it,  excepting  veins  of  quartz  or  other  rock  in  place" 
might  be  entered  and  patented.   By  the  act  of  May  10,  lb? 2,  section 
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2  o£  the  act  of  1SG6  was  repealed  and  authority  was  granted  to  quali- 
fied citizens  to  locate  and  acquire  by  means  of  lode  mining  claims 
"veins  or  lodes  of  quartz  or  other  rock  in  place  bearing  gold,  silver, 
dnnabar,  lead,  tin,  copper  or  other  valuable  deposits."  Act  May  10, 
1872,  c.  162,  §§  2,  9, 17  Stat.  91,  94,  Rev.  St  §  2320. 

The  asphaltum  here  in  controversy  is  a  solid  valuable  mineral  de- 
posit comi^iAnly  called  "p^ilsonite,"  which  is  found  in  a  vein  or  lode 
in  rock  in  place.  But  counsel  for  the  plaintiff  insist  tliat  it  is  not  sub- 
ject lu  location  as  a  lode  because  it  is  not  a  metalliferous  deposit. 
^  They  say  that  while  it  falls  within  the  literal  meaning  of  the  words 
"other  valuable  deposits"  in  section  2320,  those  words  should  be  in- 
terpreted by  the  rules  noscitur  a  sociis  and  ejusdem  generis,  and 
that,  as  all  the  deposits  specified  in  that  section  bear  metal,  the  inten- 
tion of  Conpi^ress  must  be  presumed  to  have  been  to  restrict  the  mean- 
ing of  that  term  to  deposits  of  the  same  kind.  The  rules  that,  where 
general  words  follow  specific  words,  the  former  are  presumed  to  treat 
of  things  of  the  same  character  as  the  latter,  and  that  words  and 
terms  should  receive  the  interpretation  which  the  same  or  similar 
terms  must  have  in  the  same  or  like  relations,  are  persuasive,  and 
the  argument  founded  upon  them  might  have  proved  convincing  if 
other  considerations  could  have  been  isrnorcd.  Bnt  the  term  "other 
valuable  deposits"  occurs  in  a  general  statute  enacted  to  provide  a  com- 
prehensive and  complete  system  for  the  dispgsition  of  the  mineral  de- 
posits in  Ae  lands  of  the  United  States.  Separate  sections  or  clauses 
of  this  general  legislation  may  not  be  lawfully  segregated  from  the 
body  of  the  statutes  upon  this  subject  and  interpreted  without  reference 
to  the  purpose  and  ic^eneral  effect  of  the  other  laws  relating  thereto, 
but  all  the  parts  of  this  Iccjislation  must  be  considered  and  construed 
to^L^cther,  to  the  end  that,  if  possible,  it  may  become  and  be  a  uniform 
and  practical  system  of  regulation  and  of  action. 

Section  2318  provides  Siat  all  "lands  valuable  for  minerals"  shall 
be  reserved  from  sale,  excq>t  as  otherwise  expressly  directed.  Section 
2319  declares  that  "all  mineral  deposits  in  lands"  belonging  to  the 
United  States  shall  be  open  to  exploration  and  purchase.  Section 
2'}"20  specifies  the  method  by  which  "veins  or  lodes  of  quartz  or  other 
rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin.  copj)er  or  other 
valuable  deposits"  may  be  secured,  and  section  2329  provides  that 
"claims  for  placers  including  all  forms  of  deposit,  excepting  veins 
of  quartz  or  other  rock  in  place  may  be  entered  and  patented/'  The 
"mineral  deposits"  treated  in  this  legislation  include  nonmetalliferous 
deposits,  aUnn,  asphaltum,  borax,  guano,  diamonds,  gypsum,  resin, 
marble,  mica,  slate,  amber,  petroleum,  limestone,  and  building  stone, 
as  well  as  deposits  bearing  gold,  silver,  and  other  metals,  and  the  term 
"lands  valuable  for  minerals"  in  the  law  means  all  lands  chiefly  valu- 
able for  any  of  these  mineral  deposits  rather  than  for  agricultural 
purposes.  Northern  Pacific  Ry.  Co.  v.  Soderberc:,  188  U.  S.  526, 
o34-o3T.  23  Sup.  Ct.  305,  47  L.  Kd.  575;  Pacific^Coast  Marble  Co. 
V.  Xorthcrn  Pacific  R.  R.  Co.,  25  Land  Dec.  Dep.  Int.  233.  2  10.  Thus 
it  clearly  appears  that  the  plan  of  this  legislation  was  to  provide  twr 
general  methods  of  purchasing  mineral  deposits  from  the  United  Stales 
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— One  bv  lode  niining  claims  where  the  valuable  deposits  sought  were 
in  lode6  or  veins  in  rock  in  place,  and  the  other  by  placer  mining 
claims  where  the  deposits  were  not  in  veins  or  lodes  in  rock  in  place, 

but  were  loose,  scattered*  or  disseminated  upon  or  under  the  surface 

of  the  land.  The  test  which  Congress  provided  by  this  lc'.:;i5lation 
to  be  aj)j)lied  to  determine  how  these  deposits  should  be  secured  was 
the  form  and  character  of  the  deposits.  Tf  they  are  in  veins  or  lodes 
in  rock  in  place,  they  may  be  located  and  purciiased  under  this  l^is- 
lation  by  means  of  lode  mining  claims ;  if  they  are  not  in  6ssures  In 
rock  in  place  but  are  loose  or  scattered  on  or  through  the  land  they 
may  be  located  and  bought  by  the  use  of  placer  mining  claims.  Rey- 
nolds V.  Iron  Silver  ^Tininj:  Co..  IIG  I'.  S.  687,  61)5.  6  Snp.  Ct.  601. 
29  L.  Ed.  774;  Clipi)er  Mining  Co.  v.  Eli  Mining  &  l^d  Co.,  194 
U.  S.  220,  228,  24  Sup.  Ct.  032.  48  L.  Ed.  944. 

The  niaxuus,  noscitur  a  sociis  and  ejusdeni  generis,  are  but  aid^ 
to  discover  the  true  intention  of  the  legisbitive  body,  not  arbitrary 
rules  to  be  used  to  thwart  its  purpose,  and  they  may  not  be  per- 
mitted to  prevail  where  the  words  of  the  statute  and  the  entire  act 
in  which  they  apponr,  or  the  entire  body  of  le^^islation  which  con- 
stitutes the  legislative  scheme  upon  the  subject,  clcnrlv  show  that 
the  api)lication  of  these  rules  would  have  the  latter  eitect.  The 
words  otiier  valuable  dejiosils,"  in  section  2320,  taken  in  tlieir  com- 
mon signification,  include  gilsonite  and  the  other  solid  forms  of  as- 
phaltum,  for  these  are  valuable  mineral  deposits;  the  body  of  legisla- 
tion, of  which  section  2320  and  this  term  are  a  part,  treats  of  non- 
metalliferous  as  well  as  metalliferous  deposits,  and  gilsonite  or  hard 
asphaltum  in  a  vein  or  lode  in  rock  in  place  is  one  of  the  valnnble 
deposits  uixin  which  a  lode  mining  claim  may  be  lawfully  located 
under  thi>  ^ection. 

In  1897,  however.  Congress  enacted  ''that  any  person  authoriaed 
to  enter  lands  under  the  mining  laws  of  the  United  States  may  en- 
ter and  obtain  patent  to  lands  containing  petroleum  or  Other  min> 
eral  oils,  and  chief! v  valualjle  therefor,  under  the  provisions  of  the 
laws  relating  to  ])lacer  mineral  claims"  (Act  Feb.  11,  1897.  c.  216. 
2U  Stat.  o2()  [U.  S.  Coiiip.  St.  1901,  p.  1434 j);  and  counsel  for 
the  plaintiff  contend  tliat  gilsonite  and  the  other  forms  of  asphaltura 
are  mineral  oils  and  may  be  purchased  from  the  government  under 
this  statute  by  locating  placer  claims  upon  the  land  in  which  tliey  arc 
found.  Asphaltum  varies  in  its  consistency  from  a  liquid  or  serai- 
lifpiid  to  a  hard  or  solid  condition.  The  deposit  here  under  considera- 
tion is  irilsonite,  and  it  is  neither  a  hquid  nor  a  semiliquid.  hut  a  hard 
solid  substance.  Conceding  that  this  and  other  solid  forms  of  as- 
plialtum  may  fall  within  the  scientific  and  the  true  significance  of  the 
term  mineral  oils  used  in  this  act  of  1897,  they  would  not  in  our 
opinion  fall  within  the  meaning  which  that  term  would  convey  to  the 
mind  of  a  citizen  of  ordinary  intelligence.  To  such  a  man  the  words 
convey  a  description  of  a  fluid,  and  not  of  a  solid  substance.  The 
act  of  1h97  was  not  enacted  for  scientiNts  or  for  those  speciallv  learned 
in  the  composition  and  analysis  of  geological  formations  alone  or 
chiefly,  but  for  citizens  of  common  intelligence  and  learning  who  might 


WEBB  T.  AMSBIOAM  ASPBAJ^XUM  MIXING  CO.  655 


desire  to  buy  valuable  deposits  upon  the  lauds  of  the  United  States 
and  to  them  the  significance  of  these  words  "other  mineral  oils"  in 
this  law,  following,  as  they  do,  the  word  **petroleum,"  which  de- 
scribes a  liquicl,  is  liquid  or  setniliquid  mineral  oils,  and  it  does  not 

include  gilsonite  or  the  liard  forms  of  asplialtum.  The  sense  in  which 
the  reader  of  ordinary  knowledge  and  intelligence  woidd  take  these 
words,  the  obvious  coniinon  meaninjCf  of  them,  should  be  preferred 
to  the  recondite  signification  which  would  include  the  solid  forms  of 
asphaltum,  and  for  this  reason  the  act  of  1897  did  not  authorize  the 
entry  of  lands  which  contain  these  deposits  by  means  of  placer  claims. 

Again,  a  deposit  of  asphaltum  in  9.  lode  or  vein  in  rock  in  place 
was  locatable,  as  we  have  seen,  by  means  of  a  lode  mining  claim, 
and  it  wns  not  subject  to  location  by  a  placer  claim  under  the  acts 
of  186G  and  18*2,  when  the  act  of  February  11,  1897,  was  passed. 
Prior  to  August  27,  1896,  the  officers  of  the  land  department  had  held 
that  lands  valuable  for  petroleum  might  be  entered  and  patented  by 
means  of  placer  claims  (In  re  Rogers,  4  Land  Dec.  Dep.  Int.  284  ;  In 
re  Piru  Oil  Company,  16  Land  Dec.  117 ;  Gird  v.  California  Oil  Com- 
pany [C.  C]  60  Fed.  r):U).  but  on  that  day  the  Socretar}-  of  the  In- 
terior decided  that  they  could  not  be  tlnis  located.  Union  Oil  Com- 
pany. 23  I^nd  Dec.  Dep.  Int.  222.  Tlu-  nauire  of  the  act  of  1897  and 
the  fact  that  it  was  passed  at  ihe  next  session  of  Congress  after  this 
decision  strongly  indicate  that  it  was  not  the  intention  of  that  body  to 
change  thereby  the  prescribed  method  for  the  entry  of  veins  of  as- 
phaltum in  rock  in  place,  but  that  its  only  purpose  aiid  the  only  effect 
of  the  act  were  to  restore  the  rule  and  practice  regarding  pctrolctim 
and  other  mineral  oils  which  were  not  found  in  veins  or  lodes  which 
had  prevailc(l  before  the  decision  in  the  Union  Oil  Company  Case, 
so  as  to  auLlionze  the  entry  of  lauds  which  contain  them  by  placer 
claims. 

Our  conclusion  is  that  gilsonite  and  the  harder  forms  of  asphaltum 
in  veins  or  lodes  in  rock  in  place  may  be  entered  and  patented  by 

mean<^  nf  the  location  of  lode  mining  claims  thereon,  and  that  they 
may  not  be  secured  by  means  of  placer  claims  upon  the  land  in  which 
they  are  found. 

This  was  liie  judgment  of  the  court  below;  and  11  15  aliuuied. 
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(157  Fed.  208.) 

UERCHA29T8'  ft  MANUFACTURERS'  NAT.  BANK  OF  OOLiUMBUS» 

OHIO,  T.  QAIiBBAITU. 

<arcQit  Oourt  otf  Appeals,  Sixth  Circolt  November  27,  1907.) 

No.  1,081« 

BAHKBUPTOT— PlOVABLB  OLAIVS— ACCOIOCODATION  NOTB. 

A  bnnkriipt  who  ccmducted  a  private  bank  gave  permission  to  the  r^r^^l- 
dent  ot  a  national  bank  wbo  bad  no  account  witb  tlie  bankrupt  to  draw 
checks  on  his  bank  to  the  amount  of  $25,00a  TbeKe  cbecfcs.  by  an  ar* 
runppiiieut  between  the  two  banks,  were  cleared  thronirh  the  clearing 
house  by  tlie  national  bank,  which  char^  them  to  the  bankrupt  and 
credited  them  to  the  account  of  Its  president  Later  the  bankrupt  gave 
his  note  for  the  amount  and  the  president  of  the  national  bank  irare  to 
the  bankrupt  a  corresponding  note.  ITchI,  on  the  evidence,  that  the  trans- 
action watj  one  for  the  accommodation  of  tlie  president  of  the  national 
bank  indlvldiully,  and  not  of  his  bank,  and  the  latter  was  tberefove  eo^ 
titled  to  prore  Its  note  against  tbe  bankmpt  estate 

Appeal  from  the  Orcuat  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

N.  W.  McCoy,  for  appellant. 

Before  LURTON  and  SEVEREXS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  a  judgment  dis- 
allowing a  daim  against  the  bankrupt.  The  claim  presented  by  the 
appellant  was  based  upon  a  contract  in  these  words : 

"Cohinibus.  Ohio,  January  20,  V.^r2 

**On  demand  after  date,  for  value  received,  we  jointlj'  and  severally  promiae 
to  pay  the  Merchants'  A  Mannfactorers'  National  Bank,  ot  Ooliimbus.  or  or^ 

d  r.  twentv-flve  thousand  dollars,  at  its  banking  house  in  Columbus,  witb 
interest  after  date  at  the  rate  of  6  per  cent  per  annum  until  paid. 

**Mllton  W.  ijuaiL 

''Credits ' 

"Int.  pd.  to  April  30.  1902. 
•'Inf.  pO.  to  Oct.  :n,  1902. 
■Int.  pd.  to  Apl.  30,  1903. 
"Int.  pd.  to  Oct.  31,  1IHJ3. 
"Int.  pd.  to  Apl.  30,  IIMH. 
*'Int.  pd.  to  Oct.  31,  1904.** 

The  defense  against  it  was  that  it  w.is  acronitnodation  pnper  made 
for  the  accommodation  of  the  Merchants  JviunutacLurcri*  National 
Bank,  the  creditor,  now  the  appellant  Both  the  referee  and  district 
judge  disallowed  the  claim  as  based  upon  no  consideration,  although 
the  evidence  in  behalf  of  the  bank  was  materially  strengthened  after 
the  referee's  rulin<^.  The  kinkriipt,  Milton  ^^^  Strait,  carried  on  a 
small  banking  business  at  Columbus,  Ohio,  under  the  name  of  the 
'"Frankhn  Coimty  Bank.  "  This  bank  was  not  a  member  of  tlie  Clear- 
ing House  Association  of  Columbus.  The  appealing  creditor  was  a 
national  bank  doing  business  in  the  same  city  and  was  a  member  of 
the  Clearing  House  .\ssociation.  The  latter  bank  by  agreement  un- 
dertook to  "clear"  checks  drawn  against  Strait's  bank,  and  had  done 
so  for  a  considerable  time  prior  to  the  events  now  to  Ix^  detailed.  Dur- 
mg  the  year  1903,  VViiiiam  D.  Park  was  the  president  of  the  national 
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bunk  and  was  regarded  as  a  man  of  some  means.  Park  and  Strait 
were  intimates.  Strait  was  likewise  a  man  of  financial  standing.  Be- 
tween September  8,  1900,  and  January  26,  1901,  Park  drew  his  three 
individual  checks  against  the  Franklin  County  Bank,  aggregating 
$25,000.  These  checks  with  their  indorsements  were  as  follows : 

Ex.  Oolnmbas,  Ohio.  Sep.  8,  IBOO. 

No  Ex.  B.  Bbc         O.  K.  Q* 

j  2  c  Internal  Revenne  ) 
( Doenmentary  Stamp,  s 

Franklin  Cmmty  Bank. 

Pay  to  M.  M".  Strait,  or  order. 

Five  tliousaud  Dollars 

15,000.00.  W.  D.  Park.  . 

Goaat«r  Cbede. 

Bx.  A'-2.  Oolnmtniff.  OUo,  1-15-1000. 

No  Ex.  C.  Ex.        O.  K*  Q, 

(2c  Internal  Revenue  ) 
(  Documentary  Stamp.  ) 

Franklin  Onmtr  Bank. 

Pay  to  W.  D.  Park,  or  order. 

Ten  thousand  Dollar*. 

f 10,000.00.  W.  D.  Park. 

Cionnter  Cbeck. 

Indorsed : 

Pay  to  the  order  of  any  Bank  or  Banker,  Mercfaanta*  and  Iffra.*  National 
Bank.  Golambaa^  Ohio, 

Howard  O.  Park,  Cashier. 

£x.  A-8.  Coliuubus.  Ohio,  .Taiiy..  26.  1901. 

No  Bk.  D.  Ex.  A-3.  O.  K.  G. 

j  2  c  Internal  Rerenne  I 
)  Documentary  Stamp.  ( 

Franklin  County  Bank. 
Pay  to  H.  C  Park,  Caa.  or  bearer, 

Ten  tliousiand  .Dollars. 

$10,OtX>.00.  W.  D,  Park. 

Counter  Check. 

» 

Indorsed : 

Pay  to  the  order  of  any  Bank  or  Banker,  Merchants'  and  Mfrs.'  National 
Bank,  COlnmbna,  Oblo.  Howard  C.  Park,  Cashier. 

These  checks  were  "cleared"  by  the  Merchants*  &  ATaruifacturers' 
Bank,  and  the  Franklin  Bank  became  thereby  debtor  to  the  .Merchants' 
&  Manufacturers'  Bank.  Park  had  no  account  with  the  Franklin 
Bank,  but  drew  the  checks  with  the  express  consent  of  Strait.  Strait's 
own  story  about  the  first  of  these  checks  was  that: 

"Sir.  Park  toi<>piiouo(i  nio  for  iMTiulssIon  to  clear  a  check  of  15,000  on  us  for 
a  few  days  and  I  told  him  he  could." 

The  same  telephonic  request  was  made  for  permission  "to  clear" 
the  two  subsequent  checks  for  $10,000  eacli.  The  plain  import  of 
the  authority  given  to  Park  was  that  he  might  individually  draw  these 
several  checks  and  that  they  would  be  paid  in  the  usual  course  of  clear- 
ing house  business,  however  used  by  him.  Were  these  cliecks  drawn 
for  the  accommodation  of  Park  individually  or  of  the  Merchants'  & 
84  CCA*' 
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Manufacturers'  Bank?  The  court  below  reached  the  conchi^ion  that 
they  were  in  fact  "a  bank  transaction  for  the  purpose  of  crcainii;  a 
fictitious  asset  intended  to  deceive  Uie  bank  examiner,  and  tliat  the 
note  was  substituted  for  the  checks  merely  for  the  purpose  of  present- 
ing it  in  better  fonn  than  an  overdraft/'  That  the  checks  were  used 
for  the  personal  account  of  the  drawer,  William  D.  Park,  is  indisputa- 
bly true.  Tie  testified  that  they  were  credited  to  one  or  the  other  of 
several  deposit  accounts  with  the  Merchants'  &  Manufacturers'  I'.ank 
standing  in  his  name,  either  personally  or  as  a  fiduciary,  and  that  he 
personally  received  the  entire  benefit  Strait  does  not  deny  this.  He 
could  not  He  could  Imow  nothing  about  the  actual  use  made  of  them 
by  Park.  That  Park  did  not  remember  to  which  of  his  accounts  they 
were  credited  is  not  strange.  He  testified  some  six  years  after  the 
transaction.  The  books  of  the  bank  do  not  di^^tins^iish  between  de- 
posits of  money  and  checks.  The  deposit  slii)s  whicli  would  show  thi= 
could  not  be  found  by  the  receiver.  The  books  of  the  Merchaiua  ^ 
Manufacturers'  Bank  do,  however,  show  that  these  checks  were  regu- 
Urly  charged  up  to  the  account  of  the  Franklin  Bank. 

It  is  further  shown  that  these  checks  as  they  were  severally  "cleared** 
were  returned  to  the  Franklin  Bank  along  with  other  check-  1:krv  'sc 
cleared  in  orrlinary  course  of  business.  The  checks,  when  returned, 
were  accomi)anied  by  tlie  usual  clearing  house  slips  containing  a  list 
of  checks  cleared  tliat  day  by  the  Mercliants'  &  Maauiaclurers'  Bank 
for  the  Franklin  Bank.  The  checks  and  these  slips  were  duly  received 
by  Strait,  and  both  have  been  produced  in  evidence  by  him.  Ilie  memo- 
randum slips  included  these  checks,  and  undoubtedly  informed  Strait 
that  the  checks  had  been  paid  or  "cleared"  by  the  Merchants'  &  Manu- 
facturers' Bank  in  the  usual  course  of  clearini^  house  business.  The  re- 
sult of  the  transactions  was  to  leave  the  Franklin  lUnk  debtor  to  the 
Merchants'  &  Manufacturers*  Bank  to  tiie  amount  of  the  checks.  That 
fact  accordingly  appears  on  the  books  of  that  bank,  and  the  account 
stood  overdrawn  until  settled  by  the  execution  of  Strait's  note,  the  one 
here  involved.  Another  consequence  was  that  Park  stood  debtor  to 
the  Franklin  Hank  in  the  sum  of  ^'M.OOO.  He  had  no  deposit  account 
in  that  bank,  and  the  checks  themselves  were  the  only  evidence  of  his 
indebtedness.  This  indebtedness  stood  in  that  i.liape  until  Park  gave 
his  note  for  $25,000  to  the  Franklin  Bank,  attaching  these  three  checks 
to  the  same,  with  the  memorandum  styling  them  **colhteral."  IMc's 


note  is  as  follows; 

No.  2,301.  Doe  1-2(1-02. 

125,000.00  Columbus,  Ohio,  Jany.  20.  1901. 

On  r!t»man<l    fiftrr  f\1^f(*,  for  vnluo  received  we  jointly  .md 

.sc'veiuUy  inomiBe  to  pay  Fr.iiikliii  <  <iu!ity  liaulc  ur  urder.  twenty-tive  tbou- 

KHDd   Dollars,  at  tlie  Merchants'  &  Muuufacturers*  National 

Hank,  of  Columbus.  In  Columtxis,  Ohio^  with  interest  after  date  at  tbe  rate  of 
U  i>er  cent,  per  annum  until  ptiid. 

2  cka  of  10  M  each  W.  D.  Park. 

1  cks  of  5  M  eacb. 


This  note  and  the  note  of  Strait  are  for  identical  sums  and  bear 
same  date.  Manifestly  these  facts  plainly  indicate  that  these  checks 
were  for  the  personal  accommodation  of  Park  and  coniirm  his  posi- 
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live  evidence  to  that  efTect.  Tlie  ^^crchant^'  Manufacturers'  Hank 
indisputably  paid  these  checks  and  stand  to  lose  the  whole  sum,  unless 
the  payment  of  the  checks  hv  it  constitute  the  consideration  for  the 
note  in  suit.  Obviously  Sti  aiL  s  note  was  made  to  close  the  overdrawn 
account  of  the  Franklin  Bank,  as  testified  by  Park.  That  hts  note 
was  given  for  a  corresponding  sum  to  close  his  indebtedness  to  the 
Franklin  Bank,  as  testified  by  him,  is  corroborated  by  the  appearance 
of  the  transaction  on  its  face.  A3:;;^inst  his  positive  testimony,  and  the 
inference  to  be  drawn  from  tlie  transaction  as  indicated  by  the  cliccks 
and  notes,  is  the  very  indctniite  story  of  the  bankrupt,  Strait,  that  he 
made  the  note  in  suit  only  at  the  request  of  Park,  and  that  Park  made 
his  note  oi  like  amount  at  the  same  time  as  an  "indemnity"  to  j^tect 
against  its  payment.  Recurring  to  Strait's  account  of  the  making  of 
his  note,  it  is  to  be  observed  that  he  is  disingenuous  in  his  history  of 
the  matter.  He  seems  to  wish  the  note  to  be  regarded  as  a  thinf;-  hav- 
ing no  relation  to  the  checks  he  had  given  Park  permission  to  draw, 
and  yet  he  does  not  say  so.  He  does  not  profess  to  say  what  either  he 
or  Park  said  about  the  matter.  Though  much  pressed  to  state  the  con- 
versation which  induced  the  making  of  the  note  in  suit,  he  contents 
himself  with  saying  tliat  **it  was  gfiven  to  put  the  accommodation  in 
<IitYcrent  form."  This  is,  as  we  can  but  read  it,  an  admission  that  the 
note  was  given  to  square  the  overdrawn  account  of  the  Franklin  Bank, 
a  bank  entirely  owned  by  himself.  He  nowhere  denies  that  the  note 
was  given  to  close  the  overdrawn  account  of  the  Franklin  Bank.  That 
the  Merchants'  &  Manufacturers*  Bank  wished  this  overdrawn  ac- 
count to  be  closed  is  undoubtedly  true.  That  is  what  Park,  its  presi- 
dent at  the  tame,  says  was  his  motive  in  asking  for  the  note.  In  a  sense 
this  was  an  "accommodation"  to  the  bank,  for  it  put  the  indebtedness 
of  the  Franklin  Hank  in  better  shape  to  pass  the  inspection  of  the  bank 
examiner.  But  that  the  overdrawn  account  of  the  Franklin  Bank,  the 
private  bank  of  Strait,  was  the  consideration  tor  the  note,  Strait  does 
not  deny,  and  the  question  of  consideration  for  the  note  must  turn 
upon  whether  P^rk  was  individually  given  credit  by  the  Merchants' 
&  Manufacturers'  Bank  by  a  depo^sit  of  the  checks  to  some  one  of 
his  accounts.  That  Strait  should  wish  Park  to  pay  the  checks  lie  had 
dra\\Ti  against  the  Franklin  Bank,  cliccks  whicli  had  been  ]  aid  by  the 
Merchants*  &  Manufacturers'  Bank,  is  just  what  wc  sliould  expect, 
.Accordingly  we  find  Park  saying  that  Strait  pressed  him  to  take  up 
these  chedcs,  as  he  needed  the  money.  Being  unable  to  do  this,  he  pro- 
posed that  the  Franklin's  overdrawn  account  should  be  settled  by 
Strait's  note,  thereby  giving  him  or  his  bank  the  further  credit  which 
would  come  from  the  closing  of  an  overdraft  and  relieve  him  from  any 
immediate  demand  for  the  money.  .\s  a  part  of  the  arrangement  he 
gave  his  own  note  for  his  own  debt  by  reason  of  his  checks  on  Strait's 
bank.  Interest  payments  were  credited  on  tliis  Park  note  correspond- 
ing to  those  credited  upon  Strait's  note.  The  evidence  of  both  Park 
and  Strait  agrees  substantially  that  Park  himself  paid  the  interest  on 
Strait's  note,  and  that  in  consequence  of  this  corresponding  credits 
were  placed  on  Park's  note;  the  consideration  for  the  one  credit  being 
the  credit  on  the  other  note.  Upon  the  whole  evidence  we  cannot  es- 
cape the  conclusion  tliat  Park  was  the  accommodated  party,  and  that 
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the  note  in  suit  rests  upon  the  consideration  of  the  credit  given  to  bira 
by  these  checks  in  one  or  the  other  of  his  deposit  accounts. 

The  judgnient  disallowing  the  claim  must  be  reversed,  and  the  case 
remanded,  with  directions  to  allow  the  claim.  The  costs  will  be  paid 
by  the  trustee  out  of  the  funds  in  his  hands. 


(157  Fed.  212.) 

BTJROESS  SUIiPHTTE  FIBRE  CO.  et  a!,  v.  DREW  e*  «!. 

(Circuit  Court  of  Appeals,  First  Circuit   November  21.  1UU7.) 

No.  087. 

TaiAli— State  Stattttes  as  EvinKNOE— Pbesentation  to  Jt  ry. 

Pluiutiffs,  claimiug  a  lien  thereon  for  wages  under  the  statutes  of  Ver- 
mont, and  also  a  general  Indebtadneai^  attacbed  certain  toga  imlP 

W(x>d  In  the  rK>s^r>s«:lnn  of  a  contractor,  whn  ha'\  agreed  to  sell  and  dt^ 
liver  the  same  to  defendants  In  New  Hampt^ire,  and  had  given  tJiem  a 
mortiraTe  thereon.  Pursuant  to  aome  agreement  nrnde  between  one  of  the 
plaint ifTs  and  one  of  the  defendants,  plaintlfTs  released  the  attachment 
and  the  property  was  delivered  to  defendants.  Having  obtained  a  Judg- 
ment aimfnet  ^  contractor,  plaintiffs  demanded  payment  of  tte  aame 
from  defendants,  and,  belnj;  refnsed,  brought  suit  in  a  federal  court, 
alleging  that  defendants  had  promised  to  pay  such  Judgment  when  the 
attachments  were  released.  This  was  denied  by  defendants,  who  claim- 
ed that  their  agreement  was  to  account  for  the  logs  in  case  plaintiffs 
established  a  lien  tliere<in.  The  only  witnesses  upon  the  issue  were  the 
two  persons  between  wlioni  the  agreement  was  made,  who  contradicted 
each  other.  Under  the  laws  of  Vermont,  defendants  would  have  had  the 
right  to  contest  the  validity  of  plnlntifT's  lien.  Il^ld,  that  sueh  laws  were 
material  as  bearing  upon  the  disputed  quei>tion  of  fact  as  to  the  actual 
agreement  made,  and  that  it  was  error  for  the  court  to  refine  defendants 
request  to  preeent  them  to  the  Juiy  In  Its  charge. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

OrviUe  D.  Baker  (Daniel  J.  Daley  and  Herbert  I.  Goss,  on  the  brief)» 

for  plaint ifTs  in  error. 
Thomas  F.  Johnson,  for  defendants  in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

PUTNAM.  Circuit  Judge.  Throughout  this  opinion  we  will  speak 
of  the  plaintiffs  below,  now  the  defendants  in  error,  as  the  plaititilYs, 
and  of  the  defendants  below,  now  the  plaintiffs  in  error,  as  the  defend- 
ants. There  was  a  verdict  for  the  plaintiffs,  and  judgment  thereon; 
an  !  the  defendants  took  out  this  writ  of  error.  It  should  be  observed 
that  Hur;4:ess,  one  of  the  defendants,  who  represented  die  other  defend- 
ant, has  been  treated  in  the  record  as  standinc^  for  both  defendants:  so 
that  where  his  name  is  used  it  is  to  be  accepted  as  meanings  lx:>th  him- 
self and  the  corporation  which  he  represented,  and  vice  versa.  The 
facts,  as  stated  from  the  standpoint  of  tlie  plaintiffs,  are  as  follows : 

••In  1900,  one  B.  0.  Goodhne  bad  contracted  to  eell  and  deliver  to  one  of  the 

defendants,  the  Burgess  Sulpliitc  Filtru  Company,  a  large  quiintlty  of  pulp 
wood  from  the  towns  of  Canaan  and  Averill,  Vt.  This  pulp  wood  had  be^^n 
hauled  and  lauded  on  the  Willard  streanj.  a  tributary  of  the  Connecticut  riv^r 
in  Vermont,  and  was  to  he  run  down  Willard  stream  Into  the  Qounecticat  drer^ 
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uud  finally  delivered  to  tiie  Burgess  Company  In  Berlin,  N.  II.  The  plaintiffs 
had  fUrnisbed  Goodhue  labor  and  Bupplios  for  his  operations  in  cutting  and 
hnnlintr  this  wood  to  tho  nmonnt  of  nearly  $3,000,  which  he  had  failed  to  pay. 
When  the  spring  freshets  came  on,  and  the  parties  had  begun  to  run  the  wood 
down  Willard  stream  into  the  Connecticut  river,  the  plaintiffs  brought  suit 
against  Goodhue;  ntfn 'liol  this  wood  on  Willard  ^trenm.  and  the  attaching 
sheriff  threw  a  boom  across  tlie  »ti*eaui,  Btopx^ed  the  wood  by  actual  manual 
seizure,  and  faeld  It  completely  wltbln  hUi  control.  Copies  of  the  writ  and 
sheriff's  returns  were  also  Immediately  filed  In  tfip  nfUces  of  the  town  clerks 
in  the  towns  where  the  wood  was  held.  A  few  hours  after  this  attachment 
and  aeteare  of  tiie  wood,  Mr.  Burgess,  one  of  the  defendants  and  mortgagee 
of  the  wood,  called  np  one  of  the  plaintlfTs  li.v  tolrpli' »np.  ;ind  told  him  if  they 
wonld  let  the  wood  go  they  (the  defendants)  would  pay  the  plaintiffs'  claim 
for  the  supplies  and  labor  ftirafshed  Ooodhne,  as  soon  as  the  sum  due  was 
ascertained  or  agreed  iijwn.  Relying  on  this  promise  and  agreement,  plain- 
tiffs told  the  keeper  to  0[)en  the  boom  and  let  the  wood  go,  which  was  done: 
and  they  also  directed  the  sheriff  to  release  the  attachment.  The  suit  asalust 
€k)odhue  was  contested,  but  Judgment  for  plaintiffs  was  obtained  for  the  full 
amoxmt  claimed.  Defendants  were  afterwards  notified  of  the  judKmeiif  find 
payment  was  demanded.  Payment  not  being  made,  this  suit  was  brought 
against  the  defendants  on  their  alleged  c(»itract'' 

The  facts  as  given  by  the  defendant  do  not  materially  differ  except 
on  the  question  of  the  nature  of  the  promise  ^en  the  plaintiffs  on 
which  the  present  suit  was  brought.  The  attachment  was  made  gen- 
erally, and  also  particularly  for  the  purpose  of  enforcing  an  alleged 

lien  tmrlcr  the  '^ti^tntes  of  Averment  on  the  property  attached.  The  de- 
fendants maintain  that  the  only  promise  piven  was  what  was  testified 
to  by  Burgess,  to  tlie  effect  that,  if  Warren  E.  Drew,  one  of  the  plain- 
tiffs, would  bring  a  lien  receipt  to  Berlin,  he  (Burgess)  would  sign  it 
if  he  (Drew)  would  release  the  pulp  wood.  This  was  over  the  tele- 
phone. As  to  the  nature  of  the  promise  the  parties  were  squarely  at 
issue,  and  this  issue  turned  on  the  testimony  of  Warren  E.  Drew  and 
Rurp^ess  as  to  this  conversation  over  the  telephone,  without  either  hav- 
ing any  direct  support  from  other  proofs  as  to  what  was  the  true  ver- 
sion. 

There  is  no  question  that,  immediately  after  the  conversion  between 
Burgess  and  Drew,  the  attaching  officer  released  possession  of  the  logs, 
and  that  they  floated  into  New  Hampshire,  and  came  into  the  hands 

of  the  defendants,  and  were  disposed  of  by  them. 

The  writ  against  Goodhue  contained  the  following  directions: 

"And  you  are  also  furtbcr  eonnnnndod  tn  nttaob  nil  tlie  lo^rs.  timber,  and 
pulp  wood  now  In  Willard  stream  in  the  towns  of  Canaan  and  Lemington  iu 
said  comity  of  Eesex,  In  order  to  preserve  and  secure  the  plaintiffs*  Hen  there> 
on  for  the  tndei)te<ines5: 5>ot  forth  in  the  writ  Of  services  in  liauUng  and  driving 
said  lumber,  timber,  and  pulp  wood." 

There  seems  to  be  no  substantial  question  on  the  proposition  that  the 

deputy  sheriff  made  the  pro^^er  return to  the  various  officers  of  the 
town  clerks  in  the  towns  m  which  were  situated  the  property  attached, 
in  accordance  with  the  statutes  of  Vermont  in  regard  to  effectuating 
liens;  and  the  same  is  true  on  the  proposition  that  those  returns,  to- 
gether with  the  order  of  the  writ  which  we  have  quoted,  were  in  due 
form  to  effectuate  a  lien  under  those  laws.  All  these  facts  are  to  be 
kept  in  mind  in  considering  the  defendants'  assignment  of  alleged 
errors. 
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Immediately  after  the  logs  were  released,  or  perhaps  so  near  thereto 
that  the  occurrence  might  tx;  said  to  have  been  simultaneous  tlierewith, 
a  recdpt  was  given  to  the  deputy  sheriff  by  the  defendants  as  ioXkms: 

**Omtiin,  yumont,  June  2iid,  1900. 

"Rpoefvod  from  Carlisle  N.  (rrfM-ii.  dopnty  sheriff  of  V^Hsex  County.  TermonL 
about  l.UOO  cords  of  pulp  wood  of  the  value  of  six  thousand  dollars  which 
was  attached  by  said  Carlisle  N.  Green,  on  a  writ  In  favor  of  W.  E.  and  J.  W. 
Drew,  to  enforce  and  preserve  their  lien  for  labor  In  hauling  and  driving  said 
Irifrs  and  ptilp  w.hhI.  which  logs  and  pnip  wood  we  hereby  ninw  to  account 
for  tu  rniiii  t^herift'  to  answer  any  execution  whi(  h  the  said  piainiiff  may  re- 
GOTW  In  tlielr  aald  talt.  Burgess  Sulphite  Fibre  Oo^ 

**Bj  T.  P.  BurgeM,  Treai.*' 

There  is,  apparentlyt  no  substantial  question  that,  in  Vennont,  in  a 

suit  l)r()ng1it  on  this  receipt,  the  receiptor  might  have  shown  that  the 
plaintiffs  had  no  lien  claim,  or  that  tiie  lien  claim  was  subject  to  the 

mortq:a<:fe,  if  there  was  one;  so  that,  in  a  suit  on  the  receipt,  the  plain- 
tiffs might  have  recovered  nothing,  or  perhaps  a  portion  of  their  debt 
only  pro  tanto,  according  to  the  facts  as  they  actually  existed.  There- 
fore, tliere  may  be  a  broad  distinction  between  tlie  promise  alleged  by 
the  plaintiffs  to  have  been  made  by  Burgess  and  a  promise  to  give  a 
receipt ;  so  that  the  question  whether,  under  the  laws  of  Vermont,  the 
plaintiffs  had  an  absolute  lien  on  the  property  attached  as  ag'ainst  an 
alleired  mortgage,  or  no  lien  at  all.  was  an  essential  element  in  deter- 
mining tlie  probabilities  whether  the  defendants  agreed  absolutel}  to 
pay  the  debt  due  the  plaintilts  from  Goodhue,  or  only  proinised  to 
give  a  receipt  which  would  secure  to  them  possession  of  we  logs,  and 
postpone  all  substantial  questions  for  future  determination.  Therefore, 
the  relations  of  the  laws  of  Vermont  to  the  existing  circumstances 
constituted  rm  imp<^rtnTn  eletiient  in  enabling  the  jury  to  ascertain  what 
the  probabilities  were  in  regard  to  the  conflicting  versions  of  tlie  con- 
versation between  Drew  and  liurgess. 

The  statute  giving  liens  of  the  class  involved  here  is  found  in  sec- 
tion and  sequence  of  the  Vermont  Statutes  1894,  of  which  sec- 
tion 2282  is  as  follows : 

"Sec.  2282.  A  ijerson  cutting  or  drawing  log.s  shall  have  a  lien  thereon  for 
his  wagrs  which  shnll  take  precedence  of  othor  claims  except  public  taxes, 
and  eouUiiue  sixty  days,  ufter  the  serviees  are  performed.  Such  Hen  shall  not 
attach  until  tlie  ]i<>rHon  clnimiiig  it  flies  in  the  olHce  of  the  clerlv  of  the  town 
where  he  performed  the  servlros.  or  if  the  town  is  not  organized,  In  the  comi- 
ly  clerk's  offlee.  a  hrlef  statement  of  tlie  eoniraet  under  whieJi  be  cliiims  a 
and  tatfi  punioee  to  enforce  It  against  tbe  property  for  tlie  amount  dne 
for  siidi  aervioe." 

The  plaintiffs'  claim  against  Goodhue  did  not  arise  out  of  any  cutting 
or  drawing  of  logs,  but  it  was  for  supplies  furnished  him  in  carr\-ing 
on  his  operations.  Therefore,  the  plaintiffs  do  not  seem  to  have  been 
within  the  dcscri{)tioii  of  the  persons  to  whom  the  lien  statute  relates, 
or  to  have  had  any  claim  for  wages,  which  are  apparently  the  fnly 
dung  protected.  Quimby  v.  Hazen,  54  Vt.  132,  138,  139.  Also,  it  is 
apparently  conceded  that  no  Hen  under  the  laws  of  Vermont  would 
take  priority  over  defendants'  mortgage,  if  they  had  one.  The  defend- 
ants  called  a  witness  to  prove  tbe  law  in  these  respects,  which  was  re- 
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jected,  aud  properly  so,  as  tlie  federal  courts  are  assumed  to  know  the 
laws  of  all  the  states. 

In  some  respects  the  positions  taken  by  the  defendants  in  relation 
to  the  various  tidies  as  to  the  alleged  Hens  on  the  logs  were  so  con- 
fused and  inconsistent  as  to  tend  to  mislead  the  court,  and  to  prevent 
it  from  understanding  on  what  propositions  they  wished  to  rest  Nev- 
ertheless, on  going  through  the  record  carefully,  we  arc  satisfied  that, 
for  the  reasons  we  have  stated,  as  bearing  on  the  probabilities  as  to 
what  sort  of  a  contract  the  parties  would  luive  been  the  more  likely  to 
have  made  for  the  purpose  of  securing  a  release  of  the  logs,  the  de- 
fendants were  entitled  to  have  the  various  propositions  as  to  the  laws  of 
X'ermont,  to  which  we  have  referre'^1,  clearly  and  fully  sifted  out  and 
explained  to  the  jury;  that  the  defendants  ultimately  requested  such 
explanations;  that  they  failed  to  obtain  them;  that  they  duly  excepted 
in  reference  thereto;  that  the  lack  of  such  explanations  was  presumably 
detrimental  to  the  defendants ;  that,  notwithstanding  the  varying  posi- 
tions of  the  defendants,  they  ultimately  worked  out  ue  substantial  prop- 
ositions which  we  have  considered ;  and  that,  in  consequence  of  all  the 
same,  the  judgment  and  verdia  must  be  set  aside,  and  a  new  trial 
ordered. 

With  reference  to  the  local  statutory  and  common  law  of  Vermont, 
we  add  that  the  various  propositions  whicli  we  have  stated  have  not 
been  so  thoroughly  discussed  at  bar  that  we  venture  to  assert  that  our 
conclusions  in  reference  thereto  might  not  be  changed  on  further  con- 
sideration. Therefore,  we  do  not  intend  that  the  Circuit  Court  shall 
absolutely  accept  those  conclusinns.  We  leave  that  court  to  sift  out 
the  local  law  as  it  should  be  sifted  out,  notwithstanding  the  observa- 
tions whicli  we  have  made.  On  tliis  topic  our  only  decisive  holding  is 
that  the  defendants  were  entitled  to  the  explanations  for  which  they 
asked. 

The  defendants  assign  and  have  brought  to  our  attention  various 

other  alleprcd  errors.  Amonp;  the  rest  is  the  proposition  that,  when 
money  is  exacted  from  a  person  by  virtue  of  the  unlawful  retention 
of  his  ei-oods,  the  money  cannot  be  retained  by  whosoever  received  it. 
The  defendants  have  elaborated  this,  and  have  cited  numerous  author- 
ities. Of  course,  there  are  various  aspects  of  this  topic,  some  of 
which  require  that  there  should  have  been  a  protest,  others  that  the 
person  having  possession  of  the  goods  should  have  means  of  knowl- 
edge, or  even  know,  that  he  is  a  tort-feasor,  and  others  which  eliminate 
every  transaction  which  bears  the  aspect  of  a  fair  compronii>e,  t>r  of 
accord  and  satisfaction.  It  is  unnecessary  to  go  through  the  cases  cited 
on  this  topic,  which  has  been  summed  up  by  so  authoritative  a  work 
as  Perkins'  lltfa  Editum  of  Chitty's  Law  of  ^Contracts,  vol.  2,  941,  as 
follows: 

"It  is  likewise  nn  undoubted  pr<>i»(tsif ion.  that,  if  goods  be  wrongfully  tnkon 
or  retained,  and  a  sum  of  mone}'  be  paid,  merely  for  tbe  puiitose  of  obtaiiiiQg 
jjossesslon  thereof,  esi)ecially  If  it  be  paid  under  protest,  sucli  money  can  be 
reefiv  [  1  back,  not  on  tbe  ground  of  duress,  but  simply  because  tbe  pajrment 
tbereof  was  not  TOlaQtary.** 

It  is  to  be  noted  that  the  rule  applies  only  where  the  person  receiv- 
ing the  money  has  wrongfully  taken  or  detained  the  goods,  and  the 
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money  is  paid  merely  for  the  purpose  of  obtaining  possesnoo.  There- 
fore, it  is  plain  that  the  whole  topic  is  inapplicable  here,  because,  at  the 
time  the  promise  on  which  this  suit  was  brought  was  made,  neither 
the  plaint ifTs  nor  the  deputv  sheriff  were  tort-feasors.  Whatever 
might  have  l>ccn  the  fact  if  the  defendants  as  mortgagees,  if  they  were 
such,  had  demanded  possesssion  from  the  deputy  sheriff,  and  he  had 
refused  to  surrender  the  property,  the  situation  when  die  conversa- 
tion between  Burgess  and  Drew  occurred  was  simply  that  the  deputy 
sheriff  had  lawfully  attadied  the  logs  as  belonging  to  Goodhue,  no 
mortgagee  had  intervened,  the  claim  in  suit  was  an  lionest  one,  and  the 
right  to  attach,  even  if  there  was  no  lien,  was  also  clear  until,  at  least, 
a  mortgagee  mrs'lc  a  demand  on  the  depiitv  sheriff  or  the  plaintiflFs; 
so  that  tlie  fundamental  element  on  which  tiie  defendants  most  rely 
disappears.  Moreover,  the  transaction  has  the  aspect  of  a  fair  ar* 
rangement  throughout,  and  not  that  of  an  agreement  to  pay  money 
forced  by  a  wrongdoer. 

We  will  touch  only  very  briefly  on  what  remains,  observincf  at  the 
outset  that  we  see  no  error  in  the  case  except  what  we  have  already 
p(^intc(l  out.  The  defendants  make  the  point  that  the  fact  that  the 
attaching  officer  was  a  deputy  sheriff  could  have  been  proven  only  by 
the  record,  which  is  true ;  but  the  attempt  to  prove  tbat  fact  strictly 
was  withdrawn,  and  the  witness,  who  was  the  alleged  deputy,  was  al- 
lowed to  prove  that  he  was  acting  as  such.  This  is  not  only  within  the 
settled  practice,  but  there  was,  in  fact,  no  real  dispute  that  he  was 
what  he  assumed  to  be,  so  that  the  whole  topic  was  without  detrimeiiL 
Thus,  also,  the  question  whether  it  was  proper  for  the  plaintitls  to 
prove  by  oral  testimony  that  an  attachment  was  made  in  the  manner 
which  we  have  described  was  absolutely  trivial,  because  the  record 
evidence  of  the  attachment  is  in  the  case.  Likewise  as  to  the  exception 
with  reference  to  the  admission  of  evidence  to  prove  that  there  was  no 
di<;pnte  between  the  plaintiffs  and  Goodhue  about  the  amount  of  the 
claim ;  as  to  the  proposition  that  oral  testimony  was  not  admissible  to 
prove  that  the  attachment  had  been  discharged;  as  to  the  objection 
made  to  the  plaintiffs'  reading  from  the  statutes  of  Vermont  die  pro- 
visions regarding  attachments  of  personal  property  subject  to  mort- 
gages ;  and  as  to  the  exception  to  the  ruling  that,  under  the  laws  of 
A'crmont,  it  was  ncccssar}-  for  an  officer,  in  order  to  mnke  an  cffccttnl 
attachment  of  logs,  to  take  possession  of  them.  The  othcer  did  take 
JX>s^c^-i<'n  of  the  loj^s  in  the  manner  described  by  the  plaintitls,  so 
that  whether  or  not  it  was  necessary  for  him  to  take  possession  was 
unimportant  He  released  the  logs,  as  we  have  said,  and  they  floated 
beyond  the  jurisdiction  of  the  state  of  Vermont,  so  Uiat  what  was  the 
technical  way  under  the  Statutes  of  Vermont  of  formally  discharging 
an  attachment  was  also  unimportant;  and  all  the  topics  to  which  we 
thus  refer  were  cither  unimportant  on  the  real  issue  in  the  case,  or  so 
thoroughly  established  by  record  evidence  that  the  oral  proofs  could 
not  have  been  detrimental. 

To  sum  up  all  we  have  said,  we  are  not  impressed  with  the  fact  that 
there  is  any  error  in  the  record,  substantial  or  otherwise,  except  the 
failure  to  make  clear  to  the  jury  the  laws  of  Vermont  relating  toHens, 
and  the  application  of  those  laws  to  the  case  on  triaL   We  are  sure 
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there  is  no  odier  substantial  error;  but  the  one  pointed  out  is  sufficient 
to  entitle  the  defendants  to  prevail  before  us. 

The  judgment  and  verdict  are  set  aside;  the  case  is  remanded  to  the 
Circuit  Court  for  further  proceedings  consistent  with  our  opinion  pass- 
ed down  this  day ;  and  the  appellants  recover  their  costs  of  appeal. 


007  Fed.  217.) 

WORCB8TBR  BREWING  CORP.     RUETBR  it  CO. 

(Ciienlt  Court  of  Appeali,  Flnit  Cireolt  NOTember  14,  1907.) 

No.  724. 

1.  Tbadb-Mabks  and  Tbade-Namjbs— Wo&ds  Subject  to  Apfbopbiation— 

"STBRLnro." 

Although  the  word  "Bterllng"  is  ordinarily  descriptive  of  qtinltty.  and  Is 
not  popularly  used  In  connection  with  ale,  one  who  adopted  it  to  identify 
a  particular  manufacture  of  ale  may  be  entitled  to  protectUm  against  its 
us^'  by  iuiotiicr  iu  such  iiiuiuier  ss  to  create  confOBloii  as  to  the  origin  or 
identity  of  the  two  products. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toL  40,  Trade-Murks  and 
Trade-Namee,  U  6^  12. 

Tor  ottier  deflnStlona,  see  Words  and  Pliraaeffi  toL  7,  p.  0Q38b] 

2.  Sahx^uit  for  Infbinof.mt:nt— Right  to  ArcouNTiNO — Laches. 

Under  the  drcumstauces  of  tliis  case,  complainant,  aithougli  it  may  be 
entitled  to  an  Injanction*  Is  barred  by  Its  ladies  from  tbe  rigbt  to  an  ae- 
couritlng  for  profits. 

[Ed.  Note.— For  cases  tn  point,  see  Cent.  Dig.  vol.  4a^  Trade-Marks  and 
Trade-Names,  $  112. 

Lacbes  as  defuse  In  suit  for  Infringement,  see  notai  to  Taylor  v.  Saw- 
yer Spindio  Co.,  22  0.  GL  A.  211;  Ricbardson  y.  D.  M.  Osborne  ft  Co.,  36 
a  C.  A.  613.J 

Appeal  from  the  Grcuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Louis  W.  Southgate,  for  appellant. 

George  W.  Anderson  (Conrad  J.  Rueter,  on  the  brief),  for  ap- 
pellee. 

Before  COLT  and  PUTNAM,  Grcuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Jiidj^e.  This  is  a  bill  in  equity  to  restrain  unfair 
competition  regartluig  the  use  of  the  words  "Sterling  Ale"  in  connection 
with  ale  put  on  the  market  hy  the  respondent  below,  now  the  appellant. 
We  will  herein  call  the  complainant  below  the  complainant,  and  the 
respondent  below  the  respondent.  The  main  facts  arc  stated  in  the 
opinion  of  the  Circuit  Court  ordering-  a  decree  for  the  complainant  for 
an  injunction  and  an  account.  The  main  issue  arises  from  the  fact 
that  the  word  "Sterling"  is  claimed  to  be  one  in  common  use  and  ordi- 
narily descriptive  of  quality.  The  first  question  is  whether  the  injunc- 
tion should  be  affirmed,  and  the  second  is  whether  there  should  be  an 
account  of  profits. 

The  word  "Sterling,"  although  in  common  use,  and  although  ordi- 
narily descriptive  of  quality,  is  not  properly  used  in  connection  with  ale. 
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and  would  hardly  be  used  in  that  connection  except  for  some  special 
purpose.   For  such  special  purpose  the  compkunant  had  adopted  the 

word  in  connection  with  its  ale,  and  had  occupied  the  market,  and  its 
ale  had  become  known  in  the  trade,  tK:»th  wholesale  and  retail,  as  "Ster- 
ling Ale."  1  he  respondent  corpora  lion  was  organized  by  a  gentleman 
who  had  been  in  the  employment  of  the  complainant  selling  "Sterling 
Ale/'  and  who,  therefore,  understood  its  quality  and  the  value  of  the 
word  "Sterling"  in  connection  therewith.  The  respondent  made  no 
effort  to  make  known  to  the  public  the  difference  between  the  origin 
of  its  ale  and  the  origin  of  the  complainant's.  Therefore,  so  far  as 
the  injunction  is  concerned,  all  we  need  add  is  what  was  quoted  by 
Judge  Coxe,  in  an  opinion  given  in  behalf  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  in  Ludington  Novelty  Co.  v.  Leonard,  127 
Fed.  156,  62  C  C.  A.  269,  in  regard  to  a  word  of  a  somewhat  de- 
scriptive class,  as  follows: 

"If  tlic-  complainant,  or  Its  asslgutirs,  bad  not  brought  the  word  fnto  general 
use  aa  applicable  to  the  style  of  game  board  and  games  In  question  here,  it 
to  not  pKH>abt«  tbat  It  would  have  been  generally  so  used  or  understood,  or 
tbat  the  dtf endaots  would  bare  made  use  of  It  In  tbe  way  tiiejr  liaves.'' 

On  the  question  of  an  aocoiinting,  if  it  were  an  open  one,  we  might 
question  whether  on  principle  there  could  be  any,  inasmuch  as  on  tbe 
record  before  us  the  complainant  has  no  trade-mark  in  the  proper  sense 

nf  the  word,  so  tliat  the  respondent  has  not  availed  itself  of  what  was 
the  complainant's  property.  The  federal  statute  permitting  tlie  re- 
covery of  damages  by  a  bill  in  equity  relates  only  to  suits  on  patent*: 
for  inventions.  However,  in  Singer  Manufacturing  Company  v.  June 
Manufacturing  Company,  163  U.  S.  169,  204, 16  Sup.  Ct.  1002,  41  U 
Ed.  118,  which  invdhred  only  the  question  of  unfair  trade,  the  court 
expressly  directed  an  accounting  of  profits.  This  seems  to  settle  tbat 
there  may  be  an  accounting  wherever  the  ground  of  a  proceeding  in 
equity  is  the  same  as  that  at  bar. 

It  appears  that  the  respondent  sold  in  all  1«  ,G00  barrels  of  ale  under 
tlie  name  of  "Worcester  Sterling  .\le"  between  some  time  in  1900  and 
April  1, 1905.  What  has  been  sold  since  April  1, 1905,  the  record  does 
not  show.  We  might  well  suppose  that  the  master,  if  the  case  was 
sent  to  one,  would  conclude  that  all  the  ale  thus  sold  was  marketed 
on  account  of  the  use  of  the  word  ''Sterhng."  We  might  suppose 
this,  because  the  record  shows  that  the  complainant's  ale  thus  desig- 
nated has  a  peculiar  quality,  so  that  perhaps  the  unlawful  sales  created 
an  addition  to  the  respondent's  market  eqtial  to  tbe  number  of  barrels 
sold  which  bore  the  word  complained  of.  Consequently,  there  seems 
to  be  a  substantial  basis  for  an  accounting  so  far  as  the  sum  involved 
is  concerned,  and  the  question  which  the  record  presents  arises  out  of 
alleged  laches  on  the  part  of  the  complainant.  This  does  not  seem  to 
have  been  especially  considered  by  the  Circuit  Court,  except  as  it  de- 
scribed the  complainant's  delay  a^  blameworthy,  though  not  enough 
to  deprive  him  of  all  remedy. 

In  October,  1904,  notice  of  the  complainant's  claim  to  control  die 
word  "Sterling"  was  given  the  respondent.  This  bill  was  filed  on  No- 
vember 3,  1904.  In  July,  1903.  as  shown  by  the  testimony  of  Mr. 
Rueter,  he  not  only  purchased  at  Bellows  Falls  a  bottle  of  respondent's 


Digitized  by  Google 


WORCE8TBR  BUEWING  CORP.  Y.  KUETER  A  CO.  CG7 

"Worcester  Sterling  Ale/'  with  that  label  on  it»  but  he  also  then  stated 
that  it  was  an  imitation  brewed  in  Worcester,  siiowing  that  he  had  previ- 
ous Icnowledge  of  it.    He  was  the  vice  president  and  treasurer  of  the 

complainant  cor])oration.  Therefore,  as  he  made  a  report  of  the  facts  to 
the  directors  immediately,  the  corporation  must  be  charged  with  notice. 
Nevertheless,  no  warning  was  given  the  respondent  until  October, 
1904.  The  respondent  expended  approximately  $1,600  in  advertising 
its  "Worcester  Sterling  Ate,''  having  begun  tins  subsequently  to  May 
1,  1903.  It  is  plain  that  this  very  considerable  expenditure  in  the 
way  of  sipis  and  advertising  was  mainly  incurred  after  what  hap- 
pened at  Bellows  P'alls. 

The  main  fact  to  which  we  call  attention  in  this  connection  is  that 
it  is  to  be  presumed  that  the  respondent  was  acting  in  good  faith,  be- 
lieving that  it  had  a  right  to  use  the  word  "Sterling."  This  arose 
partly  from  the  fact  of  the  nature  of  the  word,  one  of  common  descrip- 
tion of  quality  in  certain  classes  of  goods,  partly  from  the  fact  that  in 
registering  its  Massachusetts  trade-mark  the  complainant  had  stated 
that  the  word  was  not  essential,  and  partly  from  the  advice  of  its  coun- 
sel. Under  these  circumstances  the  respondent  ought  not  to  be  a  suf- 
ferer by  reason  of  lack  of  diligence  on  the  part  of  tlie  complainant  in 
giving  warning,  either  with  reference  to  the  period  before  the  warning 
was  given  or  pending  a  reasonable  time  thereafter  to  ascertain  its 
legal  rights. 

If  the  case  had  been  free  from  doubt,  and  if,  consequentl\'.  the 
course  of  the  respondent  had  amounted  to  willful  piracy,  the  circum- 
stances to  which  we  have  rcierred  might  not  have  been  of  moment; 
but,  as  It  stands,  the  equity  of  the  complainant  as  to  an  accounting 
is  especially  weakened  by  the  fact  that  the  expenditures  made  by  the 
respondent  in  pushinsj  its  business  were  largely  after  the  complainant 
had  full  notice  of  the  infringement  in  the  manner  we  have  shown. 
The  delay  was  not  very  long,  a  little  more  than  a  year;  but  on  the 
question  of  laches,  tlie  length  of  the  delay  is  more  or  less  important 
in  connection  with  the  other  cu-cumstances.  Moreover,  it  is  difficult 
to  understand  how  the  oompkinant  could  have  had  knowledge  of  the 
facts  to  which  we  have  referred,  and  have  remained  quiet  for  more 
th:in  a  year,  except  on  the  hypothesis  that  it  impliedly  waived  the  in- 
fring-ement  for  the  time  being.  Quite  likely  the  complainant  under- 
estimated the  importance  of  the  business  done  by  the  respondent,  and 
had  no  intention  of  seeking  any  remedy  until  it  came  later  to  appreciate 
that  the  respondent's  business  was  increasing,  while  its  own  was  fall- 
ing off.  On  any  tiieory,  the  complainant  ought  not  to  benefit  at  the 
cost  of  a  loss  to  the  respondent. 

McLean  v.  Fleming.  96  U.  S.  245,  2.50,  24  L.  Ed.  828,  and  sequence, 
and  Menendez  v.  Holt.  128  U.  S.  514,  524.  9  Sup.  Ct.  143.  L.  Kd. 
526,  settled  the  rule  tliat  circumstances  may  sometimes  justify  an  in- 
junction while  the  delay  attending  the  proceedings  would  bar  an  ac- 
count of  profits ;  though  it  is  true  that,  in  these  cases,  the  periods  of 
delay  were  so  long  that  neither  of  them  offers  a  close  analogv  for  the 
case  at  bar.  In  Fairbank  Co.  v.  Lnckel  Co.  (C.  C.)  100  Fed.  49^. 
affirmed  by  the  Court  of  .Appeals  for  the  Ninth  Circuit,  11  (J  Fed.  3;i2. 
64  C  C,  A.  204,  it  was,  however,  observed  with  reference  to  the  length 
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of  time  which  may  make  laches  of  importance,  that  "it  will  necessarily 

depend  upon  the  intention  of  the  infrin^ier  whether  fraudulent  or  not." 
It  was  also  said  tint  it  was  donhtful  whether  fratidnlent  nVLcnuon  ex- 
isted on  the  part  of  the  respondent,  and  that,  "in  such  a  case,  laches 
for  a  much  shorter  period  than  that  which  in  fact  had  intervened  might 
have  been  held  sufficient  to  justify  the  denial  of  relief  by  way  of  ac- 
comtting."  Also  in  The  French  Republic  v.  Saratoga  Vichy  Com- 
pany, 191  U.  S.  427,  439,  24  Sup.  Ct.  145,  4S  L.  Ed.  247,  the  opinion, 
on  the  defense  of  laches,  gave  weight  to  the  fact  that  there  was  little 
evidence  in  the  record  of  any  purjinscd  fraud. 

Very  sensible  statements  of  die  rules  as  to  laches  are  found  in  Se- 
bastian's Law  of  Trade-Marks,  4th  Ed.  (1899),  at  pages  206  and  207. 
It  is  there  said : 

"Even  if  the  delay  has  not  been  such  as  to  disentitle  the  plaintiff  to  bis  In-' 
Junrtinn.  it  may  yet  obtain  some  indnljrence  for  th^  defendant :  as,  for  instance, 
the  lieruiihsion  to  dispose  of  the  wares  on  whicb  he  expended  money  In  conse- 
quence of  the  plaintiff's  delay.  Or  the  InJniMitloii  nuqr  be  granted  and  tlie 
aecount  of  prollte  or  damagw  by  wblcb  It  la  osnaUy  aoccunpuiied  withheld.'' 

A  powerful  inducement  to  deny  an  accounting  by  reason  of  laches 

was  spoken  of  by  Lord  Justice  Mellish  in  Ford  v.  Foster,  L.  R.  7  Ch. 

611,  0^3,  where  it  was  suggested  that,  instead  of  getting  profits  ac- 
cording to  the  practice  in  etjuity  covering  six  years  while  he  was  qui- 
escent, the  complainant  would  probably  get  from  a  jnrv  only  40  shil- 
lings damages,  on  the  ground  that  there  would  be  no  evidence  of 
specific  loss. 

It  is  suggested  by  the  complainant  that  its  delay  was  only  such  as 

was  necessary  to  enable  it  to  investigate  the  truth  before  involving  it- 
self in  litigation,  and  that,  also,  the  facts  known  to  it  in  Inly,  1903, 
did  not  justify  it  in  assuming  that  the  respondent  was  deliberately  us- 
ing its  trade-mark.  What  happened  at  Bellows  Falls  disproves  any 
such  necessity.  Whether  or  not  Rueter  supposed  the  expression  com- 
plained of  was  being  deliberately  used  is  of  no  particular  consequence* 
because,  if  it  was  Ming  innocently  used,  there  was,  at  least,  as  much 
occa'=;ion  for  giving  prompt  warning.  The  fact  is  that,  in  July,  1903, 
even  if  it  preferred  to  delay  litigation  for  any  just  reason,  the  com- 
plainant certainly  had  all  the  materials  necessary  to  enable  it  to  give 
the  respondent  prompt  notice. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  directions  to  enter  a  decree  for  an  injunc- 
tion only ;  and  the  appellant  recovers  its  costs  of  appeaL 


(157  Fed.  220.) 

GRINO  T.  BOTER, 

(Cimilt  Court  of  Appeals,  Third  Circuit   November  18,  1907.) 

No.  2a 

Collision— isteam  Vessels  Meeting. 

Libelant's  tog  Patton,  coming  up  the  Delaware  rlresr  at  ntgbt  witb  a 
tow  on  hor  starboard  side,  came  Into  collision  with  the  tup  Cnhill.  p.issdng 
down  with  a  eluiilar  tow.  The  master  of  the  Patton  testified  that  slwrt- 
]j  before  tbe  oolUslan  be  saw  tbe  wlilte  towiac  Usbta  of  a  tobb^  a  half 
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mile  ahead  of  him,  Init  ?;ppiTi^:  no  Pide  lights  he  was  unable  to  tell  which 
way  it  was  going.  He  eave  a  signal  of  one  whittle  and  ported  his  heim, 
ftnd  receiving  no  answer  he  signaled  again  and  again,  ported  and  still 
ret^ived  no  answer,  and  shortly  afterwards  the  Patton  was  struck  on  the 
port  bow  by  the  tow  of  the  Cahiil.  Held,  on  the  evidence,  that  the  lights 
seen  by  the  Patton  were  not  those  of  the  Gahlll,  but  of  another  tug  going 
up  the  river  with  a  car  float  which  passed  on  the  starboard  side  of  the 
Cahill  and  was  between  her  and  the  Patton  until  the  latter  ported;  that 
the  Patton  was  in  lauit  and  res^wnsible  for  the  collision  in  vioiuLing  rule 
3  of  tiie  Inland  Navigation  Ilules,  Act  June  7,  1897,  c.  4»  80  Stat  100  [U. 
8.  CJouip.  St.  ^901,  p.  2SS2],  which  requires  a  vessel  when  approaching  an- 
other whofsc  course  she  fails  to  understand  to  signify  such  fact  by  Several 
blasts,  or  role  8,  which  prohibits  an  overtaking  veasel  from  paaalng  wltta> 
out  the  consent  of  the  vesjw^l  overtaken. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig.  voL  10,  Ck)lH8iou,  §§  33-12. 

Sigzial^  of  meeting  vessels,  see  note  to  The  New  York,  80  O.  C.  A,  630.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 

District  of  Pennsylvania. 

For  opinion  below  see  130  Fed.  989. 

Henry  R,  Edmunds,  for  appellant. 

Alfred  Driver  and  Curtis  Tilton,  for  appellee. 

Before  DAIXAS  and  GRAY,  Circuit  Judges,  and  CROSS*  Dis- 
trict Judge. 

CROSS,  District  Judge.  The  libel  in  this  case  was  filed  by  Lewis 
Boyer,  managing  owner  of  the  tug  "John  B.  Patton,"  against  Charles 
Gring,  owner  of  the  tug  "Winfield  S.  Cahill,"  and  managing  owner 
of  the  barge  "Berks,"  to  recover  damages  to  the  tug  "Patton,  grow- 
ing ottt  of  a  collision  between  said  vessels  which  occurred  on  the  Dela- 
ware river,  nearly  opposite  Coopers  Point,  November  28,  1900,  at 
about  6  o'clock  in  the  evening.  Shortly  prior  to  tlic  accident,  the  tug 
"Patton,"  with  the  barge  "Empire  City"  in  tow,  had  started  from 
Point  Breeze  and  was  proceeding  up  the  Delaware  riVer  bound  for 
the  Gas  House  Wharf  at  Tioga  street,  while  the  tug  "Cahill,"  with 
the  barge  "Berks"  made  fast  to  her  starboard  side,  had  left  Pier  16, 
.  Port  Richmond,  Pliiladeli)hia,  and  was  coming  down  the  river  bnnTid 
fnr  Norfolk,  Va.,  but  intending  to  stop  at  the  Reed  Street  Wharf, 
Pliiladelphia,  for  another  barge  to  be  taken  in  tow.  The  "Patton"  and 
her  tow-  were,  at  the  time,  showing  proper  lights.  There  is  some  con- 
flict in  the  testimony  as  to  whether  the  bar^e  "Berks"  showed  a  green 
light  on  her  starboard  side,  but  we  think  the  weight  of  the  testimony 
shows  that  she  did  show  such  a  light,  and  that  as  a  matter  of  fact 
both  tugs  with  their  tows  were  properly  lighted  at  the  titne  <^f  the  col- 
lision. It  was  a  starlight  night,  but  dark.  There  was  a  light  breeze 
blowing,  and  the  tide  was  nearly  flood.  The  testimony,  as  is  not  un- 
usual in  collision  cases,  is  very  conflicting,  and  it  is  almost  impossible 
from  the  maze  to  ascertain  the  true  state  of  facts.  It  should  be  borne 
in  mind  from  the  outset,  however,  that  the  burden  of  proof  rests  upon 
the  libelant  to  show  that  the  "Caliill"  and  her  tow  were  in  some  material 
respect  at  fault,  wherebv  tbo  collision  was  caused. 

The  captain  of  the  "Paitun"  admits  that  he  saw  the  white  towing 
lights  of  what  he  swears  was  the  '  Cahili    aiiead  of  and  slightly  on 
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his  port  bow  when  she  was  about  hall  a  mile  distant ;  that  he  there- 
ai>on  gave  a  signal  of  one  blast  of  hts  whistle  to  denote  tliat  he  was 
keepinpf  to  the  rig-ht,  while  at  liie  same  time  he  ported  his  lielm  about 

two  {xiints ;  that  receiving  n<3  answer  to  his  s!£^!ial,  he  thereupon  f^avc 
another  blast  of  liis  whistle,  and  again  ported  his  helm.  He  also  ad- 
mits that  because  he  could  not  see  the  side  lights  of  the  boat  in  front 
of  him,  he  was  unable  to  tell  definitely  whether  she  was  going  up  or 
coming  down  the  river.  There  is,  however,  considerable  testimony 
in  the  case  tending  to  show,  and  which  we  think  does  show,  that  be- 
tween the  "Fatten"  and  the  "CahiH."  just  prior  to  the  collision,  there 
was  a  car  float  in  the  tow  of  a  tug  going  up  the  river,  and  in  order 
to  recoiicile  the  testimony  of  the  captain  of  tiic  "Patton"  with  the 
other  testimony,  we  are  compelled  to  conclude  that  the  towing  lights 
which  he  saw  ahead,  and  which  occasioned  him  to  give  the  warning 
whistles  above  referred  to,  were  the  mast  lights  of  the  tug  towing 
the  car  float,  and  not  those  of  the  "Cahill."  Indeed,  from  the  positions 
in  which  tlie  tugs  "Cahill"  and  "Patton"  must  have  been  at  the  time 
the  first  warninqf  blast  was  blow^n,  it  would  apparently  have  lieen  im- 
possible, owing  to  a  bend  in  the  river,  to  see  the  '"Cahill"  off  uie  port 
bow  of  the  "Patton"  where  the  captain  of  the  "Patton"  says  he  first  saw 
her.  The  captain  of  the  "Cahill"  testified  positively  to  passing  the 
car  float  on  his  starboard  side,  just  before  the  collision,  and  the  evi- 
dence reasrtnahlv  satisfies  us  that  it  was  the  intervention  of  this  car 
float  which  <>f)scured  the  side  lights  oi  the  "Cahill"  from  the  lookout 
of  the  •  Patton." 

We  deem  it  unnecessary,  in  this  connection,  to  refer  specifically  tc 
other  evidence  than  that  of  the  captain  and  mate  of  the  "Cabin,"  both 

of  whom  were  on  watch  at  the  time  of  the  collision,  and  who  testify 
that  the  "Patton"  came  out  suddenly  from  behind  the  cnr  float,  and 
that  when  tliev  saw  her  they  immediately  reversed  their  engine,  and 
did  everything,'  in  their  i)ower  to  prevent  a  collision.  Their  testimony 
in  this  respect  is  furlhern>ore  corroborated  by  an  uncontradicted  ad- 
mission of  the  captain  of  the  "Patton,"  made  only  a  week  or  10  days 
after  the  accident,  and  which  is  in  direct  conflict  with  the  evidence 
given  by  him  at  the  hearing.  The  admission  was  in  response  to  the  fol- 
lowing salutation,  addressed  to  the  captain  by  the  witness  who  testified 
to  the  interview:  '*!  am  glad  to  see  you  again.  I  heard  you  came  near 
drowning."  The  captain  answered:  "Yes;"  and  added:  "Well,  it 
was  an  unavoidable  case,  as  there  was  a  car  float  came  in  between  my 
boat  and  the  'Cahill/  or  it  would  not  have  ha|>pened."  The  witness 
also  testified  that  the  captain  said  nothing  about  whistles  or  lights. 
Tt  is  true  there  is  other  evidence  either  directly  conflictinq-  or  not 
readilv  rcconcilal)le  vvitli  the  above,  hut  the  same  might  be  said  of 
any  view  of  the  case  which  could  possibly  be  taken.  Accepting  then, 
as  we  do,  the  above  as  presenting  the  true  situation  of  affairs,  it  is 
obvious  that  the  "Cahill"  was  not  in  an3rwise  at  fatdt  The  captain 
of  the  "Cahill"  appears  to  liave  maintained  a  straight  course  llirotigb- 
out,  and  when  the  captain  of  the  "Patton"  ported  his  helm  to  pass  to 
the  starbnnrd  of  the  boat  in  front  of  him,  he  was  attempting  to  pass 
to  the  starboard  of  the  car  float,  and  not  of  the  "Cahill."  and  passing 
out,  as  he  did  from  the  stern  of  the  car  float  diagonally  across  tlie 
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riveri  he  suddenly  and  unexpectedly  encountered  and  collided  with  the 
"CahiU"  which  was  still  maintaininjr  her  course.  This  theory  would 
have  caused  the  X  ahill"  to  strike  the  port  bow  of  the  "PattOn"  at  about 

the  angle  at  wliich  it  appears  from  the  testimony  she  was  struck. 

This  disposes  of  the  case ;  but  another  view  of  the  testitiiony  mifjfht 
be  taken  whicli  leads  to  the  conclusion  that  the  "Patton,"  whatever 
be  said  of  the  "CahiU,"  was  at  least  measurably  in  fault.  As  already 
stated,  her  captain  admitted  that  he  did  not  know  which  way  the  boat 
on  which  he  saw  the  white  towing  lights  ahead  of  him  was  going  when 
he  twice  sounded  iiis  whistle  and  ported  his  helm.  In  acting,  there- 
fore, as  he  did,  he  clearly  violated  rule  3  or  rule  8,  Act  June  7,  180T. 
c.  t,  30  Sut.  100,  101  [U.  S.  Corap.  St.  1901,  p.  2883],  which  are  as 
follows : 

"When  steam  TMSels  are  approaching  each  other.  If  either  yessel  falls  to  un- 
derstand the  course  or  Intention  of  the  other,  from  any  cause,  tlic  \t'ssel  so 
in  doubt  shall  ininiodintely  »f?nlfy  the  snnio  by  giving  several  short  and  rapid 
blasts,  not  less  thnn  four,  of  tlie  Hteam  whistle." 

"When  steani  voss(>is  are  nmniiig  in  the  same  directiOiK  and  the  vessel 
which  in  iistern  sliall  desire  to  pass  on  the  riulit  or  starboard  hand  of  tlic  vps- 
sel  ahead,  she  shnil  t;ive  one  short  blast  of  the  stenni  whistle,  us  a  si;,'ual  of 
such  desire,  and  if  the  vessel  ahead  answers  with  one  blast  she  shall  put  her 
helm  to  port :  or  if  slie  shall  desire  to  pass  on  tlio  left  or  port  side  of  the  ves- 
sel ahead,  she  shall  give  two  short  blasts  of  the  steam  whistle  as  a  signal 
of  such  desire,  snd  If  the  vessel  ahead  answers  with  two  hiasts,  shall  pot  her 
helm  to  starboard :  or  if  the  vessel  ahead  does  not  think  It  safe  for  the  vesHel 
astern  to  attempt  to  pass  at  that  point,  she  siiali  immediately  aigolfy  the  same 
by  giving  eeveml  short  and  rapid  blasts  of  tt»  steara  whistle,  not  less  than 
four,  and  under  no  rlrriini«tan<H«*  shall  the  vessel  astern  attempt  to  pass  the 
vessel  abmd  until  such  time  as  they  have  reached  a  point  where  it  can  be  safe- 
ly done,  when  said  Tessei  ahead  wall  signify  her  willingness  hj  blowing  the 
proper  signals.** 

The  act  of  Congress  in  which  the  above  rules  appear  provides  that 
they,  with  other  regulations  therein  found  for  preventing  collisions, 
"shall  be  followed  by  all  vessels  navigating  all  harbors,  rivers,  and  in- 
land waters  of  the  United  States,"  with  certain  exceptions  which  need' 
not  be  mentioned  here,  as  they  have  no  applicability  to  the  present  situ- 
ation. Whether,  therefore,  the  boat  upon  which  the  captain  of  the 
"Fatten"  saw  the  mast  lights  was  going  from  or  coming  towards  bim, 
he  clearly  shows  himself  in  fault.  In  either  case  he  violated  a  pre- 
scribed rule  of  navigation,  for  he  admits  that  he  went  ahead  without 
receiving  any  answer  to  his  signal  in  total  ignorance  of  the  direction 
the  boat  in  front  of  bim  was  taking. 

Upon  the  whole  case,  then,  we  think  the  libelant  has  not  shown 
satisfactorily,  by  the  weight  of  the  testimony,  that  the  respondent's  neg- 
ligence caused  the  collision.  It  should  be  noted  in  this  connection  that 
the  fact,  if  fact  it  be,  that  the  "Cahill"  was  on  the  wrong  side  of  the 
river,  as  found  and  relied  upon  by  the  learned  judge  below,  was  not 
set  forth  in  the  libel  as  one  of  the  fn'f^"rifl'=!  of  complaint. 

The  decree  below  should  be  reversed,  with  costs. 
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(107  Fed.  229.) 

HICKUD  T.  UNITBD  STATES. 
(Circuit  Ooort  of  Appeals,  Eighth  dicDlt  November  4  1907.) 

No.  2.5S2. 

1.  C&iMiifAL  Law— Trial— DiRECiiON  of  Vebdict. 

Tbe  evidence  ia  every  criminal  case  should  be  sulBcleat  to  varrant  a 
reasonable  conclusion  of  tbe  defendant's  guilt,  otliarwlae  It  la  the  doty  Of 

the  c<»urt  to  Instruct  h  verdict  in  his  favor. 

lEd.  Note.— i)\>r  cases  In  point,  Bee  Cent.  Dig.  voL  14,  Criminal  Law,  H 
1727-1729.] 

2.  LAaowfT— Bufwci  a wcT  or  Bvioaiioi. 

A  verdict  of  convletioii  In  a  proaecutlon  for  larceny  held  not  sopported 

by  any  legal  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol  32,  Larceny,  il  164- 
lfl9.] 

In  Error  to  the  United  States  Court  of  Appeak  in  tlic  injian  Ter- 
ritory. 

P.  D.  Brewer  and  Guy  L.  Andrews,  for  plaintiff  in  error. 
T.  B.  Latham,  U.  S.  Atty. 

Before  VAX  DEV  A.NTER  and  ADAMS,  Circuit  Judges,  and  RIN- 
ER,  District  Judge. 

RINER,  District  Jadge.  The  plaintiff  in  error,  Ed  Mickle,  was  in- 
dicted by  the  grand  jury  sitting-  within  and  for  the  central  district  of 
the  Indian  Territory  for  the  larceny  of  lour  hogs,  tlie  property  of 
Enoch  Kindle.  The  indictment  was  returned  on  the  15th  of  Novem- 
ber, 1904,  and  charged  that  tlie  larcenv  was  committed  on  the  JMHh  of 
December,  1902.  A  trial  was  had  on  the  15th  of  March,  1905,  tbe 
plaintiff  in  error  convicted  and  sentenced  to  two  years  in  the  peniten- 
tial^'. He  filed  a  motion  for  a  new  trial,  which  was  overruled.  He 
then  took  an  appeal  to  the  United  States  Court  of  Appeals  in  the  In- 
dian Territory  (08  S.  W.  349),  which  affirmed  the  jud.piient  of  the 
trial  court,  and  the  case  is  brought  here  upon  a  writ  of  error  to  that 
court. 

Several  errors  are  assigned ;  but  in  the  view  we  have  taken  of  this 

case  it  will  only  be  necessary  to  notice  the  third,  which  is  as  follows: 
"Third,  the  court  erred  in  failings  to  instruct  the  jury  to  acquit  tlie  de- 
fendant." The  rule  is,  as  often  declared,  thm  this  court  \\  ill  not  weigh 
the  evidence  to  pass  upon  conflicts  therein,  but  will  look  into  it  only  to 
see  whether  there  was  error  in  not  directing  a  verdict,  because  there 
was  no  evidence  to  sustain  the  verdict  rendered.  We  have  carefully 
read  all  of  the  testimony  sulwnitted,  and  are  of  opinion  that  the  most 
that  can  be  said  for  it  is,  that  possibly  it  might  raise  a  conjecture  or 
suspicion  unfavorable  to  the  defendant.  But  evidence  only  sufhcient 
for  this  purpose  is  not  legal  evidence,  for  the  jury  must  be  governed 
by  the  evidence  of  facts  upon  which  the  suspicion  is  based,  not  bv  tlie 
suspicion  itself.  The  evidence  in  every  criminal  case  should  be  suffi- 
ctent  to  warrant  a  reasonable  conclusion  of  the  defendant's  guilt.  Oth- 
erwise it  is  the  duty  of  the  court  to  instruct  a  verdict  in  his  favor. 
vVlule  It  is  true  we  find  a  sutement  in  the  bill  of  exceptions  that  **the 
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above  is  all  of  the  evidence  offered  by  either  side  in  the  case,"  and  to 
which  statement  the  district  attorney  added  the  following :  "I  think 
the  foregoing  states  fairly  well  the  evidence  as  corrected  as  it  was 
given  in  the  trial  of  the  case" — ^yet  the  transcript  of  the  evidence  as 
contained  in  the  rccrird  does  not  siv'^rest  a  careful  or  accurate  steno- 
graphic report  of  the  testimony,  and  possibly  there  are  omissions  of 
evidence  uiK.m  which  the  able  and  learned  judge  of  the  lower  court 
acted.  However  this  may  be,  with  this  statement  in  the  record,  we 
are  governed  by  the  record  as  we  £nd  it.  Our  conclusion  is  that  there 
was  no  evidence  to  sustain  the  verdict  rendered,  and  that  the  trial 
court  should  have  instructed  the  jury  to  return  a  verdict  for  the  de> 
fendant. 

The  judgment  of  the  United  States  Court  for  the  Central  District  of 
the  Indian  Territory,  and  the  judgment  of  the  United  vStates  Court  of 
Appeals  in  the  Indian  Territory,  which  affirmed  the  judgment  of  the 
tnal  court,  are  reversed,  and  this  case  is  remanded  to  the  United  States 
court  for  the  Central  District  of  the  Indian  .  Territory,  with  instruc- 
tions to  grant  a  new  trial. 


(157  Fed.  230.) 

'    VIlZrER  MFO.  00.  v.  OTTB. 
(Clicalt  Court  of  Appeals,  Eighth  arculL   November  6,  1007.) 

Na  2»6M. 

Habtbb  ATfD  Servant— INJTTBY  to  Servant— Fellow  Sebvants. 

The  tact  that  a  foreman  la  charge  of  a  single  Job  of  work  being  done 
by  defendant  corporation,  wbo  worked  wltb  tbe  men  under  bim,  bad  tbe 

powor  to  hire  and  discharge  thoin  and  to  dim  t  their  movemeiitx  In  that 
particular  work,  did  not  erect  that  single  Job  Into  a  department  of  de- 
fendant's business  so  as  to  make  the  foreman  a  vice  principal,  but  he  re- 
mained a  fellow  servniit  with  the  men  under  him,  and  for  bis  negligence 
resulting  In  an  Injury  to  one  of  such  men  defendant  cannot  be  held  liable. 

[Ed.  Note.~l!'or  cases  in  point,  see  Cent  Dig.  voU  34,  Master  and  Serv- 
ant, H  422-^88. 

Wbo  are  fellow  servants,  see  notes  to  Northern  Pac.  B.  Oo.  Y,  Smith, 
8  a  a  A.  608;  Flippln  t.  Kimball.  81  Q.  a  A.  286.] 

In  Error  to  iht  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Ralph  W.  Bredcenridge  (Charles  J.  Greene,  on  the  brief),  for  plain- 
tiff in  error. 

Edson  Rich  (J.  C  Cook,  on  the  brief),  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Grcuit  Judges,  anu  RI- 
NER,  District  Judge. 

ADAMS,  Circiut  Judcrc.  Tlie  manufactnring-  company  was  engaged 
in  installiiii^  a  refn<^eralor  plant  in  a  brewery  in  Fremont,  Neb.,  and 
while  lifting  into  place  some  refrigerating  pipe,  Otte,  one  of  its  em- 
ployes, was  injured.  He  successfully  prosecuted  a  suit  for  damages 
in  the  court  below,  and  this  writ  of  error  is  brought  to  secure  a  re- 
versal of  the  judgment.  The  court  below  was  requested  at  the  close 
of  all  the  evidence  to  direct  a  verdict  in  favor  of  tbe  defendant  on  the 
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miind  that  if  there  was  any  negligence  it  was  the  negligence  of  a 
fellow  servant.   Instead  of  complying  witii  that  request  the  court  in* 

stnicted  the  jury  that  "the  person  in  charp^e  of  the  work  on  the  part 
of  the  defendant  [whose  name  was  Wright]  had  control  of  the  men. 
the  employment  of  the  men,  and  dischar^iiiL,^  ttiem  and  directinc^  them, 
and  for  that  reason  the  court  instructs  you  as  a  matter  of  law  luul  ne 
was  the  vice  principal,  ♦  *  *  and  not  a  fellow  aeryant"  It  will 
be  assumed  that  there  was  evidence  tending  to  show  the  facts  upon 
which  the  learned  trial  judge  predicated  his  conclusion.  There  was 
also  evidence,  which  is  undisputed,  that  Wright  was  the  foreman  in 
charge  of  the  men  on  the  job,  that  he  worked  with  them  doing  the 
same  manual  labor  which  they  did,  and  that  he  worked  under  the  im- 
mediate direction  of  a  man  by  the  name  of  Flemming»  who  was  the 
general  western  agent  of  the  defendant  company,  and  who  was  fre- 
qoently  at  Fremont  during  the  progress  of  the  work.  Wright  ordered 
OTie  or  the  six  men  working;-  with  him  and  under  his  direction  to  knock 
out  a  ^ny^port  which  was  holding  up  a  heavv  frame  of  refriL^^eratint^ 
pipes  aUnit  to  l>c  elevated  into  place  by  a  block  and  tackle.  In  obedience 
to  that  command  the  support  was  removed,  and  the  suspended  frame 
swung  and  lurched  in  some  way  unnecessar;^  to  specif  and  caught 
Otte  by  the  thumb  and  lacerated  it  so  that  it  had  to  be  amputated. 
The  negligence  charged  and  relied  upon  for  a  recovery  was  the  giving 
of  the  order  to  remove  tlie  support  suddenly  and  without  warning  to 
plaintitT. 

Tlie  logic  of  the  charge,  in  view  of  the  undisputed  evidence,  is  that, 
even  if  Wright  was  only  a  foreman  actually  working  with  a  gang  of 
men  under  the  immediate  direction  of  a  superintendent,  yet  if  he  had 
charge  of  the  work,  the  right  to  hire  and  discharge  men  for  that  work, 
and  to  direct  them  in  that  work,  he  was  a  vice  principal,  and  his  neg- 
ligence was  imputable  to  the  master.  The  evidence  d(X*s  not  disclose 
that  defendant  was  engaged  in  a  business  which  naiurally  or  reasonably, 
within  the  rule  laid  down  in  B.  &  O.  R.  R.  v.  Baugh,'l49  U.  S.  368, 
383,  13  Sup.  Ct.  914,  37  L.  Ed.  77%,  consisted  of  different  departments 
which  required  different  executive  beads,  or  that  there  were  any  such 
departments.  On  the  contrary,  so  far  as  disclosed  by  this  record,  the 
defendant  liad  one  business,  simple  and  indivisible  in  its  character, 
and  directed  as  usual  by  its  general  officers  or  agents.  There  i>  no 
proof  that  Wright  was  intrusted  with  the  management  and  super- 
vision of  defendant's  entire  business,  or  of  any  separate  department  as 
known  to  the  law.  He,  with  the  plaintiff,  was  engaged  at  the  time 
of  the  injury  to  the  latter  in  executing-  a  single  and  separate  piece  of 
work,  one  out  of  many  in  the  general  business  of  the  master ;  and  at 
the  time  of  the  injury  they  were  actually  working  together  in  doing 
the  act  which  produced  the  injury. 

In  these  circumstances  the  fact  that  Wright  had  actual  control  of 
the  crew,  the  power  to  hire  and  discharge  them,  and  to  direct  their 
movements  in  that  particular  work,  did  not  erect  that  single  job  into 
a  department  of  defendant's  business,  and  did  not  make  him  a  vice 
principal.  Alaska  Mining  Co.  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct. 
40,  42  U  Ed.  390 ;  City  of  Minneapolis  v.  Lundin,  7  C.  C  A,  344,  58 
Fed.  5d5;  United  Zinc  Companies  v.  Wright,  156  Fed.  571;^  Westii^ 
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house,  Church,  Kerr  &  Co.  v.  Callaghan  (C.  C.  A.)  155  Fed.  S97/  re- 
cently decided  by  this  court.  He  was  in  law  and  fact  a  fellow  servant 
with  the  plaintiff  in  the  construction  of  the  refrigerating  plant  in  ques- 
tion, and  the  risk  of  liis  negligenc/',  if  anv,  was  assumed  by  hh  co 
eniployes.  Anv  other  conclusion  would  make  every  separate  job  a 
separate  department  of  business  and  every  workman  whose  duties  em- 
Iwaoed  the  exercise  of  temporary  authority  over  his  fellows  a  vice  prin- 
cipal. Such  is  not  the  law.  Under  the  authority  of  the  cases  just 
referred  to,  the  plaintiff  was  not  entitled  to  recover,  and  the  court 
should  have  instrnctcd  the  jury,  as  requested,  to  find  a  verdict  for  de- 
fendant. The  judgnxiu  is  reversed,  and  the  caus^  reminded  to  the 
circuit  court,  with  directions  to  grant  a  new  trial 


(107  F«t  282.> 

HOBOAN  T.  BBNIDDUM  et  at 
(GIrcntt  Ooort  of  Appeals,  Foarth  Ctrcnlt  November  6k  19074 

No.  nt, 

BAITKBUPTCT— Ari'KALS— TlMK  K)H  TaKIMI. 

n  he  10  days  alIowe<l  l>v  Kaskr.  Act  July  I.  1806^  e:  6CU  I  2Ba,  80  Stat. 

553  ir.  R.  Conip.  St.  T-wn,  p.  343--'].  f*>r  tnkfnc  an  ni>i>pnl  from  n  jii.ljr- 
ment  aliuwing  or  rejectitig  a  claim,  cannot  be  extenUed  by  the  liliug  or  a 
p4  tition  for  rebeartng,  aft^  such  time  hns  expired,  nor  will  an  appeal 
lie  from  the  ruling  on  SQdi  a  petition  which  la  addremed  to  the  ditcie- 
tioQ  of  the  court. 

(K<L  Nota— Appeal  And  lerleir  in  bankroptcy  cases,  aaa  note  to  In  le 
Eggert,  48  a  0.  A.  9l] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia. 

This  case  was  heretofore  before  tlila  court  and  Is  fovmd  reported  In  145 

Fed.  46C,  7f!  C.  ('   \  'I'lie  orltrlnnl  ease  Involvod  tho  (iiiesticdi  of  whether 

a  certain  trust  deetl  made  by  tlie  Augusta  Tottery  Company  was  invalid  be- 
canee  the  same  conatltDted  a  preference  of  certain  creditors  over  others  of 
said  coriwrntlon.  This  court  held  thnt  tlin  i  rrforence  exlsteil,  and  the  deed 
was  invalid,  and  this  appeal  presents  for  tbe  consideration  of  the  court  tbe 
question  of  whether  the  lower  eonrt  erred  In  allowing  holders  of  bonds  of 
the  hanknipt,  secuml  under  the  mortfrage  thus  decim  al  IiM  alid.  to  prove  their 
claims  in  bankruptcy'  as  eouiroon  creditors.  iiotwith»tandiug  the  same  were 
not  filed  within  12  months  of  the  adjudication  of  the  bankruptcy.  Briefly 
stated,  the  referee  on  tlie  8th  of  March,  1905,  held  the  dofd  to  be  a  preference. 
On  the  17th  of  May,  1905,  the  district  court  reversed  that  holding,  and  this 
court  on  the  Ist  of  May,  190<>,  rendered  its  decision  reversing  the  lower  court, 
reported  as  above  stated.  Meantime  M.  I..  Henedum  and  John  A.  Howard, 
HIH-clal  receiver,  etc..  creditors,  whose  debts  are  In  dispute  on  this  appeal,  on 
the  nth  of  October,  19U5,  within  one  year  from  the  original  decision  of  the 
referee  holding  said  assignment  to  be  void  as  a  preference,  flleii  tlu  ir  proofs 
of  elaim  before  the  referee.  On  the  2«ith  of  July.  V.HM',,  n?ul  after  tl)e  man- 
date of  tills  court  liad  been  duly  certified  to  the  lower  court,  that  court  allow- 
ed the  said  Benedum  and  Howard,  special  receivers,  to  file  an  amended  proof 
of  their  said  claims,  and  on  said  2(ith  of  July.  lf>Of?,  duly  Hllowf^i  the  fsnme  In 
these  words;  "Upon  consideration  whereof  the  court  is  of  upuiion  that  the  .said 
John  A.  Howard,  receiver  as  aforesaid,  and  the  said  M.  L.  Beuediun,  should 
be  permitted  to  file  sold  pr(M>f.s  of  ( Inini  as  amendments  to  the  proofs  filed  by 
them  herein  on  the  lOtb  day  of  October.  1905.  It  Is  tiierefore  adjudged,  or- 
dsnd,  and  decreed  that  aald  dalms  be  filed;  Uiat  tbe  claim  of  Jolin  A*  Hoir* 
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afd,  rocelTOT  at  ■foramltf,  flmoantlng  with  Interest  to  date  t»  $1,731.75,  be  al- 
lowed as  a  debt  wlllioiit  priority  ac:ilii''t  the  estate  of  AupuPtn  Potton-  T'oTn- 
pauy,  bankrupt;  tbat  tbe  claim  of  said  M.  h.  Centdum,  amounting  witii  In- 
terest to  date  to  W.040.75.  be  allowed  as  a  debt  without  priority  against  the 

f'State  of  s:iid  bankrupt:  that  W.  Frank  Stout,  tlio  referee  to  whom  this  can?*' 
was  heretofore  referred,  be  and  he  la  hereby  directed  to  recast  the  dividend 
sheets  alroady  prepared  In  this  cause  so  aa  to  Include  the  clalma  hereinbefore 
ineutlonetl  and  In  due  course  to  cause  all  proper  dividends  thereon  to  l>e  pnld  " 
On  the  L'STh  of  August.  1900,  tbe  appellant  herein  filed  bla  petitions  before  the 
referee,  and  afterwards,  on  the  10th  of  Septeniber,  IfKlB.  before  thP  court, 
aaklng  a  reliearlne  of  the  order  allowing  said  claims,  and  prayine  tliat  the 
same  be  reJeote<l  for  the  reason  that  the  proof  thereof  was  not  filed  within 
the  time  prescribed  by  the  l>aukrupt  act,  and  also  l>ecau«e  the  claim*  were 
without  consideratl<m  dwmed  valuable  in  law,  and  void  as  to  bona  fide  cred- 
itors nf  fvTid  company,  Tlie  lower  cotirt  allowed  the  holders  of  said  debts  to 
answer  the  petitions,  and  refern^l  the  qut>stions  arising  thereon  to  the  referee. 
On  the  81st  of  October,  lOOS.  the  dlatrh't  court  entered  an  order  dlsndssini: 
the  p<»tft!nns.  nmnng  other  things  recltlu}?  that  the  appellant  had  failed  to 
present  proof  of  the  averments  made  in  the  time  required  by  the  order  of 
leference.  From  the  latter  order  this  sppesl  Is  taken. 

Scott  C.  Lowe,  for  appellant. 

Davfs  &  Davis,  Riley  &  Ritz,  and  Osman  E.  Swartz,  for  appellees. 

Before  PRITCHARD,  Circuit  Judge,  and  MORRIS  and  WAD- 
DILL,  District  Judges. 

WADDILL,  District  JurlLre  (after  stating  the  facts  as  above).  Two 
qucstinns  are  presented  for  consideration.  First,  whether  in  point  of 
fact  tiie  proofs  of  claims  were  presented  within  the  statutory  period; 
and,  second,  whether  the  appellant  has  within  the  like  period  taken  an 
appeal  from  the  decision  of  the  lower  court  allowing  the  claims. 

In  the  view  we  take,  it  is  unnecessary  to  decide  the  first  question 
raised,  thotig^h  in  passincr  it  may  he  sritd  that  it  would  seem  that  the 
holders  of  the  debts  should  be  afforded  opportunity  to  prove  their 
claims  as  common  creditors,  after  it  was  finally  adjudged  that  thev 
were  creditors  of  that  class.  Keppell  v.  Tiffin  Sav.  Bank,  197  U. 
356,  25  Sup.  Ct.  443.  49  L.  Ed.  700,  13  Am.  Bankr.  Rep.  552.  But 
whatever  may  be  the  correct  view  in  this  respect,  it  cannot  avail  to 
serve  the«;e  appellants,  as  manifestly  the  rippeal  from  the  order  allow- 
ing the  claims  was  not  taken  witliin  the  time  prescribed  by  the  statute. 
The  bankruptcy  act  of  July  1,  1898,  c  541,  §  25,  30  Stat.  553  [U.  S. 
Comp.  St.  1901,  p.  3432],  in  plain  terms  provides  that  from  orders 
allowing  or  rejecting  a  debt  or  claim  of  $500  or  over,  "such  appeal 
shall  be  taken  within  10  days  after  the  judgment  appealed  from  has 
been  rendered,  and  may  be  heard  and  determined  by  the  appellate 
Court  in  term  or  vacation  as  the  case  may  be."  This  appeal  should 
have  been  taken  within  10  days  from  the  order  of  2Gth  of  July,  1906, 
and  the  time  cannot  be  extended  by  means  of  a  petitkm  for  review  or 
rehearing  filed  more  than  a  month  thereafter.  To  do  so  would  be  to 
evade  the  statute  of  limitations  entirely.  The  fact  that  the  appeal  was 
taken  within  10  driys,  from  the  order  finallv  (!cn\incf  the  application 
for  a  rehearing  entered  on  the  31st  day  of  October,  1906,  canrio^  be 
used  to  bridge  over  the  period  from  July  to  October.  No  appeal  lies 
trom  an  order  rejecting  a  petition  for  rehearing  under  the  bankrupt 
"aw.   Sections  34  and  25  of  the  bankruptcy  act  prescribe  in  what  cases 
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appeals  may  be  had,  and  these  sections  manifestly  do  not  cover  sudi 
a  case  as  this.  Loveland  on  Bankruptcy,  §§  302,  314.  Assuming 
that  the  appellant  relies  on  the  rules  and  practice  in  equity  causes  as 
controlling  in  the  matter  of  taking  this  appeal,  he  is  clearly  without 
remedv.  as  it  is  well  settled  that  inasmuch  as  petitions  for  rehearing 
are  addressed  to  the  sound  discretion  of  the  court,  no  appeal  lies  from 
an  order  refusing  the  same.  11  Bates,  Eq.  Pro.  686 ;  Steines  v.  Frank- 
lin, 14  Wall.  15,  20  L.  Ed.  846 ;  Buffington  v.  Harvey,  96  U.  S.  W, 
24  L.  Ed.  381;  Boescfa  Graff/133  U.  S.  699, 10  Sup.  Ct.  378,  33  L. 
Ed.  787. 

The  decision  of  the  lower  court  is  plainly  right,  and  should  be  af- 
finiied. 
Affirmed. 


(167  Fed.  234.) 

OITvL  V.  AUSTIN. 
(Clivolt  Court  of  Appeals,  First  Circuit  November  21,  1007.) 

No.  602. 

OouRTs— CiBOurr  Courts  of  Aitkals— Rules  of  Dkctston  mM  BRrwm  TWO 
Giucaa  COUBTS  of  Appsals  in  Dupfbbicnt  Cibouits. 

In  accordance  with  the  imictlce  in  this  circuit  to  follow  fbe  dedslons  of 
other  Circuit  Courts  of  \]  im-i)s  whenever  they  may  properly  form  a  prec- 
edent, Eldman  t.  Tilghman,  136  Fed.  141,  69' C.  a  A.  139,  Is  followed  on 
a  question  of  the  construction  of  the  itatatea  with  reference  to  the  war 
revenue  tax  on  legacies. 

ISd.  Mote.— For  caiea  in  pointy  ne  Cent  Dig.  toL  13,  GoortSk  H  327, 828.] 

In  Brror  to  the  Qrcuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

William  H.  Garland,  Asst  U.  S.  Atty.  (Asa  P.  French,  U.  S.  Atty., 
and  J.  C.  McReynolds,  Special  Asst.  Atty.  Gen.,  on  the  brief),  for 
plaintiff  in  error. 

James  \V.  Austin  and  Francis  C.  Welch,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  AirDRXCH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  writ  of  error  involves  tlie  same 
question  of  statutory  construction  with  reference  to  tite  war  revenue 

tax  on  legacies  which  was  passed  on  adversely  to  the  I  mited  States  by 
the  Circuit  Court  of  Appeals  in  the  Second  Circuit  in  Eidman  v.  Tilgh- 
man,  136  Fed.  I  ll ,  C.  C.  A.  139,  decided  on  February  24,  1905.  It 
is  true  there  is  another  question  involved  here,  whether  or  not  the 
legacy  on  which  tlie  tax  was  assessed  ever  became  effectual ;  but  tliat 
we  can  pass  by.  0dman  v.  Tilgfhman  was  affirmed  by  a  divided  court 
in  203  U.  S.  580,  27  Sup.  Ct.  779,  51  L.  Ed.  32n.  It  is  also  said  that 
the  same  question  was  decided  against  the  United  States  by  the  Circuit 
Courts  of  Appeals  for  the  Third  Circuit  (McCoach  v.  Philadelphia 
Trust.  Safe  Dep^>sit  &  Ins.  Co.,  142  Fed.  120>»  and  the  Seventh  Circuit 
(United  States  v.  Marion  Trust  Co.,  113  Fed.  301,  74  C.  C.  A.  439); 
also  by  a  divided  court  in  McCoach  t.  Nonis,  205  U.  S.  539,  27  Sup. 

»73  C.  C.  A.  610. 
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Ct.  793,  51  L.  Ed.  921.  Inasmuch  as  all  these  dectskms  were  against 
the  United  States,  we  have  not  had  occasion  to  verify  what  is  claimed 
with  reforenre  to  those  in  the  Third  and  Seventh  Circuits.  The  judg"- 
ment  of  the  Circuit  Court  now  brought  before  us  for  review  was  m 
harmony  with  the  result  in  Eidman  v.  Tilg^hman.  Under  the  circum- 
stances, it  seems  of  no  advantage  for  us  to  express  any  opimoii,  and, 
perhaps,  it  would  be  presuming^  for  us  to  do  so.  It  is  enough  that  we 
refer  to  our  practice,  as  stated  many  times,  with  reference  to  our  dis- 
position to  follow  decisions  of  the  Circuit  Courts  of  Appeals  in  other 
circuits  whenever  they  can  form  a  precedent.  In  accordance  witii  that 
practice,  we  hold  that  the  United  States  cannot  prevail, 
The  judgment  of  the  Circuit  Court  is  aiiirnied. 


MEMORANDUM  DECISIONS. 


ass  M.  lOSl.) 

ATLANTIC  COAST  LTXB  R.  CO.  v.  UN1TE3D  STATES.  fCTrrnlt  Oourt  of 
Apiieals,  Fourth  Circuit.  November  22,  1907.)  No.  7M.  In  Error  to  the 
Dl«tr!ct  Court  of  the  United  States  for  the  Bflstem' District  of  North  Carolina. 
For  opinion  below,  Boe  ir.3  Fed.  OlS.  Geo.  B.  Elliott,  for  plnintlfT  In  error. 
Jj.  Sf.  Walter,  Sp.  As.st.  U.  S.  Atty.,  and  Harry  Skinner.  U.  S.  Atty.  Before 
PRITCHARD,  Circuit  Judge,  and  MORRIS  and  WADDILL,  District  Jodgesi 

PER  CURIAM.  Upon  an  Inspection  of  the  record  In  tbls  case  it  appears 
thnr  writ  of  error  wns  Impmvfrlpntly  trrnntcd.  in  that  tbcro  was  no  final 
Judgiueitt  In  the  court  below.  The  writ  of  error  Is  therefore  dismiascd,  axtd 
tlia  IMatrict  Oourt  wlU  i»roceed  with  the  case  according  to  law* 


(156  Foil.  1022.) 

CHOUQUETTB  t.  MEXICAN  CENT.  BY.  CO..  Limited.  (Circuit  0>ort  of 
Appeals,  Fifth  OTrcult.  November  26,  1007.)   No.  ],4Ti.  In  Error  to  the 

CIr<  lilt  Court  of  the  I  nited  States  for  the  Wostom  District  of  Toxas. 

Ik  W  allace  and  J.  A.  Buckler,  for  plalutlfl  in  error.  T.  A.  Falr^  and  Watera 

Davis,  for  defendant  In  error.  Before  PARDEB,  McOOBMICK,  and  BHEL- 

BY,  Circuit  Judfres. 

PER  CURIAM.  The  Judjnnent  of  the  Circuit  Court  Is  rerrrsed,  and  the 
cause  Is  remanded,  with  instructious  to  dismiss  the  suit,  without  prejudice 
to  an  action  in  any  court  willing  and  conii>etent  to  administer  relief  under  the 
laws  of  Mf>\i(x>.  See  Mexican  Central  Kailway  Comi»flny,  Ltd..  v.  J  W.  R  k- 
mun.  Guaitiiun.  etc..  2<»5  U.  S.  'uiS,  27  Sui>.  Cl.  791,  iil  L.  tkl.  ICO;  Slater  v. 
Mexican  Central  National  Railroad  Com|!anj%  194  r.  S.  120.  24  Sup.  Ct  681, 
48  U  Jtid.  mnk  The  costs  of  this  court  to  be  paid  hj  the  plalntUI  in  ecror. 


(166  Fed.  1022.) 

CONTINUOUS  GLASS  PLATE  CO.  r.  PRESSED  PRISM  PLATE  GLASS 
(X>.  (Circuit  Court  of  .Vppcals,  Third  Circuit.  October  2.  1007.)  No.  1.07T. 
Appeal  from  the  Cinuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania.  Tliomas  W.  Bakcwell,  for  app^lee^  Oanae  dlsnlaae^  VB* 
der  rule  10.  See  160  Fed.  (GL  C)  36& 
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<16e  Fed.  1022.) 

LOCISVILLE  &  N.  R.  CO.  t.  LAOT.  (Circuit  Court  of  Appeals,  Flftli  Clr- 
«alt.   Norember  18.  1907.)  No.  1,7S0.  In  Error  to  th«  Clrcnlt  Oourt  of  the 

T  nltPd  Stntpf-  f  r  the  Southern  District  of  Alabanin.  n.  T..  f?m!th  nnd  H.  T. 
Smith,  for  plaiutiff  in  error.  J.  W.  McAlpine,  M.  Robluson,  and  O.  B. 
Hamilton,  for  defendant  In  error.  Before  PABDBB  and  8HELBT«  Olrealt 

Jadfes.  and  BURNS.  District  Judge. 

PER  CURIAM.  'Phis  raw  was  submitted  to  the  Jury  In  accordance  with 
the  opinion  and  Judguit-nt  of  th\s  court  in  Lacj'  v.  Ix)ul8vllle  &  Nashville  R. 
C©.,  152  Fed.  134,  31  C.  C.  A.  352;  and  we  find  no  reversible  error  assigned  or 
apparent  In  the  prrN-.N^lln^  of  the  trial  court  in  tbe  last  trial  Of  tiM  caM^  and 
we  therefore  allirm  Uiu  Judgment,  rendered. 


aS6  Fed.  1022.) 

LUTCHiat  &  MOORE  LUMBER  CO.  t.  KNIGHT  et  al.*  (Circuit  Court  of 
Appealn.  Fifth  Circuit.  December  10,  1907.)  No.  1,629.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Louisiana. 
J.  D.  Wilkinson  and  Geo.  E.  Holland,  for  plaintiff  in  error.  A.  J.  Murff 
and  M.  J.  Cunnlnieiiani,  Jr.,  for  defendants  In  error.  Before  PARDEB^  Me* 
CORMICK,  and  SIIELRY.  Circuit  Jndgeg. 

PER  Cl^RIAM.  After  a  thorough  and  attentive  consideration  of  the  ques- 
tions ralsetl  on  this  writ,  we  are  of  opinion  that  the  matters  of  defense  relied 
upon  by  plnintiflT  in  error  on  the  trial  below,  in  so  far  as  they  were  not  given 
consideration,  were  of  an  equitable  nature,  not  cognisable  in  a  COUrt  of  law. 
We  therefore  affirm  the  jodj^ent  of  the  Circuit  Court. 


(156  B  ed.  1022.) 

MBIROPOLITAN  LIFE  INS.  CO.  v.  TALHOTT.  (Circuit  Court  of  Ap- 
peala*  Fifth  Giivalt.  Deeember  3.  1907.)  No.  l.GOO.  In  Error  to  the  Circuit 
Court  of  the  T'nltcHl  Stntos  for  the  Northern  District  of  Texan.  Maurice  E. 
Locke  and  Eugene  P.  Locke,  for  plaintiff  In  error.  Wendel  Spence,  for  defend- 
ant In  error.   Before  PARBBB,  McCOBMICR,  and  SHELBY,  Clrcnlt  Jndgee. 

PER  cr  KTAM.  Ttie  Jndgmeot  of  tbe  arcnit  Court  la  affirmed.  See  142 
Fed.  aOi,  74  C.  a  A.  20. 


(156  Fed.  1023.) 

MEXICAN  CENT.  RT.  CO..  Limite<l.,  v.  ECKMAN.  (Circuit  Court  of  Ap- 
I>enl8,  Fifth  Circuit.  NovtiulHT  20,  1!K)7.)  No.  1.475.  In  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of  Texas.  T.  A. 
Falvey  and  WafiM-s  Davis,  for  jilalntiflT  in  error.  Coo.  K.  Wallace,  for  dofond- 
aut  in  error.    Betore  PARDEE,  McCOiiMICK,  and  SilKLiiY,  Circuit  Judges. 

PER  CTTRTAM.  Ooneldering  the  answer  of  tiie  Supreme  Oonrt  of  tbe 
tTnIte<l  Stafft!  to  the  questions  heretofore  certified  lu  this  case  fsce  ^lexlran 
Central  Railway  Co.,  Ltd..  v.  J.  W.  Eckman,  Gnardlan,  etc..  205  U.  S.  538, 
27  Sop.  Ot  791,  61  If.  Ed.  020,  and  the  case  of  Slater  Mexican  Central  Na- 
tional Railroad  Company.  104  U.  S.  120.  24  Sup.  Ct.  r,.Si,  43  L.  E<1.  900).  the 
Judgment  of  tbe  Circuit  Court  is  reversed,  and  this  cause  la  remanded,  with 
Inetnicttons  to  dismiss  tbe  same  at  the  coeti  of  the  plaintiff  below,  bnt  wltboot 
prejudice  to  an  a*  tion  In  iiiiy  court  willing  and  competent  to  adnilulater  relief 
under  the  laws  of  Mexico. 


(156  Fed.  1023.) 

ROLLER  V.  BURKEOT  et  al.  (Circuit  Court  of  Appeais.  Fifth  Circuit. 
November  2C,  1907.)   No.  1,553.   Appeal  from  the  Circuit  Court  of  the  United 
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States,  for  the  Ehtstern  District  of  Louislnna.  Thos.  J.  Gibson.  Hiram  Glass, 
W.  L.  Bste«.  Jno.  J.  Kfnp.  and  C.  K.  UeU.  for  nppollant.  Chas.  S-  Todd,  for 
appelloes.    Before  PAUDEK,  McCOIt.MICK,  and  SIIF.LBY,  Circuit  Judges. 

PBR  CURIAM.  This  appeal  to  dtoiuiMed,  on  the  autbority  of  Menge  t. 
Warrinor.  ^20  Fed.  81 H.  fTT  c.  c.  A.  432,  and  Oajr  T.  VttM,  14*  Fed.  m  75 
Ob  C  A.  tHi7.  and  autlioriUes  there  cited. 


006  F0d.  lofia.) 

WAGGONER  et  nl.  r.  NATIONAL  BANK  OF  COMMERCE  ct  al.  (Clrcnlt 
Court  of  Appeals,  Fifth  Circuit  November  26.  1U07.)  No.  1,718.  Appeal 
from  the  Clrenlt  Omut  of  the  United  States  for  tbe  Nortbeni  Dtotrtct  of 
Texas.  W.  O.  Dnvis  and  Sam  J.  Hunter,  for  oppellirirs.  j  IT.  Banvi'^p.  Tr, 
Geo.  £.  Miller,  and  F.  £.  Dycus.  for  appelleea  Before  FAKD££^  McCOH- 
MICK,  and  8HJDLBY,  Ctrenlt  Judges. 

PER  CURIAM.  Tin's  is  tlie  se<X)nd  nppenl  In  this  case.  The  decree  ni  v. 
before  us  seems  to  be  in  accordance  with  our  views  as  expressed  in  our  former 
opinion  (143  Fed.  53,  74  C  C.  A.  207),  and  In  the  matters  not  passed  upon 
in  the  former  appeal  seems  to  be  correct  It  is.  however,  somewhat  involred. 
and,  as  it  is  suggested  that  under  one  aspect  of  the  decree,  it  might  permit  a 
double  recovery  on  the  Coflfey-Neal  chattel  mortgage,  it  is  amended  by  limit- 
ing the  full  recovery  by  the  National  Bank  of  Commerce  and  the  Bank  of 
America,  as  against  W.  T.  Waggoner  and  Robert  Iloussels,  to  the  sum  of 
$13,337.60.  together  with  10  per  cent  interest  tbeivtai  from  date  of  decree, 
that  being  the  full  amount  secured  bf  laid  dwttel  mortgiff*;  and,  as  tins 
amended,  tbe  decree  Is  affirmed. 


(106  M.  im) 

ZARAFONITIR  of  al.  v.  UNITED  STATES.*  (Hrcult  Court  of  Appeal? 
Fifth  Circuit  December  10.  19U7.)  No.  1,717.  In  Error  to  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  District  of  T^as.  Yancej  Lewto  and 

Nelson  rhllUr-^  for  plnintilTs  In  error.    Wm.  H.  Atwell,  U.  8.  Attj.  B^Pe 

PAJU>ER,  M(  (  ORMICK,  nnri  sniCLBY,  Circuit  .ludees. 

PKli  CURIAM.  Notwitiistauuing  the  exhaustive  l)ricf  lilpd.  we  adhere  to 
our  conclusions  in  this  case  when  it  was  t>efore  tlie  ouuri  it  a  former  term 
(Uniteti  sr.itps  v.  z.-ir.-ironidf  ct  ji!..  ISO  Fed.  97,  80  C.  O.  A.  <Ul> i  and  tbeiodg- 
ment  of  tha  Circuit  Court  is  uUirmed. 


*Bebearlnt  denied  January  21, 1M& 
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ABATEMENT  AND  REVIVAL 

Judgment  aa  bar  to  another  action^  see  "Judgment,"  f  3. 

Pleas  in  abatement  in  criminal  prosecution,  see  "Criminal  Law,**  |  ^ 


ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands  or  easements  for  public  use,  see 

"Eminent  Domain,"  §  1. 
RigtitB  in  streets  in  cities,  see  "Municipal  Corporations,"  |  1. 


ACCIDENT. 

Cause  of  death,  see  "Deatb,"  {  L 


ACCOMPLICES. 

Testimony,  see  "Criminal  Ijiw,"  §  JL 


ACCORD  AND  SATISFACTION. 

See  "Release.** 


ACCOUNT. 

Accounting  as  to  proflts  in  suit  to  restrain  unfair  comi)etition,  see  "Trade- 
Marks  and  Trade-Names,"  {  2. 


ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions,"  f  L 


ACKNOWLEDGMENT. 

Oporatfon  and  effect  of  admissions  as  evidence,  see  "Evidence,"  f  3. 
Operation  and  effect  of  admissions  as  ground  of  estoppel,  see  "Estoppel,"  i  1. 


ACTION. 

Accrual,  see  "Limitation  of  Actions,"  i  L 

Bar  by  formor  ndjudlcatlon.       "Judgment,"  §  3,^ 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  i  2. 

Limitation  by  statute,  see  "Limitation  of  Actions." 
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682  M  C.  C.  A.  SEFOBTS. 

State  lof^islation  nfrocting  equMilile  defenMi  la  actSon  at  law  In  Unlteil  State* 
court,  see  "Courts."  i  2, 

JiMont  Mieeen  portiet  In  pwrttmOmr  rMkmt, 
See  *'Attmj  and  Cltent,*'  I  2;  "Master  and  Servant,"  f  & 

Actions  by  or  agaUutt  particular  classeg  of  person*. 

See  "Brokers,"  §  2;  "Carriers,"    2;    iieceivere,"  i  2. 
Foreign  insurance  companies,  see  "Insurance,**  1 1. 

Particular  causcft  or  ffrounds  of  action. 

See  "Death,"  I  1 ;  "Fraud.  "§2;  "Insurance^" |3:  "MegUgence,** S 2 ;  "Wasta.* 

Bond  of  depositary,  see  ''Depositaries." 

Broker'a  eommlsslons,  see  **Broker8,*'  f  2. 

Death  cnns*^!  by  oi)eratlon  of  railroad,  see  **Eailzoada»*'  fl  1-9, 

Death  of  passenger,  see  "Carriers,"  i  2. 

Infringement  of  copyrl^^t  Me  **Ob|)yrlghta,*'  |  2. 

Tnfrlnpompnt  of  pntent.  see  "PnftMits,"  5  5. 

Personal  Injuries,  see  "LandloiU  and  Tenant,"  |  2;  "Master  and  Senrant,**  { 
6;  ntallroeda**'  H  1*  2. 

Serrlces  of  attorney,  see  "Attorney  anrl  Client,**  §  2. 

Taking  of  or  Injun^  to  property  in  exercise  of  power  of  emiuent  domain,  lee 

**Binlnent  Domain,**  I  1. 
Uufair  couipetition  lu  tnnio,  sop  '^TradeoMarlu  and  Trade-NamMb"  |  2. 
Unpaid  taxes,  see  'Taxation, "  i  I. 

PmrHeiHiar  farmt  of  ueUon, 

See  "HUectment" 

PtuiieuktrfarmB  of  tpeeial  reHtf» 

See  ••Divorce":  "Injunction**;  "Quletinf  l^tle." 
Alimony,  see  ••Divorce,"  §  2. 

Cancellation  of  written  instrument,  see  "Cancellation  of  Instruments.** 
I »eteriiiiiiation  of  adverse  claims  to  real  property,  see  **Qllletlng  ^ntle.* 
Uemoval  of  cloud  on  title,  eee  "Quieting  Title.'* 

PartUayXm'  proeeedingB  in  uetkm. 

See '^Damages" ;  "Evldertc'e" ;  "Judgment";  ''Ltmltatloii  of  Actkma**;  *Tleid> 
Ing**;  "Hemoval  of  Causes" ;  "Trial." 

Particular  remedies  in  or  inoidont  to  ocUomt^ 
See  "Injunction'*;  ''BeceWers**;  "Tender." 

Proeeedlnga  in  eweroUe  of  fpeojol  or  UmUed  fmritdlctkmo. 

Criminal  prosecutions,  see  •'Criminal  Law." 
Suits  in  equity,  see  "ISquity." 

Reviow  of  proceetflivs. 
See  *'AppeaI  and  Brror** ;  "Banlty,"  I  4;  ''New  Trial.*' 

9  I,  Joinder,  splitting,  oonsolidation,  and  ••▼eraaM. 

Under  Rev.  St.  <  921  [U.  S.  Comp.  St.  1901,  ii.  6851.  whicti  antliorlMS 

federal  mnrts  to  cousolklute  •*c-auses  of  a  like  natiiro  or  relatlvo  tljc 
same  qucHiiun,"  a  Circuit  Court  has  power  in  Its  discretion  to  coik^li' 
date  for  trial  separate  actions  brought  against  a  railroad  onniiany  to 
r«'(  nvct  for  Uir  death  of  persons  who  were  killed  at  the  same  time  and 
in  tbe  same  manner. 

Diggs  v.  Louisville  ft  N.  R.  C9o.,  1S6  Fed.  064;  Donnaway  Sans. 
Id.   84  a  a  A.  3M 
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ADEQUATE  REMEDY  AT  LAW. 

EBect  on  jurisdiction  of  equity,  see  "Equity,"  (  L 


ADJUDICATION. 

Ot  beskniptcy.  see  "Bankruptcy/'  i  L 
Of  courts  In  frenenil,  aee  Tourts.*'  |  1. 

Operation  and  effect  of  former  adjudication,  see  ".Tudgment,**  I  St 


ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  ft  3» 
Of  property  by  receiver,  see  "Receivers,"  |  1. 

ADMIRALTY. 

See  "Collision" ;  "Shipping." 

ADMISSIONS. 

As  evidence  In  civil  actions,  see  "Evidence,"  ft  2. 


ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 


ADVERSE  POSSESSION. 

See  ••Limitation  of  Actions." 

S  1a   Nature  and  reqniaites. 

If  one  clHlmlng  under  an  assurance  of  title  defluinp:  boundaries  place  a 
tenant  In  possession  witliout  limiting  lilui  to  any  di-tinite  part,  tlie  ten- 
ant's possession  will  extend  to  the  landlord's  boundaries,  although  the 
land  actually  occupied  is  but  a  small  part  of  the  whole. 

— liell  V.  North  Aiiiericau  Coal  &  Coke  Co.,  155  Fed.  112  

84  C.  C.  A.  QQ 

Under  Shannon's  Code  Tonn.  8  4450,  possession  of  land  uuder  assurance 
of  title.  If  continued  for  seven  years,  operates  not  only  to  bar  an  action 
on  a  superior  title,  but  to  devest  that  title  and  vest  it  in  the  adverse  hold- 
er: but,  on  the  other  hand,  iK)S8e88ion  without  color  of  title  continued  for 
seven  years  gives  a  mere  right  to  defend  against  the  title  so  long  as  the 
possessiou  is  actual  and  coutinuous.  under  sci-tion  44r>8,  which  provides 
that  no  person  shall  have  any  action  for  any  lauds,  but  within  seven  years 
after  the  rif?ht  of  action  has  aciTued,  and  such  right  is  lost  the  moment 
the  possession  is  abandoned.  Ileuce,  under  such  statute  as  construed  by 
the  Supreme  Court  of  the  state,  where  one  In  possession  of  land  without 
color  of  title  attorned  to  another  who  had  made  entry  from  the  state 
Of  a  definite  tract,  including  his  own.  and  agree<l  to  hold  possession  of  the 
whole  for  his  landlord,  the  elToct  was  an  abandonment  of  bis  own  posses- 
sion, and  from  that  time  his  possession  was  that  of  bis  landlord  and 
referable  to  the  entry,  and  extende<l  to  the  wliole  tract,  although  there 
was  no  extension  of  his  actual  inclosure, 

—Bell  V.  North  American  Coal  &  Coke  Co.,  1^  Fed.  112  

M  0.  C.  A.  §Si. 
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When  a  tenant  Is  in  po&«t-;siMn  of  a  deflnlte  part  nf  a  Tarser  tract  of 

land,  the  pcMisessloii  will  not  avail  tlie  landlord  beyond  the  iwrt  so  claimed 
and  beld. 

—Bell    Morth  Americaii  Goal  ft  Ooka  Qo^  165  Fed.  712  

8«  a  a  A.  60 

AFFIDAVITS. 

Particular  proceedinya  or  i»ttrjKMC«. 

See  "Contempt."  i  L 

AGREEMENT. 

Sea  **C<mtracti.'» 

AUSKA. 


Criminal  jurisdiction  of  United  States  court  In.  see  "Criminal  Law,"  8  L 

BeTiew  of  district  eoyrt.  In  salt  for  dlToroOb  see  "Dhroxoe^"  1 1.  i 

ALIENS. 

False  swearing  In  naturalization  proceedings,  see  "Perjury,**  i  1. 
Jurisdiction  of  United  States  court  of  offense  of  false  swearing  In  nstanittn* 

tlou  proceedings,  see  "Criminal  Law/'  §  1. 
Testimony  of  accomplices  and  codefendants  in  prosecution  for  giving  false 
t^timony  In  naturalization  proceedings,  see  "Criminal  Law/*  |  8. 

ALIMONY. 

See  "DlTOTM^**  I  2. 

AMENDMENT. 

Of  application  for  patent,  see  "Patents,"  i  2. 
Of  judgment,  aee  ^'Judgment'*  i  1* 

ANSWER. 

In  pleading,  see  'Tleading,"  1 8. 

ANTICIPATION. 

Of  patents,  see  **Patents,"  i  d, 

APPEAL  AND  ERROR. 

See  "New  Trial " 

Appellate  Jurisdiction  of  United  States  courts,  see  "Courts,**  |  2L 
Review  In  action  for  divorce,  see  "Divorce,**  1  1. 

Review  in  banlcmptcy  prcxxf'diups.  see  "Bankruptcy,"  fil  6.  7. 
Review  in  criminal  prosecutions,  see  "Criminal  Law,"  H  12i 

f  1.   Decisions  reviewable. 

An  order  made  by  a  Circuit  Court  under  Rev.  St.  i  724  [U.  S.  Oobjil 
St  1901,  p,  583],  requiring  a  party  to  an  action  at  law  to  prodooe  books 
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or  writings  at  the  trial.  Is  an  Interlocutory  and  not  a  final  order,  and  Is 
not  reviewable  on  a  writ  of  error  prior  to  final  judRniout  in  the  cause. 
— Peoosylvanla  R.  Co.  v.  International  Coal  Mlu.  Co.,  ILH  Fed.  T65- 

M  O.  C.  A.  121 

f  &i   Presentation  and  reaerration  in  lower  ooort  of  K^ounds  of  reTiew. 

A  mution  for  a  nvw  trial  is  not  os-si-mial  in  a  federal  court  to  entitle 
a  party  to  a  review  of  the  Judgment  on  writ  of  error  by  the  Circuit  Court 
of  Appeals. 

—Aaron  v.  United  States,  1S5  Fed.  833  84  C.  C.  A.  67 

A  defendant  may  assign  for  error  the  orerrullng  of  a  motion  to  dis- 
miss, made  at  the  close  of  plalntlflTs  evidence,  on  the  ground  that  there 
was  no  Issue  of  fact  for  submission  to  the  Jurj',  although  such  motion 
was  not  renewed  at  the  conclusion  of  all  the  evidence,  where  the  only  ques- 
tion in  Issue  under  the  evidence  was  the  proper  construction  of  a  written 
contract  plain  In  Its  terms,  upon  which  defendant's  evidence  had,  and 
could  have,  no  bearing. 

— Lydla  Cotton  Mills  v.  Prairie  Cotton  Co.,  15fi  Fed.  225  

8i  C.  C.  A.  12Q 

The  question  of  want  of  mutuality  in  the  contract  on  which  a  counter- 
claim is  predicated  Is  properly  raised  by  the  record;  plaintiff  having  at 
the  close  of  the  evidence  moved  for  an  instructed  verdict  on  the  ground 
that  defendant  showed  a  failure  of  con ft| deration  on  the  part  of  plaintiff 
for  the  contract,  and  the  overruling  of  the  motion  having  been  assigned 
as  error,  and  such  assignment  Insisted  on  in  the  brief. 

—A.  Santaella  ft  Co.  v.  Otto  F.  Lange  Co.,  US  Fed.  Ilfi  

Si  C.  C.  A-  145 

An  exception  by  a  defendant  to  testimony  brought  out  by  blm  on  cross- 
examination  of  a  witness  for  plaintiff,  and  a  motion  to  strike  out  such 
testimony,  are  insufficient  under  the  circumstances  according  to  the  prac- 
tice of  the  federal  courts  to  raise  any  question  for  review  by  the  appel- 
late court,  where  the  record  does  not  show  that  any  grounds  for  either 
were  given  or  any  reasoji  shown  why  the  testimony  was  lmproi>er. 

— Katahdin  Pulp  &  Paper  Co.  v.  Peltomaa,  lafi  Fed.  342  

81  C.  O.  A.  23S 

To  entitle  a  party  to  assign  as  error.  In  an  api)ellate  court,  that  there 
was  no  evidence  in  support  of  the  verdict  rendered,  the  question  must 
have  been  presented  to  the  trial  court  by  a  motion  for  direction  of  a  ver- 
dict, and  due  exception  taken  to  Its  refusal. 

—Sun  Pub.  Co.  v.  Lake  Erie  Asphalt  Block  Co.,  151  Fed.  8Q  

84  C.  C.  A.  5K4 

Where  It  was  agreed  between  counsel  that  certain  printed  articles  should 
be  taken  by  the  Jury,  error  cannot  be  assigned  because  they  were  not  so 
taken,  where  no  request  therefor  was  made  to  the  court,  and  conse- 
quently no  ruling  made. 

—Sun  Pub.  Co.  V.  Lake  Erie  Asphalt  Block  Co.,  151  Fed.  SQ  

84  C.  C.  A.  584 

To  render  the  rulings  of  a  trial  court  admitting  or  rejecting  evidence 
reviewable  on  a  writ  of  error,  the  record  must  show  an  exception,  taken 
to  each  ruling,  assijrned  as  error,  and,  where  an  objection  was  sustaine<l 
to  a  question,  the  answer  ex|)ected. 

—Sun  Pub.  Co.  V.  Lake  Erie  Asphalt  Block  Co..  151  Fed.  8Q  

M  C.  C.  A.  584 

I  3.   Assisnment  of 

The  i)roviHion  of  Circuit  Court  of  AppealH  rule  No.  11^  that  the  court, 
at  its  option,  may  notice  plain  errors  not  assigned,  reserves  to  the  court. 
In  the  interest  of  Justice,  the  right,  resting  in  public  duty,  to  take  cogni- 
zance of  palpable  errors  on  the  fa<*e  of  tlie  record  and  proceedings,  es- 
pecially such  as  clearly  demonstrate  that  the  suitor  has  no  cause  of  ac- 
tion. 

—A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.,  155  Fed.  Ilfl  

84  C.  C.  A.  m 


M  C.  a  A.  BSP0BT8. 


§  4.  B«vlew— Scope  aad  ezt«Bt  in  seMval. 

A  question  not  put  In  tirae  by  tbe  pleadlnga,  nor  oovered  by  tbe  decree 

of  tfie  f^Mift  l>€'low.  nnd  the  dHPrnifnntfnn  of  which  wa-^  not  iio<-.»ssarT  to 
the  Jecisloii  made,  will  not  be  deteruiiued  by  the  appellate  court,  altboagh 
the  trial  court  may  hare  made  a  flndtns  tbereoiL 

— Heaelan     Patten,  V»  Fed.  966  84  a  a  A.  4S6 

i  6.         Ftotleo  MitltM  to  aUece  error. 

Where,  nftcr  the  entry  of  :m  px  pnrte  order  api»oIntln«»  a  torniwmry  re- 
ceiver, the  defendant  by  agreement  made  by  counsel  consented  to  the  re- 
tention of  tbe  recefTenhlp.  be  cannot  review  sodi  order  on  an  appeal  tab' 

en  from  n  "?ulj<*'i]n(  iit  decree  In  the  onn«5e. 

^Uaight  &  Freese  Co.  y.  Weiss,  1%  Fed.  328  84  a  a  A.  224 

i  0»  — —  PreiTLmpttons. 

Where  an  order  referring  the  whole  cause  to  a  master  would  have  been 
Irregnler  wben  made^  nnder  tbe  eqnlty  mlea,  tmleas  by  cooaent  of  tbe  par- 
ties, siirh  consent  mnst  he  presumed  by  thp  appellate  eonrt*  In  tbe  ntK 
seuce  of  anything  on  the  subject  In  the  record. 

— Halgfat  ft  Freeee  Co.  y.  Weias,  106  Fed.  328  84  a  a  A.  224 

i  7.  —  DiMretloA  of  lower  court. 

The  refusal  of  a  court  to  postpmie  a  trial  became  of  tbe  abeence  at  one 
of  a  partya  cminael  Is  dlsctetlonaiy,  and  not  reylewable  on  a  writ  of  er> 
ror. 

— Snn  Pob.  Co.  y.  Lake  Brie  Aspbalt  Block  Oo,  107  Fed.  80  

84C  a  A.  084 

I  0*  — —  Questions  of  fact,  verdlots,  and  findings. 

On  a  writ  of  err<»r  to  a  federal  court  In  an  action  at  law,  where  the 
eyldence  was  conflicting,  the  verdict  Is  conclusive  In  the  appellate  court 
on  eveiy  question  of  fact  embraced  within  the  issues  submitted  to  the 
Jury. 

--Oihnore  y.  HcBride^  156  Fed.  464  84  0.  O.  A.  274 

That  :i  verdict  is  a.L::iinst  the  weight  of  tbe  evldmoe  csunot  be  assign- 
ed  as  error  in  the  federal  courts. 

—Sun  Pub.  Co.  V.  Lake  Erie  Asphalt  Block  Co.,  157  Fed.  90  

84  O*  0»  A.  S84 

That  a  jiidpiient  Is  escesslye  cannot  be  assigned  for  wror  In  tbe  Cir- 
cuit Court  of  Appeals. 

—Nelson  y.  Bank  of  Fergus  OOunty,  167  Fed.  161  84  OL  O.  A.  60O 

i  9*  —  HarmlMs  enrmr. 

Error  In  permlttlnjr  a  witness  to  state  a  coneluslon  ts  witbout  prejudice 

where  he  Ii-a<]  j  rrvlonsly  stated  the  facts  on  which  !t  was  Imsed. 

—Columbia  Box  &' Lumber  Co.  v.  Drown,  156  Fed.  4;^  

84  a  a  A.  208 

Errors  in  permitting  a  witness  to  testify  to  values  wltbont  bis  com- 
petency having  been  sliown,  nnd  in  stating  facts  from  hearsay,  wprf*  liarm- 
less  and  not  ground  for  reversal  of  the  Judgment,  where  the  competency  ot 
the  witness  was  abown  on  bis  CRMS<«zamlnatlon,  and  tbe  facts  to  wbteb 
he  testified  upon  bearsay  were  corroborated  Iqr  tbe  testimony  of  tbe  ad- 
Terse  party. 

— Ollmore  y.  HcRrlde,  166  Fed.  464  84  a  a  A.  274 

f  lO.  Determiaaaoa  and  disposition  of  canso-^RoyonaL 

Where  a  Circuit  Court  was  witbout  jurisdiction  of  a  cause  because  of 

the  ahsciicc  from  the  complaint  of  lUMvssary  jurisdiclional  allccatiucs. 
the  appellate  court,  in  reversing  the  Judgment  therein  for  that  reason, 
may  properly  remand  tbe  cause  and  direct  tbat  plaintiff  be  permitted  to 
amen.i  tbo  compinint  In  tiiat  rcspeot,  esi>eclal|y  wbere  tbe  questleQ  ot 
Jurisdiction  was  not  raised  In  tbe  trial  court. 

— Puget  Sound  Nay.  Co.  y.  Layendar»  156  Fed.  361  84  a  a  A.  259 
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APPEARANCE. 

Authority  of  attorney  to  appear  for  client,  see  "Attorney  and  Client,**  5  L 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master  and  Senrant,"  i  2. 


APPRAISAL 

Of  merchandise  subject  to  duty,  see  "Customs  Duties,"  f  2. 

ASSESSMENT. 

On  stockholder  of  insolvent  cori>oration,  see  "Ck)rporations,"  8  2. 

ASSIGNMENT  OF  ERRORS. 

See  ••Appeal  and  Error."  |  8;  "Criminal  Law,"  f  12, 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  •^Bankruptoy,"  H  2cL 

ASSUMPTION. 

Of  risk  by  employ 6,  see  "Master  and  Servant,"  H  3^  5. 

ATTACHMENT. 

Attachment  for  contempt  in  violating  injunction,  see  "Injunction,"  $  2. 


ATTORNEY  AND  CLIENT. 

AttOtuey's  fees  as  costs  In  bankniptry  proceedings,  see  "Bankruptcy,"  |  8^ 
Privileged  comrminicatlons,  see  "^^'1tl^esf^09,"  f  2. 

Review  of  ruling  of  trial  court  refusing  to  postpone  trial  because  of  absence 
of  counsel,  see  "Appeal  and  Error,"  i  J. 

f  1.   Retainer  and  authority. 

The  entry  of  appearniice  for  a  defendant  by  an  attorney  is  presumed  to 

have  been  authorized,  and,  to  relieve  himself  from  the  effect  of  such  ap- 
pearance, Hucli  defendant  has  the  burden  of  proving  to  the  satisfaction 
of  the  court  that  it  was  unauthorized. 

—Aaron  v.  United  States,  155  Fed.  833  M  O.  O.  A.  61 

}  2i   Compensation  and  lien  of  attorney. 

In  deteruiinkig  the  reasonable  value  of  services  rendered  by  an  attor- 
ney, it  is  proper  to  couslder  the  value  of  the  property  in  litigation,  and 
where  such  property  consisted  of  an  Interest  in  a  raining  claim  which  was 
recovered  by  the  attorney  for  his  client.  In  a  subHWiuent  action  by  him  to 
recover  for  his  services,  evidence  Is  admissible  to  show  the  market  v.ilue 
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of  muii  tiit«i*«et,  not  only  wben  recorered,  hnt  aim  np  to  fbe  tliiie  of  trlalr 

If  still  owned  by  dofoiulant.  as  well  as  the  amount  ho  has  actoaUy  PBCelT- 
ed  as  hl»  sliare  of  the  proceeds  of  the  workLug  of  ttie  claim. 

^Umore  t.  McBrlde,  166  Fed.  464  84  a  a  A.  274 

In  an  action  by  an  attorney  to  recover  a  reasonable  fee  for  nerrlcei 

rendoml  In  conductinp  nn  n<t?on,  the  fact  that  plalntlflf  filed  a  notice 
claiming  a  lieu  in  such  action  in  not  a  conclusive  admission  on  his  part 
tbat  tbe  valne  of  hte  aenrlcea  did  not  exceed  the  sum  dalmed  In  andi 
notice,  but  tbo  quostinn  of  ti>e  wolebt  to  be  jriven  to  such  notice  as  an  ml- 
mission  is  one  for  the  exclusive  dctci-miuatioa  of  the  Jury  under  ail  the 
ttrldmce  In  tbe  case. 

^Umote  T.  McBrlde,  156  Fed.  404  84  a  C  A.  374 

AUTHORITY. 
Of  attoniflj,  fee  "Attoraqr  and  Ollent,**  1 1. 

AVERAGE. 

General  average,  see  "Shipping/  S  2. 

BAILMENT. 

See  "Banks  and  Banking."  1  1;  "Depositariee.'* 

Cotirts  are  Indisposed  to  extend,  hy  Inference,  the  perllp  of  an  nnpmfit- 
able  trust;  and  so  it  is  that  every  bailee  without  reward  is  r^arded  as 
iMTlnff  aasnmed  tho  least  responsibility  consfstent  witb  bis  actual  un- 
dertakln?. 

-Christian  t.  First  Nat  Bank  of  Deadwood,  S.  D.,  I{t5  Fed.  706.... 

84a  OL  A.  S3 

BANKRUPTCY. 

I  1,  Petitioit,  adJndlofttiMi*  «MMUit»  aad  eaatody     jtspsiitj  I«fol» 

untary  proeeediiiKS. 

The  only  issues  triable  in  a  contested  bniikruptey  proeeedin;:  are  those 
of  insoivenc^y  and  whether  the  alleged  act  of  bimki-upt.  y  lias  lieen  com* 
niitted.  and  the  court  is  not  roqulred  to  deny  a  motion  by  tlu^  petition- 
ing creditors  fur  a  dismissal  of  tlie  proceeding,  if  satisfied  that  it  is  made 
In  Kood  f  aitb,  beeanso  of  other  issues  sought  to  be  raised  by  tbe  answer  and 
which  It  has  no  power  to  try. 

—Bernard  v.  Abel,  15«  Fed.  649;  In  re  Bernard.  Id..  .84  C.  C.  A.  3fil 

An  issue  as  to  the  insolvency  of  an  allejied  bankrupt  Involvi'S  as  ele- 
ments the  questions  of  the  amount  of  bis  indebtedness  and  the  fair  valua- 
tion of  his  property,  both  of  wbicb  be  is  entitle<l  to  have  determined  by 
a  jury;  and  the  court  cannot  make  a  preliminary'  finding  as  to  the  valid- 
ity and  amount  of  tbe  claims  of  certain  creditors  wbltib  will  be  oondfi* 
slTe  on  the  jiirv  upon  the  trial  of  such  Issue. 

— Scbluss  V.  A.  Strellow  &  Co.,  150  Fed.  6U2  84  O.  C.  A.  374 

An  adjudication  of  bankruptcy  on  a  petition  charging  different  acts 
of  bankruptcj',  and  which  does  not  show  upon  which  one  It  proceeded* 
doea  not  render  either  charse  res  Indicata  In  the  further  pror«x»dinrr< 
—In  re  Letf»on.  If*!  Fed.  78    84  C  C.  A.  582 

1  Z,  Asaisnaieai,  administration,  and  dlstxibntlon  of  baakrnpt** 

tete— Pk«ferewMs  mnA  tnuufers  hy  bmkmpt,  tmA  nttaeJkBieBit 

and  other  liens. 

To  render  a  preferential  payment  received  by  a  creditor  from  bis  debtor 
wltbbi  four  months  prior  to  tbe  latt«r*8  bankruptcy  Toldable  under  Bankr* 
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Act  July  L  1808,  c.  ML  8  60b,  3Q  Stat.  3(12  lU.  S.  Comp.  St.  1901,  p.  34451, 
as  nnipndwl  bj-  Act  Feb.  IfMlT  v.  48L  ft  IB.  32  Stat.  709  [U.  S.  Coinp.  St. 
8upp.  1905,  p.  6891.  the  bankrupt  must  not  only  have  been  insolvent  when 
the  payment  waa  made,  but  must  have  Intended  It  as  a  preference,  and,  If 
In  fact  made  In  the  ordinary  course  of  business,  without  thought  of  injur- 
ing other  creditors  and  in  the  belief  In  his  ability  to  pay  tliem  all,  the 
creditor  receiving  it  cannot  be  charged  with  reasonable  cause  to  believe 
that  a  preference  was  Intended. 

—In  re  First  Nat.  Bank  of  Louisville,  Ky.,  155  Fed.  100;  First  Nat. 
Bank  of  Louisville,  Ky.,  v.  Holt,  Id.  Si  C.  C.  A.  Ifi 

The  making  of  a  present  loan  is  a  sufllcient  consideration  for  a  trans- 
fer of  collateral  to  secure  not  only  such  loan,  but  also  a  prior  indebted- 
ness, and.  where  such  a  transfer  was  made  In  good  faith  when  the  debtor 
was  solvent,  the  right  of  the  creditor  to  the  securities  attached  at  that 
time  and  collections  8ubpe<4uently  made  by  it  thereon  and  applied  on  tbe 
prior  debt  after  the  debtor  became  insolvent  and  within  four  months  prior 
to  its  bankruptcy  do  not  constitute  voidable  preferences. 

—In  re  First  Nat  Bank  of  Louisville,  Ky.,  155  Fed.  lOOj  First  Nat. 
Bank  of  Louisville,  Ky.,  v.  Holt,  fd  84  C.  C.  A.  IG 

Although  the  rights  of  a  trustee  In  bankruptcy  and  those  of  an  .ssignee 
In  iuwihency  under  a  state  statute  are  defined  in  similar  language,  yet  a 
state  statute  making  a  certain  transfer  void  as  ami  Inst  an  assignee  eo 
nomine  does  not  make  It  void  as  against  a  trustee  In  bankruptcy. 

—In  re  LoveUind,  1^  Fed.  838;  In  re  Llttlefleld,  Id.;  Putnam  v. 
Loveland,  Id  M  C.  C.  A.  12 

A  mortRnRr>r.  after  having  paid  a  part  of  a  mortgage  debt,  borrowed 
further  sums  from  the  mortgagee,  and  Indorsements  were  uiude  ujion  tbe 
mortgage  note,  to  the  effect  that  such  sums  should  be  added  to  the  anMunt 
previously  remalnlni:  due  thereon.  Held,  that  the  mortgage  was  a  valid 
lien  in  equity  for  tbe  full  amount  of  the  debt  as  so  Increased  as  against 
the  mortgagor's  trustee  In  bankruptcy,  whether  tested  by  the  statutes  of 
Massachusetts  as  construed  by  Its  Supreme  Judicial  Court  or  by  the  pro- 
visions of  the  bankruptcy  act. 

— In  re  Loveland,  1S5  Fed.  838;  In  re  Llttlefleld,  Id.;  Putnam  r. 
Loveland,  Id  M  C.  C.  A.  12 

A  court  of  bankruptcy  may  by  summary  process  require  those  who  as- 
sert title  to,  or  an  Interest  In,  property  which  has  rightfully  come  Into 
its  possession  and  control  as  part  of  the  bankrupt's  estate,  to  present  tbeir 
dafniB  to  that  court,  and,  the  notice  being  reasonable,  may  proceed  to  ad- 
judicate the  merits  of  such  claims. 

—In  re  Epstein,  15fi  Fed.  42  84  C.  C.  A.  2Dfi 

While  property  In  the  couree  of  administration  under  the  bankruptcy 
act  is  not  exempted  from  taxation,  or  freed  from  tax  liens  or  claims  there- 
tofore fastened  upon  It,  it  is  nevertheless  In  custodia  legis,  and  a  pre- 
existing tax  Hen  or  claim  cannot  be  converted  Into  a  full  title  by  tbe  pro- 
curement of  a  tax  deed  without  the  court's  sanction. 

—In  re  Epstein,  13a  Fed.  42  84  C.  C.  A.  2D8 

A  surety  or  Indorser  for  a  bankrupt  is  a  creditor  within  the  meanfnf? 
of  Kuukr.  Act  July  1^  1808,  c.  541,  ^  Stat.  544  [U.  S.  Comp.  St.  11)01,  p. 
3418]. 

— Kobusch  T.  Hand,  156  Fed.  600    84  O.  C.  A.  312 

Where  the  president  of  a  corporation  was  an  indorser  on  its  notes 
given  to  a  bank,  and  with  knowledge  of  its  insolvency  and  within  four 
months  prior  to  its  bankrui»tcy  cause<l  it  to  pay  the  notes  with  intent 
to  relieve  himself  from  liability  and  to  secure  an  advantage  over  other 
creditors,  a  preference  was  given  which  may  be  recovered  from  him  by 
the  trustee  under  Bankr.  Act  July  L  1808.  c.  5iL  I  00b,  3fi  Stat.  502  (U. 
S.  Oomp.  St.  1901.  p.  3445],  as  amended  by  Act  Feb.  5^  1003,  c.  487,  i  13, 
82  Stat.  799  \  V.  S.  Comp.  St.  Supp.  1007,  p.  1031  J. 

—Kobusch  V.  Hand,  liifi  Fed.  mi  84  C.  C.  A.  312 

84  C.C.A.— 44 
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There  exists  no  special  trust  relation  between  a  bankmiit*  and  bis  cred- 

Itnrs  (!nrinL'  tlic  f(»ur  mouths  pre««Hlluj:  tho  bankruptcy  which  entitl»"s 
biu  IruHtet'  to  uvuid  Ills  truuMactious  duriug  that  time  ud  groimds  othtr 
than  tboae  specified  in  tbe  luinkruptcy  act. 

—In  re  Letson,  157  Fed.  78  84  a  C.  A.  682 

f  9*  ^»  AdministratioB  of  estate. 

A  court  of  bnnkrnptcv  lias  jnris(!lf*l ion  to  order  a  snlt^  of  j»ro|jerty  of  a 
bankrupt  upon  which  a  lien  is  asscrttil  free  fronj  su'  l)  lieu,  and  without 
first  determining  either  its  validity  or  amount. 

—In  re  Loveland.  ITm  F»(l.  s;;.s;   in  re  Littleii^'Ul,  Id.;   rutuani  v 
Loreland,  Id  »4  C.  C.  A.  7J 

i  4»  ^—  Claizns  agalnat  and  diatribntioB  of  estate. 

That  a  claim  arises  as  a  eouse<|uence  of  baiiknipu  y  is  sufficient  to  ren- 
der it  provable  as  a  tlxed  liability  absolutely  owin;;  at  th»-  date  of  the 
fllin»r  of  the  |>etition.  within  the  meaning  of  P.ankr.  Act  i  03a  {lU  c. 

541,  30  Stat  nfi2  [V.  S.  Comp.  St  1901,  p.  3447J. 

->In  re  Neff.  157  Fed.  57  84  C  C.  A.  961 

Hankruptcy  Is  sndi  an  anti(  ipatory  breach  of  a  contract  to  take  and 
pay  lor  stock  of  a  corporation  at  a  stated  price  and  time,  wliieb  time  waN 
subsequent  to  the  bankruptcy,  tbat  a  claim  for  damages  for  the  breach  is 
a  provable  debt. 

—In  re  Neff,  157  Fed.  57  84  C  c  \.  r,4ii 

A  bankrupt  who  couducted  a  private  bank  gave  permission  to  the  presi- 
dent of  a  national  bank  who  had  no  accoont  with  the  bankrupt  to  draw 

chei'ks  on  h\<i  Inink  to  the  amount  of  .?L'.',0()0,  These  chwks.  I»y  an  ar- 
raugement  between  the  two  banks,  were  cl^red  through  the  clearing 
bouse  by  the  national  bank,  which  cbarvied  them  to  the  bankrupt  and 
credited  (hem  to  the  ar  -  nnt  of  its  president.  I^ater  the  banl^rni't  :,'av»- 
his  note  tor  the  amount  and  the  presideut  of  Ibe  uatlooal  bauk  gave  to 
the  lianlrnipt  a  correapondtn^  note.  Held,  on  the  eridence,  that  the  trans- 
action was  one  for  tiie  acconnnodation  <»f  tlu'  president  of  fli«'  national 
bank  individually,  and  not  of  bis  bauk,  and  the  latter  was  therefore  en* 
titled  to  prove  its  note  against  tb^  bankrupt  estate. 

^Blercliants'  &  Manufacturers*  Nat.  Bank  of  Columbus.  Ohio.  v.  Gal- 
braltb,  157  Fed.  208  84  &  C.  A.  65<i 

§  S*   Rights,  remedies,  and  discbarfce  of  bankrupt. 

lu  the  abKeuee  of  a  local  rule  to  tbe  contrary,  the  mere  use  by  an  iu* 
solvent  of  nonexempt  funds  or  assets  in  acquiring  a  homestead  does  not 
make  it  sul>ject  to  the  claims  of  his  creditors  in  l»ankruptcy. 

—In  re  Letson.  157  Fed.  78  84  C.  C.  A.  581? 

I  6*   Appeal  And  revision  of  proceedings— Superintendence  and  rerlsion. 

The  decision  of  a  district  court  reversing  tbat  of  a  referee  finding  tliat 
a  bankrupt  was  guilty  of  fraud  In  a  transaction  does  not  necessarily  in* 
volve  a  question  of  law  so  as  to  be  reviewable  on  a  petition  to  revise, 
where,  so  far  as  shown  by  tbe  record,  there  ma>'  have  beeu  a  coutlict  of 
testimony  as  to  the  facts. 

— In  re  Letson,  157  Fed.  78   .84  O.  C  A.  68S 

I  T.  AppeaL 

An  order  made  by  a  conrt  of  l)ankru!)tcy  afliruiinc  an  order  of  a  referet 
sottliiK  asid«'  an  allowance  of  a  secured  <'ialm.  and  nHjuiriug  the  creditor 
to  p:iy  to  the  trustee  the  amount  of  an  uniawfal  preference,  is  one  nuide 
In  tbe  bankrtipti  V  'iro«'Oodln'^"«  fjroper.  and  is  reviewable  on  |)etition  for 
review,  under  I.ankr.  Act  .Tuly  1,  l.S!>S,  c.  .')41,  i  24b.  Stat.  o5.*;  tU.  S. 
Oomp.  St.        p.  ;54;52i. 

—In  rp  First  Nat.  Rank  of  Loiiisville.  Ky.,  156  Fed.  100:  First  Nat. 
Hank  of  Louisville,  Ky..  v.  Holt  Id  84  C.  C.  A.  K. 

Where  an  appeal  taken  in  a  bankruptcy  proceeding  under  Bankr.  Act 
July  1,  1888,  c.  541,  f  23a,  30  Stat.  568  [U.  S.  Comp.  St  lOOl*  U.  S432L  in> 
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▼olvos  only  a  question  of  law.  It  may  be  treated  by  the  appellate  court  aa 
a  pftllion  to  revise. 

— In  re  Williams'  Estate,  1541  Fed.  834;  Aiibeuser-Busch  Brewing 
Ass'n  V.  Harrison.  Id  M  C.  C.  A.  43i 

Tho  fact  ^hnt  n  l»anUrnpt  acr^ptod  llic  t>ou<'flt  of  an  order  of  a  referee. 
ailowiuK  him  certain  ixT.sonai  prupiTty  oxeiuittiuus,  does  not  preclude  hliu 
from  ap|)eallng  from  a  part  of  the  Mime  order  relating  to  bis  bomestead 
exemption. 

—In  re  Letson,  151  Fed.  I&  M  C.  C.  A.  5^2 

Tbe  m  days  allowed  by  Bankr.  Art  July  1^  o.  54L  8  2r>a,  3Q  Stat. 

5r»3  [U.  S.  Comp.  St.  1!H>1,  p.  34321,  for  taking  an  ai)peal  from  a  judg- 
ment allowing  or  rejecting  a  claim,  cannot  be  extended  by  the  filing  of  a 
petition  for  rehearing,  after  such  time  has  expired,  nor  will  an  appeal 
lie  from  the  ruling  on  such  a  i)etition  which  is  addressed  to  tbe  discre- 
tion of  the  court. 

—Morgan  v.  Benedum,  UH.  Fed.  2^  M  C.  C.  A.  Gla 

f  8.   Costs  and  fees. 

Tbe  pHK'eeds  of  property  of  a  bankrupt,  covered  by  valid  Hens  and  sold 
by  tbe  court  of  l»inkruptc\-  by  request  or  consent  of  the  lien  holders,  who 
subsequentl.v  filed  their  claims  In  such  <-ourt.  which  were  alloweil  as  se- 
cured claims  In  an  amount  In  excess  of  such  proceeils,  are  properly  charge- 
able with  the  costs  of  such  court  appropriate  to  the  enforcement  of  the 
Hens,  but  not  with  general  costs  of  tbe  administration  of  tlie  estate.  »uch 
as  the  general  fees  of  tbe  trustee  and  his  attorney,  or  for  the  services  of 
a  receiver  in  carrying  on  the  business  of  the  bankrupt  and  his  attorney, 
or  for  the  expenses  and  lossses  of  su<'h  Imslness. 

— In  re  Willlanw'  Kstate,  ILQ  Fed.  934 ;    .\nheu8er-Busch  Brewing 
Ass'n  V.  Harrison,  Id  M  C.  C.  A.  4114 


BANKS  AND  BANKING. 

Following  trust  funds  deposited  In  bank,  see  "Trusts,"  i  2. 

Redelivery  of  stock  In  mining  company  deposited  in  bank,  see  "Escrows." 

ft  Im   Functions  and  dealings. 

A  l)ank  is  not  chargeable  with  notice  of  fraud  in  the  inception  of  a  note 
which  it  discounted  merely  l>e<au«e  its  president  had  knowledge  of  the 
facts,  which  was  gained  by  him  in  bis  capacity  as  nn  officer  of  another 
corporation,  where  be  had  nothing  to  do  with  the  di»cf>uuting  of  tbe 
note,  and  had  no  knowledge  of  It  at  the  time. 

— McCalmout  v.  Lanning,  LH  Fed.  a53  84  C.  C.  A.  138 

In  such  case  the  banker  cannot  l>e  held  to  account  for  a  sum  originally 
advanced  by  the  principal  to  the  agent  to  be  used  for  tbe  puriK>ses  of  the 
agency,  and  so  deposited  by  the  agent  to  his  own  creillt,  but  which  was 
afterwards  treated  by  the  principal  as  a  loan  to  the  agent,  and  for  which 
his  note  was  taken,  nor  for  a  sum  lent  by  tbe  banker  to  tbe  agent  per- 
sonally, and  which,  having  been  use<l  for  agency  puri»'»<es,  was  roiiald  by 
the  principal  with  knowle<lge  of  tlie  facts, 

—Harris  &  Co.  v.  C'blpman.  I5U  Fed.  029 ;  Chlpman  v.  Harris  &  Co.. 
Id  84  C.  C.  A.  4211 

A  banker,  who  knnw!n?1y  jtermittwl  an  agent  to  deposit  money  of  his 
principal  to  his  own  accuunt  and  mingle  tbe  .same  with  bis  own  funds  In 
violation  of  his  contract,  which  required  tbe  dcp<islt  to  be  In  tbe  name  of 
his  principal,  if  for  that  reason  clinrfreable  with  liability  to  the  princi- 
pal, in  tbe  absenci*  of  fraud  or  couspiiacy.  is  accountable  only  for  losses 
resulting  directly  from  such  wrongful  deposit,  such  as  for  sums  appiUnl 
by  the  agent  to  bis  own  use.  and  not  for  losses  resulting  from  tbe  use  of 
the  money  by  the  agent  as  contemplate*!  by  the  (X)ntract  of  agency. 

—Harris  &  Co.  v.  Chlpman,  liili  Fed.  929;  Chlpman  v.  Harris  &  O... 
Id  84  C.  C.  A.  4211 
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BAR 

Of  actloD  by  former  adJodUsatioD,  aee  "JudgmeoC  i  3. 


BAWDY  HOUSE 
BENEFITS. 

Acceptance  of.  aa  sroonaa  of  eatoppel,  eee  "EBtoppd,"  1  1. 


BILL  OF  REVIEW. 

Soo  •'Equity/'  I  4. 

BILLS  AND  NOTES. 

Discounting  of  note  by  bank,  see  ''Banks  and  BuuJiiug,'*  {  1. 
Reaolrattttta  of  atatute  of  franda  affecting  nota.  lee  ^'Ftaada*  Statute  ot*' 
12. 

BOARDS. 

Of  general  appralaeca,  aea  'K>MtoniB  Dntlea,**  i  2. 


BONA  FIDE  PURCHASERS. 

Of  municipal  bonds,  see  ''Municipal  Corporatiuiis,   g  2. 


BONDS. 

Goonty  bonds,  see  "Conntles.**  I  2. 

General  a^  or:v^:<^  hont!^',  see  "Sblppin^r."  §  2. 
Municipal  tK^uUs,  see  Municipal  Corporations,**  1  2. 
Of  county  officers,  see  **Gountlee,"  f  1. 

Of  depositary,  soc  •*Deposltnr?o*'.'' 

Under  revenue  laws,  see  "Interual  Rev^ue.' 


BREACH. 

Of  contract,  see  "Gontracta."  ft  8, 


BROKERS. 

i  1.   Com^nsatloit  and  Ilea* 

Where  a  iMroker.  altbongb  acting  aa  agent  for  both  the  aeller  and  pai^ 

chaser  of  proporty.  if  given  no  difipretfonary  pa\rpr  to  u^^trotuite  the 
but  bis  employment  is  merely  to  bring  the  principals  togeiiier  and  to  kt*p 
tbem  informed  aa  to  tbe  condition  of  tbe  property',  the  dual  employmtnt 
19  not  inconsistent  nor  contrary  to  public  policy,  and  he  may  receive  pay* 
meut  from  both  principals. 

.McLura  T.  Luke,  IM  Fed.  647  9k  a  a  A.  L 
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%  2.   Actions  for  oompeasatioa. 

Defendant  entered  Into  a  written  contract  with  plaintlflf's  Intestate  by 
which  he  aj?ree<!,  in  case  be  should  purclmse  certain  mining  property  at  a 
stated  price  with  the  assistance  of  phiintiff  s  intestate,  to  pay  the  latter 
a  connuisfdon.  Three  days  after  the  death  of  the  decedent  a  contract  was* 
executed  by  which  defendant  piirrhnscd  the  property  with  other  property 
for  slightly  more  than  the  price  named.  A  witness  also  te.stitieil  that  on 
the  day  before  the  decedent's  death  defendant  told  him  of  the  contemplated 
purrhase.  and  asked  him  to  ascertain  If  the  decedont  would  not  accept  a 
sum  in  cash  in  lieu  of  an  interest  In  the  property  which  he  was  to  receive 
under  the  commission  contract.  Held,  that  the  contract  of  sale  and  such 
testimony  were  sufficient,  prima  facie,  to  establish  that  the  decedent  had 
performed  the  service  that  entitled  bim  to  the  commission. 

— McLure  v.  Luke,  154  Fed.  ML  ft!  C.  C.  A.  1 


BURDEN  OF  PROOF. 

In  civil  actions,  gee  "Evidence,"  f  L 

» 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title." 

I  1m   Rlglit  of  action  and  defenses. 

An  unmarried  man  71  years  old,  and  In  feeble  health,  deeded  bis  farm 
to  bis  nephew  on  the  expressed  consideration  of  ^  and  other  considera- 
tions, the  deed  reserving  to  the  grantor  a  life  estate.  It  was  also  orally 
agreed  that  the  grantee  should  furnish  support  to  the  grantor  at  the  gran- 
tee's own  home,  whlrli  he  did  so  long  as  the  grantor  remalnecl  with  him. 
and  al»o  paid  the  Interest  on  a  mortgage  on  the  farm,  Sub.sequently  the 
grantor  returned  to  the  farm  and  counnenced  suit  for  cancellation  of  the 
deed.  He  was  shown  to  have  been  mentally  competent,  and  there  was 
no  evidence  to  establish  coercion  or  undue  iuOuence.  Held,  that  the  fact 
that  the  deed  did  not  Impose  a  positive  obligation  on  the  grantee  for  the 
grantor's  care  and  support  did  not  authorize  the  court  to  set  It  aside  as 
Improvident  and  unconscionable. 

-McElroy  v.  Ma.sterson,  15fi  Fed.  3li  8i  C.  C.  A.  202 


CARGO. 

See  "Shipping.*' 

CARRIERS. 

Conspiracy  to  Induce  giving  or  receiving  of  rebates,  see  "Conspiracy."  i  L 
Evidence  of  acts  and  de<fIaratlon8  of  conspirators,  in  prosecution  for  accept- 
ing rebates,  see  "Criminal  Law,"  |  L 
B>ridence  of  other  offenses  In  prosecution  for  accepting  rebates,  see  "Criminal 
Law."  i  fi. 

{  Li   Control  and  regnlation  of  common  carriers. 

The  special  saving  clause  In  sei-tlon  10  of  the  Hepburn  act  (Act  June 
29,  1906,  c.  3.191.  M  Stat.  r>9.'>).  does  not  mention  the  particular  subject  of 
the  general  saving  clause  In  Rev.  St.  f  13  (U.  S.  Comp.  St.  IIKH.  p.  G]. 
namely,  the  effect  upon  existing  penalties,  forfeitures,  and  liabilities  of 
a  repealing  act,  and  can  be  accorded  rea.sonable  oiieratlon.  consistently 
with  the  true  Intendment  of  Its  language  and  with  the  undisturbed  opera- 
tion of  the  general  saving  clause,  by  treating  it  as  saving  causes  then  iieud- 
ing  in  the  courts  of  the  United  States  from  what.  In  Its  absence,  and  In 
the  presence  of  the  general  saving  clause,  would  be  the  effect  upon  them 
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of  the  nmeudnieuts  provided  for  In  ili  tr  act.  rui,s4H|noiitly  it  d'>'  <  not  hy 
necessary  implication  supersede  thv  general  saving  clause  or  impiugf 
upon  itH  field  of  operation. 

— Oreat  Nortbem  Bj.  Co.      United  States,  155  Fed  r>45  

M  C.  C.  A.  93 

In  80  far  as  stntiou  1  of  the  Elklns  act  (Act  Feb.  19,  1908.  c.  TUB.  'S2 
Stilt.  ^7  [i:.  S.  Cftmp.  St  Svpp.  1905.  p.  59»1).  provided  for  the  pnnlali- 
nif-nr  of  acts  of  cori>omte  cnrriors  In  knowiuglr  offcn'n'.r,  irrrmtinsr,  or 
-.'iviiiR.  as  also  tbe  mts  of  corporate  shippem  iu  kuowiugly  soliciting,  ac- 
cepting, or  receiving,  rebatea,  conccaalons.  or  dlwrlmlnatioiifl  from  tlK 
lejiai  rates  and  tariffs,  it  was  not  abrogat^l  or  rt  ]ir:i!c(l  by  tl)c  Hepburn 
act  (Act  June  29.  1906.  c.  3591.  34  Stat.  otH),  but  was  preserved  and  coo- 
tlnned ;  and  In  so  far  aa  it  provided  for  tlie  puniabment  of  aocb  acta,  wtwn 
not  i^nnwin^ly  dom  -^ossomlng,  but  wlfboQt  decidUig,  tbat  it  did  ao  pro- 
vide— It  was  repealed. 

--Gnat  Nortbem  IK7.  Oa     United  States,  155  Fed.  015  

S4  GL  C  A.  as 

Private  tt;u  ks  built  by  tlio  owner  of  a  paclvin^i  jtlant  on  its  own  jirojv 
erty,  extending  froui  a  coimectiou  with  tlie  tracks  of  a  belt  Hue  railroad 
company  to  afkl  around  Ita  bnlldlngs,  and  used  In  loading  core  for  8hlp> 
nuMit.  arc  not  a  part  of  tbo  railro  i  1  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company,  which  made  and  published  a  schedule 
of  through  rates,  including  the  belt  line  charge,  of  $1  per  ear  to  sncb 
packing  company  on  shipmeuts  made  iiy  it  and  paid  for  at  tbe  s<  lio<lu!e 
rate,  on  the  ground  that  It  was  a  payment  for  the  use  of  such  private 
traekn,  thus  making  the  rate  charged  $1  ijer  car  less  than  that  published 
and  charged  to  Bbippers  gmerally  from  the  same  point,  constituted  tbe 
giving  of  a  rebnte.  In  violation  of  srH-tion  1  of  Eikins  Act  February  Vk 
1903,  c.  708.  32  Stat.  S47  U'.  S.  L'vmp.  St.  Supp.  1907,  p.  880). 

^Chicago  &  A.  Ky.  Co.  v.  United  States,  166  Fed.  658;  Faithoro 
Same,  Id. ;  Wann  v.  Same,  Id.  84  C.  a  A.  8S4 

f  S.  Oawiace  of  paiaonge»a. 

In  an  action  for  death  of  n  passenger  liy  tlie  nllegrd  nogllpenc^  of  a  car- 
rier's servants,  evidence  tbat  plaintiflf  was  a  passenger,  and  that  her  death 
resulted  from  an  accident  to  the  train,  was  sufficient  to  establish  a  prima 
facie  case  of  the  carrier's  necligence. 

^Hopper  T.  Denver  &  E.  G.  K.  Co.,  106  Fed.  273  84  C.  a  A.  21 

Three  young  men  travelln.»  togetlier  were  passengers  on  a  railroad  tratn 
which  approached  KnoxviUe,  Tenu..  which  was  their  destination^  after 
dark.  Tbe  trainmen  had  announced  that  tbe  next  station  would  be  Knox- 
viUe. as  re<iuired  by  the  state  statute,  l)ut  bad  not  called  tlie  station, 
when  tiie  train  stopped  on  a  uarrow  trestle  In  order  to  make  use  of  a 
Y  in  turning  before  entering  the  city.  Tbe  next  morning  tbe  bodies  of 
tbe  young  men  were  found  near  to^etiier  nmler  tiio  trestle.  Upon  tbe 
trial  of  a  consolidated  action  against  tbe  railroad  company  to  recover 
ft>r  their  deaths,  there  waa  evidence  that  they  loft  the  car  together,  while 
on  tlie  trestle,  and  tending  to  show  tbat  they  fell  over  tbo  edge  as  they 
stepped  off.  Held,  that  neither  the  anno\incement  of  the  name  of  the 
next  station  nor  tbe  stopping  of  tlic  train  thereafter  l>efore  it  was  reached 
was  negligence,  nor  was  either  an  invitation  to  jKissenL'crs  to  alight  before 
the  .station  was  called,  which  Imposed  on  defendant  the  duty  of  warning 
tbcni  or  rendered  it  liable  for  tbe  deatlis  of  plaintiffs'  intesrates. 

^Diggs  V.  Louisville  &  N.  R.  Co.,  15G  Fed.  504;  Dunnaway  v.  Same. 
W  84  a  a  A.  890 


CAUSE  OF  ACTION. 

See  "Action." 
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CHANCERY. 

See  •'Equity." 

CHARGE 

To  Jury  In  civil  nrflons.        "Trial,"  f§  L  2. 

To  Jury,  in  crimiual  ijiust'cutlons,  »ee  "Criminal  Law,"  f  IL 

CHARTER  PARTIES. 

See  "Shipping,"  f  1. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHILDREN. 

Liability  for  death  of,  caused  by  operation  of  railroad,  sec  "Railroads,"  I  2. 

CHINA. 

Criminal  Jurisdiction  of  United  States  court  for  China,  see  "Criminal  Lavr;" 
i  L 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Oourts,"  £  2. 

CITIES. 

See  "Muulcli)al  Conwratlons." 

CITIZENS. 

Citizenship  ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,"  |  2j 
"Removal  of  Causes,"  1  1» 

CLAIMS. 

Ajrnlnfft  estate  of  banlcrupt,  see  "Bankruptcy,"  §J  2^  4^ 
Mining  <  laiiiiR,  see  "Mines  and  Minerals."  S  1. 
Of  patent,  see  "Patents,"  f  4. 

CLOUD  ON  TITLE. 

See  "Quieting  Title."  , 

COLLECTION. 

Of  taxes,  see  "Taxation,"  |  L 

COLLISION. 

1  Ia   steam  Tessels  meetlaK  or  eromuing. 

LilM'iaiit's  tug  I'atton,  t-omhig  up  the  Hi'laware  river  at  night  with  a 
tow  on  her  starboard  side,  came  into  collisiuu  with  the  tuis  Cahill,  pa»Kli>^ 
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down  with  a  similar  tow.  The  master  of  the  Patton  testified  that  short- 
ly l)efore  the  colllsJon  he  saw  the  white  towins  ll^'hts  of  a  vetwsel  a  half 
mile  ahead  of  him,  but  *k,*eiijg  iio  side  lights  he  wii«  uuuble  to  tell  which 
way  it  was  going.  He  gave  a  signal  of  one  whistle  and  ported  his  helm, 
and  receiving  no  answer  he  8!gtinl(»d  again  and  apnin.  ported  mid  still 
received  no  answer,  and  shortly  afterwards  the  Patton  was  struck  ou  the 
piMt  bow  hy  the  tow  of  tlie  CahUL  Held,  on  the  evidence,  that  the  lights 
seen  hy  tJie  I'atton  were,  not  those  of  the  Cahill,  hut  niiother  tug  g«»itis 
u|>  the  river  with  a  car  tloat  which  passed  ou  the  sL.iilKiard  aide  of  the 
i'ahlll  and  was  between  her  and  the  Patton  until  the  latter  portetl .  that 
the  Patton  wjis  in  fault  and  responsible  for  the  rollisiim  in  violating  rule 
3  of  the  Inland  Navigation  Rules,  Act  June  7,  18U7,  c.  4.  ao  Stat,  iw  [U. 
S.  Comp.  St.  1901,  p.  2882],  which  requires  a  vessel  when  approaching  an- 
other whose  onnrsc  slio  fnlls  to  understand  to  signify  such  fart  by  si-voral 
blasts,  or  rule  8,  wiiii'h  pruhibiti*  an  overtaldng  vessel  from  passing  with- 
OQt  tbe  consent  of  the  ressel  overtalcen. 

— Orifig     Boyer.  157  FSd.  220  M  C.  a  A.  GGB 

i        Ughta,  sigmals,  and  lookonta. 

A  schooner  hrJd  In  fault  for  a  collision  with  a  steamer  In  nie<n'»»nke 
Bay  iu  the  night,  on  the  ground  that,  while  l>ecalmed,  she  had  bt^u  drift- 
ed around  by  the  tide  so  that  the  steauior  was  an  overtalcing  vessel,  and 
could  not  sc«^  her  fside  lights,  and  she  failed  to  exhibit  any  white  light  or 
flare-up  astern  us  require<l  hy  the  rules,  although  the  steamer  was  seen 
approaching'  far  a  considerable  time  before  the  coUMon. 

—The  Baltimore^  166  Fed.  406  S&  a  a  A.  SI 

COLOR  OF  TITLE 

To  SDstala  ndnorw  ponettlon,  tee  **AdTerse  Fosncsstoiu'* 

COMBINATIONS. 

8eo  "Conspiracy.** 

COMMERCE. 

CSsrrlage  of  goods  and  passengers,  see  "CJsrrlers'* ;  "Shipping.** 

<X>nspiracy  to  induce  giving  or  receiving  of  rch  itrs  s<»e  "Coii^^rl^TT  "  ^  ^ 
Uestraining  enforcement  of  inspection  law  as  to  interstate  shipments,  see  *  In- 
Jtmctlon."  f  1. 

i  1.  Power  to  rcgnlate  in  seneraL 

Every  corporation  empowered  by  the  state  of  Its  creation  to  eniesge 

in  interstate  connnerco  may  carry  mi  tli:U  rMumerc^  iu  sound  and  re^-og- 
Dlzed  articles  of  commerce  in  every  other  state  in  the  Union.  Every  [Hxt- 
hlbition,  obetmctlon.  or  burden  whtcb  tbe  otiier  states  attempt  to  im* 
pose  upon  Buch  Inisinoss  is  unconstitutional  and  void. 

^Butler  Bros.  Shoe  Go.  t.  United  States  Rubber  Co.,  156  Fed.  1.... 

M  a  a  A,  167 

Interstate  commerce  In  sonnd  and  wel1-rec<Hnilsed  articles  of  commerce 

must  1k>  fr«H\  and  any  prohibition,  o!-.^trnrtIon,  or  burden  of  it  by  a  state 
by  any  method  is  unconstltutlonaU   Such  commerce  may  not  he  regulatt^ 
a  state  at  all.  The  exclnalve  power  to  regulate- commerce  among  tlie 

states  is  vested  in  the  t^ongress. 

^Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1.... 

»4  C.  C.  A-  1«T 

I  9m   Subjects  of  regi&latloii. 

Where  a  manufacturing  corporation  of  New  Jersey  made  annual  fac- 
torage contracts  with  a  cori>(*ration  in  Colorado,  which  latter  corporation 
feoeived,  stored,  and  sold  tbe  meicluindlae  at  Its  expense^  In  constdentlon 
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of  the  factorage  secured  by  it,  the  making  of  the  contracts  and  their  per- 
formance by  the  New  Jersey  con>oratlon  were  transactions  of  Interstate 
commerce,  which  could  not  be  prohibited  or  trammeled  by  the  Legislature 
of  the  state  of  Colorado. 

—Butler  Bros.  Shoe  Co.     United  States  Rubber  Co.,  156  Fed.  1  

M  C.  C.  A.  107 

Every  corjwration  of  every  state  which  Is  In  the  employ  of  the  Uniteil 
States,  has  the  right  to  exercise  the  necessary  corporate  powers  and 
to  transact  the  requisite  business  to  discharge  the  duties  of  that  employ- 
ment In  every  other  state  In  the  Union,  without  let  or  hindrance  from  tlje 
latter. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  15Q  Fed.  1  

84  C.  C.  A.  ICI 

I  3<  MeaiLB  aad  mctkoda  of  recnlatloa. 

Where  a  corporation  of  one  state  is  engaged  In  both  interstate  and  in- 
trnstnte  commerce  In  any  other  state,  the  prohibition  or  the  eontlitioning 
by  the  latter  state  of  Its  exercise  of  Its  right  to  do  busluetw  within  its 
borders,  without  discriminating  l>etween  that  which  constitutes  Interstate 
commerce  and  that  which  constitutes  Intrastate  commerce,  is  unconstl- 
totloual  and  void,  so  far  us  It  relates  to  the  former. 

—Butler  BroB.  Shoe  Co.  v.  United  States  Rubber  Co.,  ISfl  Fed.  1  

Si  C.  C.  A.  lill 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  f  L 


COMMON  CARRIERS. 

See  "Carriers.** 

COMMON  LAW. 

Right  to  literary  property,  see  "Literary  Property.** 


COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  1. 


COMPENSATION. 

Of  attorney,  see  "Attorney  and  Client,"  S  2. 
Of  broker,  see  "Brokers,"  8  L 


COMPETENCY. 

Of  witnesses  In  general,  see  "Witnesses."      L  2* 

COMPETITION. 

Unfair  competition,  see  "Trnde-Marlis  and  Trade-Names."  ( 

COMPLAINT. 

Id  civil  actions,  see  "Pleading,"  f  2. 

(n  criminal  prosecutions,  see  "Indictment  and  Information.** 
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COMPROMISE  AND  SETTLEMENT. 

See  "Release." 

COMPUTATION. 

Of  period  ot  liniitatloD,  see  "UmiUtion  of  Actions.*'  i  1. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent  Domain.'* 

CONDITIONAL  SALE& 

See  **8alee.''  f  & 

CONDITIONS. 

Conditional  delWeiy  of  deed,  see  *'Escrowa.** 

in  contractM  cad  conveuonoe$» 

See  "Contracts,"  5  2. 

r..iifrr><  t  for  sale  of  logs,  see  "Ix>gs  and  Logging." 

(  oiitiiK-t  of  sale,  see  "Sales,"  f  1. 

Insurnnoe  policy,  see  "Insurance,"  fr  2. 

Manlcipai  bondis,  aee  "Municipal  Coiporationa,"  1  2. 


CONFIDENTIAL  REUTIONS. 

Disclosure  of  communicatiais,  see  **Wltnfnes,"  8  2. 


CONGRESS. 

Power  to  regulate  Interatate  oonuneroe,  aee  **Comaierce^'*  i  1. 

CONSIDERATION. 

Of  contract  in  general,  aee  'HSontracta,*'  1 1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  i  1, 

CONSPIRACY. 

Commencement  of  period  of  limitations,  aee  *X^mlna]  Law,**  I  2. 
Evidence  of  acts  and  declarattona  of  consplratora,  aee  "Criminal  Law,"  |  T. 

I  i«  CMmlaal  rMp«aa8M11tj. 

lu  Rev.  St.  i  5440  [T*.  S.  Comp.  St.  rx^l,  p.  :iCuQ],  relaUng  to  conspira- 
cies, the  words  "offenses  against  the  Uuitetl  States"  have  tlie  same  mean- 
Inff  as  the  words  "offenses  aimlttst  the  laws  of  the  United  States"  In  tlie> 

orlplnnl  net  of  Xarch  2,  18(57  (14  Stat  isi.  r.  It^'^M.  the  ehanpe  Ix  in-  m--o 
ly  one  of  phraseology  made  by  tiie  revi»iou  commission,  and  sucb  sectluu 
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denounces  conspiracies  to  commit  offenses  created  by  any  of  tbe  statutes 
of  the  United  States. 

— Tliomas  v.  Luited  States,  Ififi  Fed.  897 ;  Taggart  v.  Same,  Id  

81  C.  C.  A.  in 

A  defendant  may  be  prosecuted  under  Rev.  St.  fi  5440  [U.  S.  Comp.  St. 
1901,  p.  36TG].  for  a  consjvirary  to  violate  a  criminal  or  penal  stfJtnte  of 
the  United  States,  notwithstauiliuj;  the  fact  that  the  puiiisbuH'nt  pre- 
scribed for  the  offense  created  Ijy  such  statute  is  lefw  than  that  prescribed 
for  conspiracy ;  the  conspiracy  in  itself  being  a  distinct  and  substantive 
offense. 

—Thomas  v.  United  States,  UJfi  Fed.  897 ;  Taggart  t.  Same.  Id  

M  C.  C.  A.  421 

A  conspiracy  to  induce  the  giving  or  receiving  of  rebates  In  violation  of 
the  Elkius  act  (Act  Feb.  Hi  V.mii,  c.  70.S.  '62  Stat.  847  [U.  S.  Comp.  St. 
Supp.  1907.  p.  8801),  is  punishable  under  Hev.  St.  i  5440  [U.  S.  Comp.  St. 
30<)t.  p.  367G1,  where  the  persons  charged  are  not  limited  to  the  giver  and 
receiver  of  the  rebate  alone. 

— Thomas  v.  United  States,  15fi  Fed.  897 ;  Taggart  v.  Same,  Id  

81  C.  C.  A.  HI 

One  who  comes  Into  a  consiilracj'  after  it  has  been  foriiuHl.  with  knowl- 
edge of  its  e.visteuce,  and  with  a  pur|M>8e  of  forwartilug  its  designs,  is 
equally  as  guilty  as  though  he  had  participated  In  Its  original  formation. 

—Thomas  v.  United  States,  liki  Fed.  807;  Taggart  v.  Siime.  Id  

81  C.  C.  A.  in 

In  an  Indictment  under  Rev.  St.  %  5440  [U.  S.  Comp.  St.  liH)l.  p.  3070). 
for  a  conspiracy  to  commit  an  offense  against  the  United  States,  ail  facts 
n«'<  ♦'ssiirj-  to  constitute  the  conspiracy,  including  the  overt  act,  must  be 
averred  with  all  the  particularity  required  in  criminal  pleadings,  but  no 
high  degree  of  particularity  is  required  in  describing  the  offense  to  which 
the  conspiraty  relates  which  is  necessarily  deniu>d  by  the  statute.  So, 
where  au  Indictment  charKcd  a  conspiracy  to  induce  a  shipi)er  to  receive 
relmtes  from  railroad  companies  In  violation  of  the  federal  statute.  It  was 
not  essential  to  aver  the  names  of  such  railroad  companies  which  were 
not  known  to  the  grand  Jury. 

—Thomas  v.  United  States,  IM  Fed.  807 ;  Taggart  v.  Same.  Id  

84  C.  C.  A.  411 

The  same  rules  of  law  and  evidence  govern  the  trial  and  decision  of  tbe 
Issue  whether  or  not  a  defendant  Jointly  with  otljers  consented  or  agreed 
to  the  existence  of  a  former  conspiracy  within  the  three  years  and  the 
subsequent  execution  of  It.  which  control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,  where  that  is  the  crucial  issue. 

—Ware  v.  United  States,  1^4  Fed.  511  M  C.  C.  A.  503 


CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 
See  "Oommerce,"  %  1;  "Corporations,"  f|  2^  3;  "Counties,"  f  2. 

i  1j   Retroape«tlTe  and  ex  post  facto  laws. 

The  ninendment  of  such  section  of  the  sUitute  by  Act  Feb.  20,  1903 
(Laws  r.X)3,  p.  45,  c.  32)^  which  merely  changed  the  time  when  the  report 
is  re«iulred  to  be  filed,  does  not  render  it  a  retro»j>ective  law,  within  the 
prohibition  of  Const.  Mont.  art.  la,  |  13,  as  applied  to  debts  of  a  corpora- 
tion eontraited  before  its  enactment. 

—Nelson  v.  Banii  of  Fergus  County,  IQI  Fed.  IGl  84  C.  C.  A.  COa 


CONSTRUCTIVE  TRUSTS 

See  "Trusts."  |  L 
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CONTEMPT. 

violation  of  InJimctlOD,  see  *'IuJ unction,"  |  2. 

I  1*   Power  to  pvniah  and  prooeedlmca  therefor. 

Wbere  a  part^'  diurged  witb  contempt  appears  and  goes  to  trial  wltb> 
out  objection  to  tbe  snfllctencj  of  tiie  Information  and  atBdaTita  by  appro- 
priate motion,  such  objet'tlon  Is  waived. 

—Aaron  r.  United  States,  155  Fed.  833  S4  C.  C.  A.  C7 

Tlie  infonnntlon  In  a  proceeding  for  contempt  la  pufflf  lout,  if  It  clrarlr 
apprises  tbe  defendant  of  the  nature  of  the  charge  aguiust  blui,  and  no 
particular  fbrm  la  aaacntlaL 

"-Aaron  t.  United  Stateo.  16S  Fed.  833  ....8i  O.  C.  A.  6T 


CONTRACTS. 

AfrreemcTits  within  statufr  of  frnnd;?  poo  "Fraudi»  Statute  Of." 

Cancellation,  see  ''Cancellation  of  lustruuieuts.*' 

Damageo  for  breadi  aa  elaim  afainat  bankmpt,  see  "Bankroptoy,**  1  4 

Parol  or  extrinsic  evidence,  see  "Evidr  iK  p  "  $  4. 

Subrogation  to  rlgbta  or  remedies  of  creditors,  see  "Subrogation." 

Conlracfa  of  poriiotawr  (Unet  <if  pentmi. 
See  "Master  and  Servant.** 

Contracts  relating  to  particular  iubjeott* 

See  "Mines  and  MIih mis."  {[  2. 
Sate  of  logs»  see  *'L<ig.s  aiul  Logging.** 

Particular  clangcB  of  €xprci»  contracta. 

See  "Bailment**;  *a)eposltarle8" ;  "Inanranoe'*;  "Uortsagea** ;  *Tartnenbl9^i 

"Sales.** 

Charter  parties,  see  ''Shipping,"  { 1. 
Employment,  soe  "Master  and  Servant.** 
Leasee,  see  "Landlord  and  Tenant." 

Particutcr  mode*  of  diteharging  eonf racfi. 

See  "Release.** 

I  1.  lte««lal<ee  Mid  Talldltr* 

There  Is  want  of  mutuality,  necessary  for  a  vnlld  contract,  where  plain- 
tiff, the  manufacturer  of  a  certain  cigar,  offered  to  sell  in  the  future  to 
defendant,  a  clgnr  dealer,  as  many  of  such  brand  as  he  might  desire  for 
his  wants,  and  to  continue  to  do  SO  dorlns  tlie  life  of  ttie  brand,  as  toag 

aa  defendant  cnriHl  to  sell  them. 

—A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.,  155  Fed.  719  

84  a  a  A.  145 

An  agreement  to  procure  cinallfled  dtlxeiia  to  enter  lands  under  the 

general  homcs(t>:i»1  law  ami  to  irraut  their  U!<e  to  another  until  they  should 
make  flnal  proof  or  dispose  of  their  holdings,  witboot  tbe  reserratloo  of 
any  part  of  tbls  use  for  tbe  residence  tbereon  or  tbe  cultivation  thereof 
hy  the  entryn>en.  is  Inconsistent  with  the  purpose  and  spirit  and  violative 
of  the  terms  of  the  law,  although  no  contract  is  made  r^ardiug  tbe  dis- 
position of  the  title  which  may  be  obtained. 

—Ware  v.  United  States,  154  Fed.  877  84  a  a  A.  808 
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S  2<   OoaatrvetloB  Mad  operatioii. 

When  a  contract  is  fairly  open  to  two  constmctions.  It  Is  legitimate  to 
adopt  the  one  which  equity  would  favor. 

—Christian  v.  First  Nat.  Bank  of  Deadwood,  8.  D.,  155  Fed.  2Q5  

M  C.  C.  A.  53 

If  there  be  doubt  as  to  the  true  rneanlnj?  of  a  written  contract,  and  one 
of  the  parties  be  ret<ix)nsiblc  for  the  terms  employed.  It  is  both  Just  and 
reasonable  that  It  should  be  construed  most  strongly  against  that  party. 
—Christian  v.  First  Nat.  Bank  of  Deadwood.  S.  D.,  155  Fed.   

S4  c.  c.  A.  sa 

An  a  general  proposition,  where  the  Issue  Is  one  of  fact  as  to  the  per- 
fomiaucc  of  a  contract,  It  is  the  province  of  the  Jurj*  to  pass  upon  It; 
but,  before  the  question  of  compliance  or  noncompliance  arises,  there 
must  be  a  dotemilnution  of  the  terms  of  the  contract  Itself,  and  where  It 
Is  In  writing  showing  the  whole  of  the  agreement,  and  its  terms  are  ca- 
pable of  Intelligent  Interpretation,  Its  construction.  Is  for  the  court,  and 
not  for  the  Jury. 

— LydJa  Cotton  Mills  v.  Prairie  Cotton  Co.,  15fi  Fed.  225  

M  C.  C.  A.  1^ 

The  question  whether  the  performance  of  a  stipulation  in  a  contract  is 
a  condition  precedent  to  the  performance  of  other  stipulations  in  it  de- 
pends upon  the  order  in  which  the  parties  Intend  the  several  stipulations 
to  l.>e  jxTfonued.  The  calling  of  u  provision  or  stipulutlou  a  condition 
is  not  conclusive,  and  If  from  the  contract  or  other  circumstances  it  Is 
seen  that  It  was  not  the  intention  of  the  parties  that  Its  performance 
should  be  a  condition  preiedeut  it  will  not  be  held  to  be  such. 

— Qulnlan  v.  Green  County,  Ky.,  151  Fed.  33  Si  O.  C.  A.  531 

{  Sft  Performance  or  breaeb. 

Defendant  and  others,  as  members  of  a  syndicate,  contemplating  the 
formation  of  a  corporation  to  sell  uu  enamel  pulnt,  entered  Into  a  eonlruet 
with  plaintiff  to  manufacture  the  same.  The  contract  recited  that  it  wa.«» 
assumed  that  the  prodnet  could  l>e  made  with  the  plant  and  equipment 
then  In  use  by  plalntifT,  but  provided  that,  If  the  develoi)meut  of  the  busi- 
ness showed  that  additional  equipment  and  machinery  were  rc^qulred,  the 
members  of  the  syndicate  sliould  provide  satisfactory  neenrity  for  the 
necessarj'  outlay.  After  the  enamel  couipany  was  formed  and  the  syn- 
dicate merged  therein,  it  was  found  that  a  new  plant  would  l>e  re- 
quired to  make  the  enamel,  and  plaintiff  entered  Into  a  eontraet  with  the 
company  to  erect  the  plant  at  the  company's  cost.  Held,  that  the  money 
expended  in  such  erection  was  not  under  the  syndicate  contract,  but  under 
that  with  the  corporation,  and  that  defendant  could  not  be  held  liable 
therefor. 

— Patton  Paint  Co.  v.  Lloyd,  156  Fed.  HQ  M  C.  C.  A.  35Q 


CONTRIBUTORY  NEGLIGENCE. 

As  question  for  Jury,  see  "Negligence,"  |  2. 

Of  person  killed  by  operation  of  railroad,  see  "Railroads,"  H  L  2^ 
Of  servant,  see  "Master  and  Servant,"  H  4^  5» 


CONVEYANCES. 

See  "Mortgages." 

By  or  to  receivers,  see  "Receivers,"  I  L 
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COPYRIGHTS. 

See  ''Literary  Pfop^rty* 

i  1*  Ifatwe  mud  ao^nisitioa. 

But  a  8ln«le  valid  copyrlfrbt  can  be  obtained  upon  the  same  subject- 

nmtter;  and  an  nrtf^t  t  y  (V  posttlnp  the  name  and  flps«  i  ii  ?i  n  of  n  p.itnt- 
lUK  iu  tlie  pr«»ci-ibeU  otiice  did  not  acquire  a  copyright  ilu  reou,  where  lie 
bad  prevloualy  deported  a  pbotogrnpb  of  the  same  pnintini?  nnder  a  dif- 
ferent nnnu'  and  (l(^criptlon  for  the  purpose  of  oUtJiiniui:  a  <f»pyright. 
unless  It  Is  shown  by  proof  that  such  prior  deiHisit  was  inoperative. 

— Caltga  T.  Inter  Ocean  Newspaper  Cow,  197  Fed.  186  

84  C.  a  A.  634 

I  9,  Infziaiseiiieat. 

8tiict  fonstrnrtlon  and  proof  are  required  in  an  action  under  Ber.  St. 

§  4!) T  s  (  mp.  St.  p.  3414].  to  recover  tbe  penalty  tbeteby  au- 
thorized for  iufringem^t  of  a  copyright. 

— Caliga  T.  Inter  Ocean  Newspaper  Co.,  157  Fed.  18$.  .84  a  G.  A.  6ai 


CORPORATIONS. 

Biirdpn  of  proof  !n  action  hv  forpnrntlon  against  agent,  see  "Evidence.*'  f  1. 
i^xercise  of  power  of  eminent  domain,  nee  "Eminent  Domain,"  |  1. 
rieading  In  suit  against  corporation  to  cancel  release,  see  "Equity,**  |  3. 
K)>;;niation  Of  corporations  engaged  in  Intentate  commerce*  see  ''Gomnierce.'' 

a  It  2. 

Right  of  corporations  to  malntsln  suits  In  United  States  courts,  see  "Oourts.** 

«  2. 

liight  of  cori)()ratioDS  to  remove  suits  to  United  States  court,  see  "Uemoval  of 
Causes.**  |  1. 

PmrtUmlar  cla«i«e«  of  corpomliona. 
See  **MunlcIpal  Corporations*' ;  '^Ratlroads.** 
Insurance  companies*  see  "Insurance.** 

i  1.  Oapital,  stoek,  and  dlTldeada. 

Tbe  aeceptJince  by  defendant  of  a  wriltpn  offpr  hy  plaintiffs  who  were 
broliera,  to  sell  certain  stoclc  and  bonds  of  a  railroad  company,  which 
offer  was  expressly  stated  therein  to  be  made  by  authority  of  a  third 
person  nanie(l  who  controllwl  such  stock  and  bonds,  did  not  <'r»  :it»'  ;i  con- 
tract of  sale  between  plaint Ififs  and  defendant  which  would  supiwrt  an 
action  by  piaintlfTs  on  defendant's  refusal  to  accept  and  pay  for  tbe  se- 
curities from  them,  and  Its  purchase  of  the  same  direct  from  tbeir  prla- 
clpal. 

—Mason  v.  Chicago,  B.  &  Q.  Ky.  Co.,  l'>ii  led.  959.... 84  C.  0.  A.  4W 

$  2*   Involveney  and  reoeiTers. 

I.iinltntlon  does  not  begin  to  run  in  favor  of  a  fttockbolder  afniinm  an 
action  to  onftjrce  an  assessment  made  against  him  under  such  constitution- 
al provision  until  the  entry  of  the  decree  fixing  the  amount  of  such  assesi^ 
mcut. 

— Ooss  T.  Garter,  186  Fed.  746  84  G.  G.  A.  402 

T'lult  !-  Nrl>.  Ccnst,  art.  nt>.  §  7.  wliich  piovidi^s  that  everj-  stockholder 
in  a  liuuiiiug  <ori>oration  shall  t>e  iudividuuily  liable  to  its  creditors  over 
and  above  the  amount  of  bis  stock  to  an  amount  equal  to  his  stock,  which, 
as  ciMisf iii'il  t'.v  the  Supmno  Court  of  tlu-  state.  Is  self-executing  ;ind  en- 
forceable only  after  the  assets  of  the  cori>orutioa  have  been  exhausted,  by 
menrifi  of  a  suit  In  equity  in  behalf  of  all  creditors  against  tbe  coriwratlon 
and  its  stitekboldcrs.  iu  which  nil  ciiuities  shall  t>e  adjusted,  the  total  lia- 
bilities of  the  corporation  ascertained,  and  a  receiver  or  trustee  appoint* 
ed  to  collect  from  each  stockholder  his  pro  rata  shara  of  nieh  llabUltlei^ 
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the  amount  due  from  the  stookholdera  when  so  ascertained  constitutes  a 
trust  fund,  the  legal  title  to  which  Is  vested  In  the  re<'elver  or  trustee  ap- 
pointo<l.  niul  he  may  maintain  nn  n(>tlon  to  recover  the  amount  due  from 
a  stockliulder  in  a  foreign  Jurisdiction. 

— Goss  V.  Carter,  Um  Fed.  lili  &4  C.  C.  A.  4Q2 

In  such  an  equity  suit,  each  stockholder  Is  represented  by  the  corporn- 
tlon.  having  contnu  tcd  with  reference  thereto,  and  is  N)ninl  by  the  dc<^ree 
therein,  nlthuugh  a  nonresident  of  the  state  and  not  personally  served  witlj 
pro<-eS!*. 

— Goss  V.  Carter,        Fed.  Hfi  81  O.  C.  A.  4Q2 

f  3a   Foreign  corporations. 

Where  a  New  Jersey  ci>n)oration  entered  Into  a  factorage  contract  with  a 
ctinwration  In  Colorado,  the  Cului  ado  conwratlon  ordering,  receiving,  stor- 
ing, and  selling  merchandise  of  the  New  Jersey  coriwrntion  at  Its  own  ex- 
p«*nse  In  cc)nsI(l<'ratlon  of  the  fa<'torage  8e<"iiro<!  to  It  by  the  contract,  the 
New  Jersey  (.-orijuration  was  not  doing  business  In  Colorado  within  the 
meaning  of  the  Constitution  and  statutes  of  that  state. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  IM  Fed.  1  

S4  C.  C.  A.  IQI 

A  foreign  conwratlon,  which  has  no  warehouse,  office,  or  place  of  busi- 
ness, and  which  neither  Incurs  nor  pays  any  of  the  expenses  of  receiving, 
handling,  storing,  or  selling  its  goods,  in  a  state  to  which  it  consigns  them 
to  its  factor,  who  conducts  all  the  business  there,  assumes  and  pays  ail 
the  expenses  of  rei*elvlng.  selling,  handling,  and  storing  the  goods,  is  not 
doing  business  In  the  latter  state  within  the  true  meaning  of  the  stat- 
utes relative  to  the  admission  of  foreign  corporations. 

—Butler  Bros.  Shoe  Co,  v.  United  States  Kubber  Co..  15fi  Fed.  1  

M  C.  C.  A.  llil 

Const.  Colo.  art.  15,  10,  1  Mills'  Ann.  St.  Si  iSSL  500,  Sess.  Laws  1901. 
p.  12L  c.  52,  I  10,  and  Sess.  I^»ws  1JK)L».  p.  73^  c.  ;iL  i  <>i.  prohibit  every 
foreign  cori)oration  from  doing  any  business  or  exercising  any  corporate 
powers,  or  prosecuting  or  defending  any  suits  except  by  payment  of  an 
annual  license  fee,  and  provide  that  failure  to  pay  the  same  shall  be  a  de- 
fense to  all  actions  brought  In  any  court  within  the  state  on  a  transac- 
tion growing  out  of  such  business.  Held,  that  as  a  literal  Interpretation 
of  this  legislation  would  render  It  unconstitutional  In  so  far  as  It  pro- 
hibits or  conditions  the  exercl.'w*  by  a  for<>Ign  cor|K»ratIon  of  Its  right  to 
carry  on  Interstate  commerce  In  Colorado,  or  limits  the  exerci.se  In  that 
state  by  a  foreign  corporation  of  Its  right  to  Institute  and  defend  In  the 
federal  courts  stilts  arising  out  of  that  commerce,  the  true  construction 
of  the  legislation  Is  that  it  was  IntendfHl  to  govern  Intrastate  commerce 
and  suits  In  tlie  state  courts  in  Colorado  only,  and  was  Inapplicable  to 
Interstate  i'ommerce  In  that  state  and  to  the  right  of  a  foreign  cori>oratIou 
to  Institute  and  defend  suits  In  the  federal  courts, 

—Butler  Bros.  Shoe  Co.  v.  Unltetl  States  Kubber  Co..  ILQ  Fed,  1  

ai  C.  C.  A.  liil 

Civ.  Code  Mont.  S  4nL  as  amended  by  Act  Feb.  22.  IfiOa  (I^aws  lOOCt. 
p.  45,  c.  providing  thai  "every  corporation  having  a  capital  st(K'k" 
shall  annually,  and  within  2Si  days  from  jmuI  after  the  31st  day  of  De- 
c»'ml)er.  make  a  reiK>rt.  which  shall  state  tlie  amount  of  its  authori/.eil 
capital,  and  what  portion  has  been  paid,  and  the  amount  of  its  deltts,  and 
that,  if  any  such  corporation  shall  fail  to  make  such  report,  its  diroj-tors 
shall  be  Jointly  and  severally  liable  for  all  debts  of  the  cor|mratlon  then 
existing  or  which  may  be  thereafter  contracted  until  such  n'lKirt  shall 
l>e  made  and  tiled,  being  general  in  its  language  and  having  l)een  change<l 
Into  Its  present  form  after  the  adoption  of  the  state  Const itntlon,  article 
15,  I  l_L  of  which  provides  that  no  foreign  corporation  •'shall  have  or  be 
allowed  to  exercise  or  enjoy  within  this  state  any  greater  rights  or  priv- 
ileges'* than  those  pos.scssed  or  enjoytnl  by  doniestic  corix>ratlons.  applies 
«uke  to  domestic  and  foreign  corporations  doing  business  within  the 
state,  and  the  failure  of  such  a  foreign  corporation  to  make  the  required 
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report  renders  Its  directors  liable  for  the  existing  debts  of  tbe  eoi>> 

poratiou. 

—Kelson  v.  liauk  of  Fergus  Oounty,  157  Fed.  101... 84  C.  a  A.  UK) 

CORRECTION. 

Of  iodgment^  see  ''Judgment,**  1 1* 

COSTS. 

In  baukruptcy,  sec  "Baukruptcy,"  i  & 


COUNTIES. 

See  "Municipal  Corporations.'* 

I  1*  GoTerameiit  mnd  ofioers. 

A  deputy  oounty  auditor  In  Minnesota,  aiithorlzod  by  law  to  net  In  the 
name  of  his  principal  and  for  whose  ofHclal  acts  ti)e  auditor  and  his  Iwndjs- 
men  were  reeponslhlp,  n(»t  only  to  tbe  oonnty,  but  to  any  iktsou  Injured 
by  his  "mfsoondiu-t  In  onv-p"  (Gen.  St.  Minn  §§  Tio.  7,'.)r,l).  i^mi^l 

spurious  refuiui  orders  on  ilie  county  treasurer  in  favor  of  liclitious  payees, 
purporting  to  be  for  tbe  refunding  of  tax^  received  thron^li  redeniptioB 
from  tftx  sales.  He  procured  the  orders  to  be  authentlciiteil  by  flie  .  hair- 
num  of  the  board  of  county  commissioners,  fotued  the  names  i>f  tlie  ficti- 
tious payees  to  assignments  thereof,  and  pold  the  same  to  a  bnnk.  Hrli, 
that  any  loss  sustained  by  the  bank  throuj:h  its  pun  base  of  the  orders 
could  not  be  attributed  to  the  ofheial  misconduct  of  the  deputy*  in  issuing 
the  same,  but  that  Its  proximate  caiwe  was  bis  IndlTldnal  acts  to  forging 
the  assignments  and  scllinj:  the  orders  as  genuine :  timt,  tbe  orders 
being  nonaegotlable.  the  bank  was  put  on  Inquiry,  and  acquired  no  greater 
rights  than  the  supposed  payees,  and  had  no  claim  to  recover  anj  sacli 
loss,  either  from  the  county  or  tlie  surety  on  the  nuditor*H  Ijond. 

— NaUonal  Surety  Co.  t.  State  Sav.  Bank,  156  Fed.  21  

S4  G.  a  A.  187 

I  2.    Fiscal  luAu&gement,  public  debt,  secnrities,  and  t&xatioA. 

Coust.  111.  1M7(».  art.  S  12.  which  limits  tbe  Huiouut  of  indel>te<lneas 
which  may  be  lawfully  (vjntracted  by  any  nruuiripality  to  i>er  ceut.  of  tbe 
value  of  tbe  taxable  property  tliercin.  relates  solely  to  tbe  creaiiou  of  in- 
debtedness tlierenfter,  and  neither  autliorizes  repudiation,  nor  ufTei-ts  tbe 
mnkfufr  of  terms  for  payment  of  existing  leu.il  liabilities:  hence  tbe  fund- 
ing of  such  liabilities  by  a  county,  authorizetl  by  statute  and  vote,  was 
unaffected  by  tbe  limitation,  and  the  fact  alone  that  funding  bonds  issued 
for  that  purpose,  reciting  that  "biiuiinjr.  subsisting  legal  obligations  of 
said  county"  were  thereijy  funded  exceeded  such  limitation,  neither  Im- 
plies nor  amounts  to  a  Tlolatlon  of  tbe  constitutional  proTlslon  whtcb  can 
only  hr  :nnt\o  to  Mi  yt^  nr  by  impeaching  such  recital  m  to  tbe  validity  of 
the  iiKlel>tf<lnes.s  tutide<I. 

—Hamilton  County  v.  Montpelter  8aT.  Bank  dt  Trust  Co.,  157  Fed. 
19   84  a  C.  A.  525 

Kev.  St.  Til.  1S81,  c.  ir?.  nutborlzes  countlef;  and  other  municipaJitic? 
to  Issue  bond.s  for  ilie  puiiK>se  of  retiring  outstauUiug  obligations.  A  ckjuu- 
ty  bad  an  outstanding  issue  of  i)oiuls.  After  years  of  litigation  in  both 
state  and  fivit  rvi!  I'Mirts  the  liability  of  tlie  county  wns  establi^lf«^l  in 
favor  of  the  ih.l.h  is  of  a  niajorify  of  sut^h  bonds,  and  Judgments  enter^Hl 
against  it  tliereoii,  wliib*  oflu  r  i>ortions  of  the  issue  had  been  adjudged 
Invalid,  and  the  holder-  drfc^ated.  Others  of  the  bonds  were  la  the  hands 
of  holders  whose  rights  had  not  been  adjudicated.  In  such  state  of  facts 
a  compromise  was  effected,  pursuant  to  wblcb  Uw  county  voted  to 
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sae  fanding  bonds  under  such  statute,  to  be  tised  in  settlement  of  tbe  Judg- 
ments nnrl  the  ontstnndlncr  nnadjtidioatod  bonds,  and  they  were  so  used  ; 
JudgLueJJts  being  entcied  on  the  unatljudituted  bouda  by  consent,  and  all 
Judgments  satisfied  in  exeliauge  for  tlie  funding  bonds.  Sucli  bonds  re- 
cltwl  that  thpy  wore  iKsncd  nnder  snoh  statute,  and  that  "binding,  snb- 
Bistlug  legal  obligations  of  said  county"  were  thereby  funded.  Held  that, 
under  the  statute,  the  county  officers,  authorized  thereto  by  a  TOte  of  the 
electors,  had  i>ower  to  make  the  compromise,  and  for  that  purpose  to  de- 
termine on  behalf  of  the  county  that  the  unadjudicmteil  outstanding  bonds 
were  valid  and  subsisting  obligations,  and  that  their  recital  of  such  fact 
estopped  the  county  as  against  a  bona  fide  holder  for  value  of  the  funding 
bond.s  to  deny  their  validity,  on  the  frround  that  all  or  any  part  of  the  ob- 
ligations thereby  retired  were  invalid,  either  on  constitutional  or  statutory 
grrounds. 

—Hamilton  County  t.  Montpeller  Sav.  Bank  &  Trust  Co.,  162  Fed. 
la   M  C.  0.  A.  5^ 

A  Judge  of  a  county  court  in  Kentucky,  acting  under  statutory  authority, 
called  a  special  election  to  determine  whether  or  not  the  county  should 
subscribe  for  a  certain  amount  of  the  stock  of  a  railroad  company  and  Is- 
sue its  negotiable  bonds  for  the  amount,  the  Huhscription  to  be  subject  to 
certain  stated  conditions,  one  of  which  was  that  It  should  not  be  made 
nor  the  bonds  Issued  "until  said  county  •  •  •  is  fully  and  completely 
exonerated  from  the  payment  of  the  capital  stock  voted  by  said  county 
and  authorized  to  be  subscribed"  to  another  railroad  company.  The  projv 
osltion  having  been  carried,  the  Judge  subsequently  entered  an  order  re- 
citing that,  **the  court  being  sufficiently  advised,"  the  bonds  should  issue, 
and  they  were  thereupf)n  ifjjjued  and  delivered,  and  the  stock  received 
by  the  county.  At  that  time  some  years  had  elapsed  since  the  county 
voted  to  sub«cril>e  to  the  stock  of  the  other  railroad  company,  and  the 
clerk  had  been  authorized  to  make  the  subscription,  but  no  further  steps 
had  been  taken  to  that  end.  Held,  in  an  action  against  the  county  by  a 
bona  fide  holder  of  bonds  so  issued,  that  the  presumption  arising  from 
the  subscription  and  issuance  of  the  Iwnds,  and  the  order  of  the  judge 
authorizing  the  same,  the  cH)ndlHon  precedent  had  been  fulliiled,  and  the 
county  exonerated  from  liability  on  account  of  Its  prior  subscription  was 
not  overcoitie  but  was  strengthened,  where,  although  more  than  3Q  yeani 
bad  elap.sed,  no  contract  contpleting  such  »ul>s<.rIptIon  had  ever  been  made 
or  demanded. 

— -Quinlan  v.  Green  County,  Ky.,  IBI  Fed.  ^  0.  0.  A.  &3I 


COURTS. 

Bankruptcy  courts,  see  "Bankruptcy,"  §8  2.  3. 
Contempt  of  court,  see  "Contempt." 
Criminal  Jurisdiction,  see  "Criminal  Law,"  f  L 
Miindamus  to  inferior  courts,  see  "Mandamus,"  S  L 

Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

C^iuses." 

Review  of  decisions,  see  "Appeal  and  Error." 

f        Estalilialiment,  orK&iiixatton<  and  prooediire  ia  general. 

In  accordance  with  the  ])ractice  in  this  circuit  to  follow  the  decisions  of 
other  Circuit  Courts  of  Appeals  whenever  tbey  may  properly  form  a  prec- 
edent. Eldman  v,  Tilghman.  Fetl.  141.  Is  followed  on  a  question  of  the 
construction  of  the  statutes  with  refereni-e  to  the  war  revenue  tax  on 
legacies. 

— <3ill  V.  Austin,  li3I  Fed.  2M  84  C.  C.  A.  077 

f  2*   United  States  conrts. 

.V  Circuit  Court  of  .\ppeals  of  the  TTnlted  States  has  no  power  to  in- 
terfere by  mandamus  with  the  action  of  a  Circuit  Court,  where  the  question 
Involved  relateti  to  its  Jurisdiction  as  a  Circuit  Court  of  the  United  States, 

81  CCA,— 45 
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iMit  t!ie  fipTiMfntlon  In  such  case  must  be  lunrjp  to  thp  Snprfinf  rotirt;  but 
sucb  want  of  power  in  tbe  Circuit  Court  of  Appeals  doe»  uot  exist  where 
tbe  qaeatlon  InTolTod  reUitM  to  tiie  jnrladictloii  of  a  drcolt  Dynrt  a*  t 
Judicial  tribunal  of  original  JorWUctioa,  bavlnc  no  relatioii  to  Ita  lUulta- 
tlon  aa  a  national  court. 

— Dowaglae  Utg.  Go.     Mcflberqr  Mfg.  Co..  105  Fed.  824  

84  C  a  A.  38 

When  thp  lurlsdiftlon  Of  a  ffdnrnl  court  depends  upon  the  ca«e  beini* 
one  urisiug  under  tbe  CouatltuUou  or  lawa  of  tiie  United  States,  the 
facta  nocMwary  to  make  nch  a  case  roust  be  plainly  Sbown  upon  tte 

laCOrdf  and  it  fs  not  mough  that  sik-Ii  question  mny  nristv 

— City  of  Louisville  r.  Cumt>erlaud  Telephone  ^  Telt-grupU  Co,  15o 
Fed.  725  84  a  a  A.  161 

A  federal  court  is  without  jurisdiction  of  a  suit  to  enjoin  the  enforce- 
ment of  a  municipal  ordlnanoev  on  the  ground  that  it  impairs  the  obliga- 
tion of  a  contract  or  deprives  oomplainnnt  of  property  without  due  proc^iss 
of  law,  In  Tlolation  of  the  Constitution  of  the  United  Statea,  when  the  bill 
allegee  that  no  power  had  been  granted  to  tiie  mmilclpaU^  hf  ttia  Con- 
atltution  or  Legislature  "f  tbr  <5tnto  to  pnss  such  ordinance:  the  pfohlbt* 
tlon  of  tbe  federal  constitution  being  against  state  action  only. 

—City  of  LoQlarllle  t.  Camberlaiid  TetaphoDe  ft  Telegraph  Co..  isn 
Fed.  726  84  0.  a  A.  Idl 

Erorr-  rorjjoratlon  of  every  state  !ins  the  absolute  rlcrht  to  !n?:t!rnto. 
mainhetin,  and  defend  in  the  federal  courts  ita  sulta  in  any  other  states  in 
tbe  caaea  and  on  tbe  tenna  preacrlbed  by  tbe  acta  of  Congreea. 

—Butler  Bn»i  Shoe  Oik    United  Statea  Bnbber  Co..  156  Fed.  1  

S4  C.  C  A  i«r 

While  the  national  courts  may  enforce  rights  created  and  remedies 
granted  by  state  atatntea  aecordlng  to  titelr  tenna,  tbe  Jariadtetlon  and 
power  of  ttK  i^o  r>ourf8  was  not  granted  by,  and  It  may  not  be  rerokad,  an> 
nulled,  or  impaired  by,  state  legislation. 

— Buder  Bma.  Sboe  Oo.  ▼.  United  States  Bnbber  Ok,  156  Fed.  1... 

84  C.  C.  A.  167 

It  Is  settled  inw  thnt  for  purpoaes  of  the  Jurisdiction  of  n  fr>(!prni  i ->urt 
a  corporation  is  a  citizen  only  of  tbe  atate  In  whidi  it  is  Incorporated; 
and«  wbere  It  la  doinir  boalneaB  and  baa  an  establlBlied  olBce  in  anotber 
state,  siirh  fact  docs  not  affect  Its  citizenship,  but  it  may  W  thefe  BOed 
bi  such  court  by  a  citizen  of  the  state  residing  in  tbe  district 

^Haigbt  ft  Ffeeae  Oo.  t.  Wela*,  106  Fed.  828  84  a  O.  A.  221 

A  Clreolt  Oonit  of  Appeals  la  bmnid  to  Inquire,  first,  as  to  Its  own  juris- 
diCtloD  of  a  cause  brought  before  it  t  y  appeal  or  writ  of  error,  and.  s^- 
ond,  as  to  the  Jurisdicti(Hi  of  tbe  court  from  wbicb  tbe  record  comes,  eren 
tbougb  tbe  queatlon  la  not  ralaed  by  the  parties 

— Poget  Soond  Nar.  Go.  r,  LaTondar,  166  Fed.  m. ..  .84  a  a  A.  S08 

The  construction  of  a  statute  of  a  state  by  Its  highest  court  will  be 
followed  by  the  federal  courts;  but,  where  such  hlprhest  court  is  com- 
posed of  a  number  of  judges,  a  construction  placed  upon  a  statute  by  the 
opinion  of  one  Judge  which  is  not  eoiRnirred  in  i  y  a  majority  is  uot  ao 
bitidin;:.  but  leavea  tbe  question  to  be  determii^  indf^udently  bj  a 
federal  court. 

— San  Jose- Los  Gatoa  Intemrban  By.  Oo.  t.  San  Jose  Ry.  Co.,  ir>' 

Fed.  456  84  C.  a  A.  265 

Wliere  the  power  of  a  Circuit  Court  of  the  T'nftt^d  States  to  proofHMl  to 
the  trial  of  an  action  against  a  uonresiileut  defendant  depeiuis  on  whethtf 
there  has  been  a  general  appearance  by  defoidant,  or.  if  not,  npon  tiie 
validity  of  attachments  and  jramlshments  of  property  within  tbe  district 
both  such  queiitious  are  Ju^i^^dlctioQal,  and  a  decision  of  the  court  det^ 
mining  them  in  favor  of  the  defendant  and  dlamlsalng  tbe  action  for  want 
Of  jurisdiction  la  reviewable  only  bgr  tbe  Snpreme  Ooort  under  aactlona 
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5  and  Q  of  the  Circuit  Court  of  Appeals  act  of  March  3.  1891  (2C  Stat.  827. 
828,  c.  fill  [U.  8.  Comp.  St.  IWl.  pp.  549,  5501). 

— Davis  T.  Cleveland,  C,  C  &  St.  L.  Ry.  Co.,  IM  Fed.  775.  

M  C.  C.  A.  4fi2 

In  the  federal  courts,  the  rule  subBists  that  the  distinction  between 

Ippul  and  pquitable  defeu8»»s  Is  always  recognized,  and  such  rule  cannot 
t>e  ufTected  by  state  legislation  or  practice  permittiug  equitable  defenses 
in  actions  at  law. 

— Padflc  Mut  Life  Ins.  Co.  of  California  t.  Webb.  157  Fed.  155. . . . 

84  G.  a  A.  fiQ3 

COVERTURL 

See  **Hu8band  and  Wife." 

CREDfBILITY. 

Of  witness,  see  "Witnesses,"  |  2. 

CREDITORS. 

See  "Bankruptcy.** 

Subrogation  to  rights  of  creditor,  see  "Subrogation.** 

CRIMINAL  LAW. 

Indictment,  information,  or  complaint,  see  "Indictment  and  Information.** 

Particular  offCMet. 

See  "Conspiracy,"  |  1 ;  "Contempt" ;  "Disorderly  House" ;  "False  Pretences** ; 

"Larceny" ;  "Perjury." 
Against  postal  laws,  see  "Post  Office,"  %  L 

f  1±  JnHidietioa. 

A  District  Cuurt  of  the  United  States  has  Jurisdiction  of  a  prosecution 
under  Rev.  St.  1  5395  [U.  S.  Comp.  St.  1901.  p.  .3654],  for  false  swearing  In 
a  naturalization  procoeding,  notwithstanding  the  fact  that  such  proceed- 
ing was  in  a  state  a)urt 

— Holmgren      United  States,  Ififi  Fed.  1^  M  O.  C.  A.  301 

The  object  of  Act  June  30,  190(».  c.  3934.  34  Stat.  814  [U.  S.  Comp.  St. 
Supp.  1007,  p.  7971.  creatinjr  the  TTnitwl  States  Court  for  China,  and  of  the 
treaty  under  which  it  was  cTealed.  in  so  far  as  that  court  is  given  criminal 
Juri.sdictlon,  was  to  secure  to  American  cltis&ens  residing  or  sojourning  In 
China  and  there  chnrg'Pd  with  crime  the  benefit  of  the  principles  of  the 
laws  of  the  United  States  relating  to  the  trial  of  persons  ae<  used  of  crime; 
but  the  statute  at  the  same  time  makes  such  citlzena  subject  to  punish 
nient  for  acts  made  criminal  by  any  law  of  the  United  States  or  for  acts 
recognized  as  crimes  by  the  common  law. 

— Biddle  V.  United  States,  IM  Fed.  152  M  C.  C.  A.  415 

The  provisions  of  such  statute,  making  the  common  law  applicable  to 

criminal  offenses  committed  by  .■VnuTlean  citizens  in  China,  are  to  be 
construed  as  relerriuK  to  the  common  law  In  force  In  the  several  Ameri- 
can colonies  at  the  time  of  their  separation  from  England,  and  this  in- 
cludwl  not  only  the  ancient  common  or  unwritten  law,  but  also  statutes 
which  had  theretofore  been  pa.ssed  amendatory  of  or  in  aid  of  tlie  common 
law,  among  which  was  St  Geo.  II,  c.  24^  enacted  in  1757,  creating  the 
offense  of  obtaining  money  or  goods  under  false  pretenses,  and  the  subse- 
quent amendments  thereto. 

—Biddle  y.  United  States,  m  Fed.  7fi&  M  O  a  A.  llfi 
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In  view  of  the  legislation  of  Conirrfw  making  the  obtalnlncr  of  mnney  or 
property  by  false  pretenses  a  crime  in  Alaska  and  the  District  of 
Columbia  and  In  other  territoiy  subject  to  the  orliniiuil  Jnrledlcttoti  of  the 
UnltOil  Statef?.  such  act  is  an  offense  a^fnlust  the  laws  of  the  Tnlted  States, 
within  the  meaning  of  Act  June  30,  190a  c.  3934.  Stat.  814  [V.  S,  Comp. 
St.  Snpp.  1907,  Ik  797],  conferring  jurisdiction  upon  tbe  United  States 
Court  for  China,  and  an  Arucrican  citizen  pillty  of  the  ciminilsrslAn  of 
such  act  in  China  is  subject  to  trial  and  punishment  therefor  by  that 
court. 

^Btddle  T.  United  Statssb  166  Ved.  760  84  a  a  A.  435 

f  ft.  UadtetloB  of  proeeeatloas. 

Where  a  -  "nsplracy  has  l>een  formed  and  an  orert  act  bas  h^n  done  In 
execution  of  it  more  than  three  years  before  the  filing  of  an  indictm^t, 
a  prosecution  for  that  conspiracy  and  overt  act  la  iMrred      tbe  statuta 

of  llniltaMons. 

—Ware  v.  United  States,  154  Fed.  577  84  C.  C.  A.  !«« 

When  in  such  a  case  subsetiueut  overt  acts  are  committed  under  the 
old  conspiracy  within  the  three  years,  the  existence  of  the  conspiTa<7 

and  the  con-^'  i  n-^  j  arf Irlpatlon  of  tin-  defendant  tlitTi'in  within  the  three 
years  are  iudispeusable  to  the  maintenance  of  a  prosecution  for  the  con> 
spiruey.  But  If  tbeee  fttcts  are  established  bj  competent  erldttice  sudi 

a  pro8e<*utlon  may  be  snsitaiiu  1. 

—Ware  v.  United  States,  104  Fed.  577  H4  C.  C.  A.  903 

Proof  of  the  formation  by  the  defendant  and  others,  more  than  three 
years  before  tbe  Indictment,  of  sucb  a  conspfracy  as  tbat  charged  in  tbe 

indictment  and  of  an  overt  act  thereunder  prior  to  the  three  rears,  !<;  in- 
sufficient to  sustain  tbe  charge  of  a  conspiracy  within  the  three  years. 
But,  In  connection  with  evidence  aliunde  of  tbe  existence  of  tbe  con* 
^?iraey  and  of  tbe  defendant's  eonscioiis  part)eipatif)n  in  it  within  the 
three  years,  it  is  competent  evidence  for  the  consideration  of  the  juiy 
In  determining  the  issue  presented  by  the  indictment 

—Wan     United  States,  154  Fed.  577  84  a  a  A.  9D8 

An  overt  act  committed  hy  one  of  the  alleged  co  rrm^piratorg  within 
tbe  tliree  years  pursuant  to  a  conspiracy  between  liim  and  the  defendant, 
formed  and  followed  by  an  overt  act  more  tban  tikree  years  prior  to  tbe 
filing  of  the  indictment  without  the  defendant's  ct.usent  or  agret-'iuent 
within  tlie  three  years  to  the  continued  existence  and  execution  of  the 
conspiracy.  Is  Incompetent  to  establlsb  Its  existence  and  his  participation 
thweni  ^vithin  the  three  years. 

—Ware  v.  United  SUtes,  154  Fed.  577  84  a  a  A.  000 

I  8*   Former  Jeopardy. 

The  acquittal  of  defendants  on  one  of  two  indictments  consolidated  for 
the  purpose  of  trial  Is  not  a  bar  to  a  conylction  on  the  otber  where  tbe 
offenses  char^'ed  are  distinct  In  point  of  law.  althong:h  llie  samo  factS 
may  have  been  relied  on  to  a  great  extent  in  each  case. 

—Thomas     United  States,  156  Fed.  897;  Taggart  v.  Same.  Id.  

84  a  a  A.  47T 

I  4k  AvralsameBt  and  pleas,  amd  aolle  pgessqtai  «p  diseeaitlaiian— . 

Ohjecfion  to  the  overnilinir  or  strilcint:  ont  of  a  plea  of  misnomer  IS 
waived  by  the  subsequent  filing  of  a  demurrer  to  the  indictment. 


—Lee     United  States,  196  Fed.  948  84  a  a  A.  448 

A  defendant  cannot  Interpose  a  plea  of  misnomer  after  bavlng  cbal- 

ienged  the  sufflcienev  of  the  Indictment  by  a  motion  to  quash. 

— I>ee  V.  TTnited  States,  156  Fed.  948  84  a  a  A.  448 


I  fia  Evidence — Judicial  notice,  prci-nmptloiiii,  and  burden  of  proof. 
A  generni  regulation  promulgated  by  tiie  General  Land  Othee  re^)ect- 
ing  homestead  entries  Of  public  laud,  for  the  government  oC  tbe  officers 
of  local  hind  offices,  pursuant  to  authority  given  bj  Rot.  St  i  2478  lU. 


Digrtized  by  Gooqic 


INDEX. 


709 


8.  Comp.  St  1901,  p.  1^],  becomes  a  part  of  the  bodj  of  public  laws 

of  which  the  courts  take  judicial  notice. 

— Nurnberger  v.  United  »tnte»,  IIM  Fed.  121  fii  C.  C.  A.  811 

f  fi.   —  OtHer  offenses,  and  charaeter  of  aeoused. 

On  the  trial  ot  defeuilanis  charged  with  having  conspired  with  a  person 
named  and  with  others  to  the  grand  Jurors  unknown  to  induce  a  partner- 
ship to  accept  rebates  from  railroad  conifmnles,  evidence  of  coutempo- 
rane<»u8  contracts  made  by  defendants  with  other  large  shippers,  similar  In 
all  respects  to  that  made  with  the  partnership  named,  and  that  such  ship- 
pers also  received  sums  of  money  Indirectly  which  they  untlerstootl  to  come 
from  defendants,  and  to  be  in  fact  rebates,  Vtua  admissible  on  the  ques- 
tion of  intent  and  motive  in  the  transaction  charged  in  the  indictment 
— Thomas  v.  United  States,  150  Fed.  897;    Taggart  v.  Same,  Id 

M  C.  C.  A.  AH 

f  Tm   —  Acts  and  declarations  of  oonspirators  and  oodefendants. 

On  the  trial  of  defendants  charged  with  Jiaviug  cuii.sinred  witli  a  ^lersou 
named  and  with  others  to  the  grand  Jurors  unknown  to  induce  a  partner- 
ship to  accept  rebates  from  railroad  companies  on  sliipnieuts  in  violation 
of  the  interstate  tomuierce  law,  where  there  was  evidence  tending  to  es- 
tablish the  conspiracy,  and  that  the  arrangement  for  the  Illegal  rebates 
was  made  between  defendants  and  one  member  of  such  partnership,  en- 
tries in  a  private  nicuiuranduiu  bouk  kept  by  such  partner,  showing  sums 
rtH,-eIved  as  "freight  commissions"  and  distributed  between  the  partners 
Individually,  which  transactions  did  not  appear  on  the  books  of  the  firm, 
were  adiuij»i!iblo  In  evidence. 

—Thomas  v.  United  States,  150  Fed.  897  ;  Taggart  v.  Same,  Id.  

Si  C.  C.  A.  411 

I  &    Documentary  evidence  and  exclnsion  of  parol  evideaoo  there- 

Where  a  general  regulation  promulgated  by  the  General  Land  OlSce  re- 
specting homestead  entries  of  public  laud,  for  the  government  of  the  offi- 
cers of  local  land  otUces,  is  pertinent  to  the  issue  as  to  the  criminal  in- 
tent of  a  defendant  charged  with  a  criminal  offense  under  the  land  laws, 
as  corroborating  his  testimony  as  to  bis  uiulerstauding  of  the  requirement 
of  the  law,  by  showing  that  such  understanding  was  In  arc-ordance  with 
that  of  the  Land  Department  until  after  the  alleged  otTt  tise,  he  was  en- 
titled to  have  such  regulation  placed  before  the  Jury  as  a  matter  of  evi- 
dence, and  its  exclusion  was  error. 

— Nuruberger  v.  Uuitetl  States.  ISfiFed.  121  Si  O.  0.  A.  SlI 

f  &.  Testimony  of  accomplices  and  codefendants. 

On  the  trial  of  a  defendant  char;L;i'd  with  perjury  in  giving  false  testi- 
mony In  a  proceeding  for  naturalization  of  an  alien,  the  applicant  for 
citizenship  ia  not  an  accomplice  in  sudi  fwnse  an  to  require  the  jury  to  be 
cautioned  in  respect  to  his  testimony,  where  it  does  not  appear  that  de- 
fendant gave  the  false  testimony  at  the  instigation  of  such  applicant. 

—Holmgren  v.  United  States,  IM  Fed.  432  84  C.  C.  A.  201 

f  10.  Trial— ProTinoo  of  court  and  Jnry  in  generaL 

The  evidence  in  every  criminal  case  sliould  be  sufficient  to  warrant  a 
reasonable  conclusion  of  the  defendant's  cuilt,  otherwise  It  Is  the  duty  of 
the  court  to  Instruct  a  verdict  In  his  favor. 

— Mlckle  V.  United  States,  151  Fed.  222  84  C.  G.  A.  fiZ2 

{11.  —  Necessity,  reqnisites,  and  sufficiency  of  Instmctioi&s. 

In  a  criminal  case,  the  refuf^al  of  a  reiiut'Sted  instruction  that  defend- 
ant is  presumtMl  innocent,  and  that  such  presumption  remains  until  over- 
c*ome  by  the  proof.  Is  reversible  error,  notwithstanding  the  giving  of  a 
proper  instruction  on  the  snbjfvt  of  reasonable  doubt. 

—Thomas  v.  United  States,  156  Fed.  897;  Taggart  v.  Same,  Id  

84  0.  G.  A.  421 
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t  IS*  Anmtd  mud  •mne,  aad  Mrtiorari— PreseatatioB  and  r«Mrv»tl«i 

An  assignment  of  error  in  a  crimlnnl  rnso,  bnsed  upon  the  fact  that 
the  jurjr  were  permitted  to  talie  wltii  them  to  their  room  tlie  iodictmeat 
on  whfcb  wns  Indorsed  the  Terdlet  of  the  jury  on  a  former  trial  iliidlnf  th» 
d<  frndnnt  Lniiltj'.  cannot  be  coiiHiilered  by  the  aiipollatc  court,  when- 
the  matter  was  not  brought  to  the  atteiition  of  the  trial  court  until  after 
the  Terdlct  was  returned. 

-^oltngKn     umted  Btatee^  106  Fed.  489  M  G.  a  A.  MH 

Where  evidence  is  admitted  In  the  course  of  the  trial  for  c^ertain  pur- 
poses, an  exception  to  a  paragraph  in  the  charge  of  the  court,  which  de- 
clares that  this  evidence  was  proi)erly  admitted  for  these  purposes,  in  the 
absence  of  any  request  to  the  court  to  exdude  any  specific  evidence  or 
to  limit  Its  effect  and  in  the  absence  of  any  objection  or  exception  tri 
Its  admission,  and  in  the  abf>ence  of  any  speeiticatiou  of  the  particular 
eridenoe  challenged,  ti  imavaUliig»  because  in  such  a  case  the  leoord  faiL« 
to  y>rove  the  error,  and  the  pte8i]mptl<m  that  the  actlom  of  the  court  be- 
low was  right  must  prevail. 

— Wate  ▼.  United  Btatev,  154  Fed.  S77  84  a  a  A.  MS 

113.    Review. 

A  judgment  of  conviction  In  a  criminal  case  will  not  be  reversed  by  an 
appellate  court  bei-nnse  of  the  ovorrullng  of  a  motion  for  a  new  trial 
based  uix)n  the  ground  that  the  jury  took  to  their  room  the  Indictment, 
on  which  wa»  recorded  a  former  conTlCtkMl  of  defendant,  where  such 
motion  and  the  f<npportlnf  affidavits  were  conBldered  and  passed  upon 
by  the  trial  court. 

•Holmffien     United  Stetet,  156  Fed.  489  84  a  a  A.  801 

While  the  permitting  of  leadinR  questions  is  a  matter  resting  In  the 
sound  discretion  of  the  trial  court,  allowing  a  district  attorney  In  a  crim- 
inal case  to  ask  quest  ions  of  bis  own  witnesses,  who  are  not  unwilling  or 
unfriendly,  whicli  are  leading  and  in  a  form  to  suggest  the  answer  de- 
sired and  call  for  a  mere  conclusion  of  the  witness,  is  an  abuae  of  dlsere- 
tlon,  and  is  prejudicial  error. 

— Nnniberser  t.  United  States^  186  Fsd.  T21.  84  a  €L  A.  877 

CUSTODY. 

Of  children  in  suit  for  divorce,  see  "Divorce,"  i  1. 


CUSTOMS  DUTIES. 

f  !•   Ck>ods  snlijeoi  to  intj,  rate,  and  amonft* 

In  Tariff  .\ct  July  24,  18&7,  c.  11,  i  1,  Schedule  U  par.  391,  80  Stat 
187  [U.  S.  Comp.  St  1901.  p.  1670],  tilie  proviso  that  **all  mannfactnm 

of  which  wcKtl  is  a  comitonent  material,  shall  be  cln=!Hlfled  and  nsfse^sed 
for  duty  a»  mituufactures  of  wool,"  is  not  limited  to  the  goods  contain- 
ing silk  which  are  the  subject  of  said  paragraph,  but  estends  to  all  silk 
and  W(K)1  sr  irxls;  and  dress  goods  in  chief  value  of  silk,  but  In  p;irt  of 
wool,  become  by  virtue  of  this  proviso  subject  to  the  duty  on  wool  goods, 
rather  than  that  on  stlk& 

—United  States  v.  Bcruggs,  Yandemort  4  Barney  Dry  Good^  c<< . 

156  Fed.  940  84  C.  C.  A  440 

Of  the  provisions  in  Tariff  Act  Jnly  2i,  1897,  c.  11,  I  1,  Schedule  B.  par. 
8a  aO  Stet  155  rU.  S.  Oomp.  St.  1001,  p.  16321,  (I)  for  ■*tllei«.  T>Inln  xm- 
glnxed,  one  color.  exrwHllnp  two  squnrp  Inches  In  s\'/.v."  and  f'2i  for  "tiles 
*  •  •  semi-vitriiied,  flint, '  etc.,  the  latter  is  more  Hpecific;  and  tiles 
embraced  in  both  descriptions  are  dutiable  ander  the  latter. 

— Schroeder  t.  United  8tete«»  169  Fid.  957;  Bncelhard  v.  Same.  1 1 

^  a  a  A.  457 
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Iron  castings,  which  by  careful  additional  work  have  been  fitted  as 
parts  of  machines,  are  no  longer  dutiable  as  "castings,"  under  Tariff  Act 
July  24,  isryr.  c.  11,  J  L  Schedule  C,  par.  148,  3Q  Stat  lii2  [U.  8,  Comp.  St. 
1901,  p.  1G40],  but  have  been  advanced  to  the  coudltiou  of  "articles 
•  *  •  of  Iron  •  •  •  partly  •  •  ♦  manufactured,"  under  par- 
agraph m  3D  Stat.  Ifll  fTT.  S.  Comp.  St.  1001,  p.  16451. 

—John  Bromley  &  Sons  v.  United  States,  15fi  Fed.  958  

8i  0.  0.  A.  45a 

f  2.   Bmtry  and  appraisal  of  goodu^  bonds,  anud  warehousea. 

For  tile  purpose  of  ascertaining  the  date  for  filing  protests,  importers 
are  bound  to  take  notice  of  the  dates  given  In  the  liquidation  bulletin  pub- 
licly posted  as  prescribed  by  the  customs  regulations ;  and.  In  case  of  con- 
flict between  the  bulletin  and  notations  on  the  entry,  they  should  be  gov- 
erned by  the  former. 

—United  States  v.  Charles       Wyman  &  Co.,  15fi  Fed.  91  

84  C.  C.  A.  m 

Customs  Administrative  Act  June  10,  1800,  c.  407,  I  H  26  Stat.  ISI 
[U.  S.  Comp.  St.  1901,  p.  193.3],  permitting  protests  against  de<'isIons  of  col- 
lectors of  customs  to  be  filed  "within  ten  days  after  but  not  before''  liqui- 
dation of  the  entries,  fixes  definitely  the  time  within  which  a  protest  must 
be  filed :  and.  If  not  filed  within  this  period,  a  protest  is  invalid. 

—United  States  v.  Charles  H.  Wyman  &  Co.,  liifi  Fed.  91  

84  C.  C.  A.  123 

By  a  customhouse  error  the  date  of  liquidation  was  stated  in  an  entry 
as  being  later  than  It  was  In  fact,  and  a  representative  of  the  importer  was 
thereby  misled;  but  the  correct  date  was  given  in  both  a  notice  sent  to 
the  lmix)rter  and  the  liquidation  bulletin  posted  for  inspection  by  im- 
porters. Held,  that  the  error  did  not  have  the  etfect  of  extending  the 
period  for  filing  protests,  preacrlt>ed  by  Customs  Administrative  Act  June 
10,  1800.  c.  40L  4       2(]  Stat.  137  [U.  S.  Comp.  St.  1<)01,  p.  10331, 

—United  States  v.  Charles  BL  Wyman  it  Co.,  156  Fed.  fil  

84  C.  C.  A.  m 

The  classification  by  a  collector  of  customs  of  Imported  goods  under 
a  tariff  law  la  presumably  correct. 

— Vandlver  v.  United  States.  IM  Fed.  961  Si  O.  C.  A.  !S2 

Findings  of  the  Board  of  General  Appraisers,  unless  unsupported  or 
against  the  weight  of  evident^,  or  additional  evidence  has  been  taken, 
will  not  be  disturbed  by  the  courts  on  appeal. 

—Vandlver  v.  United  States,  166  Fed.  961  84  a  a  A.  622 


DAMAGES. 

{  1<  Pleadlac,  eTtdemee*  and  asMisment. 

In  an  action  by  a  servant  employed  as  a  car  repairer  to  recover  from 
the  master  for  a  personal  Injury,  where  It  was  shown  that  he  was  a  car- 
penter by  trade,  on  the  question  of  damages,  evidence  of  his  disabllit.v 
caused  by  the  Injury  was  not  limited  to  the  effect  on  his  earning  capacity 
as  a  car  repairer,  but  it  was  competent  to  show  the  effect  on  his  capacity 
to  earn  wages  as  a  carpenter. 

—Northern  Pac.  Ry.  Co.  v.  Wendel,  15fi  Fed.  33fi  84  CX  C.  A.  ^ 

Under  a  declaration,  in  an  action  for  personal  injury,  which  describes 
the  wounds  received  by  plaintiff,  evidence  is  admissible,  under  the  settled 

rules  stated  In  Chltty  on  Pleading.  411-414,  with  re8t)ect  to  Injuries  not 
described,  but  which  naturally  resulted  from  such  wouuUa,  us  affecting 
the  amount  of  damages  re<H>verable. 

— KatahdiQ  Pulp  &  Paper  Co.  v.  Peltomaa,  156  Fed.  242  

84  a  a  A.  238 
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DEATH. 

LlablU(7  tot  death  caused  by  operaUon  of  railroad,  see  "Railroads."  U  l-S* 
Uablll^  €f  caiTl«r  for  death  of  paMeofer*  sea  **Garrlen,**  f  2l 

i  1.   Aetloaa  for  canning  death. 

Wticn  decedent,  an  unmarried  female  19  years  of  age  at  the  time  of  her 

death,  was  two  years  old,  ber  mothPT  dfed,  and  jsho  was  taken  by  plain- 
tiff, iier  fattier,  to  reside  with  her  aunt,  with  wlioni  she  llve<i  until  she 
waa  16»  wheo  she  was  sent  by  him  to  school  to  fit  Iierseif  for  teaching. 
She  was  sympathetic,  ambitious.  Industrious,  of  good  health,  and  fond  of 
her  father,  who  paid  the  exi>eui>es  incident  to  her  education,  and  desired 
to  Iceep  house  for  him.  but  he,  being  a  farm  laborer  and  traveling  ma- 
chinist, had  not  married  again,  and  at  the  time  of  his  daughter's  death 
was  00  years  of  age.  Held,  th&t  evidence  of  these  facts,  in  the  light  of 
tile  natural  influence  or  promptlnga  of  filial  ties,  was  sufficient  to  sustain 
a  finding  thfit  thorp  ^  n*;  n  ro;i'^(MiaMe  expectation  of  substantial,  though 
not  large,  pecuniary  benellt  tu  tiie  father  from  a  continuance  of  the  life 
of  the  daughter. 

—Hopper  V.  Denver  &  R  G.  R.  Co.,  155  Fed.  273   84  C.  C.  A.  21 

Mills'  ATI".  St.  Colo.  5  15ns.  creates  an  action  for  death  negligently  caus- 
ed by  a  jjubiie  carrier,  and  declares  that  it  sliall  fbrfeit  for  every  person 
and  passenger  so  Injured  or  killed  Dot  more  than  $.1,000.  nor  less  than 
$3,000,  whleh  may  be  sued  for  and  rei'ovenMl :  (t)  By  tlie  hushand  or  wife 
of  tleeeaued;  or  (2)  if  there  be  no  liusUaud  or  wife,  or  he  or  she  fail  to  sue 
within  a  year  after  sncta  death,  fhen  the  heir  or  beirs  of  the  deceased, 
or.  If  the  deceased  be  a  '  tiMTior  or  unmarrieil,"  tht  n  by  the  father  and 
mother,  or,  if  either  of  ttieni  be  dead,  then  by  the  ^^urvivor.  Held  that,  if 
the  deceased  laft  a  biulNuid  or  wife,  the  aole  right  of  action  was  in  such 
survivor,  save  that  as  against  ehildren  thn  rifiht  would  he  lost  unless 
ass«»rted  within  a  year;  if  there  was  no  surviving  husband  or  wife,  or 
the  survivor  fklled  to  sue  within  a  year,  then  the  sole  right  would  be 
in  the  children:  and  If  there  was  neither  survivlnjr  husband  nor  wife  nor 
any  children,  then  only  would  the  right  of  action  be  in  the  father  and 
mother,  or  the  anrvlvor;  so  that  where  an  anmarrled  adnlt  female  la 
killed  by  the  nepliffenoe  of  a  carrier,  and  «^  in  uos  neither  husband* 
child,  nor  mother,  the  right  of  action  la  in  her  surviving  father. 

— Hoi>per  T.  Denyer  &  B.  O.  B.  Go.,  1»  Fed.  273  84  a  a  21 


DEBT,  ACTION  OF. 

For  recovery  of  stamp  taxee,  see  "Internal  Beveuue.** 


DEBTOR  AND  CREDITOR. 

»ee  "Bankruptcy." 

DECEIT. 

See  ''Fraud.** 

DECURATION. 

In  pleading,  see  "Pleading,"  1  2. 

DEEDS. 

CancellaUon,  see  "Cancellation  of  Inatnuiieiltt.** 
Of  truat,  see  "Mortgages." 
Beoelvera*  deeda»  aee  **BeceiTen,"  1 1. 
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DELAY. 

Laches,  see  "Equity,"  i  2. 

DELIVERY. 

Of  deed,  see  "Bscrows.'' 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  "Escrows." 

PlaintllT  was  elected  head  banker  of  the  Modern  Woodmen  of  America, 
an  iueorporated  fraternal  society,  and  as  such  became  custodian  of  Its 
funds.  As  required  by  the  by-laws,  he  gave  a  bond  for  the  faithful  per- 
formance of  his  duties,  among  which  was  the  depositing  of  all  money  in 
depositories,  selected  by  him  but  approved  by  the  dl^ivtors  of  the  society. 
He  was  authorized  to  transfer  funds  from  one  deijosttory  to  another,  but 
not  to  withdraw  them  for  any  other  purijose  except  upon  chocks,  also 
signed  by  other  oflScers.  Notwithstanding  such  deposits,  the  by  laws  pro- 
vided that  he  should  remain  personally  liable  for  the  8afe-keci»ing  and 
forthcoming  of  the  funds  when  required,  and  that  the  approval  by  the  di- 
reotors  of  a  dpposltorj'.  and  n  bond  given  by  It.  should  not  relieve  him 
from  such  liability  on  his  own  bond.  A  by-law  provided  that  bonds  of 
depositories  should  be  made  payable  "to  the  head  banker  and  to  the 
Modem  Woodmen  of  America,  or  either  of  them,"  and  thnt  thoy  should  be 
executed  In  duplicate,  one  to  be  held  by  tlie  head  bunker,  and  unc  by  the 
board  of  directors.  Such  a  bond,  given  by  aji  approved  depository,  re- 
ferred to  such  by-law,  and  ran  to  plaintiff  by  nnnio  as  head  bnnkor,  and 
to  the  society  "Jointly  and  severally,"  and  was  conditioned  in  a  penal  sum 
to  be  paid  to  plaintiff  "as  head  banker  of  said  Modem  Woodmen  of 
America,  and  to  the  said  Modem  Woodmen  of  .Vnierloa,  or  either  him  or 
It."  Held  that,  construing  the  language  of  such  bond  In  view  of  rela- 
tions between  the  society  and  plaintiff,  and  the  latter's  continued  respon- 
sibility for  the  funds,  it  was  clearly  Intended,  not  only  as  8e<  urlty  for  the 
society,  hut  also  as  ix-r.^onal  H«>curity  for  plaintiff — no  reference  being 
made  therein  to  his  sueeessor  In  office :  that  on  the  death  of  the  prin- 
cipal, and  the  refusal  of  his  representatives  to  transfer  the  funds  on  de- 
posit on  his  demand,  plaintiff  could  maintain  an  action  thereon,  against 
the  sureties,  In  his  own  name,  even  though  his  term  of  office  had  expired 
before  the  action  was  rommenciMl. 

— Bort  V.  E.  IL  McCutchen  &  Co.,  151  Fed.  1S2  84  C.  O.  A.  ^ 

DEPOSITIONS. 

See  "Witnesses* 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  S  1. 


DISCHARGE 

From  employment,  see  "Master  and  Servant,"  1  1. 
From  indebtedness,  see  "Itelease." 


DISCRETION  OF  COURT. 

Consolidation  of  action,  see  "Actions,"  |  L 

Review  in  civil  actions,  see  "Appeal  and  Krror,"  i  IL 

Review  of  discretionary  rulings,  see  "Criminal  Law,"  §  13^ 
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DISCRIMINATION. 

By  carrier,  lae  *H3arrlera,*'  1 1. 

DISMISSAL  AND  NONSUIT. 

DiflDlMl  OB  iMarlag  oC  iMmkmptqr  proceedlnc^  tee  '^ankmpliCT,''  I L 

DISORDERLY  HOUSL 

Although  Alaska  Pea.  CcmIo,  §  128,  expressly  makes  common  fame  com- 
petent evidence  In  support  of  au  indictment  for  keeping  a  bawdybouse  tor 
purposes  of  prostitution,  such  evidence  alone  is  not  suilicient  proof  to  war- 
rnitt  n  <-^>nvirt{on.  but  there  mn.^t  be  soma  eTldence  that  tlie  house  was  in 
fact  kept  and  used  for  such  purposes. 

— HaU  T.  Umted  Statea,  156  Fed.  52  «  8i  a  a  215 


DISTRIBUTION. 

s)t  estate  of  bankrupt,  see  "Bankruptcy."  |  4. 


DIVERSE  CITIZENSHIP. 

Oroand  of  jurisdictloii  cf  United  Btatea  eoarts,  tea  **OQmtB,^  |  2:  fBaaMval 
o(  CaiUMa,**  I  L 

DIVORCE. 

f  1«  JariidlotioB,  preeaedln^,  and  relief. 

Carter'8  Alaska  C}ode,  pt.  4,  i  504,  wbich  provides  for  appeals  from  the 
District  Court  for  the  district  of  Alaaka  to  tbe  Otcuit  Court  of  Appeals 
for  the  Ninth  Circuit  In  civil  causes  where  the  amount  invr>!v*>d  «>r  the 
value  of  the  subject-matter  exceeds  $r»0<),  does  not  authorize  an  appeal 
from  a  decree  granting  or  d«iying  a  divorce  or  awarding  the  caBtDdj  of 
tbelr  minor  children  to  one  or  the  other  of  the  divorced  parties. 

—Leak  v.  Leak,  150  Fed-  473  84  C.  C.  A-  283 

A  decree  of  the  District  Court  of  Alaska  granting  or  denying  a  divorcr 
or  awarding  the  custody  of  jnlnor  children  in  a  dlvorw  suit  is  not  ap- 
pealable under  Carter's  Alaaka  C<>des,  pt.  4.  §  504.  which  pioridca  tot 
appeals  only  in  cases  involving  money  or  property. 

—Leak     Leak,  166  Fed.  474    84  C  a  A.  284 

§  2.   Alimony,  allowance*,  and  disposition  of  property. 

Under  Carter's  Alaska  Codes.  i»t.  4,  i  471,  which  authorizes  the  court 
In  a  divorce  suit  In  its  discretion  to  provide  by  ordir  tliat  the  husband 
pay  such  an  amount  of  money  as  may  be  necessary  to  enable  the  wife 
to  proaeente  or  defend  the  Buit.  and  also  for  the  care  and  custody  and 
maintenance  of  the  minor  ehiUlren  of  the  marriage  during  the  pendency 
of  tlie  action,  the  court  tnny  properly  order  the  iiu^band  to  de|)08it  a  auf- 
fictent  amonnt  to  pay  the  costs  and  expenae  of  an  appeal  by  tlie  wife, 
and  rony  also  allow  to  the  wife  the  cost  of  medical  attendance  nece*«- 
aarily  ineuin^l  pending;  the  suit  for  a  minor  child  In  her  custody,  but 
it  has  no  power  to  aw  a  rtl  her  a  sum  to  cover  the  cost  of  dei>ositlons  pre- 
viously tnken  i)y  her  ;  the  aiiowanco  autborlEed  by  the  statute  belsf  for 
future  expenses  only. 

—Leak  y.  Leak.  166  Fad.  474  84  a  G  281 
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DOCUMENTS. 

As  eridenoe  In  criminal  prosecutlona,  see  "Criminal  Law/'  f  £L 

DOMICILE. 

Residence  as  ground  of  Jurisdiction,  see  "Oourts,**  |  Z. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Information/'  i  L 
In  pleading,  sec  **Pleadlng,"  {  2^ 

DUTIES. 

CustomR  duties,  see  'TuRtoms  Duties.'* 
Excise  Uuti^  see  "InterQal  Revenue." 


EJECTMENT. 

§  L   Pleading  and  eTideaee. 

It  is  permissible  for  a  petition  In  ejectment  to  describe  the  land  sotight 
to  be  recovered  as  all  of  a  certain  tract,  except  portious  thereof  embraced 
In  prior  grants  and  patents  from  the  state;  but  in  such  case,  to  support 
a  jud^ent  for  the  plaintiff,  tlie  parts  excluded  must  be  accurately  de- 
scribed. 

^reen  t.  Davis,  1^  Fed.  252  84  a  a  A.  24& 

EMINENT  DOMAIN. 

i  Is  HemedlcB  of  owners  of  property. 

The  owner  of  a  lot  abutting  on  a  street,  with  title  In  fee  extending  to  the 
center  of  tbe  street,  siibjtn-t  only  to  the  easement  for  street  purposes,  un- 
der the  law  of  Illinois  may  maintain  a  suit  in  equity  to  enjoin  a  corpora- 
tion from  appropriating  and  using  the  street  for  railroad  purposes,  and 
the  question  whetlier  tlie  coriJ^rntion  Is  one  to  wliich  the  state  statute  has 
delegated  the  power  to  make  such  appropriatiou  by  condemnation  pro- 
ceed inp»  may  be  raised  and  determined  in  such  suit 

—Greene  v.  Aurora  Rys.  Co.,  UIL  Fed.  85  0.  C.  A.  58Ii 

EMPLOYES. 

See  "Master  and  Ser\ant.'' 

ENTRY. 

Of  Imported  goods,  see  "Customs  Duties,"  f  2.  - 


ENTRY,  WRIT  OF. 

See  ••Ejectment." 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  |  L 
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EQUITY. 

Bqultable  estofipel,  lee  *'Bstoppelp"  i  1. 

vmicuUur  9ub)eett  of  e^ult^hh  fwitdlotUm  and  equiMbU  rewteit«*. 

See  "Oftoceilation  of  ImtnuiMiitt" ;  '*Iiijiuictimi'* ;  ^H^nleOiig  TLUtTi  "Bm- 
ceiTeri";  •Trusts." 

Bnforcement  of  liabilities  of  itodwholder  of  IntolYeut  cozporation,  see  **Cot' 

poratlong."  ?  2 
Belief  agaluRt  Judgment,  see  "Judgment."  i 
Beatraluiiig  waste,  see  "Waste." 
Sniti  for  Infrtngement  of  iwtciiti»  see  ''Patentat"  |  S. 

I  1*  Jwrlsdlotioia,  principles,  and  maxima. 

A  bill  in  cHuiliy  alleged  that  complaiimnt  owned  certain  stock  and 
bonds  of  a  railroad  company ;  that  defendant  represented  that  be  bad 
contracted  to  sell  a  large  amount  of  the  stock  and  t>ouds  of  said  com* 
pany  to  another  tympany  and  agreed  to  pay  complainant  the  same  prices 
he  was  to  receive  for  his  ntoek  and  bonds  and  for  those  of  other  holders 
wbicU  he  might  se«'un' :  tlmt  a  written  contract  to  that  effect  was  en- 
tered Into  between  tlienj  and  carried  out,  but  that  such  representationa 
wore  false  and  frnudnlent.  in  that  defendant  wms  to  receive,  and  did  re- 
ceive, larger  prices  than  those  stated,  the  exact  amoimt  of  which  w^ere 
unknowti  to  complainant.  Held,  that  such  bill  did  not  state  a  i^use  of 
action  cognizable  by  a  fcdfial  conrt  of  e<inlty.  complainant  b;M  iiii:  <m  tbo 
facts  alleged  a  complete  and  adequate  remedy  at  law  by  an  ac  tion  to 
recover  damagea  for  the  fraud,  and  the  amount  actually  received  by  da^ 
fcndfiat  being  aa  readily  aacertainable  to  anch  an  action  aa  In  an  eqinlty 
suit. 

—Martin  ▼«  WUaon,  166  FM.  97  84  a  C  A.  IS 

An  action  at  law  Is  not  aa  practicable,  efficient,  or  adequate  a  remedy 

as  a  Ptilt  fn  equity,  where  the  oontrorersy  Involves  an  account  whlr»h 
consists  of  many  items,  and  a  ft^lcral  conrt  has  jurisdiction  of  it  In 

equity- 

—Butler  Broa.  Shoe  Oo.     United  Statea  Bobber  Oo.,  15Q  F  d  i . . . . 

84  C.  C.  A.  1G7 

There  Is  no  comprcbensive  discretion  reposed  In  the  chancellor  by 
modern  j^iuity  jurisi»rudence  to  make  and  unmake  contracts  of  parties  sol 
juris  snl)Ject  to  such  limitations  only  as  nuvt  the  approval  of  his  con- 
science, but  courts  of  equity  are  now  requireti  as  much  as  courts  of  law 
to  enforce  contracts  free  from  fraud,  and  to  refrain  from  making  oontracta 
for  tbe  parties  on  wlilcb  tbclr  minds  never  met. 

— McElroy  v.  Ma^jtcrsou,  150  Fed.  36  b4  C.  C.  A.  202 

In  the  process  of  development  equity  jurisprudence  has  assumed  tbe 
qualities  of  a  comi)osite  sy.«*tem  of  settled  rules  and  principles  by  which 
the  property  rights  of  parties  are  meaaored  and  "n»*t^««<,  and  are  ren> 
dered  more  certain  and  stable. 

— McElroy     Haateraon,  156  Fed.  86  84  a  a  A.  202 

A  lessee  of  minhiL'  claims  under  an  executed  lease  for  a  term  to  com- 
mence on  a  future  date,  on  and  after  sucb  date,  altbongb  never  baring 
been  In  fwwsslon.  may  maintain  ej.^  tment  against  another  dalmlng  title 
wbo  \\  rop  jfully  wiilibolds  su'  b  possession,  and,  bis  remedy  at  law  to  oh' 
tain  posjM^iou  by  sn^  h  an  action  being  complete  and  adequate,  a  suit  In 
eqtiity  for  that  purj  x^se  and  to  establlah  bis  title  cannot  t>e  maintained, 
even  tbomrli  odier  relief  of  an  equitable  nature  is  also  prayed  for,  such 
aa  on  injunction  to  prevent  waste,  an  accounting,  and  the  cancellation  of 
Instmmenta  alleged  to  conatltnte  a  cloud  on  his  title,  wbicb  relief.  If  necea- 
sar>-  or  proper,  mnat  be  aongbt  by  an  ancUlaty  anlt  In  aid  of  bla  action 

— Jolmaton  t.  Oofaon  Gold  Min.  On.,  167  M.  146... .84  a  a  A.  593 


Digitized  by  Google 


INDEX 


717 


I  2a   Laolies  and  stale  demaiLds. 

A  delny  of  more  than  10  years  In  brinptng  suit,  and  beyond  the  tlnio 
limited  by  slutuie  for  bringiug  un  actiou  at  law,  cou*»iUulej»  such  lacbes. 
prima  facie,  as  will  bar  relief  hi  equity,  unless  the  delay  was  excusable 
under  the  fneta  alleged. 

— CItizcuK'  Savings  &  Trust  Co.  v.  Belleville  &  S.  L  R.  Co.,  152  Fed. 

la  84  c.  0.  A-  en 

Defendant  railroad  company  Issued  stodc  to  a  county,  receiving  in  pay- 
meat  bonds  of  the  county  which  it  sold  but  which  were  afterward  adjudg- 
ed void.  The  stock  was  also  aftenvnrd  canceled  at  suit  of  a  stockholder. 
Subsequently  couiplaiuant,  which  was  a  holder  of  certain  of  the  bonds, 
brought  suit  agalust  defendant,  and  obtained  a  dei*rec  adjudging  that  de- 
fendant held  the  stock  Issued  on  account  of  coinplaiuant's  bonds  in  trust 
for  its  benefit,  and  it  was  then  Lssucd  to  compluiuant.  Trior  to  such  i^ult, 
and  pending  the  suit  for  cancellation  of  the  county's  stock*  defendant 
declared  and  paid  a  dividend  on  Its  other  stodc,  but  purixjsely  omitted 
such  (stock  uiKjn  which  it  UeaieU  any  liability.  In  the  suit  o£  complain- 
ant to  compel  the  Issuance  to  It  of  stock,  it  made  no  claim  for  such  divi- 
dend, but  more  than  10  years  after  the  same  had  been  declared  made  de- 
mand therefor  and  brouglit  a  second  suit  in  equity  for  Us  recovery.  Ucld. 
that  prima  facie  such  suit  was  barred  by  laches,  and  that  the  delay  wan 
not  excused  l>y  general  averments  in  the  bill  of  want  of  knowledge  of  the 
dividend  of  due  diligence  and  omceuluieut  by  Uefeudaui,  without  the  alle- 
gation of  any  facts  to  support  such  general  averments. 

—Citizens*  Savings  &  Trust  Co.  v.  Belleville  &  S.  L  R.  Co.,  151  Fed. 
la  M  C.  0.  A.  511 

Complainant  had  a  Judjnnent  against  T.  In  ISSo  which  be  could  not 
collect.  In  January,  'iSSJ,  two  tracts  of  land  were  conveyed  to  S.,  a  sis- 
ter of  T.,  who  In  Febniary,  conveyed  them  to  Thomson,  who  In 
November,  189.5,  conveyed  them  to  Mrs.  T.  and  Mrs.  C,  the  wife  and 
daughter  of  S.,  re>ij hi- lively.  T.  died  on  March  14^  1896,  and  the  deetis 
were  first  recorded  on  March  16^  189t>.  Complainant  brought  suit  to 
subject  the  property  to  tlie  payment  of  tiie  judgment  more  than  five 
years  after  tiie  deeds  were  recorded.  The  statutory  limitation  was  three 
years  after  disooverj'  of  the  fraud.  The  complainant  first  discovered  in 
January-,  1901.  by  inquiry  among  tlie  friends  and  neighbors  of  T.  that  S. 
was  his  sister,  and  by  search  iu  the  indices  of  the  recx>rds,  the  convey- 
ances in  question,  and  no  reason  why  an  earlier  discovery  was  not  made, 
except  the  ixnulency  of  a  suit  to  cancel  the  judgment,  was  shown.    Held  : 

Complainant  failed  to  establish  any  sound  reason  in  equity  why  the 
doctrine  of  laches  should  not  be  applied  in  analogy  to  the  statutory  limi- 
tation, and  he  could  not  recover. 

Ordinary  diligence  required  him  to  examine  the  records  in  the  name 
of  T.,  at  least  once  In  three  years,  and  If  he  had  exercised  the  same  dili- 
gence In  1806  or  1897  that  he  used  in  1901,  he  would  have  discovered  tlie 


fraud. 

—Redd  V.  Bnin,  151  Fed.  IQQ  84  C.  C.  A.  638 

If  by  the  exercise  of  ordinary  diligence  be  could  have  discovered  it  in 
time  to  have  brought  his  suit  within  the  limit  tlxed  by  the  statute,  he 
was  guilty  of  laches,  and  his  suit  cannot  be  maintained. 

—Redd     Brun,  151  Fed.  120  81  C.  C.  A.  G38 


If  he  failed  to  dlfjcover  the  fraud  within  the  statutory  limit,  he  must 
plead  and  prove  the  time  when  he  discovered  it.  the  means  by  which  he 
found  It  out,  the  Impediments  which  i)revented  its  earlier  discovery, 
and  the  diligence  he  exercised. 

—Redd  V.  Brun,  lil  Fed.  liMl  84  C.  C.  A.  638 

If  a  complainant  would  maintain  a  suit  instituted  after  the  expiration 
of  the  statutory  limit,  he  must  plead  and  prove  especial  facts  or  circum- 
stances which  show  that  he  was  not  guilty  of  laches  wliich  take  his  case 


718 


84  C.  C.  EBPOBT8. 


out  of  the  ordlnnry  rule  and  make  it  eqoltable  to  mlkm  11a  inaliitHmoe 

After  the  statutory  period  has  expired. 

~Redd  V.  Brun.  157  Fed.  \dO  84  C.  C.  A.  638 

The  federal  courts,  sitting'  m  e«juity,  are  uot  bound  by,  but  liie^  apply 
the  doetrtne  of  laches  in  aualogjr  to.  tbe  statute  of  limitatioiw  of  se* 
tloiiB  at  law.  and,  in  tbe  absence  of  extraordinarj-  fmts  and  cimini- 
staucea,  decliue  to  sustain  suita  commeQCCd  after  tiie  atatutury  period. 
^Redd  T.  Bmn,  1S7  Fed.  190  •  84  C.  C  A.  688 

Filing  a  replication  and  taking:  tbe  prooHB  walreii  no  Sfubstantial  in- 
sufflclency  of  tlw  ffects  att  fortli  In  n  plea  or  answer  to  ccmatltnte  a  do- 
fenae. 

^Botier  Broa  fllwe  Oa  t.  United  States  Bobber  Co..  ir>«)  Fed.  1  — 

84  a  a  A.  167 

A  h!l!  apnlnst  n  corporation,  which  asks  for  the  «inoellat1on  of  re- 
leaaea  alleged  to  liave  Deeu  fruuduleutiy  obtained  by  defendant,  and  fur- 
ftat  asks  that  defendant  be  wound  op  on  tbe  grooid  of  IneolTencsr.  and 
also  on  thp  "rrmnid  that  lt8  hnsinc*;--  fs  illt -^al,  states  a  case  cognizable  in 
equity,  00  that  tiie  bill  cannot  be  diauiatMHl  on  tbe  ground  that  complain- 
ant has  an  adeqnate  remedy  at  law,  because^  when  a  bill  states  one  canae 
of  nrt]<m  cognizablo  in  r-quity,  It  Is  not  subject  to  a  motion  to  dlfftP^f*. 
oven  tliougli  it  state»«  other  grounds  of  suit  not  so  cognisable. 

— Halgbt  4  neese  Co.  t.  Woias*  106  M.  828  84  C  a  A.  224 

I  4,  BUI  of  review. 

Fraud  In  obtaining  a  decree  cannot  be  made  tbe  basis  of  a  bill  of  re- 
vitw.  but  only  of  an  orljjinal  bill  to  impeach  the  decree  for  fraud;  tbe 
radical  difference  between  tbe  two  kinds  of  bills  being  that  a  bill  of  re- 
Tlew  is  a  continuation  of  the  oriierinal  litigation,  whereas  a  bill  to  impeach 
a  decree  for  fraud  Is  new  and  indeiiendoni  litigation. 

^]>owagiac  Mfg.  Co.     MoStaerxy  Mfg.  Co.,  Ifi6  Fed.  524  

84  C.  a  A.  38 

ERROR*  WRIT  OF. 

See  ''Appeal  and  Error." 


ESCROWS. 

Three  certificates  of  stock  in  a  mining  company.  Indorsed  In  blank  and 
r^resentlnir  shares  held  by  several  co-owners,  were  deposited  by  them  In 

a  bank  uniltT  ni:  (tjttlon  contract  nf  <nlp  ffnlly  set  forth  in  ttip  ojihil^n^. 
containing  provisloua  for  the  delivery  of  the  stodk  to  tbe  purchaser  ui>on 
payment  of  the  purchase  prices  and  for  tbe  sorrender  of  ttie  stodr  to  the 
dciiositors  in  tho  ovcnt  of  (lefnnlt  fn  the  pfiyninnt  nf  the  purchas*-'  pirii*' 
The  purchaser  made  default,  and  oue  of  the  depoaitors  then  called  upou 
the  bank  to  make  a  distribution  or  dlrlslon  of  the  shares  lopreaeatod  by 
tlio  certlflrntes  nm t  iij:  the  {l»'jM>?itnr^-  arcortlin);  to  their  respectire  luter- 
esta,  and  to  procure  from  the  miulug  company  and  deliver  to  the  de- 
mandant a  separate  certlflcate  for  his  Interest  Tbe  bank  did  not  eomply 
witli  tlio  domand.  nnri  thorfuixm  tls!  (^fniandant  sued  it  for  conversion. 
Held,  upon  full  com^ideration  of  the  terms  of  the  contract  and  of  tbe  rules 
of  Interpretation  before  stated,  that  it  did  not  impose  upon  the  bonk  the 
duty  of  distributing  or  dividinir  tho  ■^tiw'k  nmmv^:  the  several  co-owners, 
or  of  procuring  fbr  and  delivering  to  each  a  separate  certificate  for  tbe 
shares  to  whidi  he  mlRht  be  entitled,  as  between  himsdif  and  his  co- 
owtipr?,  niifl  thnt  thereforo  the  bank's  fnilnn-  to  comply  with  the  domaiid 
did  not  coustitute  a  conversion  of  tbe  demandant's  Interest  in  the  stock. 
— <XirlsdaB  T.  First  Nat  Bank  of  Deadwood,  &  D.,  1S6  Fed.  706. .. . 

84a  a  A.  66 
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ESTABLISHMENT. 

Of  trusto.  see  "TruBts,"  |  2, 

ESTATES. 

Estates  for  years,  see  "Landlord  and  Tenant** 


ESTOPPEL 

By  Judgment  see  '•Judgment,"  |  3. 

To  allege  error  on  appeal  or  writ  of  error,  see  "AppenI  and  Error,"  i  o. 
To  deny  validity  of  county  bonds,  nee  **Countie8,"  {  2» 
To  rescind  contract  of  sale,  see  "Sales,"  |  2. 

I  If  EqultaVle  estoppel. 

In  a  suit  to  foreclose  a  mortgage,  given  to  complainant  by  bis  son. 
against  a  grantee  of  the  property,  it  appeared  that  defendant  and  the 

mortgagor  were  partners  In  a  manufacturing  business,  and  owners  as  ten- 
ants In  common  of  the  real  estate  used  In  the  hu8lue»».  They  entered 
into  a  contract  by  wbich  the  mortgagor  retired  as  an  active  partner,  bat 
remained  for  a  term  of  five  years  as  a  Rlleut  partner,  leaving  the  most  of 
his  capital  in  the  business,  and  also  making  defendant  a  loan  to  be  used 
In  the  business  and  accounted  for  subject  to  Its  risks.  He  also  conveyed 
his  interest  in  the  real  estate  to  defendant  *'a»  a  basis  of  credit."  but  took 
a  bond  for  its  reconveyance  at  the  end  of  the  partnership  term.  About 
that  time  he  and  defendant  became  Involved  In  litigation  respecting  the 
latter's  accounting  under  the  partnership  agreement,  which  did  not,  how- 
ever, Involve  or  affect  the  real  estate.  Pending  such  litigation,  and  after 
he  had  bn  ome  entitled  to  a  reconveyance  of  the  real  estate  but  had  not  re- 
ceived it,  he  executed  the  mortgage  in  suit  to  complainant,  covering  bis 
Interest  In  such  real  estate,  to  se<.'ure  a  valid  Indebtedness,  which  mortgage 
was  duly  recorded.  Sub8e<iuently  a  settlement  of  the  litigation  was  ef- 
fected between  the  parties  by  which  defendant  paid  the  mortgagor  a  sum 
of  money  In  full  of  his  Interest  In  the  business  and  the  loan  and  received 
a  quitclaim  deed  to  the  mortgugur's  interest  In  the  real  estate.  Notblng 
was  said  in  regard  to  the  mortgage,  and  defendant  had  no  actual  knowl- 
edge of  It.  Complainant,  who  resided  In  another  state,  hearing  of  the 
pending  settlement,  visited  bis  sou.  and,  on  completion  of  the  settlement, 
received  part  payment  of  the  mortgage  debt  from  the  proceeds,  a  portion 
of  which  he  gave  to  his  son  to  be  Invested  for  the  benefit  of  bis  family.  It 
was  in  dispute  whether  be  arrived  before  or  after  the  comi>letion  of  the 
settlement,  but  In  any  event  he  took  no  part  therein.  Held,  that  there  was 
nothing  in  such  facts  or  in  complainant's  conduct  which  created  an  equi- 
table esto|)ijel  to  prevent  him  from  enforcing  his  mortgage  against  the 
property  for  the  balance  due  him. 

—Clark  V.  Lyster,  155  Fed.  513  &i  C.  a  A.  21 


EVIDENCE 

See  "Witnesses.** 

As  to  particular  facta  or  i«su€4. 

See  "Damages,"  {  L 

In  actions  by  or  against  particular  classes  of  persons. 
See  "Attorney  and  Client"  f  2^  "Brokers,"  |  2j  "Carriers."  | 


1.0  84  C«  C.  A.  ULPOKTS. 

In  ^orfMor  civil  wHom  or  vroeeedtngB, 

See  "Negligence,"  §  2. 

For  broker's  comn)i.si*iuu,  see  "Brokers,"  {  2. 

For  deat^  ctwed  by  operatfon  of  railroad,  see  '^Urrads,"  ii  3. 

For  infrlngenieut  of  putent,  see  "Patent*,"  f  5. 

For  pera<Hi«l  injuries,  see  "Master  and  Servant,"  f  5. 

For  service*  of  attorney,  see  •^Attorney  and  Client,"  f  2, 

I'm  unfair  competition,  see  "Trade-Marks  and  Ttade-NatDM^"  i  2L 

On  Uuuruuie  poiicar,  see  "Insurance,"  i  8. 

Jfi  erkniHal  pro8eeutitm$* 
See  ^Consplnicy,*'  1 1?  •*Orlmtnal  Law,"  H  M;  *'Lanseiiar,'»  |  1;  Tefjniy,* 

^  2. 

For  ke«;pinK  diaorderlj  bouse,  see  "Disorderly  Houses" 

Revievf  and  proceiure  thereon  in  appeUate  eourU, 

Hsrmlees  error  in  rulings  on,  see  "Appeal  and  Bnor,"  {  9. 

Presentntion  In  lower  court  of  grounds  of  review,  see  "Criminal  L^iw,"  f  12 

Preservation  in  lower  court  of  grounds  of  review,  see  "Ap)>eal  and  Error,"  $  2. 

Reriew  of  dlscretionaiy  rulings  on,  see  "Criminal  Law,"  f  ISL 

Reiriew  of  evldenoe  In  general,  see  **Appeal  and  filrroct*'  f  & 

I  1.    Burden  of  proof. 

hi  an  a«tloo  by  a  oorporatton  against  Its  agent  to  diarge  him  with  a 

balance  of  money  advnncrd  to  him  to  be  used  for  plainflfT  and  not  ac- 
counted for,  wiiere  the  receipt  of  tbe  sums  alleged  to  liave  been  so  advanced 
waa  put  !n  isaae  by  defradant,  th«  burden  of  proving  socb  adTaneea  rested 
upon  the  plnintlff,  and  w.in  not  sustained  by  the  introduction  in  <  v'dence 
of  defendant's  account  as  shown  on  plaintifTs  books,  wtiere  its  secretary 
testlfled  tbat  many  of  the  debit  Items  In  snob  aocoont  were  entered  by  blm 
on  hearsny  and  without  any  ImowledKo  on  liin  i  ^irt  as  to  their  corrtvin.  ss ; 
nor  was  the  defendant  in  sucb  case  coiled  upon  to  introduce  eridi^ce  to 
Impeach  the  oorrectneas  of  mdi  entries. 

— Boaenthal  t.  Fine  HUI  Ooosol.  Mln.  Go.,  167  Ftxi.  83  

84  a  a  A.  587 

I  9»  Relevancy,  xnateriallty,  mnd  competency  In  general. 

The  petition  in  an  action  against  the  lessee  of  a  theater  for  a  personal 
Injury  alleged  that  among  the  appliances  of  the  theater  of  which  defend* 

ant  had  i-ontrol  was  a  tin'  oXvin^'iiislier  which  was  kept  on  tli»*  -^ill  of  an 
open  window  at  the  side  of  the  stairway  leading  to  the  gallery  of  the 
theater ;  that  It  was  unsecured,  and  was  In  a  place  where  men  and  boys, 
in  crowding  down  the  stairway,  as  was  usual  at  the  close  of  a  perform- 
ance, were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did,  and 
that  It  fell  and  Injured  plalntlCf,  who  was  on  the  walk  below.  Beld,  that 
evidence  was  admissible  to  show  that  the  descending  crowd  had  several 
times  previously  dislodged  the  fire  extinguisher  from  its  place  in  tlje 
window,  and  that  such  fact  was  known  to  defendant,  as  material  in  de> 
tenulning  whether  or  not  the  fire  extinguisher  was  in  an  unsafe  and  diin- 
perons  p\n<'o,  and  whether  dofejulant  was  ncclijrent  in  placing  and  per^ 
mlttlug  it  lo  remain  there  on  the  occasion  in  itisue. 

—Stair     KtM,  15U  Fed*  100  M  a  a  A.  196 

f  3«  Admissions. 

AVhere  i)laiutilf  Mued  defendant,  a  banker,  for  losses  sustained  thr«'Ui;h 
an  agent,  on  the  ground  that  defendant  knowingly  ]»ermltted  the  .i::eut 
to  dei)ogIt  money  adviUK  od  to  him  by  plalntilT  to  iiis  o-wn  ore^lit  in  \1o- 
latioii  of  his  ct'ntiarl,  an  aiiej^aiion  In  the  answer  that  plaintid  had  pre- 
viousl.v  sued  the  agent  for  such  losses  and  recovered  Judgment  for  a  much 
smaller  sum  Uian  that  demanded  from  defendant  was  not  an  admisiioB 
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by  defendant  of  his  liability  for  tbe  amount  of  such  Judgment,  to  which  lie 

was  not  a  party. 

— Harris  &  Co.  v.  Chipman,  15fi  Fed.  929;  Cbipman  v.  Harria  &  Co., 
Id  81  C.  C.  A.  m. 

f  4i   Parol  or  eztrlnale  eridenM  alTeetiiic  writixtgs. 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  intelli- 
gibU'.  parol  evidence  of  prior  convprsations  between  the  parties  is  not 
admissible  to  prove  nn  intention  incouslsieut  with  the  writlujf. 

— Xoyes  V.  Marlott,        Fed.  I5a  8i  C.  C.  A.  400 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  unam- 
biguous, they  cannot  be  changed  or  affected  In  meaning  by  proof  of  a  cuh- 
toiij  at  variance  therewith. 

— Noyes  t.  Marlott,  liSfi  Fed.  753  8i  C.  C.  A. 


EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal  and  EJrror,'*  |  2^ 


EXCISE. 

Duties,  see  "Internal  Revenue.** 


EXECUTORS  AND  ADMINISTRATORS. 

Testamentary  trustees,  see  '"Trusts." 


EXEMPTIONS. 

Of  bankrupt,  see  "Bankruptcy,"  I  5. 


FACTORS. 

See  "Brokers." 


FALSE  PRETENSES. 

Jurisdiction  of  United  States  court  In  Alaska,  see  "Criminal  Law,**  %  L 

To  constitute  the  crime  of  obtaining  money  under  false  pretenses,  the 
alleged  false  representation  must  l>e  of  some  past  or  existing  fact,  and  an 

information  charginp  that  a  defendant  obtainf^l  money  from  persons  nam- 
ed as  rental  for  u  building,  by  means  of  false  representations  that  the 
municipal  authorities  would  permit  gambling  games  to  be  played  therein 
during  a  race  meeting  to  be  held  in  the  future.  Is  insufficient  to  charge  an 
offense. 

— BIddle  V.  United  States,  15fi  Fed.  isa  Si  O.  Q  A.  415 


FALSE  SWEARINQ. 

See  "Perjury.** 


See  "Courts,"  8  2. 

&1  CX.A.— 46 


FEDERAL  COURTS. 
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FEDERAL  QUESTIONS. 

Ground  far  Juri^dictloD,  see  "CourtB,*'  f  2, 

FEES. 

Ill  bankruptcy,  see  "Bankraptcy.**  f  8. 

Of  altoroej,  see  "Attorney  and  Client/'  |  2. 

FELLOW  SERVANTS. 

See  **UaBter  and  Servant,"  i  2. 

FILING. 

Of  protest  by  importers,  aee  ''Customa  Duties,"  i  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  enor,  see  '*Appe«l  and  Error,**  |  8L 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  |  2. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  §  3. 

FORMER  ADJUDICATION. 

See  "JudfSiueQt, '  i  3. 

FORMER  JEOPARDY. 

Bar  to  proaecotloo,  see  "Criminal  Law,"  i  8. 

FORMS  OF  ACTION. 

See  "liUectment** 

FRANCHISES. 

Power  of  municipal  ooiporatlon  to  grant,  see  "Municipal  Coiporatloiis,*'  |  L 

FRAUD. 

See  'Talae  Pretenses.** 

As  trrouiitl  for  r'-Iicf  ncnlnst  Jiidtrtnotit,  see  "Jn<lL:mpiit/*  f  % 
Effect  on  liuiitatiou,  see  "Limitation  of  Actions."  |  1. 
In  adjustment  of  general  average,  see  **8tUpping,''  f  2. 
In  release,  see  '*B«lease,**  1 1. 
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f  1a  Deo«ptloa  oonstltvtiac  fraud,  and  liability  therefor. 

Where  no  other  ueauB  were  employed  to  liiduro  a  plaintiflf  to  accept  a 
proposition  for  a  sale  of  bouds  tbnn  the  laii;:\];t2i;e  contained  In  a  writ- 
ing, plaintiff  cannot  be  board  to  say  tliut.  becuuae  of  bis  or  her  inaptness 
to  comprt'bending  on  examination  the  ordinary  import  and  common  ac- 
ceptation of  the  terms  employed,  they  must  be  made  to  mean  more  or 
other  than  what  they  express. 

— Klmber  v.  Young.  151  Fed.  m.  81  C.  C.  A.  Ml 

Allegations  in  the  complaint  in  an  action  for  fraud  and  deceit  that 
plaintiff  was  induced  to  buy  certain  bonds  of  a  coriioratlon  by  false  rep- 
resentations are  not  supported  by  a  letter,  written  by  defendant  to  plain- 
tiff, in  which  he  gave  her  the  numbers  of  the  bouds  to  be  sold,  stated  that 
the  bond  Issue  was  arranged  so  that  one-tenth  would  fall  duo  each  year 
and  the  maturity  of  each  bond  was  stated  on  Its  face,  that  the  bonds  of- 
fered canie  In  liefore  those  owned  by  defendant  and  his  associates,  and 
that,  "indeed,  you  may  be  said  to  hold  the  preferred  place  on  tlie  list"; 
the  only  representation  made  which  could  In  any  event  be  actionable  being 
that  as  to  the  preferential  character  of  the  bonds  offered,  which,  con- 
Rtruod  in  the  light  of  the  other  stntomonts.  clearly  meant  no  more  than 
that  they  mature<l  before  thone  buaiing  higher  numbers  lu  the  series,  and 
which  was  not  shown  to  be  untrue,  there  being  no  allegation  in  respect 
to  any  bomls  owned  by  defendant  and  his  associates. 

— Kimber      Young,  m.  Fed.  19Q  M  C.  C.  A,  fill 

8  2.  Aetions. 

An  action  for  fraud  and  deceit  must  be  predicated  on  existing  facta 
and  not  of  matters  possible  to  arise,  and  the  plaintiffs  pleading  mu.st 
allege  that  the  representations  were  false  and  that  plaintiff  was  misled 
thereby  to  his  Injury. 

—Klmber  v.  Young,  151  Fed.  m  M  C.  C.  A.  Ml 

Where  the  complaint  in  an  action  for  fraud  and  deceit  alleged  that  the 
repri'Hontatlons  made  were  In  writing  and  made  to  plaintiff,  oral  statt^ 
ments  made  by  defendant  to  a  third  person  are  not  admissible  in  support 
of  such  complaint. 

—Kimber  v.  Young,  151  Fed.  llJli  M  0.  C.  A.  S4I 


FRAUDS,  STATUTE  OF. 

{  Im   Real  property  and  eitates  and  interests  therein. 

A  parol  agreement  by  which  one  party  agreed  to  locate  and  mark  mining 
claims  and  prepare  the  notices  of  location  which  were  to  be  recorded 
by  and  at  the  expense  of  the  other  parties,  the  first  party  to  have  a  half 
interest  in  the  claims,  and  the  second  parties  the  other  half  Interest,  was 
one  for  a  joint  venture,  to  which  l>oth  i)arties  were  to  contribute  personal 
services  and  money  for  their  joint  and  equal  beneht,  and  Is  not  within 
the  statute  of  frauds. 

— Cascaden  v.  Dunbar,  151  Fed.  ^  Dunbar  v.  Cascaden,  Id  

M  C.  G.  A.  5GQ 

f  2m    ReqniBitet  and  sufflcienoy  of  xrriting. 

A  promissoi-y  note  by  which  the  makers  promisetl  to  pay  a  stated  sum 
to  the  payee  on  a  future  date  on  surrender  of  c*erfain  sl)ares  of  stock  of 
a  corporation,  accepted  by  the  payee,  is  a  written  contract  to  talce  and 
pay  for  such  shares,  and  is  not  wltliin  the  statute  of  frauds. 

—In  re  Neff.  122  Fed.  51  Si  C.  C.  A.  5G1 


FRAUDULENT  CONVEYANCES. 


By  bankrupt  see  "Bankruptcy,"  f  2. 
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GENERAL  APPRAISERS. 

Boaid  of,  see  "Cnttoms  Dudes."  I  2. 

6ENERAL  AVERAGE 

See  ''Sblpplng."  i  2. 

GRAND  JURY. 

Bee  "Indlctnient  and  tntdamXkdL" 

GRANTS. 

Of  public  laoilH.  see  "Public  Lands." 

HARMLESS  ERROR. 
In  dvU  acCtons,  see  **Appeal  and  Brrer,"  |  A. 

HIGHWAYS. 

See  "Municipal  Corporations,*'  |  1. 

Accidents  at  raUroad  cvosatnp,  see  ''Railroads^"  I  2; 

HOMESTEAD. 

Bxemptlonfi  of  bankrupt,  see  **Bankmptpy,"  H  5,  7. 

Judicial  notice  in  criminal  prosecution  of  regulations  as  to  bom^tead  entries 

et  pablle  land,  see  **Crtmtnal  T^w,**  |  6. 
Legality  of  contract  to  ontor  land  undor  hnmcstond  li»\v,  pro  'Ton tracts,**  i  1. 
Resnlatlons  of  land  office  respecting  liomeistead  entries  as  documentary  e¥i> 

dence^  ate  '*GrlniiiaI  Law,*'  I  & 

HUSBAND  AND  WIFE. 

See  "Divorce." 

f  1.  Commnnity  property. 

I>efoiidaut  entered  Into  a  contract  with  one  having:  a  preforentinl  rltrbt 
to  purciiase  tide  lots  from  the  state  of  Washington,  and  who  had  applied 
for  such  purchase,  by  which  the  right  to  purchase  a  portion  of  the  lota 
was  a«!sf?rno<l  to  him,  and  he  made  a  payment  therefor.  Subset luontly, 
the  state  couimissloners  granted  the  application  to  purchase  as  lo  c^^rtain 
of  tbe  lots,  but  denied  it  as  to  othera,  and  in  consequence  the  contract 
wa8  nhnndonwl.  Defendant  married,  and  shortly  aftenvnrd,  the  amonnt 
he  had  paUl  on  the  contract  not  having  beiui  returned,  u  new  agn^emeut 
was  made,  by  wbldi  be  was  given  a  quitclaim  deed  to  certain  of  tbe  lots 
in  consideration  of  such  payment,  and  acquired  title  thereto  from  the 
8tate;  the  payments  belup:  made  In  part  with  money  ol  his  wife  and  lu 
part  with  community  foods.  Held,  that  under  the  law  of  tbe  Stats  tbat 
land  artiuirpd  after  niarri!. i;e  by  a  deed  expressing  a  money  consideration 
is  presumittlvely  conumiutty  property,  and  that  it  requires  clear  and 
convincing  pr(K>f  to  overctane  the  presumption,  8uch  facts  were  not  suffl- 
dant  to  establisb  tbe  individual  owomblp  of  defendant^  nor  to  atvport 
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a  decree  for  the  specific  performance  by  him  of  a  contract  for  tbe  sale  of 
one  of  tbe  lota  in  wbicb  bis  wife  did  not  join,  as  required  b}-  the  law  of 

tbe  stiito.  to  make  a  vaHd  contract  for  a  sale  of  community  property. 
—Davidson  v.  Woodward,  laii  Fed.  915  Si  C.  C.  A.  425 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  3. 


IMPORTS. 

Duties,  see  "Coatoms  Duties." 


INDEBITATUS  ASSUMPSIT. 

For  collection  of  taxes,  see  "Taxation,"  f  1. 


INDEPENDENT  CONTRACTORS. 

See  "Maater  and  Serrant,"  i  & 


INDICTMENT  AND  INFORMATION. 

For  particular  offenses. 
See  "Conspiracy,"  |  1;  "Contempt,"  |  1;  "Perjury,"  {  2. 

I  lut  Joinder  of  parties,  offenses,  and  eonnta,  dvpllcity,  and  election. 

An  iudictmeut  under  Uev.  St.  I  3803,  as  nnieiided  by  Act  Sept.  2i*. 
1888.  c.  1039.  «  2,  25  Stnt.  41Mi  S.  Comp.  St.  11M)1.  p.  2«.'kS|.  charging 
tbe  defendant  witb  baring  mailed  a  letter  giving  information  wbere  and 
bow.  and  of  whom  and  by  wbat  means,  articles  and  tbings  designed  and 
Intondcd  "for  the  prpvciition  of  conception  and  for  tlie  procuring  of 
abortion"  might  be  obtaUuil,  does  not  cliarge  two  offenses. 

— I>ee  V.  United  States,  ILii  Fed.  948  M  C.  C.  A.  AAK 

I  2i   Motion  to  qnaab  or  dismiss,  and  demurrer. 

Objections  to  tbe  sufflclencj*  of  an  indictment  cannot  be  raised  by  ob 
Jectlng  to  tbe  introduction  of  any  evidoiifo  tluMvunder. 

— Nurnberger  t.  United  States,  15il  Fed.  121  8i  C.  C.  A.  311 


INFORMATION. 

Criminal  accusation,  see  "Indictment  and  Informs tlon.** 


INFRINGEMENT. 

Of  copyright,  see  "Copyrights."  (  2. 
Of  patent,  see  "Pateuta,"  H  5,  0. 


INJUNCTION. 

Juristdictlon  of  United  States  court  to  enjoin  enforcement  of  municipal  ordi- 
nance, see  "Courts,"  §  2. 
ReHtralnlnR  ime  of  property  for  railroad  purposes,  see  "Eminent  Domain,"  |  L 
Reatraiuiug  waste,  see  "Waste." 
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A  preliminary  injunctiou,  restraining  tlie  enforcement  of  a  state  grain 
In«jMV'tion  law  In  respect  to  Intorstnto  shipments  i)euding  a  tlnal  hear- 
ilia  to  its  constitutionality,  htid  uot  iuiprovitleutly  granted  upon  tbe 
(iRctB  tbowiit  and  raBtalned,  wttbout  consldaatlon  of  tlie  case  on  its 
merits. 

—Andrew     Globe  BImtor  Co.,  150  Fed.  tJ64  S4  C.  a  A.  370 

I  8*   Violation  and  puilaliment. 

Tbe  fact  tbat  a  defendant's  llrst  name  was  stated  incorrectly  in  ttie 
pleadings,  decree,  and  an  Injunction  order  doee  not  relieire  blm  from  lla* 
blllty  for  (Dtit.  rni  t  for  vi'  latlon  of  sucli  order,  whf»ro  ho  %v;i>  fn  fact 
served  with  procta^s  or  appeared,  and  the  circumstances  were  »ucli  tMt 
be  coold  not  bare  been  mleled  aa  to  tbe  peraon  Intended. 

^Aaron     United  Statea,  16S  Fed.  833  84  a  a  A.  67 

A  petition  or  motion  for  the  attachment  of  n  dcTi ml  int  for  contempt 
In  violating  an  injunction,  wliioh  is  entitled  as  in  tiic  original  suit,  and 
refers  to  the  order  of  Injuuction  tiruatetl  therein  by  its  date,  and  seta  ont 
In  detail  the  aik';:ed  acta  of  violation,  la  anffldent,  and  need  not  eet  ont 
tbe  order  in  terms. 

^Aaron  v.  United  States,  loo  Fed.  833  Si  C.  a  A.  67 


IN  PAIS. 

Estoppel,  see  "Estoppel,"  f  1. 

INSOLVENCY. 

See  "Bankmptcy." 

Of  corporation,  see  "Corporations,"  i  8» 


INSTRUCTIONS. 

(n  GlTlI  actions,  see  *«Trlai;*  If  1,  2. 

In  criminal  prosecatlonB»  see  **Crlnilnal  Law,**  |  UL 


INSURANCE. 

Compnt.ntIon  of  Kmftntlons  in  action  by  Insurance  company  to  ncorer  amount 

paid  cm  policy,  see  "Limitation  of  Actions,"  i  1. 
Judicial  notice  in  criminal  proaecotlon  of  regulations  of  fenwal  land  office, 

see  •Trimlfinl  Law,"  §  rj. 
Pleading  release  in  action  on  policy,  see  "Release,"  S  2. 

f  1»   Control  and  recnlatlon  In  ceneraL 

Where  a  life  Insurance  coniimny  incorporated  under  the  lnw«t  of  one 
state  has  subjected  itself  to  suit  in  another  state  In  which  it  dues  business 
has  agreed  in  accordance  with  Its  laws  that  service  of  process  may  be 
made  upon  the  insurance  commissioner  of  such  stfitp,  nnd  has  issued  poli- 
cies to  its  citizens,  such  a  policy  holder  has  the  riixlii  lu  maintain  a  suit 
atrainst  it  in  his  own  state  in  either  the  state  or  federal  courts  for  a  con- 
struction of  his  policy  and  a  dctcnninaf  i'>ii  of  his  riclits  thereunder  and 
the  IcKality  of  acts  of  the  company  us  beuriu.;  lUereou,  and  such  right  may 
not  he  denied  on  the  ground  that  sucb  a  suit  Is  an  Interferoioe  wltii  tbe 
Intcu'ual  mannfrcnient  of  a  foreign  eo)  i»or;ttir>n. 

— Castaguiuo  v.  Mutual  Reserve  i  uud  Life  Ass'n,  157  Fwl.  29  

84  a  a  A.  688 
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i  2>   Extent  of  loss  and  liability  of  inawrer. 

In  a  marine  policy  lugurlng  a  lug  nsalnst  legal  HnhlHty  for  loss  or  dam- 
age caused  to  Its  tows  or  other  vessels  through  coUiKiun  ur  stranding,  the 
usual  "sue  and  labor"  clause  has  reference  only  to  the  subject-matter  of 
the  Insurance,  and  has  no  application  to  exi)en8es  lncurre<l  in  defending 
the  tug  Itself  against  an  unsuciN'ssful  suit  to  establish  Its  liability. 

— Munson  v.  Standard  Marine  Ins.  Co.,  15fi  Fed.       ^  C.  C.  A,  2111 

A  marine  policy  insuring  a  tug  merely  against  legal  liability  for  loss  or 
damage  caufM?d  to  Its  tows  by  collision  or  stranding  ( rrates  no  liability  on 
the  part  of  the  Insurer  for  the  expense  of  succes>!fully  defcntling  the  tug 
against  a  suit  to  recover  for  the  stranding  of  tows. 

—Munson  v.  Standard  Marine  Ins.  Co.,  IM  Fed.       ^  C.  C.  A.  2111 

I  3m   Aetloas  on  policies. 

Evidcnfo  wnsidt  red  in  a  suit  of  interpleader  between  the  widow  and  a 
former  partner  of  a  dccvdent  to  determine  the  ri^ht  to  the  procet-ds  uf  a 
policy  of  Insurance  on  his  life,  which  was  by  Its  terms  payable  to  his 
estate,  but  by  an  agi'eeniont  between  the  piirfiiers  was  to  be  held  for 
the  benefit  of  the  partuer^hip,  and  held  to  i^ustain  the  claim  of  the  widow 
that  the  partnership  had  been  dissolved  some  months  prior  to  her  huH- 
band's  dfnth.  aint  all  matters  between  the  partners  settleil. 

— Osiua  V.  Davis,  156  Fed.   84  C.  C.  A.  335 


INTERLOCUTORY  INJUNCTION. 

See  "Injunction."  f  L. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Apiieal  and  Error/'  S  1« 


INTERNAL  REVENUE. 

The  United  States  cannot  maintain  an  aition  of  debt  for  the  recovery 
of  stamp  taxes  owing  on  a  deiHl  of  conveyance  under  War  Revenue  Act 
June  13,  1808.  c.  448.  {  25.  Sche<lule  A,  311  Stat.  431  [U.  S.  Comp.  St.  1001, 
p.  22001,  by  reason  of  the  failure  to  athx  the  required  stamps  thereto. 
Thert  being  no  express  authority  In  the  statute  for  such  a  pruannling, 
the  means  of  enforcing  payment  of  the  tax  are  limited  to  the  penal  pro- 
visions  crtntninod  therein. 

—United  States  v.  Chamberlln,  ise  Fed.  881  M  G.  C.  A.  4fiJ 

Where  the  government  made  an  assessment  against  a  distiller  of  the 
tax  on  spirits  made  from  material  used  and  not  reported,  and  a  portion 
of  such  spirits  were  found  seized  and  sold,  and  the  tax  on  such  part  jMiid 
from  the  pnx*eed9,  the  surety  on  the  distiller's  bond,  when  chart?«Hl  with 
liability  for  the  assessment,  Is  entitled  to  credit  for  the  part  of  the  tax 
BO  paid,  but  not  for  the  reninlntler  of  the  proceeds  of  the  sale. 

—United  States  v.  National  Surety  Co.,  m  Fed.  liL  S±  C.  C.  A.  1S22 

Rev.  St.  §  3L»21,  as  amendetl  by  Act  March  L  1870.  c.  125,  I  fi.  211  Stat. 
341  |U.  S.  Comp.  St.  V.m,  p.  21)87],  which  provides  that  when  any  dis- 
tilled spirits  de|K>sited  In  warehouse  are  destroyed  by  accidental  fire 
or  other  cjisualty  without  fraud,  collusion,  or  negligence  of  the  owner 
thereof  no  taxes  shall  be  colIe«*ttHl  on  such  spirits,  confers  on  such  own- 
er a  legal  right  which  is  enfon  eable  in  the  courts,  and  is  not  dejiendent 
on  the  discretionary  action  of  the  Secretary  of  the  Treasury,  and  such 
destruction  of  spirits  in  a  warehouse  by  aci'ldental  fire  may  be  set  up 
as  a  defense  to  an  action  by  the  government  on  a  distiller's  bond  to  re- 
cover the  taxes  thereon. 

—Freeman  ?.  United  States,  101  Fed.  Ig^  M  a  a 
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INTERNATIONAL  LAW. 

INTERSTATE  COMMERCE. 

INTOXICATING  LIQUORS. 

Distillers'  bonds  under  rerenue  laws,  see  "InteriuU  Revenue.** 

INVENTION. 

See  "FitaDtai** 

ISSUES. 

Presented  for  review  on  appeal,  see  "ApiH^al  and  Error,**  f  2. 

JEOPARDY. 

Fdnner  Jeopar^f  btr  to  prosccotton^  ge»  '^CrlmliMil  Law***  I  & 

JOINDER. 

Of  causes  of  action,  see  "Action,"  |  1. 

JOINT  ADVENTURES. 

Requiremonfs  of  ^^tntufr  of  frauds  affecting  agreemflnt  tor  joint  Tcntore,  sea 

"Frauds.  Statute  of/'  i  1. 

JUDGES. 

See  "Courts.** 

Mandamus  to  Judge,  see  "Mandamus,"  §  1. 

JUDGMENT. 

DedsloDt  of  courts  In  genoral,  see  "Courts.**  {  1. 

On  ni)i«Ml  or  writ  of  error,  see  Appeal  and  BSrror,**  i  10. 

Keview,  see  "Appeal  and  Error." 

f  1.  Aai«ndinent,  coaveattoa,  mmd  ta Tlaw  ia  tame  eo«rt. 

It  is  within  tilt'  powpr  of  n  rotirt  to  ainen<l  Its  r»^^nn1  of  a  JndOTient  at 
a  subsequent  term  \o  provi  ut  injustice  tbrougU  a  iiii>iake  or  iuadvortence 
of  the  judge  or  counficl  or  the  clerk,  as  by  correclinjr  the  wording  of  an 
order  of  di.sniissal  wiilcli  by  mistake  did  not  conform  to  tlie  moti<m  on 
which  it  was  based. 

— ^Bernard  v.  Abel,  166  Fed.  619;  In  re  Bemaril,  Id..  .84  C.  G.  A.  961 

It  la  not  a  fatal  objection  to  a  nunc  pro  tunc  order  correcting  a  Jiidg> 
meot  on  tbe  ground  of  mistake  tbat  tbe  motion  therefor  waa  not  aerved 
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as  many  Aiyt  before  the  hearing  ae  required  by  the  mlet  <^  court  In  ease 

of  ordlnnry  motions  In  suits. 

— ikronrd  v.  Abel,  156  Fed.  049;  In  re  Bernard,  id..  .84  C.  a  A.  301 

i  S.  E««lt«ble  relief. 

A  bin  to  impeach  a  decree  for  fraud,  the  relief  sought  being  an  injunc> 
tion  to  restrain  its  enforcement,  is  not  the  same  in  purpose  as  an  api>eal, 
nnd  tile  itmrt  whidi  rf^nderod  the  decree  has  jurisdiction  to  entertain  sucb 
a  bill,  ultliuugh  ua  upi>eitl  from  the  decree  Is  pending. 

— ^Dowaglke  Mfg:  Co.  t.  McBberr]r  Mfg.  Oo^  105  Fed.  524  

84  O.  G.  A.  88 

I  3.   Merger  and  bar  of  causes  of  action  and  defemaes. 

A  tinai  decree  of  a  state  court  hi  a  suit  brongbt  for  the  canertlation 

of  a  morttrMCP  and  foreclosure  deed  on  condition  of  paylni?  the  mortgage 
debt  with  interest  and  costs,  oven  tlioiiKli  ou  demurrer,  Is  u  bar  to  a  sub- 
sequent suit  in  a  fetleral  court  for  tbe  mmv  purpoae  against  the  same  de> 
fendnnts  or  their  i>i Ivies;  tbe  grounds  relied  upon  in  tbe  pleading  being 
tbe  same  in  both  actions; 

—Stewart  t.  Board  of  Tmsteea  of  Park  OoHan^  UK!  F(^i.  778  

84  a  a  A.  451 

JUDICIAL  NOTICE. 

In  crlnitnai  proaecntloiiap  we  **Crljninal  Law,"  I  & 


JURISDICTION. 

Of  actions  for  divorce,  see  "Divorce. "  §  1. 

Of  criminal  prosecutions,  see  "Criminal  Law,"  }  1. 

Of  particular  courts,  see  ''Bankruptcy/'  H  2,  8;  ''Ck>urta.'' 


JURY. 

Custody  and  conduct,  see  **Trlal.'*  f  3. 

Dl»«iualifi<  !itl()n  or  misronduct  ground  for  new  trial.  See  **N«W  Trial,*'  |  !L 
Instructions  in  civil  actions,  see  "Trial,"  f|  1,  2. 
Instracttons  In  criminal  proeecutlons.  see  "Criminal  Ljtw."  J  11. 
Questions  for  Jnrj-  in  criminal  pn>8e<'Utlon8.  see  "(.'riuilnal  Law."  I  U>. 
lilght  to  trial  by  jury  in  bankruptcy  proceedings,  see  "Bankruptcy,"  f  1. 


KNOWLEDGE. 

By  serranta  of  defects,  see  "Master  and  Serrant,**  |  8. 

Rffect  of  Ignorance  of  cause  of  action  on  limitation,  see  "Limitation  of  Ac^ 

Uoos,"  i  1. 

LACHES. 

Affecting  right  to  an  accounting  as  to  protlts  in  Huit  to  restrain  unfair  com- 
petition, set*  **Trade-Marks  and  Trade>Namee,**  1  2. 
Effect  In  equity,  see  **Eqttlty,"  |  2. 


LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,"  §  2. 

Poflsesalon  of  tenant  for  landlord,  see  "Adverse  Possession,"  |i  1,  2. 

Relerancj  of  evidence  in  action  against  lessee  of  tbeater,  see  "BTldeoceb**  I  2. 
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A  lease  to  couimeDce  in  future  is  grantable,  and  the  fact  that  a 
flx««  a  date  f n  the  fature  for  the  commenceuient  of  the  tenu  does  not  make 

It  nn  oxccntorr,  rntlior  tbnn  :in  pxprntod.  roTitrnrt. 

— Jobubioii  V.  Corson  U<>ia  Mio.  Ck>.,  107  Fed.  145.... 81  CCA.  OJXi 

I        Premises,  and  enJoyneBt  and  nae  thereof. 

Defendantb  were  the  ownei-s  of  a  building  couslstlne  of  several  fltx>rs 
loa!<sed  to  tenants  eugaged  in  the  mauufactiite  of  sboi  s.  There  were  tvro 
Htairways  reaching  to  the  sevora!  floors  from  different  sides  of  the  huild- 
iug,  and  on  another  side  was  a  freight  elevator,  the  etitranee  to  which 
opened  on  the  street  There  was  no  stairwa^b*  troni  said  entrance.  :.ii<l 
there  was  a  sign  on  the  elevator  shaft  rendim:.  'I'or  fr»ij:tit  only.'" 
riaintiff  was  a  xhoe  workJuau«  and,  seeing  a  Nt^u  uu  iliat  »Uhi  ol  the  build- 
Inf  that  vampers  were  wanted,  aaked  a  teamster  the  way  tnto  the  build- 
ing, and  the  teamster,  who  waa  going  up  with  sorrto  Ip  ifhor.  tortk  i>laiii- 
tiir  with  him  in  the  freight  elevator.  Plaintiff  was  toltl  to  return  the 
next  dajr.  which  he  did«  goln^  down  and  <!oniing  back  with  wme  one  who 
was  using  Iho  ol»niitnr.  On  the  spoorul  fLiy.  not  having  b?en  pni]>l'>V(^l. 
when  be  wished  to  go  down,  there  was  no  one  at  the  elevator,  but  the  door 
Of  the  shaft  was  open,  and  be  stepped  In  upon  a  trapdoor,  which  he  sap- 
posed  was  the  olovntor.  In  a  moment  thp  » h'v.itr»r  ascended,  opening  the 
trapdoor,  and  plaintiff  was  caught  and  injured.  By  tbe  provisions  of  the 
leases,  the  operation  of  tbe  elevator  was  left  entirely  to  the  tenants,  wb» 
kept  no  ovv  fn  i  liarije.  but  <  n  !i  u^<h1  it  when  wvaslon  required.  It  was 
rarely  used  except  by  some  one  bringing  op  or  takiug  down  freight.  Ueid, 
that  plaintiff  was  not  In  tbe  elevator  by  Invitation  of  defendants  or  their 
tetDuits.  rl(!ii'i'  cxjii  r^s  or  iinpUfMl.  and  (iiri  tTDre  defendants  owed  him  no 
duty  of  care,  and  were  not  liable  for  his  injury. 

— Uissel  V.  Lennox,  156  Fed.  347  v  84  C.  a  A.  243 


LANDS. 

8ee  "PnhUe  Landi.'' 

LARCENY. 

See  "False  Pretenses.** 

I'estiuiony  of  accomplices  and  codefendants,  see  ''Criminal  Law,"  i  & 

f  1«   Prosecution  and  punishment. 

A  verdict  of  conviction  in  a  pnisecntlon  for  larceny  Acid  not  supported 
by  any  legal  evidence. 

— Mlckle  T.  United  States  157  VeO.  22Q  9iO.CA.m 


LEASES. 

See  "Landlord  and  Tenant.** 


LETTERS  PATENT. 

For  Inventions,  see  "Patents." 

LICENSES. 
For  mining,  see  "Mines  and  Minerals."  |  2. 

LIENS. 

Effect  of  proceedings  la  bankruptcy,  see  "Bankmptcj,"  |  2. 
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LIFE  INSURANCL 
LIGHTS. 

Of  TesaeU,  tee  "OoUiBion,"  |  2. 

LIMITATION. 

Of  claim  of  patent,  sea  *Vateiita^*'  1 4. 

LIMITATION  OF  ACTIONS. 

"Adverse  Poe«esslon." 
Laches,  see  "Equity,"  |  2. 

Limitation  of  criminal  promcutioits,  eee  *XMmlna]  Law,**  |  2. 

f  !•  Compvtation  of  period  of  linitatioau 

Tbe  Statute  of  limitations  begins  to  nm  from  the  time  a  right  of  ac- 
tion aceriK's  I'or  a  breach  of  duty  or  con  tract  or  for  a  WTOng,  without  re* 
fard  to  the  time  when  actual  damage  results. 

—Aachen  ft  Umiteii  Fire  Ins.  Co.     Morton,  156  Fed.  6M  

84a  O.  A.3(}a 

An  Insurance  company  undertook  to  cancel  a  ]v)]\ry  In  accordance  with 
its  tei-uiB  by  giving  notice  and  returning  the  uuearued  premium.  The 
policy  liaTlng  been  lost,  «  loet  policy  receipt  was  f^iven,  signed  by  the 
ow  nor  of  the  property  nnrl  mortgagees,  to  n\  liom  the  policy  was  made  pay- 
able, by  which  they  agreed  tliat,  if  the  policy  was  found,  it  would  be  sur- 
rendered. Tbe  property  was  burned,  and  tbe  policy,  tmvlng  been  found, 
was  assljnied  by  tlie  mort£:nKee*4  to  a  third  person,  who  recovered  re- 
on  against  the  company.  Held,  in  an  action  by  the  company  to  recover 
tbe  amount  so  paid  out  by  It  from  one  of  tbe  mortgagees,  based  on  an  al^ 
leged  breach  of  the  cantf^Il ati  ni  :tj.'reeinent,  that  such  breach  occurred  and 
piaintilTa  cause  of  action  accrued  at  the  time  the  policy  was  assigned  by 
defendant  In  violation  of  his  agreement  to  surrender  It,  and  that  the  slat* 
nte  of  limitations  ecjmmrin      to  rnn  at  tliat  time. 

—Aachen  &  Munich  Fire  Ins.  Ck>.  r.  Morton,  156  Fed.  654  

Tbe  statute  of  Colorado  (section  2911,  Mills'  Ann.  St.),  which  requlrea 
bills  for  relief  ou  the  ground  of  fraud  to  be  filed  wltbiu  three  years  nffer 
discovery  of  the  facts  coustltutiug  the  fraud,  bars  such  suits  three  years 
after  tbe  discovery  of  facts  which  would  awaken  a  person  of  ordinary 
prudence  to  rn  ii  ciuiry,  Avh!  h,  if  pursued  With  reasonable  diligence^  would 
lead  to  a  UitfL-o>ery  of  the  iraud. 

— ^Redd  r.  Bnm,  157  Fed.  190  •  MObOLA.  638 

f  2.   Fle«dlas,  evidence,  trial,  and  review. 

Under  the  common-law  practice  In  force  in  Illinois,  the  question  of  11ml* 

tatioii  '"nnnot  be  raistnl  on  dennirrer  to  a  dwlaration. 

—Gray  y.  Grand  Trmiiw  Western  Hy.  Co.,  156  Fed.  7S6. C  C.  A.  at>2 


LITERARY  PROPERTY. 

See  "OopyrlgbtSb** 

Ttie  eouiuion  law  gives  the  author  of  a  painting  the  exclusive  right  to 
i«|Hrodiioe  the  same  so  long  as  he  does  not  make  publication,  but  on  pob- 
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Ueatton  mieb  lii^t  It  lost  snd  1>«  «ui  onlj  acqulTO  ttue  rfg^t  to  ftirtiwr 

protection  by  a  statutory  cojiy right. 

— Caliga  r.  Inter  Oc^a  Newapaper  Co.,  157  FeiL  ldt>.  .Si  C  C  A.  ^ 

LOCATION. 

Of  mining  dalm,  Me  *^iim  and  If  Incntls,''  |  L 

LOGS  AND  L06QING. 

Waste  In  remornl  of  tiiiibor.  see  "Waste.** 

A  provisioo,  in  a  contract  for  the  tale  and  delivery  of  logs  to  be  scaled 
after  delivery*  that  they  shall  be  of  merchantable  timber.  Is  not  a  war> 

ranty  that  all  logs  dollvorod  tJjorpnnder  are  merchantable,  but  merely  fnr- 
nlahea  a  deaoripUou  for  the  identiUcation  of  such  logs  as  fall  within  the 
contract* 

— Noy«s    Marlott,  196  Fed.  7S8  84  a  C  A.  4W 

PlnlntlfTs  entered  Into  a  contract  with  defendant  to  fell.  mt.  rnft,  drive, 
and  deliver  a  certain  number  of  feet  of  logs  of  specified  dimensions  and 
quality  In  a  slough  extending  from  a  river,  where  dtfendant  agreed  to 
Constnict  n  boom  for  their  dotentlon,  to  remove  rtioni  to  the  banks  of  tho 
river  or  to  the  mill,  and  at  the  time  of  such  removal  to  scale  the  same 
and  pay  for  each  thonaand  feet  ao  delivered  and  removed  to  the  banks  of 
the  slough  or  the  mill,  "and  not  othcnvise."  A  ii(  rti  ii  of  the  lops  were 
so  delivered,  removed,  and  paid  for;  but  the  remaiuder,  after  being  de- 
livered Into  the  boom,  were  carried  away  by  a  freriiet  and  lost.  ffr!4 
that  plaintiffs  having  dono  nil  that  tlicy  were  to  do.  wmplete  p(.>^-  iri!.)n 
and  title  to  the  logs  tliereupou  passed  to  defendant,  and  be  t>eeiimc  liuble 
for  the  purctaaae  price  on  proof  of  the  qvantlty  ddlvered,  and  that  they 
conformed  to  the  reQulrementa  of  the  oontract  aa  to  dimenaloua  and 
quality. 

— Noyee  t.  Marlott;  156  Fed.  768  84  a  C  40O 


LOOKOUT. 

On  vessels,  see  "CoHlskm,*'  |  2. 


LOTTERIES. 

Use  of  mails  in  conducting  lottery  schemes^  see  '^Fost  Office,**  i  t, 

LUMBER. 

See  "Logs  and  Logglpg." 

MACHINERY. 

LiaOiiity  of  employer  for  defects,  see  "Master  and  Servant,**  |  3. 

MANDAMUS. 

Power  of  circuit  court  of  appeals  to  Interfere  bjy  mandamus  to  dtcalt  court, 

sot>  -f 'onrts."  i  2. 

f  1*    Snbjeets  and  purposes  of  relief. 

Mandamus  will  lie  to  control  the  action  of  an  inferior  court  when  it 
assumes  to  act  beyond  Ita  jurisdiction,  or  where  It  refnaee  to  take  Juris* 
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diction  of  a  case  and  proceed  to  judjjment  therein  when  it  Is  its  duty  to 
do  so,  and  there  is  no  otiier  adequate  remedy,  but  aot  to  control  itu  ac- 
tion in  a  matter  wblcb  is  witbiu  its  Jurisdiction  to  bear  and  determine. 

^Dowagiac  Mfg.  Go.  t.  UeSheerj  Utg,  Co.»  155  Fed.  524  

8i  C.  G.  A.  88 

MANDATE. 

See  '^Mandamm.** 

t 

MARINE  INSURANCE. 

See  ''laminuioe^*'  1  2. 

MARRIAGE. 

8ea«'XMfonse*';  "Huaband  and  WUSa" 

MARRIED  WOMEN. 

See  **Hiiaband  asd  Wile.*' 


MASTER  AND  SERVANT. 

Constmctlon  of  InstnicttonR  In  action  for  In  juries  to  servnnt,  see  'THfll.**  |  SL 
Evidence  of  damages  m  action  for  injuries  to  t^ervaut,  see  "Jpamages,"  |  1. 

I  1,  The  reUtloB. 

A  verbal  contract  between  the  owner  of  a  vessel  and  a  marine  engineer 
fDr  tbe  seniceii  of  the  latter,  in  which  his  wages  were  fixed  at  a  stated 
aunt  |)C*r  month,  but  without  any  si^ecifled  term  of  employment,  ooitftltated 
a  hiring  at  will,  and  not  by  the  month,  and  in  t!i(>  absence  of  any  estab- 
lished usage  to  the  contrary,  either  party  had  ih«>  ri^dit  to  terminate  the 
employment  at  any  ttine  without  notice,  and  upon  the  employ6*a  diacbarge, 
he  was  entitled  to  wages  only  to  the  time  of  such  discharge. 

—Tbe  Poltuaoliel,  150  Fed,  241  84  a  C.  A.  40 

I        lbat«r*i  lialiility  for  litjmies  to  ••rraat— Fellow  serrAats. 

The  fact  that  a  foreman  having  charge  of  a  gang  of  men  works  with 
his  bauds,  the  same  as  the  rest  of  the  men,  for  the  greater  part  of  the 
time,  or  even  all  of  the  time,  does  not  necessarily  exclude  him  from  being 
one  "whose  •  •  •  principal  duty  is  that  of  snperintoTidence,"  within 
the  mcuulng  of  the  MassuchUMett^  employers'  liability  act  (Uev.  Lawi»,  c. 
100,  U  7i-7!>).  for  whose  negllgeiice»  cawlng  an  lujiuy  to  another  em- 
plojr^,  the  v.)'A<t<'v  is  liable. 

—New  iuiiilaud  Telephone  6l  Teiegraph  Co.  v.  Butler,  156  Fed.  321. .. 

84  a  a  A*  217 

A  ground  foreman  In  mining  operatkma  condticted  under  a  general 
raperiuteudent  or  manager  ia  a  feliow  aerrant  with  tbe  gang  of  miners 
wliose  work  be  directs. 

—United  Zinc  Companlea     Wright,  166  Fed.  671  84  a  C  A.  887 

Tbe  fact  that  a  foreman  in  charge  of  a  single  job  of  work  being  done 

tsy  flefendaiit  con*^"':iHf»n.  wlm  n  r>t(-<  d  with  tlie  men  under  him.  had  tbe 
iH>wer  to  hire  and  dinehnrge  them  and  to  dlrtH.-t  tbeir  movements  in  that 
particular  work,  did  not  erect  that  single  job  into  a  department  of  de> 
fendant'H  htisiTu-^fH  so  as  to  make  the  foreman  a  viee  principal,  but  he  re- 
mained a  fellow  servant  with  the  men  under  him,  and  for  ills  u^ligence 
xeanltlng  in  an  injury  to  one  of  snch  men  defendant  cannot  be  held  liable. 
--TUter  Mfg.  Co.  y.  Otte^  167  Fed.  230  84  a  a  A.  878 
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8«  —  RIaks  aMumed  by  lerTaxtt. 

Plaintiff  was  employed  ou  tUe  third  floor  of  deleudant's  packln;;  hoase, 
which  was  reached      an  ontsldi^  stairway  numing  up  from  a  platform. 

10  to  14  foot  ex((Mu1in^  nlonK  the  shle  (if  tlu'  huiltllnir.    Thi-;  pint 

form  was  used  by  other  employes  in  conveying  meat  on  trucl^s  from  out' 
Itart  of  tb«  bntldtns  to  auother,  and  there  were  more  or  leas  driiH>lQies 
from  tlio  trucks  wliiob  In  cold  wentlicr  fvozo  upon  the  |tl;itrunii.  After 
plaintiff  had  been  so  employed  fur  three  years,  in  walking  aiung  the  plat- 
form from  the  stairway  in  golnj?  from  work  one  nipht  In  the  winter,  be 
sli|>p»'tl  on  the  platform,  and  w.is  injured.  Held  that,  assuming:  that  the 
fall  waH  caused  by  lee  resulting  from  such  drippings,  it  was  not  due  to  any 
neglect  or  breach  of  dut>-  on  the  part  of  defendant,  but  to  a  cause  tbe 
risk  from  wiiich  was  known  to  and  assumed  by  plaintiff. 

— umaha  Packing  Co.  v.  Siinduski,  155  Fed.  KM  84  C.  C.  A.  8!> 

The  rule  which  makes  it  the  positive  duty  of  a  master  to  exercise  rea- 
aonable  eare  to  provide  a  aerrant  with  a  reaaoiinhly  safe  place  In  wbldi  tn 

work,  oven  If  It  extends  to  providinjr  a  retisonably  saf**  nnxlo  of  cntran^v 
to  and  exit  from  the  place  where  the  workmen  are  employed,  is  not  ap- 
plletble  to  a  caae  where  tlie  place  becomes  dangerous  In  the  progress  of 

tb6  work  either  ne'^f'ssarily  or  from  the  manner  in  which  the  work  fs  doti»' 
—Omaha  Packing  L\).  v.  8anduskl.  155  Fetl.  897  S4  C.  C  A  S» 

A  servant  engaged  In  operating  a  machine  by  standing  at  its  side,  in- 
stead of  behind  It  where  Its  constmctton  contemplated  tbat  the  operator 
should  stand,  did  not  tli(M-fl\v  a-sumc  fho  risk  of  Injnry  from  the  hrcnk- 
Ing  of  a  belt  which  was  greater  there  than  at  the  rear  of  the  mactiine. 
where  there  waa  no  obTlous  danger  In  tbe  position  taken,  and  In  fact  no 
danger  at  all  if  the  apidlancis  wore  sound,  while  the  position  behind  the 
machine  was  obviously'  dangerous  from  other  causes,  and  it  wais  cuii^ 
tomary  for  all  operators  to  stand  at  tbe  side. 

— Nortbem  Pac.  Ry.  Co.  t.  Wendel,  loO  Fed.   W  C.  C.  A.  2S2 

A  workman,  who  was  Injured  by  t!io  breaking  of  a  belt  used  to  nm  a 
machine,  due  to  its  weakness  from  age  and  from  a  recent  splicing,  al- 
thontrh  he  bad  operated  tbe  machine  (or  some  jrears,  cannot  be  h^d  to 
have  ass'iimrd  the  risk  from  such  danger,  where  it  is  not  shown  that  he 
knew  the  age  of  the  belt,  or  what  Uie  life  of  such  a  belt  waa*  or  that 
tbe  splldng  wonid  Increase  its  tendency  to  break. 

—Northern  Pac.  Ry.  Co.  v.  Wendel,  156  Fed.  330  8*  G.  a  232 

A  lineman,  engaged  witli  others  in  removinjr  wire*;  from  poles,  who 
was  injnrcd  l»y  tile  failing  of  a  iK>le  ou  which  Ije  was  at  work,  i-ausod  b.v 
its  ht  im;  rotten  beneath  the  sidewalk  In  which  it  was  planted,  cannot 
1m>  h*'id  to  have  assumed  the  risk  from  such  danger  nnder  the  circam- 
stances  e.xi'Iained. 

— Munit.e  V.  Fred  T.  Ley  &  Co.,  1S6  Fed.  408;  Same  t.  Edison  Elec  - 
tric Illuminating  Co.  of  Boston.  Id  84  C.  C  A.  275* 

A  drillmnti  In  a  mine  where  It  was  the  usual  known  custom  to  move 
the  drills  by  hand  u|)  stopes  iiaviug  a  practicable  grade  assumed  the 
risk  of  Injury  frcmi  such  manner  of  doing  the  work,  and  cannot  recover 
from  the  owner  for  an  injury  so  receive<l.  antl  he  was  not  relieved  from 
such  assumption  by  a  complaint  made  to  the  ground  foreman  of  such 
method  and  a  pronilse  on  his  i)nrt  to  secure  appliani  es.  where  he  bad 
no  niitliority  to  do  .^o.  elth<-r  ai  ttial  or  npjinr<»nt.  and  whose  only  duty  was 
to  re|>ort  the  itiniplaint  to  the  superintendent,  under  whose  direction  all 
the  work  was  conducted,  which  be  failed  to  do. 

— I'niteil  Zinc  Cwnpnnles  v.  Wright,  150  Fed.  671... 84  C.  a  A.  XiT 

The  idaintlff.  an  experienced  hollermaker's  helper,  was  sent  to  punch 
some  holes  in  a  i)iecc  of  galvanized  iron  with  a  power  pum  li.  Tbe  die, 
a  i»i»M-<»  of  tempered  steel  L'l  j  inches  In  diametw  with  a  sndtable  bole  In 
It.  lay  in  a  <le|»i*ession  In  the  blo<  k  so  tliat  tho  ]>unch  stmck  tlie  hole  !n  it 
true  when  he  went  to  do  his  work.  This  die  had  been  fastened  in  its 
ph)«  e  by  n  8*4  s<  row  wbldl  extended  through  tbe  Side  of  the  block  and 
Into  the  die,  but  this  screw  had  been  broken  for  more  tban  m  montb.  se 
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tlmt  the  die  was  hxjse  and  thorp  was  daiiper  that  the  pnndi  would  rnli*^  It 
from  its  iK)8ltiou  aud  displuce  it  so  that  the  punch  would  strike  the  solid 
steel  of  the  die  and  Injure  tlie  operator.  The  break  In  the  wrew  and  the 
looseness  of  the  die  were  not  readily  observable,  and  the  plaintiff  w:is  not 
aware  of  them.  ^Vfter  he  had  punched  several  holes  in  the  iron,  and  as  he 
was  making  another,  something  struck  his  eye  and  put  it  out.  After  the 
accident  there  was  a  piece  brok»  ii  off  of  the  iK)lnt  of  the  punch,  and  a 
piece  broken  off  of  tlio  side  of  the  hole  in  the  die.  Small  parli<'ies  some- 
times fly  off  from  galvanized  iron  when  holes  are  punched  in  it,  but  there 
wa8  no  cvidciii  <•  that  any  serious  injury  had  been  known  to  result  from 
th^^nt.  H<  l  i:  There  was  substnDtlal  evidence  of  causal  negligence  of  the 
master.  The  evidence  that  the  se  rvant  assumed  the  risk  was  not  conclu- 
airet  and  th^e  questions  were  for  the  jury. 

—American  Smelting  &  liefining  Co.  r.  McGee»  157  Fed.  GO  

84  C.  C.  A.  673 

The  request  to  charge  that  If  the  employe  liufw  or  had  au  opportunity 
to  know  of  tbe  defect  and  appreciate  ita  rhik  lie  assumed  it,  or  was  guilty 
of  contributory  negllgoiire,  was  pniyxTly  refused  be<nu8e  the  defect  was 
not  readily  observable.  The  true  rule  is  that  if  the  servant  knew  of  the 
defect,  or  if  it  was  so  plainly  obwnrable  that  be  conld  baire  seen  it  by  tbe 
ex.  IV  f^(v  f>f  ordinary  prudence,  and  If  be  aiipreciated  tbat  It  was  danger- 
ous, lie  asMumed  the  risk  of  it. 

—American  Smelting  ft  Refining  Oo.  t.  McGee,  157  Fed.  09  

84  a  a  A.  673 

An  emplny(^  who  was  at  work  In  a  tunnel  from  .'if,  to  7  fe«'t  fn  height, 
repairing:  the  track  of  a  railroad  operated  by  ele<  trlcity  by  min(U2»  of  a  trol- 
ley which  ran  on  a  wire  auspeiided  5  or  <t  tncbeft  beneath  the  rtgbt  aide 
of  the  roof  of  the  tunnel,  who  had  bwu  warned  to  lixtk  out  for  the  wire, 
that  contact  with  it  might  kill  liim,  and  who  liad  been  once  knocked  down 
by  electricity  from  It.  stopped  from  his  work  of  driving  a  wedge  under 
a  mil  beueafli  the  wire,  arose  froui  his  stoopiui:  |»osition  until  biS  neck 
atnick  it  and  was  killed  by  the  electricity  therefrom.  lieUli 

Tbe  employ^  amumed  the  riek  of  Injury  from  tbe  wire  by  entering  and 
continuing  In  the  employment. 

— Iturke  V.  Union  Goal  Sc  Coke  Co.,  157  Fed.  178           84  C.  O.  A.  62(1 

A  servant,  by  entering  or  continuing  in  the  employment  of  a  master,  as- 
sumes the  risks  and  dangers  of  tlie  eni|>Ioyment  which  he  knows  and 
appreciates,  and  those  which  nn  ordinarily  prudent  and  careful  person 
of  his  <  npacity  and  intelligence  woold  have  known  and  appreciated  in  liia 

situation. 

—Burke     Union  Coal  ft  Coke  Co.,  157  Fed.  178  84  G.  OL  A.  626 

An  en.ploy^  cannot  be  beard  to  aay  tbat  ho  did  not  appreciate  or  realise 

the  rink  or  <lftnfrer  where  the  defects  \vt>v«'  nbvions,  au<l  the  danprrrs  would 
have  been  apfmrent  to  an  ordinarily  i>rudeut  iH,>r4»ua  of  liis  intelligence 
and  experience  in  his  situation. 

—Burke  t.  Union  Goal  ft  Coke  Go.,  157  Fed.  178  84  a  a  A.  690 

.Viitotiu'  tlie  risks  and  danser.^  which  the  servant  fl«;?;uuif*f!  by  euferlntr 
or  continuing  in  tlie  employment  witliout  complaiulug  of  them  are  those 
whi<b  arif  -  from  defects  diat  are  obylons  or  readily  observable  through 
the  failure  of  tlip  ni;ister  to  eompletely  dtschnrge  his  duty  to  exen  !s<»  or- 
dinary care  to  funiish  the  Her\-aut  with  a  reasonably  aafe  place  to  work 
and  with  reaaonably  aafe  appliances  to  we. 

— Bnrke    Union  Coal  ft  Ooke  Co.,  157  Fed.  178  84  a  G.  A.  620 

f  4.  Contribntory  negligence  of  servant. 

In  an  action  by  a  servant  against  tbe  master  to  recover  damaises  tot  m 

pen*4jnal  injury,  nn  lii'sfnietion  that  plntutifT's  contributory  negligence 
would  not  preclude  his  recovery,  unless  witbout  it  the  defendant's  neg- 
ligence conld  not  have  caused  the  Injury,  was  not  erroneous, 

— Northefo  Pac.  By.  Co.  r.  Wendel,  156  Fed.  886  84  a  a  A.  232 
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The  e<"»tirt  rlclitly  clmrt.MHl  that  it  wns  the  sorvaiit's  fluty  to  osse  that 
kind  of  care  for  bts  own  safety  that  an  ordiuurity  prudent  man,  under 
ultDllar  rlrcmoshiticM  with  the  plalnttfTs  experience,  would  vm,  atid  tbat 
if  he  ftiMed  to  o.v(>n  ise  this  care  and  tbat  fallova  directly  emtrlbuted  to 
bi»  iujui^,  be  could  not  recover. 

—American  SmeltinK  Jk  Refining  Oo.    McQee,  167  Fed.  69  

84  C.  C.  A.  573 

The  servant's  oiiiwrtunlty  to  know  of  the  defe<'t,  which  ^vns  tn>t  oli- 
vloua  or  readily  ohHcrrable,  was  not  conclusive  evidence  of  Ium  iieKliKt'iiit.*. 

—American  Smeltlnc  A  Eefinlng  Co.    McGee,  197  Fed.  00  

8«  C.  C  A.  57a 

5*  «—  Actloas, 

The  mere  fact  tlint  au  mxldeut  hap|)ened  by  which  a  sen-ant  was  in- 
jured doe«  not  itself  create  a  presumption  of  negligence  on  the  part  of 
thp  master,  nnrl.  where  negligence  is  charged  ns  a  ground  for  ret^ivery  bf 
the  servant  UKainst  the  master,  the  burden  is  ujion  the  plaintiff  to  sbour 
that  by  some  act  or  omiKslou  the  defendant  rlolated  some  doty  be  owed 
to  the  plaintiff  which  caused  the  injury. 

— Omnlia  rucking  Co.  v.  Sauduski.  155  Fed.  .*«>7  84  C.  C.  A.  S» 

riuiutiff  was  a  telephone  lineman  engaged,  with  utiicrs,  under  a  siil>- 
foreman,  in  stringing  new  ^vires.  He  was  upon  the  cross-arm  of  one  ixde 
holding  back  two  wires,  while  they  were  I>c1njr  run  over  the  eross-nnn  of 
the  next  pole.  To  the  end  of  the  wire«  was  tied  a  rope,  and  beyuad  tbat 
a  piece  of  insulated  wire.  The  foreman  and  others  were  l>eyond  tlie  next 
pole  pulling  the  wires  over  the  cniss-ann.  wlien  he  callecl  to  iihiintifT  to 
•*let  them  come."  Plaintiff  did  so.  and  the  wires  sagml  and  caiue  iu  eon- 
tact  with  highly  cliarged  electric  light  wires,  wiiic  ii  ran  transversely 
across  the  line  at  a  lower  level,  and  he  receive<l  a  slun  k  which  rau««'yi  his 
Injury.  Tliere  was  evidence  that  the  method  pursueil  was  not  usual  nor 
proper  under  the  circumstances,  the  plaintiff  did  not  kuow  tlie  position  of 
the  light  wires,  and,  because  of  Intervening  trees,  could  n<»t  pee  it  dis- 
tinctly, nor  tell  whether  the  Insulated  wire,  the  r'jpe.  or  the  bare  wires 
were  over  the  light  wires  wlien  he  was  ordere<l  to  slack.  Hrlit,  that 
whether  he  had  sueh  knowledge  of  the  sltuntion  that  he  npsumed  th  risk, 
or  was  Justified  in  relying  on  the  care  of  the  foreman  and  obeyins  the 
order,  was  a  question  for  the  jury. 

— New  Gligland  Telephone  A  Telegraph  Co.  t.  Butler,  ir><>  Im^hI.       . . 

&4  C.  C.  A.  217 

Wbeth«>  he  wns  guilty  of  contributory  negligence  waa  a  qnestfon  for 

the  jufA- 

— ^'ew  England  Telephone  &  Telegraph  Co.  T.  Butler,  156  Fed.  321 . . . 

84  a  a  A.  217 

In  an  action  by  an  raiploy^  to  recover  for  an  Injtiry  resulting  from  the 
hrenK-inir  of  n  helt  us<hI  to  nin  a  planhip  nrifhine,  the  alleged  neglfijence 
of  dtfeiidaut  Iteing  the  use  of  a  helt  wtjieli  was  decayed  and  defective  by 
reason  of  its  age,  it  was  not  error  to  admit  evidence  offered  by  plaintiff 
to  show  that  the  knives  of  the  machine  were  dtill  at  the  time,  and  the 
gauge  inaccurate,  not  to  establish  au  independent  and  different  act  of  tieg- 
llgence»  but  as  showing  conditions  likely  to  be  met  with  and  affecting  tlie 
Btralu  on  the  belt 

— Northern  Pac.  Ry.  Co.  v.  Wendel,  150  Fed.  330  84  C.  C.  A.  232 

In  an  a«'tion  i>y  an  employ 6  to  rtHX^ver  for  an  injury  resulting  from 
the  breaking  of  a  belt  alleged  to  have  been  doe  to  Its  age  and  defectlTe 
condition,  evidence  th  it  tln^  hreaklng  might  lim  e  l>een  due  to  other  cauMS 
held  insuttlcient  to  entitle  Ueleudant  to  the  direction  of  a  verdict. 

— Northern  Pac.  By.  Go.  t.  Wendel,  19U  Fed.  83G  84  C  C.  A.  232 

Where  the  erldence  on  an  taeue  of  contributory  negligence^  In  an  actimi 
by  an  eniploy^^  to  recover  for  an  Injury,  la  conflicting,  the  iiueatlon  la  one 

for  the  jury. 

^Northern  Pae  By;  Co.  t.  Wendel,  198       836  84  a  C  A.  232 
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In  nn  m  tlon  by  a  linouian  einployod  wltb  otliors  In  removlni;  electric 
light  ^^  ires  fiotn  thf  poles  on  which  they  were  strung  to  recover  for  nn 
injury  <  jiuwd  hy  the  fulling  of  a  i»oIe  on  which  he  was  at  work,  it  was 
flbown  that  the  <-aiifle  of  the  Injury  was  the  negligent  method  of  dofnK 
the  work  :  thnt  tlio  net  of  negllKPiu-e  which  was  the  nniiipdinte  cause  of 
the  falHug  of  the  pole  was  done  hy  a  workman  by  Uirectlon  of  one  of 
two  men  who  were  standing  on  the  sronnd.  and  not  worlclng  with  tbetr 
hands  !>nt  giving  dire<'tions  to  the  workmen.  Held,  that  surli  evidence 
was  suttii  ient  to  entitle  iilaiutiff  to  go  to  the  Jury  on  the  question  whether 
or  not  Boch  men  were,  or  either  of  them  was,  "entrasted  with  and  ezer^ 
dsing  superinfoiidetue  nnd  wh«me  sole  or  jirlnclpal  duty  was  tliat  of  auper* 
tnteudeuce,*'  so  as  to  render  the  defendant,  as  employer,  liable  for  his 
neffllsence  under  the  Massachmetts  emplojrer**  llabfllty  act  (Rev.  Laws 
If  ass.  c.  tth;  ?  td. 

— Alunroe  v.  t^ed  T.  Ley  &  Co.,  156  Fed.  4tt8;  Same  ?.  Kdiwn  Electric 
IllunlnatlDg  Co.,  of  Boston,  Id  84  C.  C.  A.  278 

Plaintiff,  a  boy  16  years  old,  was  employed  by  defendant  at  Its  smelter, 

and  w.'is  set  to  work  at  night  to  assist  a  man  In  the  clean-up  yiird.  This 
yard  was  paved  with  brick,  atid  upon  this  floor  was  deposited  vouch  of 
slag  and  other  refuse  which  It  was  the  duty  of  plaintiff  and  his  fellow 
workman  to  load  nn  rnrs  nnd  romovo,  it  being  neeefsnry  to  break  up 
the  cones  for  that  puriwse.  On  the  second  night  of  such  work  plaintiff 
was  breaking  a  cone  with  a  sledge,  when  an  explosion  occurred  by  which 
he  was  seriously  ininred.  It  wns  sfiown  tliaf  when  cone»  contained 
molten  metal,  and  there  was  any  water  or  moisture  in  their  vicinity,  it 
was  highly  dangerous  to  break  them  while  hot,  as  If  the  metal  came  In 
contact  with  w  itf  i  !t  would  cnusc  an  ex|ilosion :  also,  that  the  floor  of 
the  yard  had  depressions  where  water  might  stand  and  that  employ^ 
with  defendant*8  knowledge,  sometimes  emptied  water  In  the  yard. 
Plaintiff  was  gi\  f  n  iu»  instructions  nor  warnlui:  of  daii^rer.  and.  while  he 
imew  the  effect  if  the  hot  metal  came  iu  contact  with  water,  he  did  not 
know  tiiat  there  was  any  water  In  the  yard,  and  could  not  see  by  reason 
of  the  darkness,  nor  did  he  know  that  the  cone  wbicli  he  was  breaking 
was  hot  Held,  that  the  qu<^tion  of  defendant's  negligence  was  projierly 
Bobmlttod  to  the  Junr'  and  that  a  verdict  for  plaintiff  would  not  be  dlfr 
torbed. 

— Northport  Smelting  &  Hewing  Co.  t.  Twitchell,  156  Fed.  043  

m  C.  C.  A.  355 

The  qoestlon  of  contributory  negligence  was  properly  submitted  to  the 
|tiry,  and  a  verdict  for  idalntiff  would  not  be  disturbed. 

— Northport  Smelting  &  Heflning  Co.  r.  Twltchell,  15U  i-'ed.  64a  

84  C.  C.  A.  355 

Whaie  ttie  evidence  that  a  servant  was  guilty  of  contributory  nc^lgence 

was  not  com-lusive,  the  question  Is  for  the  jury. 

— ^American  Smelting  &  Ketining  Co.  v.  McCee,  107  Fed.  69  

84  a  a  A.  G13 

Where  the  uncontradicted  evidence  discloses  the  fact  riiat  the  defects 
In  the  i)Ia<  e  or  nuichlnery  or  method  of  oiteratiou  were  obvious,  and  the 
danger  from  tliem  apparent  to  an  ordinarily  prudent  £)crsou  of  the  in- 
telligence and  capacity  of  tlie  servant,  and  tiiat  the  servant  entered  upon 
or  wntinued  in  the  senice  without  complaint  of  tliein.  the  defense  of  as- 
sumption of  risk  is  conclusively  estabiiHtied.  there  is  no  question  for  the 
Jury,  and  the  court  should  Instruct  tliem  to  return  a  verdict  for  the  mas- 
ter. 

— liurke  V.  Union  Coal  &  Coke  (  o.,  Iu7  Fed.  178  84  C.  C.  A.  626 

I  0.   Ifiabllitiea  fox*  injuries  to  tltird  permons. 

A  subordinate  corjioratlon  contracte<l  with  uu  electric  llluiuinating  com- 
pany, wliicli  « (introiled  ;i  number  of  plants,  for  all  Its  work  of  reparation 
and  rebuilding,  an«l  in  the  contract  agreed  to  assume  all  risks  in  refer- 
ence thereto.  Hrld.  that  the  major  corijoratlon  was  under  no  liability, 
either  at  common  law  or  under  the  employer's  liability  statutes  of  Hassa- 
84C.CJk.— 47 
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chusetts,  for  any  iujuo'  arUiug  to  a  liuemau  emplojed  by  the  subordloate 
corporatlm  tn  the  woilc  of  repiinitloii  or  rAnlldfiig  on  its  premlMs,  or 

about  Its  works,  throuch  the  uegUK<*iK*e  of  the  suburdluate  conwratioi). 
^Mtmroe  v.  Fred  T.  Ley  &  Co.,  15G  Fe<L  40ii ;  Same  v.  Edlsou  Klee- 
trie  IlIiiiDlnatliig  Co.  of  Boston,  Id.  84  a  a  A.  8iS 

MAXIMS. 

Of  eanity.  tee  "Equity.'*  1 1. 

MEMORANDA. 

Uequired  by  statute  of  frauds,  see  "Frauds,  Statute  of,"  )  2, 


MERGER. 

Of  cause  of  actloti  la  Judgment  see  **Jttdgment,'*  1 8. 


MINES  AND  MINERALS. 

Breach  of  agreement  relatiug  to  miuiog  claims  as  creating  trusts,  see  "Trusts,** 
•  1. 

Fellow  servants  in  mining  <     t  itlotis.  soe  "Master  and  Servant."  |  2. 
llatJflcatiou  of  tender  to  part  owner  of  mining  claim,  see  "Tender." 
Redelivery  of  stock  In  mining  fomimny  deposited  In  tank,  see  "EacmwB.** 
Ueuiedy  at  law  afToetlng  Jurisdiction  of  equity  to  establish  title  to  mining 
claim,  see  "l*3quity,"  f  1. 

i  1.    Public  mineral  lands. 

Lnstruetion^  Ktveu  in  au  action  to  recover  ixMs^sion  of  a  mining  claim, 
relating  to  the  questions  of  discovery  of  mineral  and  possession,  oonsldef^ 
ed,  and  held  not  erroneous  as  applied  to  the  evidence, 

— <:'harlton  v.  KHIy,  ir»6  Fed.  433    84  C.  C,  A.  2^". 

An  iojitruction  that,  to  constitute  a  discovery  of  gold  sufficient  to  sup- 
port a  location  of  a  gold  placer  mining  claim  as  agslnst  an  adverse  mineral 
io<at»>r,  the  gold  found  must  he  nf  such  charaftpr  nud  quantity  and  found 
uuder  such  circumstances  as  to  Justify  a  man  of  ordinary  prudeuc-e  in  the 
expenditure  of  time  and  money  In  the  development  of  the  property,  is  not 
crronoous:  the  word  "development,**  as  so  used,  being  the  equivalent  of 
"exploration.** 

Charlton     Kelly,  166  Fed.  433  84  C  C.  A.  295 

Under  Rev.  St.  f  2S24  [IT.  8.  Comp.  St.  1001.  p.  142G),  which  requires 

that  a  mininc:  1(m  atloii  **innst  bo  rUs-tlnctly  ninrkpd  on  tlio  j^ronnd  so  that 
its  boundaries  can  be  readily  traced,"  no  particular  method  ot  marking 
Is  required,  and  what  Is  sufficient  may  depend  on  Hie  topography  of  the 
prniiiid  :  it  heing  a  qiio^tion  of  fart  In  onfh  rase  whrther  tfu^  linos  are  so 
marked  that  tlicy  can  he  readily  traced  by  a  person  making  a  reusouable 
effort  to  do  so. 

—Charlton  v.  Kelly,  156  Fed.  433  84  C.  G.  A.  295 

Tho  tllsliii;fulshliij:  tf^st  wfiirli  detonnlnof?  whether  or  not  a  rnlnablt* 
mineral  deiio:5it  may  be  secured  hy  a  lude  claim  ur  by  a  idaoer  claim  Is 
the  form  ami  character  of  the  deposit.  If  it  is  in  a  vein  or  lode  In  rodi 
in  piaci'.  it  may  he  secured  hy  a  lodo  «  laini.  ami  it  may  not  be  hy  a  placvr 
claim.  If  it  Is  not  in  a  vein  or  iode  in  rock  in  place,  it  may  t>e  secured 
by  a  placer  claim,  and  may  not  be  by  a  lode  dalni. 

— Wehh  V.  American  Asphaltum  Mln,  Co..  157  Fed.  2<)3.  .84  C.  C.  A.  651 

The  words  "ofli.-r  >;i lunblc  dfjiosits"  in  tlio  (•lau.'*e  "mlniir^  clnfnis  nj^tni 
veins  or  lodes  ui  quartz,  or  other  rock  in  place  bearing  gold,  silver,  cluna- 
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bar,  lead,  tin,  copper,  or  otlHT  valuniilf  dcjtoslts"  in  sw-tlon  2320,  Rev.  St. 
[U.  S.  Comp.  St  1001,  p.  142  Ij,  iuclUileH  aonmeUlliferous,  as  well  as 
in«talllferoiifl»  deposlta. 

—Webb  T.  American  Aapbaltutn  Mln.  Oo.i  157  Fed.  203  

84  r.  r.  A.  mi 

Aspbaltum  In  loUes  or  reins  In  rock  in  place  may  be  cnteix'U  and  pat- 
ented by  menna  of  lode  mining  clalnw  wider  section  2320,  Rev.  8t  [U.  8. 
Comp.  St.  11K)1  p  14241,  and  It  may  not  be  secured  tiv  meaiiH  of  placer 
Claims  under  section  2329,  nor  under  Act  Feb.  11,  1SU7,  c.  210.  29  Stat. 
S26  ru.  8.  Oorap.  8t  1901.  p.  14341,  refrardlng  the  entry  of  lands  contain- 
ing i-K>troloum  or  f)tl)cr  inlticr.-il  oils. 

— Webb  V.  American  Aspbaltum  MIn.  CJo.,  157  Fed.  203  

&4  C.  C.  A.  651 

I  S.  Title,  ooKTeyttMoes,  nad  ooBtraets. 

A  Judgment  In  favor  of  the  lessees  of  certain  mine  dumps,  which  they 
wore  tf»  work  over  for  mineral  on  a  royalty  brtslM.  niriUnst  the  Ipssor,  for 
an  alk'KtHl  violation  of  the  lonse  in  excluding  plaiutittti  from  the  prop- 
erty, held  not  supported  by  the  evidence,  a  preponderance  of  whlcb  show- 
ed that  the  work  bad  been  abandoned  by  tbe  leasees  because  tb^  found 
it  unprofitable. 

^Bunker  Hill  Utnlnf  &  Concentrating  Co.  t.  Safford,  156  Fed.  446 

8i  G.  G.  A.  806 

MISREPRESENTATION. 

See  "False  Pretenses";  "Fraud.** 


MISTAKL 

As  ground  for  correction  of  Judgment,  see  "Judgment,"  1 1. 


M0RT8AQES. 

Estoppel  to  rnforce  niortfrncrp,  see  "Estoppel."  S  1. 

Jud^ent  in  state  court  as  har  to  suit  in  United  States  court  to  cancel  mort- 
gage, see  '^Jodgment"  f  9. 

f  1.   Reqnisites  and  Talidity. 

Two  partners  In  a  manufacturing  burliness  who  owiu-d  tbo  real  estate 
used  therein  as  equal  tenants  in  common  entered  Into  a  contract  by  wblcb 
one  rotirnd  from  active  partlcipatfon  in  the  business  but  rpmained  n»  a 
silent  jjurtutr  tor  a  term  of  five  years,  leaving  the  most  of  his  capital  iu- 
vestetl.  He  also  conveyed  to  his  partner  his  half  Interest  in  ttie  real  es- 
tate "as  n  b.Tsis  of  credit."  l»ut  took  a  bond  for  Us  recotiveyniiee  absolutely 
and  unconditionally  at  the  end  of  tbe  term  witliout  subjecting  it,  as  be- 
tween the  i>  irtii  s.  to  the  risks  of  the  btislness.  After  tbe  expiration  of 
the  term.  wIhmi  Iw  liad  becmne  entitled  to  a  reconveyance  hnt  had  not  re- 
ceived it,  he  exeemod  a  mori>:age  on  his  Intercsit  in  the  real  estate  to  se- 
cure a  Talid  Indebtedness.  Heltl,  that  sucb  real  estate  wss  not  property  of 
tbe  partnership  but  of  the  individual  partner-?;  that  the  mortgagor  was 
tbe  equitable  owner  of  a  half  interest  therein  which  was  mortgageable  as 
real  estate,  and  tbat  tbe  mortgage  given  was  yalid,  no  rights  of  partner^ 
Sblp  creditors  having  intervened,  and  was  entitled  to  record  under  '^  m: 
8t  Kan.  1901,  i  1221,  if  not  aa  a  technical  mortgage,  as  "an  instrument  in 
writing"  affecting  real  estate,  wblcb  record  was  constructlye  notice  to  all 
•ubecqnent  pnrchaseni  of  its  contents. 

^iark  V.  Lorster,  166  Fed.  513  84  a  C  A.  27 
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MOTIONS. 

For  correction  of  Judgment,  see  "Judgment.  '  $  1. 

Pr«teBtation  of  objectiont  for  revlOfP»  aeo  **A|>pea]  and  Error,**  1 2, 


MUNICIPAL  CORPORATIONS. 

See  "Couutles." 

JurlBdlctloD  of  United  States  court  to  enjoin  enft>roement  of  municipal  ordl- 
nance,  aee  ^'Courts,"  f  2. 

I  1.  Vao  Mid  v«c«latlo«  of  vmUto  plM«a,  property,  muI  wMPka. 

CMv.  Code  Cal.  5  490.  prOTides  that  "two  llnt^s  of  sti  tH't  rnllway.  Dporat- 
ed  under  different  nianai;eui«its,  may  be  penuitted  to  use  the  same  street, 
each  pu.vlng  an  equal  portion  for  the  comitnictlon  of  the  tracks  and  ap- 
})int«Miiiii('es  used  by  said  railways  Jointly:  btit  i:i  ih  rase  must  two  lines 
of  street  railwayt  operated  onder  different  munagemeuts,  occupy  and 
jum  the  same  street  or  tracks  for  a  distance  of  more  than  Are  bkxte 
consecutively.'*  Held,  that  such  provision  does  not  deprive  the  uiuuicipal 
authorities  of  a  city  of  power  to  grant  to  two  railways,  having  tracks 
of  different  width,  the  right  to  operate  their  cars  on  the  same  street 
for  a  ilistauce  not  exciM-diiij;  five  blocks,  each  occupying  the  ini(Mle  of 
the  street,  and  each  paying  an  e<iual  portion  of  the  cost  of  paving  be- 
tween and  beside  the  tracks  as  required  by  section  498. 

— San  Jose-Los  Gstos  Intemrban  By.  Co.  t.  San  Jone  Ry.  Co.,  infi. 
Fed.  4S5  SI  C.  a  A.  285 

I  Mm  Fiscal  m&nAgemeiit,  pnbllc  debt,  lecnrities,  mMiA  taaatloMi  II— Ja 
mmd  otber  aeenritles,  and  linking  fnnds. 

The  absence  of  a  recital  In  mnnlelpnl  bonds  that  the  ctMiditlons  to  their 
Issue  have  been  complied  with  dws  nor  deprive  them  of  tlieir  character  of 
negotiable  Instruments,  nor  of  tlie  benefit  of  the  ordinary  presumptions 
which  attend  such  Instmnients. 

«4)uinlan  r.  Qreen  County,  Ky.,  157  Fed.  83  M  CCA.  537 

Wliere  a  proposltlr  ti  adopted  by  n  vote  of  a  county  to  snbsr-ribe  for 
Stock  of  a  railroad  company,  to  aid  in  the  construction  of  its  proposed 
nad  and  to  Issue  negotiable  bonds  of  the  county  therefor,  contained  a 
provision  that  the  subscription  shotild  be  on  eondltlou  that  the  company 
should  locate  and  construct  its  road  through  the  count>',  and  should  ex- 
]H>ad  the  amount  subscribed  wtthin  the  limits  of  the  county,  such  prorislon 
did  not  creafe  a  condition  pre<-e<Ient  lo  the  issnance  of  the  bonds,  but  tb«' 
acceptance  of  the  subscription  imposed  on  obligation  on  tiie  company  to 
perform  the  condition  subsequently,  the  failure  to  ftilly  comp^  with 
which  would  not  invalidate  tlie  Ixmds  in  the  hands  of  a  bona  fide  holder, 
^uinlan  v.  Green  County-,  Ky.,  151  Fed.  33  84  C  C  A.  537 


NAMES. 

See  "Trade-Marks  and  Trade-Namea" 


NATURALIZATION. 

False  swearing  In  naturalisation  proceedings,  aee  **PerJnry,"  SS  1»  Sl 

Jurisdi*  tioii  of  T'n!te<l  Staters  court  of  offcMiae  of  false  swearing  in  naturnlln- 

tiou  proceedings,  sik*  "Criminal  Law."  i  1, 
Testimony  of  accomplices  and  codefendants  In  prosecution  for  giving  Calae 

testttnony  in  natnralhwtlou  proceedlngsy  see  **Criniinal  Law,**  1 9. 
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NEGLIGENCE. 

OBWlng  death,  see  '1>eatb,''  1 1. 

Bp  partieukur  elofte*  of  pertOM* 

See  «*Carrlers,"  §  2;  ''Ballroade,"  ff  1-8. 

Bailee.  8ei>  "Ralhnent." 

Employers,  see  "Master  and  Servant,"  H  2-5. 

Condition  oruioof  partieular  species  of  property,  workit  niodklnefir,  or  other 

inttntmentaUties. 

See  *'Ratlroad8, "  §|  l-a 

Demised  premises,  see  *'Laiid)onl  and  Tenant,**  f  2. 

Contributorv  yu'iligenco. 

As  question  for  Jury,  see  "Xf'sll pence."  §  '1. 

Of  i»eii*on  kiUed  by  oi)eratiun  of  railroad,  He*»  "Railroads/*  \%  1,  2. 
Ol  servant,  aee  **Ma8ter  and  Servant,"  ff  4,  & 

f  1.  Aets  or  omissions  ooaatitntiiiK  Beslicenice. 

The  petition.  In  an  action  against  the  lessee  of  a  tbeater  for  a  personal 

Injury,  alleged  that  among  tht>  appliances  of  the  theater  of  whh  h  de- 
fendant bad  control  was  a  fire  extUiiruisber,  which  was  kept  ou  the  sill 
of  an  open  window  at  tbe  side  of  tbe  stairway  leading  to  tbe  gallexy  of 
the  tlieater.  that  It  was  unsecured,  and  was  in  a  place  where  men  and 
boys  in  crowding  down  tbe  stairway,  as  was  usual  at  the  close  of  a  per- 
formance, were  likely  to  knock  it  out  of  tbe  window,  as  tbey  in  fact  did, 
and  that  it  foil  and  injured  pIuintifT.  who  was  on  tlie  walk  bolow.  Tln  re 
was  evidence  tending  to  support  nuch  aliegutious.  UeUl,  that  the  petition 
and  evidence  made  a  case  of  negligence  wblcb  was  properly  submitted 
to  tbe  jury. 

—Stair  r.  Kane,  1^  Fed.  100  84  C.  C.  A.  120 

f  2.  AetioiiB. 

The  potlfion  in  an  a*  f!'>!i  against  the  lessee  of  a  theater  for  a  personal 
injury  alleged  ihut  aiii<<ii^  the  appliances  of  the  tlicater  of  wlUch  defend- 
ant had  ct>ntrol  was  a  tire  extSii;:ui.sber  which  was  k»  iit  ou  tin-  sill  of  an 
oi>en  window  at  the  side  of  the  stairway  leading  to  the  galit  r\  ol  the 
theater;  that  it  was  unsecured,  and  vsas  lu  a  place  wiiere  luen  and  lM»ys. 
In  crowding  down  the  stairway,  as  was  usual  at  tiie  ch>Heof  a  performance, 
w'f.'  likely  to  kh«x*k  It  out  of  the  window,  as  they  in  fact  did.  and  that 
ii  icU  and  injured  piaintifT.  wlio  was  on  tlie  walk  lu'lovv.  Uchi,  that 
tbe  occurrence  of  such  an  accidtMit  may  In>  regarded,  in  tbe  absence  of 
ttKplanatlou.  .'ss  priKjf  of  the  nejjli^ence  charmd. 

—Stair  V.  Kane,  ir.ti  i inl.  KM)  S4  C.  C.  A.  VIW 

Plaintiff  was  working  for  a  contractor  who  was  Installing  a  sprinkler 
system  In  defendant's  mill,  and  wliiie  be  was  making  a  pl|>e  coiweetlon, 
standing  with  one  foot  on  a  L'nidcr  and  tlie  otber  against  a  post,  asiride 
a  revolving  shaft,  his  clothing  was  caught  by  a  set  screw  wliich  pro- 
jected from  a  safety  collar  ou  the  shaft,  and  be  was  thrown  to  tbe  door 
and  injured,  it  was  sfiown  that,  by  ertn^ting  a  platform  on  which  to 
Stand,  plaintiff  could  have  done  the  work  in  safety,  and  also  that  tiie 
abaft  would  bave  been  stopped  If  required  There  was  also  testimony 
that  the  pinpose  of  the  safety  collar  was  to  protect  a  pcr^'on  working 
near  from  coming  in  contact  with  the  set  screw,  and  that,  if  the  latter 
was  properly  adjusted  to  tbe  collar,  tbere  was  no  danger  from  It;  also 
that,  while  piaintifT  saw  the  rc»llar  and  knew  that  it  contained  a  f^ot  «i<Tew, 
be  did  not  kuow  that  tbe  latter  proje<-teii.  Ueld,  that  upon  such  evidence 
tiw  queationa  of  defendant's  negligence,  plalntilTa  contributory  negll- 
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^nce,  and  his  assumption  of  tbe  risk  were  all  properly  submitted  to  tlie 
jury. 

— ColumMA  Box  Jb  Lumber  Oou  r.  Dioini,  156  Fed.  480  

H4  a  C.  A.  2^ 

Wbere  reasonable  meu  might  draw  different  conclusiou8  from  the  on- 
dlBpntetf  erldenee.  the  qvostion  of  neg^llg«ice  or  contrlbatory  neKllsence 

to  one  of  fact  for  the  Jnrv. 

—Columbia  Box  &  Lumber  Go.  t.  Drown,  15C  Fed.  4Dd.  .84  C  a  A.  2GU 


N£W  TRIAL 

NecesBlty  of  motion  for  parpofle  of  xertew,  aee  *'AppMl  and  Brror,**  f  2l 

(  1.  Gronnds. 

If  an  offlcer  of  the  court,  whether  he  has  charge  of  the  Jury  or  not. 
makes  to  the  jurj*  during  their  deliberntlmrs  statmiients  cnlrtilated  to  In- 
fluence their  verdict.  It  Is  ground  for  a  new  trial ;  hut  if,  under  all  the  cir- 
cumstances, it  does  not  appear  tlMt  tbe  conduct  of  the  oflkser  had  the  ef- 
fect of  inflaenclng  tbe  verdict,  a  new  trial  will  not  ba  geaatad  on  that 
ground. 

Charlton     Kelly,  106  Fed.  433  84  a  a  A.  286 


NOTICE. 

Affecting  bank,  see  "Banks  and  Banking,"  i  L 


NUNC  PRO  TUNC. 

Order  oorrectlnf  indgment^  aee  '^Jndgmeot,*'  I  1» 


OBJECTIONS. 

To  indictment  or  information,  see  "Indictment  and  Informatloo, "  |  2. 


OFFICERS. 

Mlacondnet  of  elBcer  of  court  aa  groniid  fbr  aeir  trial,  aee  **Neir  Trial,**  1 1. 

Particular  claif^s  of  officers. 

See  **Reoelver8.** 

Karik  oHi'  <>rs,  nee  "Ranks  and  Banking,"  %  1. 
County  olficers,  see  "Counties,"  if  1>  2. 

OPINIONS. 

Of  courts,  jBce  "Courts,"  |  1. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error,* 

PAROL  EVIDENCE. 

In  civil  actions,  see  •'R^•^donce."  I  4 

In  criminal  prosecutions,  see  "Crixuiual  Law,**  i  & 
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PARTIES. 

Ch.nrnctor  ground  of  Jurisdiction,  wh'  "Courts."  i  2. 

PeraouA  eoUtled  to  sue  In  action  for  death,  see  "Death/'  {  1. 


PARTNERSHIP. 

Property  of  partnership  mibject  to  mortgage,  aee  ''Mortgages,'*  1 1, 

f  1.    Tlie  firm,  it*  name,  powers,  and  property. 

Real  estate  not  purchased  with  partnership  fnada  does  not  become  part- 
nership property,  thou)«h  used  for  pnrtnerihlp  pmpoaca,  nnlaes  tbere  to 
some  agreement  that  it  shall  be  so  considered. 

—Clark  T.  Larster,  1»  Fed.  618  M  C  0.  A.  27 


PASSENGERS. 

See  'HSarrierCp"  f  2. 

PATENTS. 

I  1.  PatentabiUty. 

To  accomplish  a  new  and  uiteful  result  wltiiin  the  luenutiig  of  the  pat- 
ent law  (Rev.  St  I  4888  fD.  8.  Oomp.  St.  1901.  p.  33831),  It  la  not  necea- 
K-nry  Mi:it  a  rf*su!t  h<'fore  unknown  should  be  brotujlit  nhnnt  hut  It  Is 
Buthcicnt  if  an  old  result  Is  accomplished  In  a  new  and  more  eH^tHrtive  way : 
and.  If  the  Yalne  and  effectlveneaH  of  a  machine  are  snbstantlally  Increaa- 
ad  by  a  now  mjuhlnntlnn  of  old  eleinonts.  such  combinntlon  Is  pntontnble. 
— St.  Ix)uis  Street  Flushing  Mach.  Co.  t.  American  Street  Flushin); 
Maeh  Go.,  156  Fed.  674  84  C  G.  A.  340 

That  a  defendant  charged  with  lnfrliu(ement  of  a  patent  for  a  ninchine 
abandoned  the  machine  It  wms  yircviously  making,  and  adopte<l  tli;ir  of 
the  patent,  that  its  engineer  chuiued  to  be  the  inventor  thereof,  and  him- 
self applied  for  a  patent,  and  that  the  i>atented  machine  has  largely 
superseded  others  previously  in  use  for  ttie  same  purposes,  are  all  facts 
entitled  to  weight  uu  the  question  of  invention. 

-^t.  Louis  Street  Flushing  Mach.  Ca  t.  American  Street  Flushing 
Mach.  COw,  156  Fed.  574  84  a  O,  A.  340 

I  8*  Applleatloaa,  and  proceedings  thereon. 

The  broad  scope  of  Rev.  St.  I  4015  (U.  S.  Conip.  St.  1001,  p.  3302],  au- 
thorizing a  suit  in  equity  to  establish  the  right  to  a  puteut.  wiis  In  no  way 
limited  or  qua  11  fled  by  Act  Feb.  A,  1^)3,  c,  74.  27  Stat.  434  [V.  8.  t'omp. 
St.  1901,  p.  3,'UHl.  providing:  for  appeals  from  the  decision  of  the  Cmmi- 
missioner  of  Patents  to  the  Supreme  Court  of  the  District  of  Cohuitbia. 
>--Prlndle  v.  Brown,  156  Fed.  531  84  G.  C.  A.  4;^ 

A  bin  filed  under  Ilev.  St.  $  40ir»  (U.  8.  Comp.  St.  1901.  p.  a'iOS].  to 
establish  the  right  of  complainant  to  a  patent  which  alh^ges  that  "before 
the  sixth  day  of  .lune  1900"  eoniplainaut  "was  the  true,  orisinal.  and 
first  Inventor**  of  the  device  In  issue,  that  on  that  day  be  filed  his  nppllea- 
tion  for  n  patent  therefor,  and  that  on  May  2S.  1900.  defendant  niinl  an 
ai>pIication  for  the  same  invention  on  wiiich  after  interference  pr<M«eed- 
Ings  he  was  awarded  a  patent.  Is  not  fatally  defective  on  general  demur- 
rer. 

^rrindle  v.  l<ro%vn.  l.V.  Fed.  r..:i  Si  C.  C.  A.  45 

A  bill  which  statei^  tlie  date  of  an  upidieation  for  a  patent  is  not  to  be 
held  to  state  that  the  invention  was  then  first  completed  or  reduced  to 

prnetice  unless  nothing  Is  nllcfrod  invention  prior  tbiiTto,  and 

a  further  allegation  that  the  invcniiun  was  made  prior  to  such  date 
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covMt  the  fart  of  mhictton  to  practice,  and  is  snfflclcot  to  carry  tlie  date 

back  of  tlio  nppli'-iitltiir. 

— PriiidUf  V.  Hrowu,  lOu  Fed.  ."kJI  S4  C.  C.  A.  4''» 

Where  the  eiwetice  of  an  tavention  Is  ttie  location,  fonii.  sixe,  or  ai\f 
other  obaracteristlc  of  the  means  employed,  the  patentee  muKt  distinctly 
specify  the  |»eculiaritie8  iu  which  his  invention  is  to  be  found. 

— American  Lava  Co.  v.  Steward,  1.').'  Fed.  7'M  84  C.  C.  A.  l.'iT 

Wliile  it  is  competent,  when  the  cir(  imistances  permit  it.  for  an  in- 
ventor in  <l»'scrlbInK  a  machine  or  appaiMtns  w  liii  h  li»>  has  <i»  vis»'<l  to  make 
a  <*Iuln»  for  a  proccsR  wliich  liis  patented  dt  virc  is  <iiiial>h'  i»r  l  arrynis; 
out.  to  entitle  him  to  do  so.  tlie  process  must  be  one  cHi»al»le  of  b'  luj;  i m- 
ricd  out  by  other  means,  otherwise  the  claim  la  aierply  for  a  fnn<  tion  of 
tile  maciiine:  and,  unle^w  sn<  !t  other  meauH  are  Jinowji  or  are  \^  ^^hln  tlie 
reach  of  ordinary  sicill  or  Judgment,  the  patentee  is  bound  to  t>uiat  them 
out. 

— ^American  Lara  Co.  v.  Steward.  1«m  Fed.  731  84  C.  C.  A.  157 

An  anicndnient  to  at!  !i;'itl! -Miion  fnr  n  pntent  made  to  introduce  a  new 
tlieory  of  tlie  Invention,  and  which  contains  new  elaiwR  covering  a  process 
based  on  such  theory,  neither  of  which  wore  mentioned  In  the  original 
appii«>:itir)ii.  If  pcrmiKsible  as  within  the  Invention,  should  be  verilleS  by 
tiie  oath  of  tlie  Inventor. 

— ^American  Lara  Oo.  t.  Steward.  155  Fed.  731  8A  C.  Cl  A.  137 

I  3.  Terms. 

The  claim  that  a  British  patent  covering  an  invention  nlso  patented  to 

tlie  I  nited  Stntes  was  talvfii  nut  by  an  internuHldier,  and  wa.«<  unauthoriz- 
ed, and  therefore  that  its  expiration  did  not  aflTei't  the  term  of  the  .Ameri- 
can patent,  cannot  be  sustained,  where  the  Americ-an  patentees  authorized 
the  taking  out  of  a  patent  in  Kn>;iand.  and  under  the  other  clrcuinstan<^ 
named  in  the  opinion,  did  not  repudiate  the  one  iu  fact  obtained  until  aft- 
er Its  expiration. 

—United  Shoe  Uochlnery  Co.  t.  Dupleasia  Shoe  Uachinery  Co..  i.m 
F.mI.  S42  S4  C.  C.  A.  70 

Article  4  bis,  Inserte<l  in  the  iutennitional  convention  for  the  protet- 
tlon  of  Industrial  property  of  March  2<>.  ISjCt.  by  the  additional  conren- 
ti<»n  or  act  of  I)e<HMni»er  14.  10(K),  procinimed  by  the  rresUleiit  .\uuu*'t  2;. 
UMVj  (32  Stat.  am.  VXm.  as  controlled  and  construed  by  Act  Man  h  3. 
V.m.  c.  1010,  :V2  Stat.  1225  fl'.  S.  Comp.  St.  Supp.  1'JIk"..  p.  "'to  ef- 

fectuate the  provisions"  of  such  additional  act  of  convention,  did  not 
have  the  effect  of  clianuint;  the  term  of  an  existing  Uniteil  States  ^mteut 
as  fixed  l>y  statute  at  tlie  time  of  its  issuanct*:  and  such  a  patent  granted 
prior  to  .laiiuary  1.  l.S!>s.  mimI  which  is  liniittil  l>y  the  provisions  of  Rev.  St. 
i  4SM  (U.  S.  Comp.  St.  i:m»i.  p  rvis'Ji.  to  tlic  term  of  a  prior  fbreign  iiat- 
eut,  is  not  extended  by  such  aWditiouai  act. 

— Unitetl  Shoe  Machinery  Co,  t,  Duplessls  Shoe  Machinery  Co..  l.Vi 
Fed.  ^42  SI  C.  C.  A.  7a 

I  4*  Ooastmettea  sad  opovsfioA  of  Isttsvs  pntsat. 

Where  an  applicant  for  a  pnt  nit  roi>oatc{11y  acquiesced  In  the  rcjcinimi 
of  broad  claims  and  substituted  therefor  narrower  oues  until  his  apiili<.-a- 
tlon  WHS  granted,  the  owner  of  the  patent  cannot  be  heard  to  Insist  that 
tiie  narrower  clalma  allowed  shall  cover  the  same  as  the  broader  ones 
rejecteil. 

—St.  Louis  Street  Flushing  Macb.  Oo.  v.  American  Street  Flushing 
Mach.  Co.,  loO  Fed.  574  84  C  G.  A.  340 

f  S.  bifMaceaisat. 

The  findings  of  a  master  as  to  the  profits  and  damages  rr  l  overable  from 
a  defendant  for  liifringcnient  of  tiie  Cazier  patent  JSo.  tiSNMMO  for  a  trou- 
sers hanger  Juld  supi>urted  i»y  the  evidence. 

— Mackle-LoveJoy  Mfg.  Co.  v.  Caaier,  157  Fed.  88  S4  C  C  JL  581 
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I  fi.  Decisions  on  the  validity,  constrnction,  and  infringement  of  par- 
tionlar  patents* 

The  LiMiss  and  I  ley  iintent.  No.  3S8.36G.  and  the  Hey  patent,  No.  032.- 
rt'27.  for  stamp  canceling  machines  of  the  type  In  which  the  letter  actnates 
the  printing;  mechnnlsm,  eonstrncfl,  and  held  not  infringed, 

— International  I'ustal  Supply  Co.  of  New  York  v.  American  Postal 
Machines  Co..        Fed.  31i2  8A  C.  C.  A.  mi 

The  French  and  Meyer  patent.  No.  412.7(»4.  for  a  sole  sewing  machine, 
expired  Septemher  IL  1902,  with  the  expiration  of  the  term  of  the  prior 
British  patent,  No.  13.300.  of  188S,  granted  to  the  same  patentees  f»)r  snli- 
stantlally  the  same  Invention. 

— United  Shoe  Machinery  Co.  v.  Duplessls  Shoe  Machinery  Co..  1^ 
Fed.  W2  &l  C.  C.  A.  I!j 

The  Stanley  patent.  No.  4flr).809.  for  a  system  of  electrical  distribu- 
tion, was  not  anticipated  by  the  Zipernowski  and  Deri  article  publish- 
ed in  London  in  18.sr». 

— Westlnghouse  Electric  &  Mfg.  Co.  v.  Montgomery  Elei-trlc  Light  & 
Power  Co.,  iSfi  Fed.  582  81  C.  C.  A.  AiH 

The  Dolan  patent,  No.  r^m  4;V2.  for  an  acetylene  gas  burner,  and  the 
process  embodied  therein,  claiujH  L  2.  and  3  are  void  for  anticipation, 
especially  by  the  French  patent  to  Bullier  of  April  2(L  lSOr»;  and,  addi- 
tions thereto  (2),  for  Indetlnlteness  of  description;  and  13)  bet-ause  they 
were  new  claims  based  on  a  new  theory  of  the  principle  of  the  Invention 
added  by  an  amendment  to  the  application  made  In  the  I'atent  OfKce 


which  was  not  verlHe<l. 

—American  Lava  Co.  v.  Steward,  155  Fed.  121  84  C.  C.  A.  liil 

The  Potter  patent.  No.  (W9.1K)<1.  for  a  detonating  device  for  exploding  toy 
torpetloes.  is  void  for  lack  of  invention  and  anticipation. 

—Potter  V.  Lake  Shore  Novelty  Co.,  155  Fed.  218  84  C.  C.  A.  lliU 


The  Ottofy  patent.  No.  TOo.OrtO.  for  a  street  flushing  cart,  covers  a  de- 
vice for  scouring  and  flushing  streets  by  forcing  water  under  pressure  from 
a  tank  located  on  a  moving  cart,  ctmnected  by  a  piiH?  extending  downward 
to  near  the  surface  of  the  street,  forward  of  the  rear  wheels,  to  nozzles 
having  narrow  elongated  delivery  apertures,  and  so  adjusted  that  tlw 
water  is  forced  out  of  the  apertures  in  a  flat  sheet  nearly  parallel  wltli 
the  surface  of  the  street  in  a  forward  and  lateral  direction,  so  as  to  loosen 
up  the  dirt  and  force  it  away  to  the  sides  of  the  street,  and  into  the  gut- 
ters, without  injury  to  tlie  surface  of  the  street.  The  combination  f»f  parts 
by  which  such  resiilt  is  effected  was  not  anticipated,  and  (lls<  Ioses  in- 
vention, but  the  patent  Is  limiteil  by  the  prior  art  to  tlie  cond>lnation 
and  means  shown  for  produ«  ing  such  flat  stream  nearly  parallel  to  the 
street.    As  so  cimstrued  hrli!  inlrinned. 

— St.  IjouIs  Street  Flrshlng  Mach.  Co.  v.  American  Street  Flushing 
Mach.  Co..  i:iU  Fed.  aI4  84  C.  C.  A.  340 


I  IL   Patents  envmerated. 

ENGLISH. 
1888. 

13,.3r>0.  Sole  sewing  machine,  cited  Ifi 

UNITED  STATES. 
ORIGINAL. 

20C.4.88  Street  fliishinsj  cnrt,  cited  343 
341  ..'{HU,  Stamp  canceling  machine. 

cited   2(51,  2li2 

■«3SS.3t>(t.  Stamp  canceling  machme, 
held   not  infring^^d 

liiiiL         2iii  2li3 


412.704.  Sole  sewing  machine,  held 

to  have  expired   70 

400.8()f).  Electrical  distribution,  held 

not   anticipated  .^4.^ 

r»80.342.  Acetylene      gas  burner. 

claims  L  2.  and  3  void 
for  anticipntion.  indef- 
initenesR  of  description, 
and  because  the  claims 
were  introduced  by  an 
amendment  of  the  nnnll- 
cation  not  verified  151; 
cited    liMi 

032.527.  Stamp  canceling  machine, 

held  not  infringed  

ML  2GL  263 
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602,817.  Stm>t  tiniftldliif  madilBe, 

citc<l   ••••••  344 

680,906.  Detonafinp  ih  vice  for  ex- 
ploding tiv  toriH'doos, 
held  void  Cor  lack  of  in- 
vpDtion    16fi 

6da.m  Trousers  hanger,  held  valid 

and  Infrlofcd  001 
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736,184.  8tra«t  siirifiklinK  macfaiae, 


oit*»d   d44 

7."i<;.13o.  Strri't  spnnkliug  machine. 

oitod   344 

7U5,059.  Street  flusbine  cart«  coo- 
■trmd  and  oetd  infrinf- 
ad     341 


PAYMENT. 

See  ^'Trader.*' 

Subrogattoo  on  pajment  lee  '^SnbrafBdoii.'* 

PENALTIES. 

For  iDfrlngement  <MF  oofijrlclit;  ko  'Xtoprrlgtata,"  |  2L 

PERJURY. 

§  1.  Off«n*«»  »ad  raspoaaihllity  tkavafor. 

Ou  the  trial  of  a  defendant  <*banKed  with  a  Tfolatlon  of  Reiv.  Bt  f  S895 

W  S  fninp  sr.  V.\01.  p.  r^»r.41.  whirh  (Imionnces  n  p  ■nulty  against  one 
wlio  "kuowiogljr  swears  falsely*"  in  muiiing  any  oatli  under  any  law  re- 
lating to  natoralisation.  It  ia  saffldeot  to  warrant  oonrlctton  ff  defend* 
ant  knowingly  and  wiiifiiiiy  fo«;tifio(i  falsely,  nnd  ft  is  not  neoeasary  tliat 
Ilia  act  should  also  have  been  corrupt  or  malicious. 

—Holmgren  t.  United  Statee,  106  Fed.  480  84  C.  C.  A.  901 

To  support  an  Indictment  for  subornation  of  perjury  bu«<ed  on  the  al- 
leged procurement  of  the  nink!n^:  of  a  false  aflld.ivit  or  oath  before  tbe 
receiver  or  reglKter  of  a  land  otTlce  in  support  of  au  application  to  enter 
land  nnder  the  homestead  law.  It  la  not  essential  that  ttie  affidavit  sboold 
tiare  been  sulwcrlbed  ns  well  as  sworn  to  before  such  officer. 

— Xurnberger  v.  UuittHl  States,  15t»  t  e*l.  721  84  C  C.  A-  377 

I  S.  Proseontion  aad  pulakassat. 

Instraotlona  on  the  trial  of  a  defendant  charged  wltb  perlniy  In  nat- 

iir  1  z.itton  proc'eedlnjis.  nnder  Rev.  St.  f  5380  lU.  8.  Conip.  St  1901,  pt 
30o4],  ctuisidered  and  approved. 

-^Holmgren  r.  United  Statea,  156  Fed.  430  84  0.  C  A.  901 

An  indictment  for  suboi  nation  of  perjury  in  procuring  f.uotber  to  make 
a  falm*  oath  or  nttldavlt  before  tbf  ro(viv«»r  of  a  land  oiiico  to  secure  an 
entry  of  land,  wiiicli  avers  that  such  oath  or  athdavit  was  made  in  sup- 
port of  "a  <*TtaIn  application  in  writing  to  enter  under  the  homestead 
lawH  of  the  rnitcd  8t:\tos,  subjei't  to  entry  at  said  land  office.*'  certain 
land  des<Tihed.  is  sufhcient  after  verdict  as  siiowiug  that  the  land  describ- 
ed was  Ht  tlie  time  public  land  of  the  United  Statea  anbject  to  hooieatead 
entry  at  such  l.uid  office. 

— Nuruberger  v.  United  States,  156  Fed.  721.....  84  C.  C.  A.  377 

On  the  trlnl  of  each  an  Indictment  the  tract  book  kept  by  the  reglstei' 

of  thp  land  nfTico  is  admissible  In  evidence  to  osf^iMish  the  fact  that  the 
lands  to  which  the  application  related  were  public  lauds  subjett  to  home- 
stead entry  at  such  ofllce.  and  It  ts  competent  for  the  register  aa  a  witness 

to  exi>lain  the  meaning  of  a!il>r<  viatinns  used  therein. 

— Nurnbcrger  v.  United  States.  !."►()  Fp<1.  721  84  C.  C.  A.  377 

On  the  trial  of  a  defendant  charged  with  subornation  of  perjury  in  pro- 
curing homestead  entrymen  to  make  the  required  oath  that  the  entry 
w;ts  ?Tot  made  for  the  benef!t  of  anv  other  person,  when  In  fact  they  had 
agreed  tc  coaxey  the  land  to  defendant  for  a  stipulated  price  as  soon  as 
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Hm^  <rt)tained  title.  It  w  as  error  to  refuse  to  pennit  defendant  to  testify 
that  Im  mnde  no  such  ng^rpementt*  but  tiiiit  the  agreements  actually  made, 

as  bo  Tinderstood  tliom.  li^ft  the  conveyance  optional  witli  the  other  par- 
ties or  to  uther  facts,  which  tended  to  show  that  his  act  was  not  willful 
nor  corrupt,  as  requirod  by  the  statute  to  constitute  the  crime  charged. 
— Xuriiberger  v.  irnltod  States,  15(1  Fed.  721  Si  r.  0.  A.  '577 

Instructions,  given  on  tlie  trial  of  a  defendant  diarged  with  suborna- 
tfon  of  perjury  In  procuring  homestead  entr>'men  to  make  false  oaths, 
hrM  erroneous  and  nilslonding,  In  that  they  authorizeil  the  jury  to  con- 
vict in  case  tb«y  foimd  that  any  statement  made  by  affiants  in  their 
affl^Tlta  was  false  and  was  Intentionally  sworn  to,  when  there  was 
evidence  tending  to  show  that  some  of  the  riM  itals  In  the  affidavits  re- 
specting the  intention  to  reside  on  and  improve  the  land  as  affiants  un- 
derstood the  law  were  not  applicable  to  their  entries,  and  that  thdr  act 
in  swi  nrinL:  to  the  same  was  not  therefore  willful  and  corrupt,  as  re- 
quired by  Kev.  St  |  2291,  as  amended  by  Act  March  3.  1877.  c  122,  i 
2,  10  Stat.  404  cn.  8.  Comp.  St.  1901,  p.  1301],  to  eonatltnte  the  crime  of 
perjuror. 

— Nurnberger  t.  United  States,  156  Fed.  721  84  a  a  A.  377 


PERSONAL  INJURIES. 

Liability  of  receiver,  see  "RecetTen,"  |  2, 

Particulmr  eannea  or  means  of  Injury. 

See  "Negligence." 

Operation  of  imUrQad%  aee  **Bailroads,"  ii  1,  2. 

Parifonfor  orssaes  of  imtima  infured, 

Employ(^.  see  "Master  and  Servant."  §5  2-6. 

Traveler  on  highway  crossing  railroad,  see  "Railroads,*'  |  2. 

Treqpaaser  on  demised  {aemlses,  see  **LandloTd  and  Tenant,"  |  2. 

Remedies. 

Construction  of  instructions,  see  "Trial,"  $  2. 
Evidence  of  damages^  see  ''Damages,"  f  1. 

PlendlTiir  damage^  Beo  "Damages,"  f  1. 
Relevancy  of  evidence,  see  "Evidence,"  i  2. 


PETITION. 

fn  banlmiptcj,  see  "Bankruptcy,'*  1 1. 
In  pleading,  aee  **PleadInc"  i  2. 

PLEA. 

In  cMH  aetlona,  see  "Pleading,**  I  & 

la  criminal  proflecotioosb  aee  "Criminal  law,**  |  4. 

PLEADING. 

Admissions  in  pleading  as  evidence,  see  "Evidence,"  i  8. 

AUeffUttoM  at  to  particular  fools,  aols,  or  fronsoeffOfMb 

See  "Damages."  §  1 ;  "Release  "  ?  2 

Statute  of  UmitoUons,  see  "LimitaUon  of  Actions,"  1  2, 
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Ill  pattteuUir  actUmt  or  proeee4iuif$. 

See  **mectmcnt,'*  1 1;  -Boulty,"  fi  3;  "Fraud."  S  2. 
For  unfair  compet ft i  ti,  srr  '"I'm Je-Marks  and  Tmde-Nniu.  s.  "  5  2. 
Indictment  or  crliuiaal  iuiormuiion  or  cou)i»laIut,  see  "ludictmeut  and  Infor- 
mation." 

Pleas  In  crtmlnal  prowcntloiii^  tee  "Oeimlnal  Law.**  I  ^ 

I  1.  Fan        uMtmgitMmm  la  sMamL 

Where  plaintiff  depoaited  money  to  iiidemnif^  his  mretles  on  Injoncttoo 
bonds  ni:alnst  loss  on  nfwunt  of  a  jml;;iueiit  rendered  a^ninst  them  and 
plaiutiflt  uu  8Ucb  bouU»,  u  cuiupluiut  to  recover  suoli  mom>y  from  tlie  de- 
poitltary  docs  not  state  a  euusc  of  action,  where  it  alleges  merely  that  tte 
Jndirnient  was  sntlsfltHl  on  the  docicet  by  the  clerk  of  tin'  ■<  nrt  on  return 
of  an  execution  issued  tliereon  "fully  witistled";  there  being  uo  ailogatiao 
that  the  Judgment  has  been  in  fact  paid  and  satisfied.  Nor  is  sodi  COQ' 
plaint  inndo  ir'w>d  hy  nn  allegation  that  the  sureties  are  not  liable  on  todi 
judgment,  which  is  a  mere  conclusion  of  law. 

— Camlien     First  Nat.  Bank  of  Bntte,  106  FM.  482.  .84  a  a  A.  20^ 

i  S.   D.eolaratlon,  compialxitf  petitloxi,  or  statement. 

A  declaration,  in  an  action  to  recoTer  tor  a  tort  committed  hjr  railroad 

receivers,  against  a  purchaser  snocfHHltHl  to  the  I>roi>f'rty,  Is  not 

bad  for  dupUcit>'  because  It  alleges  as  grounds  of  liability  an  express 
assumption  of  liability  tor  all  claims  airafnst  the  recelTersblp.  and  also 

that  tile  defendant  succmlwl  to  iK'ttcrnicnts  and  improvements  inadi-  !.y 
the  receivers  from  earnings  of  the  receivership  which  were  liable  fur 
piaintUTs  claim. 

— Gray  r.  Grand  Tmnk  Western  By.  Oo.»  156  Fed.  736  

84  C.  C.  A-  302 

I  3.   Flea  or  answer,  eross-eoxn plaint,  and  affidavit  of  defenie. 

An  answer  construed,  and,  although  lacking  in  clearne&s  of  statement, 
held  to  suffldently  plead  a  conntetclalm  as  against  a  general  demnrmr. 
—Fish  T.  First  Mat  Bank,  of  Seattle^  Wash.,  157  Fed.  87  

POLICY. 

Of  Insnrance*  see  "Insurance.** 


POSSESSION. 

See  **Advenie  PoosMslon.*' 

To  sustain  suit  to  quiet  tiUe,  se^  **Quietlnc  Tltte^'*  f  1. 


POST  OFFICE. 

I  1.   Offense*  against  postal  laws. 

A  scheme  by  which  certiUcates  are  i^i8U(>il  by  a  corporation,  on  each  Ot 
which  the  holder  agrees  to  pay  $1  per  week,  subject  to  forfeiture  tor  non- 
pnynu  iit,  and  aliout  7'  per  rtnit.  of  which  payments  are  paid  Into  a  "nm- 
tuul  ttenetit  credit  fund"  until  all  certitlcates  prior  in  date  have  matured 
and  been  canceled,  when  bis  ow*n  certificate  shsll  mature^  and  be  shall  be 
paid  from  f^iirh  ftnid  tlio  sirtn  of  $2  for  each  week  such  certlflcato  has  beeu 
in  force,  provided  there  is  so  much  in  the  fund,  not  otceeding  however 
$l(jO.  Is  a  lottery  within  the  meaning  of  Kev.  8t  I  38M  [U.  8.  Oomp.  St 
]JH)i.  p,  2f,rt!ll,  and  any  porson  enga;:«Hi  in  ctnidticiln;:  such  scheme  t>y  moaus 
of  letters  or  circulars  sent  through  the  mails  is  guii^  of  a  criuiluol  of- 
fense under  said  aectlon. 

^Fltzsimmons     United  States,  156  Fed.  477  84  C.  C  A.  SS7 
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PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  |  2. 
In  patent  office,  see  "Patents,"  f  2. 

In  particular  civil  actions  or  proceedingt. 
See  "Ckmtempt,"  §  1 ;  '  Divorce,"  i  1 ;  "Ejectment." 

Particular  proceedings  in  actions. 

See  "Dnmapres."  f  1;   "Evidence":   "Judirment" ;   "Limitation  of  Actions"; 
"Pleading"  ;  "Removal  of  Causes"  ;  "Trial." 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction":  "Receivers":  "Tender." 

Procedure  in  criminal  prosecution*. 

See  "Criminal  Law." 

Procedure  in  exercise  of  special  or  limited  jurisdiction. 

In  bankruptcy,  see  "Bankruptcy,"  i  L 
In  equity,  see  "Equity." 

Procedure  in  or  by  particular  courts  or  tribunals. 

See  "Cotirts." 

proi'cdure  on  review. 
See  "Api)eal  and  Eirror" ;  "New  lYlal." 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy/*  H  2,  !L 

PREJUDICE. 

Ground  for  reversal  In  civil  actions,  see  "Appeal  and  Error,"  S  5L 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  I  L 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,"  f  fi, 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client" ;  "Brokers." 

Burden  of  proof  in  action  by  corporation  njrnlnpt  agent,  see  "Evidence,"  i  1. 
Deposits  in  bank  by  agent,  nee  "liuukii  aud  Ituukiiig,"  §  1. 

PRINCIPAL  AND  SURETY. 

Subrogation  of  surety  to  rights  of  creditor,  see  "Subrogation.* 
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PRIVILEGED  COMMUNICATIONS. 

Dltdosnre  bj  witness,  see  "Wltaesses,"  S  2. 

PROCESS. 

Particiilar  fonns  of  vrrltB,  Me  **Iii^tiiiGtl<w*';  '^Mandamus.** 

PROFITS. 

AoeoiintltiK  as  to,  in  salt  t»  restmin  unfair  oompetltloii,  iee  **Ttiide'Marki  and 

BecoTery  in  suit  £vr  iui'riugeui^it  of  patents,  see  "Paients,"  f  a> 

PROPERTY. 

ConunoDity  properly,  tee  "Hoeband  and  Wife/'  I  1. 

ParHoiUar  tpectet  of  propertit. 

See  "Oopyrisrbts" ;  "Uterarjr  Property":  **Logs  and  Logging*' ;  '^Mlnea  and 
Mlnerala";  **Sliipplng» ;  *rrrade-Marin  and  Trade-Namee." 

Trwt$fer$  m»4  olAer  mtMtn  9ffeeting  titt0. 
See  **AdTerae  Poooeeolon." 
Taking  for  pobUc  nee,  see  *'Bniinent  Domain.** 

PROSTITUTION. 

jSee  "Disorderly  Uonae." 

PROVINCE  OF  COURT  AND  JURY. 

In  erimiual  prosecutions,  see  "Crinilual  Law/'  |  10. 

PUBLIC  DEBT. 

See  "Cjountiee,**  {  2;  **Mnnicipal  Corporations,"  i  2. 

PUBLIC  UNQS. 

Mineral  lands,  sec  "Mines  and  Minerals."  S  J. 

Ueguiationa  ot  laud  office  as  documentary  evidence*  see  "Criminal  Law."  |  tt.< 

I  1.  Disposal  of  lands  of  the  states. 

The  provision  of  Acts  Tenn.  182-1,  c.  22,  S  G.  waking:  unlawful  an  eiitr>* 
of  stato  land  on  wblch  anotlier  resided  or  wliicb  was  otjcupied  by  liiui. 
unless  he  was  jiiven  liO  days'  notice,  was  Intended  solely  for  the  protec- 
tion of  the  oc<'uiticr,  by  ouabliii^  hlni  to  exercisp  his  prior  ripbt  tn  enter 
the  land :  and  an  entry  nnide  without  piving  such  notice  to  an  tn  *  upier 
of  part  of  the  land  is  void  only  as  to  sncb  part  The  notice  miRlit.  more- 
over, be  waived  by  an  oe<nipier.  and  was  so  waived  in  a  <  t><»^  vvii»^ro  for  a 
valualilo  consideration  be  agreed  to  attorn  to  the  entryuiaii  uud  hold  pos- 
flession  for  him  until  the  ^rant  was  socuretl. 

—Bell  V.  Kortb  American  Coal  &  CVAe  Co.,  loo  Fed.  712  

&4  C.  C.  A.  00 
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PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";  "Railroads." 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent  Domain.** 

PUNISHMENT. 

Violation  of  injunction,  see  "Injunction,"  i  2. 


QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law,"  f  IQ. 


QUIETING  TITLE. 

I  1a   Rlcht  of  Aotioa  aad  defenses. 

A  Kiiit  In  e<iulty  cannot  he  maintained  by  one  out  of  posnesslon  to  de- 
termine title  or  rl^lit  of  possession  to  lands,  or  to  remove  a  cloud  from 
complainant's  title  axainst  a  claimant  in  possession. 

— Julmstou  V.  Corson  Gold  Min.  Co.,  liil  Fed.  Ma  Si  C.  C.  A.  lUia 


RAILROADS. 

As  employers,  see  "Master  and  Servant." 
Carriage  of  pw>d8  and  passengers,  see  "Carriers." 

Duplicity  in  pleading  in  action  for  tort  committed  by  railroad  receivers,  see 
"Pleading."  S  2. 

Rxerelse  of  power  of  eminent  domain,  see  "Eminent  Domain."  |  L 
Ijiabllity  on  county  bonds  Issued  In  aid  of  raiiroMd.  see  "Counties,"  i  Z 
Sale  of  stock  of  railroad  company,  see  "Corporations,"  }  L 

8  1j  Operation— Aooldeats  to  trains. 

Act  Pai.  April  4.  1S(>8  (P.  L.  58^  vi  blch  provides  that,  when  any  person 
sball  sustain  per^Mjuai  Injury  or  loss  of  life  while  lawfully  engaged  or 
employed  "on  or  abunt  the  rua<I.  work,  depots  and  premises  of  a  railroad 
comi)any"  of  which  company  .such  person  Is  not  an  employe  or  passenger, 
the  right  of  action  and  reiovery  shall  l>e  the  same  as  would  exist  if  such 
person  were  an  employ^,  does  not  prevent  a  recovery  from  a  railroad  com- 
pany for  the  death  of  an  engineer  In  the  employ  of  another  company,  who, 
while  running  a  train  of  suoii  c*unii)any  over  a  track  of  defendant,  under  an 
agreement  which  gave  It  tlie  right  of  way.  was  killed  in  a  collision  with  a 
train  of  defendant  negligently  lieing  run  upon  t!io  same  track,  since  the 
track  was  not  at  the  time  the  premises  of  defeuduut,  whose  train  was 
there  without  right,  but  of  the  lessee. 

—Philadelphia  &  R.  K.  Co.  v.  Baker.  155  Fed.  4QI  M  C.  C.  A.  m 

The  charge  of  the  court.  In  an  action  to  recover  for  the  »leath  of  a  rail- 
road engineer,  killed  in  a  collision  between  his  train  and  a  train  of  de- 
fendant wnipany,  h'  ld  to  have  fairly  submitted  to  the  jury  the  question 
of  contributory  negligent^. 

—Philadelphia  &  IL  It.  Co.  v.  Baker,  155  Fed.  401  Si  C.  C.  A.  8o 

« 

i  2i    Accidents  at  crosaings. 

A  street  car  In  Chicago  was  stopped  at  a  railroad  crossing,  and  the 
conductor  went  forward,  as  required  by  the  rules,  to  give  the  signal  to 
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the  motonuan  wben  the  croesiug  wa«  clear.  There  were  rix  ntlroad 
trackB:  ttap  flmt  being  a  side  track  on  wbloli  some  freight  cans  were 

sf.indinii  iwiw  tl)»'  erossiiifj,  and  the  second  tlip  MutliiniDd  passouper  trai';. 
There  were  two  inbound  trainn  approaching  on  tlie  further  tracks.  &o  that 
the  croming  mild  not  then  be  made,  and  while  waiting  the  conductor 
was  struck  and  liilled  by  the  engine  of  an  outlx>und  pas-senger  train  on 
the  sei-ond  track.  The  tracks  were  eight  feet  apart,  and.  by  standing? 
next  to  the  side  track  in  a  phice  of  safety,  lie  could  have  seen  approach- 
in«  tr.iiDS  on  any  of  the  other  tracks:  outbound  traln.s  being  visible  for 
♦»fH>  feet  before  ronching  the  (TOKslng.  lie  wns  fnmill.tr  with  tlic  rros^in^, 
and  knew  that  the  outbound  truiu  wh«  due,  and  uKuuUy  waitiil  for  it  to 
p:iSR  at  that  time  each  day.  Held,  that  In  unnec»»sRarily  going  u|)on  the 
track  while  waiting  he  was  guilty  of  nejrligence  \rhi(  !i  :i'  least  contril  n'rd 
to  his  death,  and  precluded  a  recovery  tlierefor  as  lu.iu.  r  of  law,  n^nd- 
leaa  of  th^  question  of  the  negligence  of  the  railroad  (nnupany. 

—Casey     Chicago,  M.  ft  St.  P.  Ry.  Co.,  ir.T  Fed.  00. .      C.  C.  A.  5T0 

The  placing  of  gates  or  the  stationing  of  flagmen  at  railmad  <  rosslngs 
in  a  city  are  not  duties  Imposed  by  statute  or  municipal  ordinance  on 
railroad  comrianlec.  or  votmitarlly  asamned  by  them,  for  the  pun>ooe  of 

ri'lf'^  iiti:  the  traveler  on  the  street  from  tnklntr  those  ]iror;mtions  for  his 
own  safety  requlretl  by  the  loug-settied  rule  of  law.  but  as  additional 
preeantlona  to  meet  the  Inerensed  porti  rantltlng  from  local  conditions 

in  citfes;  nnd  open  gat*"-',  a  <iirnal  fmni  :!  f1;;i:in:in  to  oross.  do  not  rt*- 
lieve  a  traveler  from  the  duty  to  look  and  listen  before  entering  ui)ou  the 
trades. 

— ^Dnlon  Pac.  B.  Co.    Roaewater,  157  Fed.  1G8  84  C.  C.  A.  616 

Where  plaintiff,  who  was  drlvinz  upon  a  city  street  in  the  cveiiiiiL'.  «in 
approacliing  a  railroad  crossing  having  four  tracks,  shipped  ou  signal 
of  the  flagman  before  reaching  the  flrat  traek.  nnd  waited  nutU  aoine  en- 
gines had  passed,  nnd  then  in  ohcdien(v  to  a  sijnial  of  the  flagman  started 
on  after  first  looking  and  listening,  and  was  stni*  k  Ivy  a  train  on  the  sec- 
ond track,  the  question  whether  or  not  he  was  guilty  of  eontrll»ator>-  neg- 
ligence In  failing  to  continue  to  look  nnd  listen  atii  r  starting  a«  ross  was 
not  one  of  law  but  of  fact,  to  be  determined  by  the  jury,  in  view  of  tlie  cir- 
cumstances of  the  particular  case. 

->Unlon  Pac  R.  Co.     Boaewater,  197  Fed.  168  81  0.  C.  A.  616 

(  3.  Injvries  to  peraoms  «m  or  sear  trmeka* 

A  child  five  years  old  was  struck  by  a  railroad  engine,  so  as  to  break 
in  his  skull,  exiiosing  and  crushing  parts  of  the  brain.  lie  breathed  for 
three-quarters  of  an  hour  after,  and  at  times  moaned.  Held,  that  in  a 
i-ommon-law  action  by  his  administrator  to  reitivrr  dau:ages  for  his 
suffering  resulting  from  his  Injurj-,  which  right  of  action  sur\iv»><l  to 
jtlaintlff  by  stntnto.  evidencv  of  such  facts  was  insufflclent  to  show  that  the 
child  In  fact  suffered  or  to  authorize  a  recovery. 

— drand  Trunk  By.  Co.  of  Canada  t.  Flagg,  136  Fed.  3.V>  

SiC.  C.  A.  2G3 

A  railroad  company  owes  no  duty  of  care  to  a  trespasser  on  Its  track, 
except  to  refrain  from  his  willful  or  wanton  Injurj-.  and  cannot  be  held 
liable  for  the  injury  of  a  child  so  trespassing,  where  the  engineer  of  the 
train  which  struck  him  testifled  that  he  came  upon  the  track  so  short  a 
distance  ahead  of  the  engine  that  It  was  impossible  to  stop  the  train  l>e- 
fore  striking  him,  and  where  the  engineer's  testimony  was  uncnntradlcte<i. 
excejtt  by  evidence  which  at  most  could  no  more  than  raise  a  probability 
that  the  child  had  walked  for  some  distance  on  the  track, 

—Grand  TrunJc  By.  Co.  of  Canada  v,  Flagg,  156  Fed.  350  

81  C.  a  A.  1*03 

RATIFICATION. 

Of  tender,  see  "Tender." 
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REAL  ACTIONS. 

See  "Ejectment." 

REBATES. 

Ry  carrier,  see  "Carriers,"  {  L 


RECEIVERS. 

Duplicity  In  pleading  In  action  for  tort  committed  by  railroad  receivers,  iee 

"Pleading,"  §  2. 
Of  corporations  In  general,  see  "(Corporations,"  {  2. 

S  1^   Management  and  disposition  of  property. 

Where  by  the  local  law  the  obligation  assumed  by  a  successor  or  pur- 
chaser who  talios  over  property  or  a  fund  from  a  rof-eivershlp,  with  as- 
sumption of  liubilities,  is  one  of  direct  liability,  and  not  merely  equitable, 
for  the  payment  of  claims  flinrpeable  against  the  property  or  fund,  such 
local  law  Axes  the  nature  of  the  cause  of  action  for  the  enforcement  of 
such  liability  In  a  federal  court,  and  an  action  at  law  may  be  maintain- 
ed in  such  court  ap:alnst  the  pun'haser  alone  to  recover  for  a  personal  in- 
Jury  for  which  the  property  in  the  hands  of  the  receiver  was  clmrg^ble, 

—Gray  v.  Grand  Tnnik  Western  Ry.  Ck>.,  15Q  Fed.  I3fi  

84  C.  C.  A.  -Ml 

^  2>  Actions. 

It  is  the  settled  doctrine  of  the  federal  courts  that  a  receiver  Is  not 
I>ersonaIly  liable  for  injuries  arising  through  negligent  oi>eratlon  of  the 

property*  not  due  to  his  personnl  noKllKPnc-o,  liut  an  action  ajriilnst  hlni 
for  such  injuries  Is  In  law  one  against  tlie  receivership  in  whivh  the  judg- 
ment recovered  can  be  enforced  only  against  the  property  or  funds  in  his 
bands,  and  which  cannot  be  maintained  after  the  receivership  has  been 
closed  and  the  receiver  distliargtHl. 

— Gray  v.  Grand  Trunk  Western  Ry.  Co.,  15fi  Fed.  23fi  

M  G.  C.  A.  3a2 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 


REHEARING. 

See  "New  Trial." 

RELEASE. 

Plc;iding  in  suit  against  corporation  to  cancel  release,  see  "Equity."  §  3- 

I  L.   Requisites  and  validity. 

The  only  fraud  which  may  be  availed  of  in  an  action  at  law  in  a  fed- 
eral court  to  avoid  a  formally  executed  release  of  the  claim  sued  on  is 
misrepresentation,  deceit  or  trickery  practieed  to  induce  the  execution  of 
a  release  which  the  signer  never  intended  to  execute  and  upon  which  the 
minds  of  the  contracting  parties  never  met,  and  does  not  include  any 
of  those  misrepresentations  of  fact  ulilch  may  have  been  resorted  to  In 
order  to  persuadi'  tlie  claimant  to  agree  to  the  release  as  actually  made. 
In  such  resjKrt  it  is  iintnaierial  whether  the  release  is  or  is  not  under  seal. 
— Paclflc  Mut.  Life  Ins.  Co.  of  California  v.  Webb,  151  Fed.  155  

Mac.  A. mi 

SICCA.— 48 


MC^CA,  EBPOBTS. 


S  2.    PleadlBC  vrldence,  trial,  skud  review. 

In  an  ^etloo  o&  an  accident  insurance  policy  in  which  a  formal  release 
of  the  claim  executed  by  defendfiiit  for  a  statoil  considenition  was  pleaded 
as  a  defense,  a  replication  which  In  effect  (kuied  that  plaintiff  exe.-uted 
a  release  but  aUe^ed  that  If  ahe  did  it  was  procured  by  fraud  and  dt^  eit 

In  that  defendant's  acrcnts  reprt^ented  to  her  that  defendant  was  not  liable 
on  the  |H)lk-y  and  read  allldavltB  to  her  punwrtiug  to  state  factn.  known 
to  them  to  be  untnie,  in  snpiiort  of  such  rcpn  s^mtation,  whereby  she  was 
fndu<-ed  to  accept  a  sum  of  money  from  dcftMulant  which  purported  to  be 
a  fnKt,  does  not  state  such  a  case  of  fraud  u»  would  uvuid  the  release  at 
law. 

— Padllc  Mut  Life  Ina.  Go.  of  California  t.  Webb»  157  Fed.   

Si  &  C.  A.  iKi3 

RELEVANCY. 

Of  erldenoe  In  tMl  actioDt,  tee  ^'BrMcnce^'*  i  2. 

REMEDY  AT  UW. 

BflMt  oo  Jnrladletlon  of  equity,  eae  "Bqultj.**  1 1. 

REMOVAL  OF  CAUSES. 

I  1.  HHIaeMUp  «r  alleMce  ef  pwtlM. 

FN'ery  corporation  of  cver>-  stntp  has  the  absolute  right  to  remove  to 
the  federal  court*  HtA  suits  in  any  other  states  In  the  tas^s  and  on  the 
tenna  prescribed  by  the  acta  of  Congress. 

— Butler  Broa.  Sboe  Co.     (Jolted  SUtea  BqUmt  Oo.,  ir>(->  Fed.  i. . . 

81  C.  C.  A.  1G7 

REMOVAL  OF  CLOUD. 

Bee  **Qatettnf  Title." 

REPEAL 

Of  etatnte»  aee  '*8tatntea»*'  1 1. 

RESCISSION. 

Cancellation  of  written  instrumeut,  see  "Caoccdlattoo  of  InatnunentB.** 
Of  contract  for  lale  of  gooda,  eee  "Salee^**  I  Z 

RES  JUDICATA. 

See  ''Judgments"  |  8. 

RETROSPECTIVE  LAWS. 

Conetltuttonal  reetrlctlona,  eee  "Oonatitutional  Law."  1 1* 

REVENUE. 

See  **OnBtonw  Duties";  "Internal  Revenue";  taxation." 

REVIEW. 

See  "Appeal  and  Rrrnr" :  "Criminal  law,"  U  12,  18. 
Bill  lu  equity,  see  "Equit^%"  i  4. 
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RISKS. 

Assumed  by  employo,  see  "Master  aiid  Servant,"  |i  3,  S. 


ROADS. 

streets  in  cities,  see  "Municipal  Gorporatlous,"  i  L 


SALES. 

In  bankruptcy  proceodings,  see  "Bankruptcy,"  §  3. 
Of  corporate  stock,  Bee  "Corporations,"  §  L 
Of  logs,  see  "Logs  and  Logging." 

Parol  or  extrinsic  evidence  affecting  contract  of  sale,  see  "Evidence,**  |  ^ 
Receiver's  sales,  see  "Receivers,"  {  L 

f  1<   Conatmotion  of  oontraot. 

lu  accepting  an  offer  luade  by  plaintiff  to  furnish  a  quantity  of  cotton, 
defendant  wrote  as  follows:    "We  understand  this  ootton  is  to  be  full 

inch  staple,  same  as  the  staple  In  the  2a  bale  sjimple  lot  you  shlppe<l 
to  us.  the  grade  to  be  average  strict  middling,  nothing  middling.  We  de- 
sire that  you  be  particular  in  the  selection  of  this  cotton  as  nothing  less 
than  full  IV^  Inch,  same  type  as  the  sntuple  lot  will  be  s\iitJil»lo  to  us."  Held. 
that  the  contract  so  made  required  the  cotton  sold  to  l>e  of  the  same  grade 
as  the  sample  lot  of  211  bales,  and  that,  where  plaintiff  admitted  that 
the  cotton  shiiqied  thereunder  was  not  of  such  ^rade.  It  could  not  recover 
for  breach  of  the  contract  by  defendant  in  refusing  to  accept  the  same. 

— Lydia  Cotton  Mills  v.  rrairie  Cotton  Co.,  m  Fed.  22a  

Si  C.  G.  A.  12& 

Defendant  sold  and  agreed  to  deliver  to  plaintiff  100,000  barrels  of 
cement,  and  plaintiff  to  receive  and  pay  for  the  same.  One-half  was  to 
be  delivered  the  first  year,  and  the  remainder  the  following  year,  at  ei- 
ther one  of  two  ports  on  Lake  Superior,  at  plaintiff's  option.  The  contract 
contained  the  following  provision :  "Shipments  to  be  made  [by  defend- 
ant] after  navigation  opens  and  continue  throughout  the  season  in  5.000 
to  10,000  barrel  lots  as  re*inlred  by  said  swond  party  [plaintiff] :  shipments 
to  be  made  on  or  before  October  15th  of  each  year.  Said  second  party 
shall  give  3Q  days'  notice  of  shipments  to  be  made,  in  advance."  Held, 
that  such  provision  contemplated  shipments  by  water  In  5,000  to  10. OOP 
barrel  lots  throughout  the  season;  that  the  provision  for  notice  was  for 
the  benefit  of  both  parties,  and  required  plaintiff  to  give  30  days'  notice 
In  advance  of  each  of  such  shipments,  especially  In  view  of  another  pro- 
vision for  tests  of  the  cement  rtniulrlng  2>i  days'  time,  and  the  taking  of 
samples  for  such  tests  at  the  factory  "approximately  on  the  date  that  no- 
tice of  shipment  Is  given." 

— Alpena  Portland  Cement  Co.  v.  Backus.       Fed.  M4  

C.  C.  A.  4M 

§  2a   Modifloation  or  resciMdoA  of  contract. 

Defendant  sold  and  agreed  to  deliver  to  plaintiff  100.000  barrels  of 
ceBient,  and  plaintiff  to  receive  and  pay  for  the  same.  One-half  was  to 
be  delivered  the  first  year,  and  tlie  remainder  the  following  yejir.  at  ei- 
ther one  of  two  ports  on  Lake  Sui)erlor,  at  piaintliTs  option.  The  con- 
tract contained  the  following  provision:  "Shipments  to  be  made  [by  de- 
fendant] after  navigation  opens,  and  continue  throughout  the  season,  in 
5.000  to  10.000  barrel  lots,  as  required  by  said  second  party  [plaintiff]; 
shipments  to  be  made  on  or  before  Octolier  15th  of  each  year.  Said  sec- 
ond party  shall  give  days'  notice  of  shipments  to  bo  made,  in  ad- 
vance." Held,  that  the  failure  of  plaintiff  to  order  and  give  the  notices 
provided  for,  covering  the  quantity  deliverable  the  first  season,  at  least 
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80  dnyi  before  October  l.'th,  was  winlvnlcnt  to  n  fnllure  to  take  aod 
NOBlve,  «nd  jusdtiHl  defendant  in  n's<  liidiug  the  contrn(  t. 

— Alpe&a  Portland  Cenus&t  Co.  v.  Badnu,  IM  Fed.  M  

84  C.  C.  A.  444 

Dotaidftnt  wu  not  €stopp6d  to  TCsHnd  bccnuM  of  letters  written  ftfter 

plalntlflTs  default  In  ordering,  ('*{)r»')<sing  a  desire  for  porformntice  (Tur- 
ing tlie  following  season,  where  plaintiff  did  not  accede,  but  insisted  up- 
on Immediate  farther  ■hlptnent  wlthoat  the  notice  to  whicb  defendant 
was  entltl'^ 

— ^Alpena  Portland  Cement  Oo^     Backus^  156  Fed.  944  

84  O.  a  A.  4M 

I  S*   Conditional  sales. 

A  manufacturing  corporation  of  New  Jersey  made  annual  contracts 
with  •  Colorado  corporation,  engnged  In  tbe  wboleeale  basineeci  in  that 

Rtntr,  whereby  It  agrrood  to  send  to  the  corporation  In  Colorado  niM>^r 
goods  for  sale,  which  the  latter  agreed  to  store  and  to  sell  In  its  name  as 
eonslgnee,  and  to  pay  for  ttie  goodi»  when  sold,  certain  prices,  which  were 
so  much  less  than  f!3  selling  priCM  thnt  It  somrrHl  there?  Th»^  oxftenses 
of  the  busineas  and  a  liberal  conunteston.  The  contracts  provided  that 
the  latter  was  tbe  agut  of  the  foraier  to  sell  the  goods :  that  the  latter 
rtiould  mnke  advances  -vrhen  rcqueftted;  that  to  the  amount  of  its  profits 
it  guaranteed  the  sales;  that  the  goods  nnd  their  proceeds,  until  the  lat- 
ter paid  the  agreed  prices,  should  be  the  i)ro3>erty  of  the  former;  and  tliat 
the  Infter  !^ff«nraed  the  risk  of  tho  rt><-<-lvIng,  handling,  and  selling.  The 
manufacturing  corporation  sliip[>ed  Us  goods.  It  had  no  otttce  or  place  of 
boaineM  In  Ooloradot  and  neither  Incurred  nor  paid  any  of  the  ezpenaea. 
Tha  Colorjuln  corpomtfon  sold  the  merchandise  nt  Its  own  erpense,  in 
COOSlderntiDii  (»f  the  raotorage.  Held,  that  the  auircmeuts  were  factorage 
contracts  mni  not  conditional  saN^. 

-^uUer  Bcoa.  Shoe  Oo,  t.  United  Statea  Aabbar  Co..  ir.«,  i .  i  i . 

W  U.  C.  A.  107 

SATISFACTION. 
SET-OFF  AND  COUNTERCUIM. 

Pleading  matter  of  let-off  or  coimtarclalm,  aee  **F]eadlng»'*  $  8. 


SETTLEMENT. 

Se*  "Beleaaa.* 


SHIPPING. 

See  •^Collision.- 

i  1.  Charters. 

Under  a  charter  party  which  required  tbe  owner  to  provide  tfie  crew, 

and  id'oviilcd  lluit.  in  l  usc  of  lot*s  of  liitic  from  (Irficini;  y  «vf  men.  the  hire 
should  cease  during  the  detention,  the  charterer  is  entitled  to  a  deduction 
of  charter  hire  during  the  time  the  veesel  was  detained  at  (luarantlne  in 
conBoqucnco  of  tlio  illness  and  infection  of  tlie  crew,  ami  the  requirement 
of  the  quarantine  olficers  that  a  new  crew  should  be  shipped  before  she 
waa  permitted  to  enter  the  port. 

^Tweedie  Trading  Co.  r.  George  D.  Emery  Co.,  164  Fed.  472  

84  a  C.  A.  253 

f  8*  Oeaeval 

While  the  parties  to  a  shipping  contract  mnj*  by  clearly  expressed  tenna 
either  enlarge  or  limit  tbe  carrier's  liability  In  respect  to  general  average^ 
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It  Is  the  settled  rule  that  stipulations  in  bills  of  lading,  exempting  the  car- 
rier from  liability  for  damage  or  l<isst's  arising  from  certain  8i)ecifled 
causes,  do  not  affect  bis  liability  in  general  average  contribution,  although 
the  loss  may  occur  from  one  or  more  of  the  excepted  causes. 

—The  Santa  Ana,  IM  Fed.  800  M  C.  a  A.  812 

If  a  master  fails  to  retain  the  lien  which  by  law  he  has  on  the  goods  of 
all  sliippors  for  their  Just  projjortion  in  a  ;;cncini  avcrajie  contribution, 
and  delivers  the  goods  witliout  requiring  piiynient  or  a  general  average 
bond  or  other  .security  for  the  payment  thereol'.  be  and  the  shiiwwner  be- 
come personally  liable  for  the  full  amount  of  the  general  nvfrase  con- 
tribution, which  all  interests  should  pay  to  the  i>erson8  sutTcring  loss. 
—The  Santa  Ana.  ISi  Fed.  800  SI  C.  C.  A.  312 

An  adjustment  in  general  average,  made  by  an  adjuster  selected  by  the 
vessel,  on  proofs  submitted  by  all  parties,  held  not  ImpcaclJed  by  the  ves- 
sel owner  for  fraud. 

—The  Santa  Ana.  IM  Fed.  800  M  G.  C.  A.  212 

Where  a  libel  was  filed  to  enforce  a  general  average  award  made  by  an 

adjuster,  and  only  asked  for  a  readjustment  in  case  ol)j<'(  tlons  made  U> 
the  validity  of  the  award  by  defi'iiUant  should  be  ttustuimd,  the  libelant 
cannot  complain  that  a  readjustment  was  not  made,  where  such  objections 
were  overruled,  and  the  award  made  by  the  adjuster  aoceptctl. 

—The  Santa  Ana,  IM  Fed.  800  &k  C.  a  A.  81i! 


SIGNALS. 

Of  vessels,  see  "Collision,"  §  2. 


SINKING  FUNDS. 

For  municipal  indebtedness,  see  "Municipal  Corporations,"  {  2» 


STALE  DEMAND. 

See  "Equity,"  S  Z 

STAMP  TAX, 

See  "Internal  Revenue.'* 


STARE  DECISIS. 

See  "Courts,"  9  L 

STATEMENT. 

By  witness  Inconsistent  with  testimony,  see  "Witnesses,'*  |  2i 


STATES. 

Courts,  see  "Courts." 

Judgment  In  state  court  as  bar  to  suit  in  United  States  court,  see  "Judgment," 

i  a. 

Public  lands,  see  "Public  Lands."  i  L 
Regulation  of  interstate  commerce,  see  "Conunerce,"  i  L 
State  legislation  affecting  Jurisdiction  of  United  States  courts,  8«e  "Oourts," 
§  2. 
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STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  rule«  of  dedslon,  see 
"Courts,"  i  2. 

Validity  of  retrospective  or  ex  poet  facto  lawn,  see  **0(Hi8titDtloiiAl  I^w," 
II. 

ProvMaiM  reMhHf  to  parUeniar  ntbfeetM, 

"Artlon,"  I  1:  "Advorsf^  Possession,"  S  1:  "Appeal  Miiil  Error."  $  1; 
"Haukruptcy."  (  4;  "Carriers."  §  1;  "CoIUidon."  I  1:  "Couaplracy,"  1  1; 
**CopyrlshtP."  f  2:  "C^^niorations,"  i  3:  "Counties."  H  1,  2:  **Cburt8,"  |  2; 
"Criminal  I.«w."  i  1:  "Cii<t..iiis  I>uties" :  "Death,"  i  1:  "I>isora«rly 
"Uouse":  "Divorce."  SS  1,  2:  "Indictment  and  Information,"  S  1;  "Umtta- 
tlon  of  Actions"  i  1  :  "Master  and  Servant."  H  2,  .i:  "Mines  and  Miner- 
als," {  1:  -Mortu'i  l:  S  1:  "Municii)al  Corporations."  ?  1:  '  TaTonts," 
fl  1-3:  "Perjun  ."  §  1 ;  "Post-Office,"  1 1;  "Public  Laade,"  i  1;  "Eaiiroads," 
9  1 ;  "Witnesses,"  f  1. 

Revraue  laws,  see  "Internal  Revenue." 

Statate  of  franda,  aee  '^Frauda.  Statute  of." 

I  1.  Bepeal*  awpeMalmi,  espiratleB,  mmd  vevlvalL 

A  clause  geiurally  rciHulitig  "all  laws  and  iwrts  of  laws  In  confliot 
with"  the  act  of  whidi  it  it»  part  repeals  nothing  tbat  would  not  he 
equally  repealed  witliout  it. 

— Great  Nortbem  By.  Co.     United  8tatea»  155  Fed.  MS  

84  C.  C.  A  m 

The  rule  tliat  a  later  act.  covering  the  wbole  subject  of  a  prior  one  aiid 
embraclnir  new  provlslous.  plainly  showing  that  ft  was  Intended  as  a  sub- 
stitute. <>it<>i;Ucs  by  implication  to  repeai  the  prior  i\ct,  is  subject  to  tbe 
qualification  tliat  wliere  the  later  act  expresses  the  extent  to  which  it  is 
Intended  to  repeal  i>rior  laws,  as  by  a  clause  repealing  all  laws  and  parts 
of  laws  in  conflict  theiewlth,  it  excludes  aaj  ImpUcatlon  of  a  uKHre  ex- 
tended repeai. 

— Great  Northern  Ry.  Co.  v.  United  States,  155  Fed-  W5  

84  C.  O.  A.  98 

To  establish  a  supersession  or  re[  (  ;i!  uf  a  statute  by  In)i)licatiou.  It  is 
not  sufficient  to  show  merely  thut  a  later  statute,  making  no  mention  of 
the  particular  subject  of  a  prior  one,  employs  lansuase  broed  enough  to 
cover  some  part  or  all  of  It;  for.  as  words  are  sometimes  t  ini  Inyed  with 
lefts  than  their  largest  literal  meaning,  it  must  also  apiiear  that  the  two 
statutes  cannot  stand  together,  reasonable  purpose  and  operation  being 
ncf-oKipd  to  oa<  li  Particularly  Is  this  true  if  tiie  prior  statute  oxprcaseo 
a  settled  policy  in  legislation. 

—Great  Northern  By.  Co.  ▼.  United  States,  155  Fed.  945  

84  a  a  A.  98 

Stntiite  law  is  not  nliro<:nted  or  annulled  by  mere  ro-onaotnjcnt  or 
reiH?tition;  and  when,  for  jmrposcs  of  enlargement,  contraction,  or  other* 
wise,  a  statute  Is  re-«iacted  or  reppsted  with  amendmenta,  the  amendatory 
act  is  to  ho  recrnrded  as  nn  amrniMtion  ;iiMl  .-oiif inuation  of  the  prior  law. 
in  so  far  as  in  substance  and  opersition  it  is  the  same,  and  is  to  be  re;rarded 
as  new  legislation  only  In  so  far  as  In  substance  or  operation  it  differs 
from  the  prior  Inw. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945  

84  C.  C«  A.  93 

1  8.  Oesstraetloa  amd  epovmtlea. 

When  a  leglsintivp  act  Is  coneral  In  Its  terms,  the  title  may  be  resorted 
to  lor  the  purpose  of  ascertaining  Its  proper  limitations. 

^Uiiited  Shoe  Machinery  Co.      Duplessto  Shoe  Machinery  Co..  155 
W2  84  0.C.A.ra 
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While  Congress  may  prescribe  rules  nflfeoting  tbe  construction  of  after- 
leglftlntion.  which  does  not  In  tenns.  or  by  uooessnry  Implication,  show 
that  it  Is  to  be  unaffwted  by  them,  thew*  rules  cannot  be  ho  framed  as  to 
defeat  the  plain  intention  of  after-Iegislutlon.  and.  like  other  statutes,  they 
cease  to  l>e  eflfectlve  when  plainly  or  necessarily  in  conflict  with  a  later 
manifestation  of  the  legislative  will. 

—Great  Northern  Ry.  Co.  v.  United  States,  135  Fed.  945  

M  C.  C.  A.  fla 

As  applied  to  subsequent  repealing  acts  which  do  not  expressly,  or  by 
necessary  implication,  contravene  its  provisions.  Rev.  St.  I  12  |U.  8.  Comp. 
St.  1JK)1.  p.  ilL  prescribing  the  effect  of  a  rerK'alIng  act  upon  existing  pen- 
alties, forfeitures,  and  liabilities.  Is  effective  and  obligatory  u|)on  the 
courts;  but  beyond  this  It  Is  without  eflTect  and  not  obligatorj-  ujion  any 
one.  Notwithstanding  its  enartiueiit.  Congress  remaine<l  at  lilierty  to  legis- 
late respecting  Its  subject-matter  In  any  manner  it  might  choose. 

— Great  Northern  Ry.  Co.  v.  United  States.  ILIi  Fed.  945  

0«  0*  93 

The  intention  of  the  Legislature  constitutes  the  law,  and  may  be  as 
efTectualiy  manifested  by  what  is  necessarily  implied  as  by  what  is  ex- 
pressed; and,  where  there  are  conflicting  manifestations  of  the  legislative 
will,  the  last  Is  controlling,  even  though  it  rests  in  nec*»ssary  implication. 

—Great  Northeni  Hy.  Co.  v.  T'nited  States,  liiii  Fed.  IM.')  

M  C.  C.  A.  flS 

The  scope  of  a  proviso  Is  to  be  determined  by  its  words  and  import, 
rather  than  by  Its  conneition  with  a  sut>dlvIsion  of  the  statute;  and  a  pro- 
viso containeil  in  a  paragraph  of  a  tariff  act  may  be  construed  to  relate 
to  other  provisions  also. 

— United  States  v.  Scruggs,  Vandervoort  &  Barney  Dry  Goods  Co.. 
1541  Fe<l.  940  §4  C.  C.  A.  4^ 

In  cases  of  doubt  and  uncertainty  as  to  the  meaning  of  a  compiled  or 
revised  statute,  resort  may  proijerly  be  had  to  the  original  enactments. 

— Thomas  v.  United  States,  liili  Fed.  897;  Taggart  v.  Same,  Id  

84  C.  C.  A.  477 


STATUTES  CONSTRUED. 


ENOIiAHD. 

3Q  Geo.  II,  cb.  24  


4K{ 


UNITED  STATES. 

STATUTES  AT  LARGE. 

1867,  March  2.  ch.  IfSL  11  Stat.  iM  471 
1877,  March  3,  ch.   122^  i  2,  19 

Stat.  4iH  [U.  S.  Comp.  St.  19;n, 

p,  13911   2ia 

1879,  March  L  ch.  125,  J  G,  2Q  Stat 

Ml  fU.  S.  Comp.  St.  1901,  p. 

2087J    fi43 

1888.  Sept.  »L  ch.  1039,  |  2,  2ii 

Stat.  ^  flJ:  S.  Comp.  St.  1901, 

D.  26581   449 

1^,  June  10.  cb.  40L  I  14,  2fi 

Stat.  131  fU.  S.  Comp.  St.  1901, 

jL  19331   123 

1891.  Marrh  3.  ch.  nil.  «§  5,  «,  i^ti 

Stat.  827  fTT.  S.  Comp.  St.  IWl. 

pp.  549.  rttx)]   4M 

1893.  Feb-llTch.  74.  21  Stat.  4M 

[U.  S.  Comp.  St.  1901,  p.  3391J  45 


1897.    Feb.  IL  ch.  216.  29  Stat. 
[U.   S.  Comp.  St.  1901,  p. 

14341   :.  flfil 

18J>7.  June  L  ch.  4^  rale  3,  3Q  Sut. 

im  [U.  s.  Comp.  St.  r.M>i.  p. 

2M,S21    om 

18!»7.  July  24,  ch.  11,  §  1.  Schedule 

R.  par.  84<.  3Q  Sut.  155  lU.  S. 

Comp.  St.  1901,  p.  16321  451 

1897,  July  24.  ch.  IL  I  L  Schedule 

C.  par.  148.  30  Stat.  Ili2  [U.  S. 

Comp.  St.  1901.  p.  1G40]  458 

1897.  July  24.  ch.  ll^  |  L  Schedule 

C.  par.  IIEE  3Q  Stat.  HH  lU.  S. 

Comp.  St.  1901,  p.  1645)   458 

1897,  July  2i,  ch.  LL  J  L  Schedule 
L,  par.  aiiL  3a  Stat.  ISI  [U.  S. 
Comp.  St.  11>01,  p.  16701  

1898.  June  13.  ch.  448,  4  2.'»,  Sched- 
ule A.  30  Stat.  45r[U.~S^  Comp. 

St.  1901.  p.  22991   4fil 

IS'IM.  July  1,  ch.  54L  30  Stat.  544 

(T'.  S.  Comp.  St.  V.m,  p.  a418I.  .  312 
18!i.S.  July  L  ch.  5iL  f  24b.  3Q 

Staf.  .Via  [U.  S.  Comp.  St.  1901 

p.  34321   18 
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1808,  JqIt  1,  eh.  Ml.  |  25a.  2» 
Stat,  553  [U.  S.  Comp.  St.  ^ 
p.  3432]  4.U  675 

iffls,  July  1,  cb.  r»n.  i  mb,  :m 

Sue  502  lU.  S.  Comp.  St.  imi, 
p.  8445].  Amended  bv  Act  1003. 
Feb.  5,  ch.  487,  f  13.  32  Stat.  71)9 
[U.  S.  Comp.  St.  Supp.  IIH)').  p. 

eSO]    16 

1888.  July  1.  ch.  541,  §  tK)b.  30 
Stat.  562  [U.  S.  Comp.  St.  1001. 
p.  3445].  Amended  by  Act  1903. 
Fed.  5.  ch.  487,  f  13,  32  Stat.^790 
ru.  S.  Oonpb  8t  Supp.  1907,  p 


lO.il]   372 

1808,  July  1.  ch.  501.  §  r,:;a(l).  30 
Stat  602  lU.  8.  Comp.  St.  r.K)l, 

p.  84471  A 

1903,  Feb.  5.  cb.  4S7.  8  13,  32  Stnt. 
799  (U.  S.  Comp.  St.  Supp.  1905, 

p.   tiSUI   10 

1903.  Feb.  6,  ch.  487.  i  13,  32  SUt. 
TOd  ru.  8.  Comp.  St  Supp.  1907. 

p.  m^n   872 

19a3,  Feb.  19,  ch.  TOa  82  Sftt.  847 
^  S.  Comp.  St  Snpp.  1907,  p. 

1903.  Veb.'io,*  ch!  V08,*i  1,  32  Stat. 
847^.  S.  Comp.  St  Supp.  190»,  ^ 

Itfe.  Feb!  19' *ch.'  708.'  Y 1,'  32  Stat. 

847  fTT.  S.  Corop.  St.  Supp.  1907. 

n.   SS(»]   324 

1903.  March  3,  ch.  1019,  32  Stat. 

1225  rn.  8.  Comp.  St  Snpp.  1908, 

p.  6f«)   76 

lOOfi.  June  20.  ch.  3.''»01,  34  Stat 

5S4    03 

lOWi.  June  20.  ch.  .^'^01.  S  10.  34 

Stat.  595    94 

1906.  June  30.  ch.  3934.  34  SHt. 

814  fU.  S.  Comp.  St  Sopp.  100 

p.  TOTJ  415.  416 

RVn8in>  STAT0TB8. 

i  13  [U.  S.  Comp.  St  1901,  p.  6].^.^  ^ 

8  724  [U.  S.  Comp.  St.  1901.  p.'  ^ 
583]   421 

I  921  LU.  &  Oomp.  St  1901.  p. 
6851   830 

8  2291.  Amended  by  Act  1877, 
March  3,  ch.  122.  8  2.  10  Stat.  404 
ru.  S.  Comp.  St.  1!M>1.  p.  MV.n\.  .  378 

8  2;t20  [U.  S.  Comp.  St.  IIXU,  p. 
14241    651 

88  2:^24,  2320  ru.  S.  Comp.  St. 
1001.  pp.  1426.  14321   295 

8  2478  [U.  8.  Comp.  St  1001,  p. 
158G1    377 

8  3221.  Amend.Ml  by  Act  1879, 
March  1.  ch.  125.  f  6.  20  StPt 
341  ru.  8.  Comp.  8t  1901,  p.  2087]  643 

8  3.sor?.   .\mriifi>>(i  hv  \<'t  ^s><s.  ch. 

1030.  S  2,  2."   Stilt.  40»1  |U.  S. 

Comp.  at.  1!X>1.  I).  2'V.-S1   449 

8  3894  ru.  S.  Comp.  St.  VMM,  p. 

2«.'»91  

I  4886  [U.  S.  Comp.  St  1001,  p. 

8882]   340 


8  4887  [U.  &  Comp.  8t.  1901,  V- 

3382]   

8  4915  ru.  8.  Comp.  8t  1901,  p. 

3:{tv_>i    45 

8  4!«;.V  [U.  S.  Coiup.   St.  1901,  p. 

.^414]   634 

i  5395  [U.  S.  Comp.  St.  liWl.  p. 

3654)   »1 

8  5440  [U.  S.  Comp.  St.  1901.  p.  _ 

3076J   4" 

OOMFIX/ED  STATUTES  1901. 

Page  G   0.1,  94 

Pages  549,  55U  4j»4 

Page  583   ^ 

Page  085    330 

Page  1391   3i8 

Page  1424   ^ 

Page  1420   295 

Page  14:^4    6.51 

Page  1580   3^' 

Page  16:^2   4._>7 

Pa  pes  1040,   1045    4^ 

Page  1070   
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Page  2087   

Page  2299   f'J 

Page  20.18   449 

Page  26S9   ^ 

Page  2882   •  • '  2S 

Paie  3:^82   76.  340 

Pages  .S391,  3392   4.^' 

Page  3414   :  

Page  3418   •  •  •  •  •  •  •  3.2 

Page  .^445   S? 

Page  .3447   •  

Page  3654   ^ 
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COMPILED  STATT'TES  (SUPP.) 
1905. 

Page  599   

Page  «V>3   

Page  089   
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ODHPIUffD  STATUTES  (SUPP.) 
1907. 

Page  707   415.  416 

Page  880   324.  477 

Page  1031    372 


PRESIDENT'S  PROCLAMATION. 
An;;  25,  1002,  ut  4^  82  Stat  ism; 
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AI.ASKA. 

CODE  OF  CIVIL  FROCEDXTRJSi. 

471   .  284 

604  . 

8  128  . 


PENAL  CODE. 
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OAUFOBHIA. 

CIVIL  CODE. 


965 


COLORADO. 


MOXTANA. 

oonstitution: 

Art  IS  If  11,  18  


610 


MILLS'    ANNOTATP]D  STATUTES. 

i  1508    21 

I  2911   638 

ILLINOIS. 

CONSTITT'TION  1870. 
Art.  9,  §    523 

REVISED  STATUTES  1881. 
Ch.  113   523 


OENBRAL  STATUTB8  1901. 
I  1221    27 

MASSACHUSETTS. 

HKVISED  LAWS. 


Oh, 


72-79. 


217 


MINNESOTA. 

GENERAL  STATUTES  18D4. 
H  710,  6851   187 


CIVIL  CODE  180.5. 

§  451.   Amended  bjr  Laws  1803,  n. 
4S»  du  82  


LAWS. 

1803,  p.  45,  cb.  32  600.  610 


CONSTITUTION. 
Act  UlH  i  7  402 


LAWS. 


1868^  V.  68. 


SHANNON'S  CODE. 
SI  4456,  4458   60 

LAWS. 

1824,  cb.  22,  S  0   80 


STOCK. 

Corporate  stock,  see  "Corporatious,"  1 1, 


STOCKHOLDERS. 

Of  corporation,  see  "Corpoxations,"  {  2. 

STREET  RAILROADS. 

See  "Kallroads.** 

STREETS. 

See  "Muuicipul  Corporations,"  i  1. 


SUBORNATION. 

Of  perjury,  see  ••Perjuiy."  if  1,  2. 
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SUBROGATION. 

SnbroiTflttoii  Is  not  «  matter  of  «trict  rli^t.  but  Is  purely  eqnltsblo  In  Its 

nfttun".  (1f»i>endent  uim)Ii  tlio  fact«  and  clnii  id  stances  in  eiuh  particular 
caae,  and  iut^ded  to  serve  the  purpote  oi  compelling  tlie  ultimate  di»- 
cbarse  of  a  debt  or  obligation  by  him  wbo  In  good  eonaelenoe  ought  to 
pay  It. 

--National  Surety  Co.  t.  State  Sav.  Bank,  156  Fed.  21  

84  a  a  isr 

The  doctrine  of  rabrogatlon  te  aufflctently  broad  to  entitle  a  fliKtir, 

who  hns  pnid  the  debt  of  his  principal,  to  the  remedies  whlcb  the  creditor 
had,  not  oul^'  agalnat  the  prlueipal.  but  against  others. 

—National  Bnretj  Co.  t.  State  Sav.  Bank,  156  Fed.  21  

84  C.  G.  A.  187 

A  your  aftor  the  Issuance  of  such  orders  they  were  pr»-;<^nted  to  the 
county  treasurer  and  paid,  with  interest  Upon  the  discovery  of  their 
frandulent  character  the  cunotj^  brought  salt  against  the  auditor  on  his 
bond,  and  by  the  final  judgiiipnt  of  tlio  8ui)reme  Court  of  the  state  r^^^>ver- 
ed  a  Judgment,  which  was  paid  by  the  surety.  Held,  that  the  bank  was 
prlmuily  liable  to  the  county  for  the  amotint  received  from  Its  treasurer 
as  money  had  and  rc<  (  Ivo<l  t(»  tli<'  ccnuity's  use,  and  that  the  sur»  ty  of  the 
auditor,  having  paid  the  debt  to  the  county,  was  entitled  by  equitable  sub- 
rogation to  enforce  its  rl^t  of  recovery  against  tlie  bank. 

^National  Snretr  Co^  v.  State  Sav.  Bank,  156  Fed.  21  

84  a  a  A.  187 

SUIT. 

See ''Actloii.'* 


SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  (  1. 


SWINDLING. 

See  "False  Pretensea** 

TARIFF. 

See  **CuBtomB  Dntles.** 

TAXATION. 

See  '^Gnstoms  Duties*';  "Internal  fievmne." 

Right  to  acquire  tax  title  to  property  of  bankrupt  wittiout  leave  of  court;  ase 

••Bnnknii.tcy"  5  2. 

I  1*  CoUeetlon  and  enforoement  againit  persoas  or  persoiud  uiopsitj, 

A  tax  is  not  n  "debt"  within  the  ordinary  meaning  of  the  tenn,  nor  In 
BDCb  sense  that  an  action  of  indebitatus  assumpsit  may  be  maintained 

for  Its  collorthin,  unless  expn'sslv  authorized  by  statute. 

—United  states  v.  Chamberliu.  156  Fed.  881  M  C.  C.  A.  461 


TELEGRAPHS  AND  TELEPHONES. 

Comi>etency  of  clerk  of  district  foreman  of  telephone  oompany  to  testify  SS 
to  duties  of  sub-foreman,  see  **Witne8Be9,"  |  1. 
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TENDER. 

A  fpriflrr  to  s  part  owner  of  :i  mining  claJm  of  a  Bum  whieh  he  cinfmed 
to  Iw  due  him  for  a8Hossinent  work  from  a  co-tenant,  made  by  a  friend  of 
the  latter  for  the  puri)0«e  of  pn  vHntinc  Ji  forfeiture  of  his  ri;:his  under 
the  stntnte,  nlthon^rh  not  anthni  i/^  fl  nt  t!ip  time,  Is  valid  and  ♦•ffi'ctlve, 
where  it  was  ratified  at  once  when  made  knowu  to  the  person  in  whoHt?  be- 
liaU  It  was  made. 

^Fordecw  t.  Bcbmtdt,  154  Fed.  47S  84  a  a  ^  426 

TERMS. 

Of  lens«*H,  see  "liandloni  and  Tenant,"  |  1. 
Of  patentSp  see  ''Fatents,"  I  & 

THEATERS  AND  SHOWS. 

Liability  of  lessee  of  theater  for  negligence,  seo  **Ne;.'lisenfM».*'  |  1. 

Relevaucj  of  evidence  in  action  against  lessee  of  tiieater,  tme  "luvidenee/*  |  2. 

THEFT. 

See  "Larceny." 

TIMBER. 

Bm  **Loi$  and  Logging.** 

TIME. 

For  protest  by  importere,  aee  ^^Ciiatoms  Duties,"  |  2. 

TITLE 

CJoIor  of  title,  see  "Adverse  Possesnlon.** 
Bemoral  of  cloud,  aee  "Quieting  Title.*' 


TORTS. 

OiiMtns  death,  see  "Death."  |  1. 

Duplicity  in  pleading  In  action  for  tort  committed  bj  railroad  receivers,  aee 

"Pleadiug.  "  |  2. 

LiahiUHc»  of  particular  claste*  0/  fiersOMm 
Employ^  see  "Master  and  Servant/'  i  Q. 

Parttetitar  tcrt$. 

See"FratKr:  "Nrsllgonco" :  "Waste." 
Maritime  torts,  see  "CoUlsion." 

TOWNS. 

Sea  '*Oonntiea" ;  **MimIctpal  Gorporailons.'* 
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TRADE-MARKS  AND  TRADE-NAMES. 

i  1.  M»rk«  attd  maiBM  avbjeeia  «f  owaersMp. 

AJthonfKh  the  word  **iiterllng"  1»  ordfnnrily  descriptive  of  quality,  and  to 

not  iKipularly  used  in  <  <iini«-.  t imi  witli  al<'.  out'  whn  ndoitted  it  \o  identify 
a  particular  manufacture  of  ale  may  be  entitled  to  protection  against  its 
use  by  another  In  nwh  nmnnpr  nw  to  create  confnalon  as  to  the  orlgiD  or 
IdODtity  of  tlio  two  i)r<tdii<  rs. 

— 'Worcester  Brewing  Corp.  t.  Rueter  &  Co.,  157  Fed.  217  

84  a  a  A.  m5 

f        InfiiBBement  and  unfair  eompetltion. 

Evldeuce  (HinKi«lered.  and  hrhi  to  I'stnblish  the  contention  that  the  com- 
plainant, which  was  the  manufncturer  and  proprietor  of  a  secret  remedy 

wliich  it  Bold  niid  used  for  tl>o  tresitinent  and  cure  of  the  opium,  liquor, 
and  tohncco  haliitj*.  and  which  it  clalme<l  and  repres«Mited  to  the  pultli<  as 
having  jis5  its  thief  and  most  valuable  ingredltMit  chloride  of  gold  or 
"double  chloride  of  poUl.  '  \\M*i  chargeable  with  fraudulent  mlsrrprowii- 
tations.  in  that  such  rcniiHly  did  !i«>t  (<»ntain  nny  jt^ld  or  chloride  of  pold- 

— Memphis  Keeley  Institute  v.  Leslie  E.  Keeiey  Co.,  155  Fed.  064  

81  C.  C  A.  113 

Tliat  a  ooiiiitlaiuaiit  comes  into  a  court  of  e<iuity  with  uncle  an  hands.  In 
that  he  is  chargeable  with  fraudulent  misrepresentations  to  tlie  puMic  in 
resi)ect  to  the  subjei-t-nintter  of  the  suit.  Is  not.  strictly  sj>eakinfr.  a  de- 
fense, and  need  not  be  pleaded.  l»ut.  ujwn  such  fact  appearins.  it  will 
Ih>  '*\\on  effect  by  the  court  in  the  interest  Of  the  public  by  refusion  to 
grant  relief  to  the  complainant 

— Mempbto  Keeley  iDStttute  t.  Z^lto  B.  Keeley  Co.,  155  Fed.  OCA  — 

S4  C.  C   A.  112 

The  proprietor  of  a  nie<iicine  or  remedy  made  in  accordant^  with  a 
aeeret  formula,  which  knowingly  makes  false  and  fraudulent  reprej»enta« 

VuniH  as  to  the  ingredients  of  such  remedy  to  the  public  throutrh  its  ad- 
vertisements and  lahcl<«.  cnnnot  maintain  a  suit  in  equity  to  jirotect  its 
business  of  selliuK  or  udmlnisiering  sucli  remedy  from  invasion  and  injury 
by  another. 

—Memphis  Keeley  Institute  t.  Leslie  S.  Keelsy  Go.,  155  FihI.  imm  — 

84  C.  C.  A.  112 

The  mere  making  and  sale  of  repair  parts  for  a  well-lcnown  machine, 
the  patents  on  which  have  cxi>ire(i.  liy  other  than  tlie  patentee  and  maker 
of  the  machine,  which  also  makes  and  sells  such  repair  parts,  is  not  an 
act  of  unfair  trade,  unlew  they  are  put  out  as  the  goods  of  the  original 
patentee,  and  especially  wlieie  they  are  unmarked,  while  thoso  made  by 
ttie  patentee  are  marked  with  its  name. 

— Bender  t.  Enterprise  Mfg.  Co.,  156  Fed.  G41  84  C.  O.  A.  353 

Complainants  In  a  suit  to  restrahi  unfair  competition  although  It  may 
bt'  entitled  to  an  injunction,  hetd  barred  by  Its  laches  from  the  right  to 
an  accounting  for  prolits. 

—Worcester  Brew'-taig  Corp.  t.  Bueter  ft  Co..  157  Fed.  21.7  

84  a  a  A.  68S 

f  3.   Trade-marka  and  trade-name*  adjudicated. 

"Sterling."— Worcester  Brewing  Corp.  v.  Eueter  &  Oo^  665. 


TREATIES. 

Treaties  and  statutes  of  the  United  States  bare  always  been  practically 

put  in  the  same  class,  so  far  as  judi<  inl  action  is  .tinccrncd.  to  the  extent 
that  a  later  treaty  has  the  same  effect  on  a  prior  statute  that  a  later 
statute  has.  and  may  supersede  it  as  a  later  statute  may  supersede  a  prlar 
treaty.  Nor  is  there  any  practical  distinction  as  between  a  statute  and  a 
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treaty  with  refeard  to  its  boooming  presently  effective  witlumt  awalttng 

furtber  lf;.:lsl;ifioti  which  dcitoiuls  entirely  upon  Its  torms. 

—"United  blioe  Maciiiuery  Co.  t.  Dupleeftis  StKoe  Macbiuery  Oo^  155 

M.  842  8i  a  a  A.  7e 

TREES. 

Sea  "Logs  and  Logging.** 

TRESPASS  TO  TRY  TITLL 

See  "£yectmeiit" 

TRIAL 

See  "New  Trlnl" ;  "Witnesses." 

Trial  of  actions  by  or  QgaiMt  parHculor  clMUCa  of  penonf. 
See  "'Attorney  and  Client,"  1  2. 

THal  of  pmriieular  eMl  ooffona  or  proceedififa. 

See  •'Negligence,"  S  2. 

For  death  caused  by  oi)eratlon  of  railroad,  see  "Uailroads/'  ii  It  2. 
For  personal  lujurles^  see  "Master  and  Servant,*'  S  5. 
For  aervloee  of  attoniey»  see  **Attoniey  and  Client*"  |  2, 

TrUa  of  criminal  prtMcniUmt* 
Sea  ''Criminal  Law,"  11 10,  11:  **PerJiiry,"  |  2. 

I  1»   Instrnctloas  to  Jnry^Necesaity  and  snliject-matter. 

I'luiutillB,  claiming  a  lien  thereon  for  w««t'8  uuUer  the  statutes  of  Ver- 
mont, and  alao  a  Koneral  Indebtedness,  attacbed  certain  logs  and  pulp 
wood  in  the  possession  of  n  ointrnrtor.  wiio  had  ajjreed  to  sell  and  de- 
liver the  same  to  detendauts  in  New  Hampsluie,  and  had  given  them  a 
mortgage  thereon.  Pursttant  to  some  agreement  made  between  one  of  the 
plaiutifTs  and  one  of  the  (lefriuliintf*.  plaintiffs  lolras^fl  the  attachment, 
and  the  property  w;is  dolivoroil  to  dt  fmuiants.  iluving  obtained  a  judg- 
nu'ut  against  the  wntnictor,  phiintUTK  «l<^maiided  payment  of  tbe  aame 
from  defendants.  ;itid  Icing  refused.  brou'j;lit  snlt  in  n  fcdorn!  court, 
alleging  that  defenduuis  had  promised  to  pay  such  judgment  when  iho 
attachments  were  released.  Tbis  was  denied  by  defendauta,  wbo  claim- 
ed that  their  agreement  was  to  account  for  the  loj:s  in  case  plaintiffs 
established  a  lien  thereon.  The  only  witnesses  upon  the  issue  were  the 
two  i^ersonH  Iiotween  whom  tbo  agreement  was  made,  who  contradicted 
each  other.  Under  itio  laws  of  Vermont,  defendant.*!  would  have  had  the 
right  to  contest  the  validity  of  plaiutiit's  lien.  Held,  that  such  laws  uere 
material  aa  bearing  u{)on  the  disputed  question  of  fact  as  to  the  ai  tnal 
agreement  made,  and  that  \f  on-or  for  the  court  to  refuse  defendant's 
request  to  present  them  to  the  juiy  in  its  charge. 

— Burgees  Sulphite  Hbre  Oo.     Drew,  1S7  Fett.  212«  .Si  0.  0.  A*  600 

I  8»   ^—  Construction  and  operation. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
Injury  alleged  to  have  been  caused  by  a  defective  appliance  furnished  by 
the  defendant,  expressions  used  by  the  court,  In  its  charge,  that  under 
the  circumstances,  it  was  the  duty  of  defendant  to  furnish  and  uiaiutaiu 
reasonably  safe  appliances,  are. not  ground  for  reversal,  where  the  duty 
of  defendant  was  elsewhere  explained  as  not  being  absolute,  and  where 
at  defendant's  requ^t  tbe  jury  were  specifically  instructed  at  tbe  cloeo 
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of  the  <^hnrT:c  that  It  was  fbe  dQty  Of  tbe  defondant  on^  to  afle  reaaoih 
able  aud  ordinary  care. 

— Katahdln  Potp  A  Paper  Oo.  t.  Peltomaa,  IM  Fed.  342  

M  C.  C.  A.  238 

I  3.   O«at0il7,  ooadiietf  aad  deliberations  of  Jbtj. 

A  court  baa  a  wide  dtacretloti  tn  the  matter  of  charing  the  jury,  and 

umy  briug  tho  .liiry  In  nt  :niy  tiii  t^  nnd  kivo  them  iKMiti-  iial  iiistnietl<>ii>. 
wlietber  requested  or  uot ;  aod  wliere  tbey  aak  for  additional  iostnictioD^i 
on  a  partfentar  qiie«tlon  It  la  not  error  for  the  omrt  alao  to  further  In- 
itract  them  on  otbrr  l»Huefl. 

— Oharltoii  T.  Kelly,  156  Fed.  433  M  a  a  A.  2d5 


TRUSTS. 

Trnst  deeds,  see  "MortKagea." 

i  1.   Creation^  ezisteitee,  and  Talidltjr— CoMtmetlTe  tracts. 

One  of  defendants,  on  in  liali  ut  iilmself  and  bis  co<iefenduuts.  who  were 
hla  partners  in  the  freightlnur  business  in  Alaska,  entered  into  an  agrree- 
nif»nt  with  plaintiff  by  which  tho  latter  was  to  locate  inlnlnsr  clnlnis  iu 
tbe  auuie  of  some  one  of  «h  fi*iuiants,  who  were  to  rtM'urd  the  locations 
and  pajr  the  cost  of  recording,  plaintiff  to  have  a  half  interest  iu  such 
claims,  and  defendants  tnt;ffht>r  tho  other  half  Interest.  Fntni  tliat  time 
fon^ard  defendants  as  partners  engaged  in  dealing  in  and  working  min- 
ing claims,  riaintirr  Imated  certain  cialBMiL  and  dellrered  the  location 
notices  to  defendants,  wlm  <?f<!  not,  however,  record  the  same.  hut.  after 
the  time  for  recording  tbem  bad  expired,  relocated  the  claims  for  their 
joint  benefit,  ffefd,  under  the  evidence,  that  defendants  became  partners 
for  mining  piirpofses  from  the  time  of  the  agreement  made  with  T>Ialntlir. 
and  were  all  bound  by  Ruch  agreement;  that  their  action  iu  failing  to 
perfect  plalntMTa  locations,  and  In  relocating  the  clalnia,  was  for  the 
fraudulent  pnn'"''^^e  of  cheatintr  plalntifT  of  his  half  interest;  and  that  In 
equity  they  belU  such  interest  as  trustees,  for  his  benefit. 

— Cnscaden  ▼.  Dunbar,  167  Fed.  €2;  Dunbar     Cascaden,  Id.  

84  C.  a  A.  566 

i  S.  £st«bllsluaemt  mmd  eaforeeaMsi  of  trust* 

The  rule  that,  where  a  bank  has  mlnfrled  truat  money  with  Its  own 

funds,  money  jtald  out  from  such  fund  for  its  own  pur|>oBes  will  be  pre- 
sumed to  bare  be^  paid  from  ita  own  money,  and  not  from  tbe  trust 
ftaud.  Is  qnalifled  by  the  further  rule  that,  If  the  mingled  fund  la  reduced 
at  any  time  helow  the  amount  of  the  tnist  fund,  tbe  latter  must  be  regard- 
ed aa  diaslpatedt  except  aa  to  auch  balance^  aud  sums  subsequently  added 
liNun  other  sources  cannot  be  treated  as  a  part  of  the  trust  fund. 

— ^Board  of  Corners  of  Crawford  County,  Ohio,  t.  8tniwn,  157  Fed.  49 

84  C.  C.  A.  553 

Under  the  statutes  of  Ohio  a  county  treasurer  has  no  authority  to  de- 
posit taxes  collected  as  a  general  deposit  In  a  bank,  and  the  bank  can 
0'  r|iiirf  nn  title  to  money  so  doi>()siTp,!  is  atralnst  the  county,  nor  can  an 
et»topijel  arise  from  uu^*  act  of  ita  otiicers  which  will  prevent  ita  recovery 
of  such  monej  from  a  receiver  sf  the  bank  when  it  can  be  IdentWed  or 
traced  into  other  property  where  it  has  been  mixed  with  funds  of  the 
bank. 

— Board  of  Com*rs  of  Crawford  Gounty,  Obloi,  t.  Stnwn,  197  Fed.  40 

84  C  a  A.  5S3 

Tbe  mere  misapplication  of  a  trust  fund  does  not  create  n  u'enonil  lien 
on  tbe  tort-feasor's  estate,  but,  to  entitle  the  owner  to  recover  bucb  fimd 
from  a  receiver  of  the  trustee,  it  must  be  traced  either  In  Its  original 
fbrm  i.r  Mito  8|>ei'lfle  iiroperty  whlrh  pa^^rvl  to  thp  reeetrer. 

— lioiird  of  Com  rs  of  Crawford  County,  Ohio,  v.  Strawn,  157  Fed.  4» 

84  G.  a  A.  OKI 

The  cashier  of  a  national  bank  In  Ohio,  at  ttie  time  it  went  Into  the 
haoda  of  a  receiver  in  insolvencj,  was  a  dieiPUty  county  treasurer,  ami  had 
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for  some  time  previously  beeu  ooIkH  tiiiir  tnxe!?  at  the  bank,  vvblch  were 
defK»s!f(x(l  in  the  bank  to  the  credit  of  the  treiisurer.  and  mtnKled  with 
the  bunk's  fund&  Neither  of  mich  otlicers  had  any  iwwor  wndt  r  the  law 
to  make  such  deposits  nor  to  |mrt  with  title  to  the  money.  Of  the  funds 
Of  the  bank  with  whiGb  racb  taxes  were  miiifckHl.  a  certain  amoiimt»  IfiM 
tbnn  the  trust  funds,  remnlnf^l  <in  linnd  at  mI!  tiine««.  nnd  there  was  a 
Btiii  larger  amount  in  the  fund  wIhmi  the  receiver  was  appointed.  Held, 
that  the  county  was  entitled  to  recover  from  tlie  receiver,  as  a  part  of 
the  tnist  fund,  SO  much  of  the  cash  taken  possession  of  hy  the  receiver 
as  equaled  tlie  lowest  cash  balance  remaining  in  the  bunk  at  any  time 
wblle  the  taxes  were  being  collected,  together  with  the  collections  subse- 
quently made,  htit  thnt  it  oonid  not  re<Y)ver  the  proceeds  of  commercial 
paper  acquired  by  the  bank  during  such  time  and  collected  by  the  receiver, 
without  establishinv  by  proof  that  the  tax  money,  or  the  fund  hi  which  It 
was  niiiii:lf"<?,  in  fact  went  Intn  such  pniMT. 

— Board  of  Com'ni  of  Cru^  ford  County,  Ohio,  v.  Strawo,  157  Fed.  49 

8A  O.  a  A.  608 

UNFAiR  COMPETITION. 

See  'rmde-Uarkf  and  Trade-Names,*'  |  2. 

UNITED  STATES. 

See  *^OaBtoms  DnHes"* ;  "Post  OfOce.** 

Oourts,  see  "('rmrts.**  f  2;  "Tfcmovrtl  of  Cnuses.** 

Judgment  hi  state  court  as  bar  to  suit  in  United  States  court,  see  "Judgment;" 
IS. 

VENDOR  AND  PURCHASER. 

See  "Ssles." 

Bequlrements  of  statote  of  frandSt  see  Trends,  Ststnte  of,"  I  1. 


VERDICT. 

Ueview  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  8. 


VICE  PRINCIPALS. 

See  "Master  and,^ervuut,"  S  2. 

VILLAGES. 

Sse  '*lfan!clpal  Ciorporatlons.'' 

WAGES. 

Of  servant,  see  "Muster  and  Servant,"  §  1. 


WAIVER. 

See  "Estoppel.** 

Of  objections  to  proceediutfi  In  equity,  tee  "Equity,'*  I  S. 

Of  plets  hi  fttatement  hi  criminal  pfoseciitlon,  see  **Crlminst  Law,**  I  4. 
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WASTE. 

Equity  lias  Jurlfldlctlou  of  a  suit  to  r^traio  waste  by  tbe  catting  and 
removal  of  valuable  timber,  and  locidentaUy  for  an  acoobntins  for  waato 

already  rommlttcd. 

— Bell  V.  >i'onli  Amt'i  ican  Coal  &  Coke  CX>.,  luo  Fed.  712  

84  a  a  A.  flo 

WAYS. 

PobUc  waya.  aee  **Muiiicipal  Oorporationa.^  I  L 

WILLS. 

Oonstnictton  and  eiocntloa  of  truati.  Me  '^Tmata." 


WITNESSES. 

See  "E\'Idcnce." 
Perjury,  aee  '•I'erjury." 

rreattmonjr  of  acconiplicea,  aee  'HMttilnal  Law."  I  9. 

I  1.  Oompeteaoy— Capacity  and  qnallflcatlons  in  generaL 

A  clerk  In  the  otlice  of  a  tli^trict  foreman  of  a  telephone  conipauy  is 
not,  from  the  fact  of  bis  ptisitiou  alone,  qualified  to  testify  as  to  the  duties 
of  siibforemen,  who  are  \uu\cv  the  orders  of  bis  chief,  on  an  Issue  as  to 
whether  the  chief  duty  of  sm  h  pnbforenicn  was  suy>pflntcndence,  bo  as  to 
render  the  company  ]\nh]p  to  otlier  employ rs  for  tlicir  negligence  under 
the  Massachusetts  cmpioviTs'  liability  act  (Hov.  Laws,  c.  106,  |{  71  -7r»K 
—Hew  £^gland  Telephone  *  Telegrapb  Oo.  t.  Botler,  ino  Fed.  321 

84  C.  C.  A.  217 

I  S.  Confldential  reiationa  and  privileced  oommnnloatlona. 

A  letter  written  by  an  attorney  to  his  client,  advising  him  of  the 
terms  of  an  injunction  grnnted  against  h\n]  in  a  suit  In  wUleh  the  attor- 
ney is  employed,  is  not  a  privileged  couiuiuuiiation,  since  it  coutalu^s 
nothing  in  the  way  of  a  coufldentlal  disclosure,  and  it  is  admissible  la 
evidence  to  show  actunl  notice  of  the  injnn(  tion  by  the  client. 

— Aaron  v.  T'uitt^l  St:it<>s.  ir.o  Fed.  s;;.'5  i<4  C.  C.  A.  (17 

S  3.  -Credibility,  impeaolunent,  contradiction,  and  oorroboratioa>— Ia- 
ooasiateBt  «tnte«eata  by  wf  taesa. 

Statements  in.rde  f>y  a  wifiuss  In  a  deposition  taken  In  another  action, 
contradictory  of  liia  testimouy  given  In  tbe  cause  on  trial,  may  be  read 
In  such  came  tor  tbe  puriioee  of  Impeachment,  r^acdless  of  tbelr  rele- 
vnticy  to  the  issues  on  trial ;  and  In  snch  cnse  tbe  party  introdnclQg  tbeXD 
ia  not  required  to  read  the  entire  deposition. 

—Charlton  t.  Kelly,  156  Fed.  433  84  a  a  A.  285 


WORDS  AND  PHRASES. 

"Creditor."— Kahnsch  v.  llnnd.  156  Fed.  mo...  S4  C.  C.  A.  ,^T2 

*'DeTelopmenf— Charlton  v.  Kelly.  150  Fed.  rXi  S4  C.  C.  A.  2i>5 

'Knowingly  swears  falsely.*'— HoIm«n%n  t.  United  States,  136  Fed.  439  

84  C.  C.  A.  .'^01 

4.5£f*^^^-'*"~"^''^^"^''"""*"-^  ^-  l'"HtHi  .States,  m  Fed.  477  84  C.  C.  A.  287 

Offenses  against  the  I  nited  Stat^'*— Tbomas  V.  United  States  ir.i;  F,  d.  S'.»7  : 

T«»Kart  v.  i-sun  ..  Id  C.  c.  a.  477 

Oth^ valuable  dci>o.«<i;s.  '— W  t  bi,  v.  American  .isijUaiium  Min.  tx>.,  157  Fed- 
208  64  a  a  A.  f»l 
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WRITS. 

Partlculer  wntt, 
S*e  "InjtmPtlon**:  "Mondamua.'* 
Writ  of  error,  am  ''Appeal  and  Error." 


YEAR. 

Kstatt's  for  years,  stx*  '•LauUIortl  and  Tenant'* 


l£M>  OF  VOLUME.] 


